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COMPTROLLERS OF THE TREASURY 


COMPTROLLERS! 





Date of com-| Expiration 
Name Whence appointed mission of service 


Nicholas Eveleigh a . 11,1789 Apr. 16, 1791 
Oliver Wolcott, Jr 17,1791 | Feb. 2,1795 
Jonathan Jackson . 25,1795 | Sept. 1, 1795 
26,1795 | June 30, 1796 

1,1796 | Dec, 14, 1802 

. 15,1802 | Nov. 21, 1811 

. 22,1811 | Feb. 10,1814 

. 11,1814 | Feb, 28, 1815 

. 28,1815 | Mar. 3, 1817 


. 38,1817 | June 30, 1836 

18, 1836 | Feb. 28, 1838 

. 23,1838 | Apr. 19, 1841 

Walter Forward ee. . 6,1841 | Sept. 13, 1841 
James W; McCulloh 1, 1842 | May 31, 1849 
Elisha Whittlesey May 31,1849 | Apr. 30, 1857 
William Medill . 26,1857 | Apr. 30, 1861 
Elisha Whittlesey . 10,1861 | ? Jan, 7, 1863 
Robert W. Tayler 14, 1863 | ? Feb. 25, 1878 
Albert G. Porter_... . 56,1878 | June 10, 1880 
William Lawrence 7” 15, 1880 | Mar. 24, 1885 
Milton J. Durham PI nn on cc< amis dicmantline . 20,1885 | Apr. 22, 1889 
RS) DER, cicntnngnntwvivencctl ebittinee Henietibitdenk ideale 10, 1889 | May 14,1893 
Robert B. Bowler 6, 1893 | Sept. 30, 1894 


William Hemphill Jones Sept. 4, 1876 
Jonathan Tarbell . Apr. 3, 1885 
Oct. 11, 1893 
Sept. 30, 1894 


1 Office of Comptroller created Sept. 2, 1789. 

? Died in office. 

§ Office of First Comptroller created Mar. 3, 1817. 

* Office of Deputy First Comptroller created Mar. 3, 1875. 





COMPTROLLERS OF THE TREASURY 


SECOND COMPTROLLERS! 


Whence appointed 


Richard R. McMahon 


Edward M. Hartshorn 
Joseph W. Nicol 


Expiration 
of service 


Mar. 21, 1829 
May 24, 1830 
June 30, 1836 
Nov. 28, 1850 
Sept. 10, 1851 
Feb. 13, 1853 
Oct. 8, 1857 
May 11, 1863 
Jan. 23, 1876 
Sept. 30, 1877 
June 1, 1885 
Apr. 1,1887 
May 26, 1889 
June 5, 1893 
Sept. 30, 1894 





1, 1894 
26, 1897 
16, 1913 

. 1,1915 


1 Office of Second Comptroller created Mar. 3, 1817. 
* Office of Deputy Second Comptroller created Mar. 3, 1875. 


4, 1897 
15, 1913 

. 31, 1915 
30, 1921 


16, 1895 

. 24, 1897 
6, 1912 
31, 1915 
30, 1921 


* By the act of July 31, 1894, taking effect Oct. 1, 1894, the First Comptroller of the Treasury was made 
Comptroller of the Treasury and the office of Assistant Comptroller of the Treasury created; the offices of 
Second Comptroller of the Treasury, Deputy Second Comptroller, and Deputy First Comptroller were 


abolished. 
* Died in office. 
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COMPTROLLERS GENERAL OF THE UNITED STATES 


COMPTROLLERS GENERAL! 


Date of com- | Expiration 
Whence appointed mission of service 


June 29,1921 | June 30, 1936 
New Hampshire . 7,1939 |2June 19, 1940 
North Carolina 


June 30,1921 | Nov. 11, 1930 
*Mar, 6,1931 | Dec. 16,1931 
Dec. 17,1931 |S Apr. 30, 1943 


1 By the act of June 10, 1921, 42 Stat. 23, effective July 1, 1921, the offices of Comptroller General of the 
United States and Assistant Comptroller General of the United States were created and the offices of the 
Comptroller of the Treasury and Assistant Comptroller of the Treasury were abolished. 

3 Resigned. 

3 Recess appointment. 

4 Acting Comptroller General of the United States July 1, 1936, to Apr. 10, 1939; June 20 to Oct. 31, 1940. 

5 Retired. 
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Adams, Charles W 
Administrative Office of the United States 
Courts, Director 
Aero Mayflower Transit Co 


Albers, Robert J 

Alexander, George F 

Andryezak, John F 

Appley, Lawrence A 

Arrindel, G 

Associated Transport, Inc 

Astoria- Warrenton Shipyards, Inc 

Attorney General 

Austin Company, The 

Baerreis, Pauline C 

Baldwin, Herbert 

PR, Ts ices cdcekouss<sthedens cuehoane 
Bartlett, R. W 

RR Se ok hs tose one a 
Bennett, Eli E 

Blalock, Tully T 

Blatt, Robert C 

Blood, Walter W 

Blumenthal-Kahn Electric Co. 


957 
421 
611 


Bragg, Kendrick R., Jr 

Brecon Loading Co 

Breunig, Albert A 

OO Te ob no 5k on cntccnntisces 
Brewer, 8. W . 

Broom, Maseid F..c...0.2 22s. ccscces 


Burt, Andrew D 

Butler Oil Co__...-.--. 

Byars, Caspar R 

Cabana, A. E 

Cabarrus County Hospital 

Carpenter, Jack R 

Cassidy, Thomas J 

Cates, Frances McE]Murrey 

Censorship, Director of. 

Civil Service Commission, President 
386, 447, 664, 677, 723, 743, 789, 837, 841, 848 

Clark-Van Buren Garage 


Clark, Walter T 

Clawson, Marion 

Clifford, L. E 

Coal City Tile Co 

Collier, Charles Niles. 
Colvin, Mack D 
Commercial Solvents Corp 
Conner, R. B 

Connolly, J. D 

Cornitius Hardwood Company, George O.__. 
Corwin, Leonard B 
Craighill, Margaret D 
Crayton, Charles McDonald 
Crook, Linton 

Cross and Taylor 


Denham, James L 
de St. Aubin, Wilfred 


Douglas, Richard 

Driscoll Company, George F 
Ducey, Edward F 

du Pont de Nemours & Company, E. I.._.._. 
Durman, Donald C 
Economic Warfare, Director 
Edwards, Ezra 

Egley, Robert James 

Elling, C. D 

Ellingson, Gladys L 
Ellingson, Harold 


Emergency Management, Director of Divi- 
sion of Central Administrative Services...... 564, 
630, 638, 650, 898, 904, 911 
Emergency Management, Liaison Officer... 262, 338 
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Feldman, Irving 
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Flack, Joseph 





Foster, C. H. - 



















Garnier, Chester D 





























Goodwin, Leroy L. --- 
Goulston, Leo I____.- 
Gray, Cornelius R-...... 
Greenbrier Farms, Inc_-- 
Greene, Paul C_......... 
Griffin, H. W 


























Harris, John R 

















Hay, Edward N 
Helen Art Studio 






































































Federal Deposit Insurance Corp., Chairman_. 
Federal Security Administrator... 


199, 265, 352, 358, 382, 395, 436, 471, 604, 871 
Federal Works Administrator 


Fidelity and Deposit Co. of Maryland... 
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Foreign Economic Administrator 
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Harman Productions, Inc., Hugh... 





Interstate Commerce Commission, Chairman 
See sniettiae 
Johnson, Florence P..............-------- an 
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305, 310, 465, 651, 823 


Ferguson, Vaughn B_--_-......-...- 
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Maritime Commission, Chairman.......... 621, 655 
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ae a 32 
MeDaniel, Kenneth P....................- 578 
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ee ae 703 
NE Do oon ticovecenncocscodhcitaants 128 
Meloney, Charles W ....-.........-.-------.- 608 
CK ee ee ere 835 
Mersereau, James F_....................----- 212 
OD nn conndnnvie cianshnbwes® 507 
a ig 846 
Miller, W. B_...- a eee 
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ED lic nvnctiuvontans wasaneadantle 856 
Milton, J. A.......-.- ait 
Misler, Albert D._..._-. 245 
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Mitchell, W. E.......... se 250 
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Moore, Irene V..... Sebi ienkiin 
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National Advisory Committee for Aeronau- 


tics, Chairman 
National Housing Administrator 


National Labor Relations Board, Chairman__ 


National Park Trust Fund Board 


Nevada Constructors, Inc 


Secretary of the Navy 


21, 37, 44, 56, 59, 71, 73, 92, 107, 117, 126, 135, 
145, 147, 164, 173, 177, 190, 193, 207, 230, 256, 270, 
301, 303, 334, 346, 376, 384, 387, 393, 398, 401, 406, 
419, 425, 454, 460, 500, 507, 516, 522, 535, 578, 601, 
606, 608, 625, 668, 700, 713, 728, 733, 740, 755, 786, 
796, 808, 839, 846, 873, 879, 891, 895, 914, 939, 943, 
951, 967, 978, 980 


New England Shipbuilding Corporation... ._- Secretary of State 88, 251, 272, 391, 615, 662 
Noffsinger, George W Secretary of the Treasury 30, 
O’Brien, William J 423, 481, 504, 619, 645, 831, 953 
O'Kelly, Jr., David B Secretary of War 76, 
Old National Bank, Evansville, Ind...._____- 140, 160, 171, 201, 204, 216, 275, 280, 284, 323, 331, 
Olmstead, N. A , 244, 374, 415, 439, 445, 467, 502, 541, 573, 648, 698, 703, 
818, 850, 875, 904, 927, 960, 989 
Securities and Exchange Commission, Chair- 
Palmer, John H 
Panama Canal, Governor Selective Service, Director 
Pandora Metals, Inc Serraino, Josephine M 
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Parks, Robert F Shuman, J. H 
Pasquini, James J Siewerdsen, Harold H 
Paveley, Emily Simon, H. H 
Perry Petroleum Company Smart, Thomas. 
Pierce, H. A Smith Construction Company, Paul 
Postmaster General Smith, Geo. P., Jr 
50, 68, 319, 344, 390, 417, 475, 477, 492, 529, 538, 
739, 766, 813, 821, 827, 877, 916, 920, 941, 957. 


Puerto Rico Reconstruction Administration 986 | Snipes, Elna Belle 

a eee ..-- 562] Snipes, Paul Stevens 
Snyder, Clarence I 
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Robarge, Morton H 
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Stone and Webster Engineering Corp 
Strickler, Bruce 
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COMPTROLLER GENERAL OF THE UNITED STATES 


(B-30898) 


QUARTERS ALLOWANCE—PAYMENT CONCURRENTLY WITH FAMILY 


ALLOWANCE PAYMENTS, UPON PROMOTION ABOVE FOURTH PAY 
GRADE 


In the case of an enlisted man, with dependents, promoted from the fourth pay 
grade to the third, payment, concurrently, of the money allowance for quar- 
ters for dependents authorized by section 10 of the Pay Readjustment Act 
of 1942 for enlisted men of the first three grades and the family allowance 
authorized by the Servicemen’s Dependents Allowance Act of 1942 for de- 
pendents of enlisted men below the third pay grade is authorized during the 
period between his actual change of status and the date fixed by the statute 
for terminating the family allowance, that is, the date the disbursing officer 
paying it receives notice of the change in status, or a date prescribed by 
joint regulations of the Secretary of War and the Secretary of the Navy. 


Aaa Senay General Yates to Capt. A. H. Mitchell, U. S. Army, July 


There has been considered your letter of October 30, 1942, trans- 
mitting a voucher stated in favor of Staff Sergeant Sidney M. Land- 
rum, 67th School Squadron, Air Corps, in the amount $25 for mone- 
tary allowance in lieu of quarters for his dependent (wife) for the 
period October 12 to 31, 1942, and requesting a decision whether such 
allowance is payable pending the discontinuance of his “Class F De- 
duction” on October 31, 1942. 

The “Class ‘F’ Deduction” referred to is the deduction made from 
an enlisted man’s pay as his contribution to the family allowance pro- 
vided by the Servicemen’s Dependents Allowance Act of 1942, 56 Stat. 
881. (Section 1le, War Department Circular 225, dated July 11, 
1942.) 

The act of October 17, 1940, 54 Stat. 1205, referred to by Staff Ser- 
geant Landrum as authority for his claim, provides for the payment of 
a money allowance for quarters to enlisted men of the first three grades 
under certain conditions and similar provision is made in section 10 
of the Pay Readjustment Act of 1942, 56 Stat. 363, which provides: 

Each enlisted man of the first, second, or third grade, in the active military, 


naval, or Coast Guard service of the United States having a dependent as 
defined in section 4 of this Act, shall, under such regulations as the President 


1 
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may prescribe, be entitled to receive, for any period during which public quarters 
are not provided and available for his dependent, the monthly allowance for 
quarters authorized by law to be granted to each enlisted man not furnished 
quarters in kind: Provided, That such enlisted men shall continue to be entitled 
to this allowance, although receiving the allowance provided in the first paragraph 
of this section if by reason of orders of competent authority his dependent is 
prevented from dwelling with him. 


From the record it appears that Sergeant Landrum was appointed 
a staff sergeant (which is included in the first three grades of enlisted 
men) by Spécial Orders No. 273, Headquarters Goodfellow Field, 
dated October 5, 1942, and by Special Orders No. 282, Headquarters 
Goodfellow Field, dated October 14, 1942, he was granted a monetary 
allowance for quarters as an enlisted man with dependents (wife), 
effective October 12, 1942, it being stated that there were no Govern- 
ment quarters available for occupancy. 

Sections 101 and 107 of the Servicemen’s Dependents Allowance Act 
of 1942, 56 Stat. 381 and 383, provide as follows: 


Sec. 101. The dependent or dependents of any enlisted man of the fourth, fifth, 
sixth, or seventh grades in the Army of the United States, the United States Navy, 
the Marine Corps, or the Coast Guard, including any and all retired and reserve 
components of such services, shall be entitled to receive a monthly family allow- 
ance for any period during which such enlisted man is in the active military or 
naval service of the United States on or after June 1, 1942, during the existence 
of any war declared by Congress and the six months immediately following the 
termination of any such war. 

* * * » ¥ * * 


Sec. 107. Any monthly family allowance provided for by this title shall be 
paid for the period beginning with the day on which application therefor is filed 
or the day on which the dependent or dependents first become entitled thereto 
under section 101, whichever is later, and. ending with the day on which the 
disbursing officer paying the allowance receives notice of a change in status of the 
enlisted man concerned which terminated the right of his dependent or dependents 
to receive such allowance or notice of the discharge from or death in the 
service of such enlisted man: Provided, That in the case of any dependent of an 
enlisted man in active service on the date of enactment of this Act, if application 
is filed for a monthly family allowance within six months after such date of 
enactment or within such longer period as may be prescribed in special cases 
by the Secretary of the department concerned, the period for which such family 
allowance shall be paid shall begin with the date on which such dependent first 
becomes entitled thereto under section 101: Provided further, That the Secretary 
of War and the Secretary of the Navy may, by regulations prescribed by them 
jointly, fix the dates of commencement and termination of any such family allow- 
ance on any dates not more than one month before or one month after the dates 
above prescribed. Such regulations shall in no event provide for the payment of 
such allowances for any period prior to June 1, 1942, or for any period when the 
United States is not engaged in a war declared by Congress and which is more 
than six months later than the date of termination of any such war. * * 


It will be noted that section 101 of the act restricts payment of the 
monthly family allowance to the dependents of enlisted men below the 
third grade. However, section 107 provides, inter alia, that such al- 
lowance shall be paid for the period ending on the day that the dis- 
bursing officer paying it “receives notice of a change in status of the 
enlisted man concerned” which terminated the right of his depend- 
ent to receive the allowance. As receipt of notice by the disbursing 
officer normally would be sometime later than the actual change in 
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status, that provision necessarily contemplates that payment to an 
enlisted man’s dependents of such family allowance would continue 
for a short period after the enlisted man had begun receiving the 
pay and allowances of his changed status, including, in cases such as 
this one, the money allowance for quarters under the provisions of 
section 10 of the Pay Readjustment Act of 1942, supra. No prohibi- 
tion is contained in either of the said acts against such concurrent 
payments and it does not appear that the President has issued any 
regulations with respect thereto under the authority granted to him 
in the said section 10 of the Pay Readjustment Act of 1942. Nor does 
it appear that the two allowances are so similar that they are to be 
regarded as necessarily intended to be mutually exclusive during the 
overlapping period between the change in the enlisted man’s status 
and the date the disbursing officer paying the family allowance re- 
ceives notice of such change, the family allowance being paid directly 
to the dependents for their general support, whereas the quarters 
allowance is not paid to the dependents but is paid to the enlisted 
man himself in lieu of providing him with quarters which his depend- 
ents might occupy. While the family allpwance is not generally pay- 
able to dependents of enlisted men of the first three grades, primarily 
because of their higher pay and allowances, that does not change the 
clear provisions of the statute with respect to the time the family 
allowance is to be discontinued upon a change in the status of the 
enlisted man, nor do such latter provisions, making for fairness and 
the elimination of administrative difficulties in the matter of discon- 
tinuing family allowance payments, have the effect of depriving the 
enlisted man of a part of the legal pay and allowances of his grade 
over the adjustment period so provided. Accordingly, the voucher 
transmitted with your letter is returned herewith and you are advised 
that payment thereon is authorized, if otherwise correct. 

It appears from paragraph 74g of the War Department publication 
“Personal Affairs of Military Personnel and Their Dependents,” is- 
sued October 20, 1942, that it may be the practice of the War Depart- 
ment to continue payments of the family allowance to include the last 
day of the month during which, rather than the day on which, the 
disbursing officer paying such allowance receives notice of the change 
in status, etc., which terminated the right of the enlisted man’s de- 
pendents to receive it and it should be understood that nothing said 
herein has reference to the propriety of that practice in the absence of 
joint regulations issued by the Secretary of War and the Secretary 
of the Navy pursuant to the last proviso of section 107 of the act, 
quoted above, changing the prescribed termination date of the said 
family allowance in such cases. 
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(B-33787) 


PAY AND ALLOWANCES OF NAVY PERSONNEL AS AFFECTED BY SAVED 
PAY, ETC., PROVISIONS OF PAY READJUSTMENT ACT OF 1942 AND 
ACT OF JULY 24, 1941, AS AMENDED 


Under the first proviso to section 7 (a) of the act of July 24, 1941, as amended, 
that persons temporarily commissioned or warranted under the said act 
shall be entitled to the pay and allowances “provided by law for the posi- 
tion temporarily occupied,” a temporary commissioned warrant officer who 
was promoted from the grade of temporary warrant officer is entitled to 
receive under the saved pay provision (which does not include allowances) 
in section 8 of the Pay Readjustment Act of 1942, as amended, the pay of 
a warrant officer or the pay of a commissioned warrant officer, whichever is 
greater, and the allowances of a commissioned warrant officer. 

An enlisted man of the Navy who was promoted directly to the temporary grade 
of commissioned warrant officer under the act of July 24, 1941, is entitled, 
under the third proviso of section 7 (a) of said act as added by the act of 
November 30, 1942, to either the pay and allowances of a warrant officer 
or the pay and allowances of a commissioned warrant officer, whichever is 
greater; and not to the pay of a warrant officer plus the allowances of a 
commissioned warrant officer as is the case with respect to a commissioned 
warrant officer promoted from the grade of warrant officer who is entitled 
under section 8 of the Pay Readjustment Act of 1942 to the saved pay (not 
including allowances) of a warrant officer. 


Assistant Comptroller General Yates to the Secretary of the Navy, July 6, 1943: 

There has been considered your letter of April 9, 1943, with which 
you transmitted a letter from the Chief of the Bureau of Supplies 
and Accounts dated April 2, 1943, requesting clarification of decision 
dated March 2, 1943, B-31101, with respect to its application to two 
cases, the stated circumstances of which are hereinafter quoted. 

The decision of March 2, 1943, mentioned above, considered the case 
of a permanent warrant officer who had completed more than thirty 
years’ service as an enlisted man and warrant officer, and who had been 
promoted March 13, 1942, to the temporary grade of chief warrant 
officer pursuant to the act of July 24, 1941, 55 Stat. 603. The officer 
involved in that case claimed that under the provisions of section 7 (a) 
of the said act of July 24, 1941, he was entitled to the pay and allow- 
ances provided by law for the position temporarily occupied, and that 
such pay and allowances were (1) the pay of a chief warrant officer 
or the pay of a warrant officer, whichever was greater, and (2) the al- 
lowances of a chief warrant officer. Section 7 (a) of the act of July 
24, 1941, as amended by the act of November 30, 1942, 56 Stat. 1023, 
provides in part: 

* * * Provided, That except as otherwise provided herein no persun who shall 
accept a commission or warrant under sections 2 and 8 of this Act shall, while 
serving thereunder, be entitled to pay or allowances except as provided by law 
for the position temporarily occupied: Provided further, That no person tem- 
porarily appointed under the authority of this Act shall suffer any reduction in 
pay and allowances to which be was entitled at the time of such temporary ap- 


pointment nor shall he suffer any reduction in pay and allowances to which he 


was entitled under a prior temporary appointment in a lower rank or 
grade: * * * 


In the said decision of March 2, 1943, it was stated that upon the 
warrant officer’s promotion to commissioned warrant officer he was 


\ 
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entitled (by reason of the savings clause contained in section 1 of the 
act of June 10, 1922, 42 Stat. 625) to continue to receive the pay of a 
warrant officer plus the allowances authorized for a commissioned 
warrant officer, and it was held that from the effective date of the Pay 
Readjustment Act of June 16, 1942, 56 Stat. 359, the officer was entitled 
to receive such pay and allowances—that is, the pay authorized for a 
warrant officer and the allowances authorized for a commissioned war- 
rant officer—at the rates prescribed in section 8 of the latter act, 56 
Stat. 362, 363. The conclusion reached in that case was not based on 
the second proviso contained in section 7 (a) of the act of 
July 24, 1941, as amended, which saves to persons promoted 
under that act the pay and allowances to which they were en- 
titled at the time of the temporary appointment, or the pay and 
allowances to which they were entitled under a prior temporary 
appointment in a lower rank or grade. The determination made in 
that decision was based on the first proviso of said section 7 (a), which 
provides that, except as otherwise provided, no person who shall accept 
a commission or‘warrant under the act shall, while serving thereunder, 
be entitled to pay and allowances except as provided by law for the 
position temporarily occupied. The act does not set out the rates of 
pay and allowances authorized for personnel temporarily promoted 
thereunder, and, therefore, it is to be assumed that it was the intention 
that the pay and allowances “as provided by law for the position tem- 
porarily occupied” were to be the pay and allowances authorized by 
permanent provisions of law. On March 13, 1942, the effective date 
of the promotion from warrant officer to chief warrant officer consid- 
ered in the decision of March 2, 1943, there was in effect the following . 
provision contained in section 1 of the act of June 10, 1922, 42 Stat. 
625, 627: 

* * * Provided, That a commissioned warrant officer promoted from the 
grade of warrant officer shall suffer no reduction of pay by reason of such 
promotion. * * * 

Under that provision of law, a commissioned warrant officer pro- 
moted from warrant officer had the pay of a warrant officer saved to 
him. However, the allowances authorized for a warrant officer were 
not prescribed for payment in conjunction with such saved pay and, 
therefore, the only allowances authorized by law, under such circum- 
stances, were those authorized for a commissioned warrant officer. 
Applying these principles to the case considered in the decision of 
March 2, 1943, the reason for the conclusion therein reached is 
apparent. 

The first question for consideration is stated as follows: 

(a) A petty officer first class was temporarily appointed to warrant rank on 


February 13, 1942, at which time he had 12 years’ prior enlisted service for 
pay purposes; on March 8, 1943, he was temporarily appointed to commissioned 
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warrant rank. In view of the fact that the second proviso of section 7 (a) of 
the Act of July 24, 1941, as amended, states that no person temporarily appointed 
under the authority of that Act should suffer any reduction in pay and allow- 
ances to which entitled under prior temporary appointment in a lower rank or 
grade, is this individual entitled to the saved pay of a warrant officer (prior 
temporary rank) with over 12 years’ service and the allowances of a commis- 
sioned warrant officer with less than 3 years’ service. In this connection, it is 
pointed out that this individual was, to all intents and purposes, a warrant 
officer and entitled to the pay and allowances of that rank on the same basis 
as a permanent warrant officer, and that he was subsequently appointed to a 
temporary commissioned warrant rank under the same authority as a permanent 
warrant officer is appointed to temporary commissioned warrant rank. 

Your question suggests that the answer thereto is to be determined 
by an application of the provisions of the second proviso of section 
7 (a) of the act of July 24, 1941, quoted above, which provides that 
persons promoted under that act shall suffer no reduction in certain 
pay and allowances. However, as indicated above with respect to 
the decision of March 2, 1943, the first determination to be made is 
the pay and allowances provided by law for the position temporarily 
occupied, as authorized by the first proviso of said section 7 (a). 
such pay and allowances equal or exceed the pay and allowances 
received at the time of the temporary appointment (and, also, the 
pay and allowances received under a prior temporary appointment in 
a lower rank or grade), the savings clause contained in the second 
proviso of said section 7 (a) has no application. 

The third paragraph of section 8 of the act of June 16, 1942, 56 
Stat. 362, contains the following provision : 

* * * Provided, That a commissioned warrant officer or chief warrant of- 

ficer promoted from the grade of warrant officer or warrant officer ( (Junior grade) 
shall suffer no reduction of pay by reason of such promotion: * 
That provision was in effect when the warrant officer referred to in 
your first question was promoted to commissioned warrant rank and, 
therefore, such commissioned warrant officer was entitled to the pay 
of a warrant officer, or to the pay of a commissioned warrant officer, 
whichever was greater. Like the savings clause contained in section 
1 of the act of June 10, 1922, quoted above, the similar provision in 
section 8 of the act of June 16, 1942, does not prescribe payment to a 
commissioned warrant officer of the allowances authorized for a war- 
rant officer in conjunction with the saved pay of a warrant officer, and 
therefore, only the allowances authorized by law for his commissioned 
status are authorized to be paid. Applying the foregoing to the case 
of the commissioned warrant officer involved in your first question, 
he would be entitled to the pay of a warrant officer and to the allow- 
ances of a commissioned warrant officer, which, in his case, are the 
allowances of the second pay period. The pay and allowances thus 
computed, being in excess of the pay and allowances authorized for a 
warrant officer, the said second proviso of section 7 (a) of the act of 
July 24, 1941, is not for application. 
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The second question stated by the Chief of the Bureau of Supplies 
and Accounts and the portion of his letter that follows such question 
are as follows: 


(b) On February 15, 1943, a chief petty officer, with 15 years’ prior enlisted 
service, was temporarily appointed to commissioned warrant rank. Is such 
temporary commissioned warrant officer entitled to the saved pay of a warrant 
officer with equivalent length of service and the allowance of commissioned 
warrant officer, which is normally the pay and allowances provided by law for 
a commissioned warrant officer in the Regular Navy until such time as the pay 
of that rank exceeds the pay of warrant rank. 

In connection with the case cited in (b) above, it is pointed out that the Sen- 
ate and House Hearings on §S. 2795 show that the purpose intended to be accom- 
plished by amending Section 7 (a) of the Act of July 24, 1941, was to give an en- 
listed man who was qualified for direct appointment to commissioned rank the 
same saved pay privileges as an enlisted man who is first temporarily appointed 
to warrant rank and subsequently temporarily appointed to commissioned rank. 
Therefore, it is considered that the phrase “pay and allowances provided by law 
for the position temporarily occupied,” in the third proviso should be given the 
same liberal interpretation as the phrase “pay and allowances except as pro- 
vided by law for the position temporarily occupied,” in the first proviso was given 
in decision of March 2, 1943. Since an enlisted man temporarily appointed direct 
to commissioned warrant rank is considered as having been a constructive war- 
rant officer it would appear that the saving clause in the Act of March 3, 1909, 
and Section 8 of the Act of June 16, 1942, should be considered as applicable in 
such cases, and that an enlisted man initially temporarily appointed to commis- 
sioned warrant rank should be allowed the saved pay of a warrant officer with 
equivalent length of service and the allowances of a commissioned warrant officer. 
Such an interpretation would serve to place commissioned warrant officers pro- 
moted to that rank from permanent warrant officer, commissioned warrant offi- 
cers promoted to that rank from temporary warrant officer, and commissioned 
warrant officers promoted to that rank from enlisted status (considered a con- 
structive warrant officer for pay purposes) on a parity, and thereby, would pre- 
vent discrimination against the enlisted man who was qualified to be promoted 
direct to commissioned warrant rank without a period of service for further 
training in the status of temporary warrant officer. 


The third proviso of said section 7 (a) of the act of July 24, 1941, 
added thereto by the act of November 30, 1942, 56 Stat. 1023, is as 
follows: 

* * * Provided further, That enlisted men who are temporarily appointed 
to commissioned rank under the authority of this Act shall be entitled to the pay 
and allowances of warrant officers with equivalent service or to the pay and al- 
lowances provided by law for the position temporarily occupied, whichever is the 
greater: * 

The language of such provision is clear and unambiguous. It pro- 
vides that enlisted men temporarily appointed to commissioned rank, 
which apparently was intended to include enlisted men temporarily 
appointed to the rank of commissioned warrant officer, shall be entitled 
to the “pay and allowances” of a warrant officer with equivalent service, 
or to the “pay and allowances” provided by law for the position tem- 
porarily occupied, whichever is greater. The pay and allowances 
authorized for a warrant officer are fixed by said section 8 of the act 
of June 16, 1942, 56 Stat. 362, and in the same section there are pre- 
scribed the pay and allowances authorized to be paid to commissioned 
warrant officers. While that section provides that a commissioned 
warrant officer “promoted from the grade of warrant officer or warrant 
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officer (junior grade)” shall suffer no reduction of pay by reason of 
such promotion, that provision does not affect the pay or allowances 
of a commissioned warrant officer who was not promoted from the 
grade of warrant officer or warrant officer, junior grade. The pay au- 
thorized.for a warrant officer plus the allowances of a commissioned 
warrant officer are the pay and allowances authorized by law for a 
commissioned warrant officer only when he has been promoted to that 
grade from the grade of warrant officer or warrant officer, junior grade, 
the purpose being to save him from a reduction from the pay of a 
warrant officer upon promotion to the higher grade. That does not 
apply to an enlisted man promoted directly to the grade of commis- 
sioned warrant officer because, not having been a warrant officer or 
paid as a warrant officer, there would not be involved any reduction 
from the pay of a warrant officer in his case. Where an enlisted man is 
temporarily appointed to commissioned rank under the act of July 24, 
1941, the statute authorizes the payment of either the “pay and allow- 
ances” of a warrant officer or the “pay and allowances” of his tem- 
porary commissioned grade—so that the promoted enlisted man will 
not receive less in his commissioned grade than he would have received 
if he had been promoted only to the grade of warrant officer—but it 
does not “save” him the pay of a warrant officer in conjunction with 
the allowances of his commissioned grade, or otherwise, because he 
had not been a warrant officer or paid in that grade. The fact that an 
enlisted man so promoted may be paid the “pay and allowances” of a 
warrant officer, if more than the “pay and allowances” of his commis- 
sioned grade, does not mean that he is to be regarded as having been 
promoted from the grade of warrant officer so as to save him the higher 
pay of that grade in conjunction with the higher allowances of his 
commissioned grade. 

Attention has been called to the legislative history of the act of No- 
vember 30, 1942, as an aid in determining the purpose thereof. Careful 
consideration has been given to said history and the statements made 
during the committee hearings have been studied, but nothing has been 
found therein that would warrant or justify a construction of the act 
which would change the clear and ordinary meaning of the words 
employed. Accordingly, you are advised that, under the circum- 
stances stated in question (b), the temporary commissioned warrant 
officer is entitled to either the pay and allowances of a warrant officer, 
or the pay and allowances of a commissioned warrant officer, which- 
ever is greater, but he is not entitled to the pay of a warrant officer 
plus the allowances of a commissioned warrant officer. 
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(B-35167) 


TRAVELING EXPENSES—FARES—LOWEST FIRST-CLASS LIMITATION— 
ROOMETTES 


The general unsatisfactory conditions of travel for civilians due to the war 
emergency do not justify nonapplication of the provisions of section 10 of the 
act of March 8, 1933, limiting travel allowances on an actual expense basis 
to “the lowest first-class rate by the transportation facility used,” so that 
even though a roomette is the only first-class accommodation available to a 
particular employee at the time he applies for transportation, the excess 
cost thereof over the cost of a lower berth may not be allowed, notwithstand- 
ing the fact that the delay in awaiting the availability of standard Pullman 
accommodations would result in the payment of per diem in lieu of subsist- 
ence in excess of the additional transportation cost. Compare 22 Comp. 
Gen, 1122. 


Acting Comptroller General Yates to D. A. Rowe, Department of Agriculture, 
July 7, 1943: 


Reference is made to your letter of June 12, 1943, as follows: 


In accordance with the provisions of Section 3 of the act of December 29, 
1941 (55 Stat. 876, 31 U. S. C. 1940 ed., Supp. 1, sec. 82d), there are transmitted 
herewith for advance decision two reclaim vouchers in favor of G. Osmond Hyde, 
Principal Attorney, Office of the Solicitor, Department of Agriculture, each in the 
amount of $5.35, representing the amounts disallowed upon administrative exam- 
ination of the vouchers presented by Mr. Hyde for reimbursement of travel ex- 
penses incurred during the periods February 2 to February 14, 1943, and March 
2 to April 4, 1948. The basis for the administrative disallowances, as set forth in 
letters dated March 25 and April 14, 1943, to Mr. .Hyde, copies of which are 
enclosed, is that, pursuant to Paragraph 13 (a) of the Standardized Government 
Travel Regulations, the allowance for sleeping accommodations cannot exceed 
the cost of a standard lower berth. Excess charges amounting to the difference 
between the accommodations used and lower berth charges were accordingly sus- 
pended from the claims. 

In support of his reclaim vouchers, Mr. Hyde has set forth the following 
reasons: 

“On the trips from New York, New York, to Chicago, Illinois, on March 4, 
19438, and from Chicago, Illinois, to Washington, D. C., on April 1, 1943, there were 
no spaces, except roomettes, available on any train on which this traveler's rail- 
road ticket would be honored, and arriving at the destination points in sufficient 
time for the traveler to keep appointments previously made. Therefore, the 
traveler purchased roomettes in lieu of lower or upper berths. 

“In view of the extremely heavy traffic by railroad during the emergency war 
period, and in view of the fact that no other spaces were available, it is requested 
that the increased cost due to the use of roomettes be allowed and paid to the 
traveler. 

“If the traveler had waited in New York and in Chicago until such time as a 
lower or upper berth could have been purchased, it would have resulted in 
increased per diem to an amount far in excess of the additional cost created by 
the use of a roomette.” 

Certification of this voucher depends, of course, upon the proper interpretation 
of Section 10 of the act of March 8, 1933 (47 Stat. 1516, 5 U. 8. C. 1940 ed., 736), 
as implemented by Paragraph 13 (a) of the Standardized Government Travel 
Regulations, as amended. The said section makes this provision : 

“Whenever by or under authority of law actual expenses for travel may be 
allowed to officers or employees of the United States, such allowances * * 
shall not exceed the lowest first-class rate by the transportation facility used tn 
such travel.” 

This provision has been construed in several decisions by your office, including 
20 Comp. Gen. 125; 18 id. 705; 14 id. 460; 13 id. 10,17. In 20 Comp. Gen. 125, the 
following decision was rendered: 

“It has been uniformly held by this office that the limitation fixed in the act 
of March 8, 1933, supra, permits of no exceptions and that it is applicable even 
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though the lowest first-class accommodations are not available at the time the 
transportation is applied for. 13 Comp. Gen. 10; id. 17; 14 id. 460; 15 id. 349. 

“In view of this statutory prohibition which, ‘unlike ‘the provisions of section 
901 of the Merchant Marine Act, 1936, 49 Stat. "2015, leaves no discretion in this 
office, there is no authority for this office to approve the payment from appropri- 
ated funds of fares in excess of the lowest first-class rates for the facilities used, 
notwithstanding that the delay awaiting available transportation may result in 
the payment of per diem in Jieu of subsistence in excess of the difference between 
the lowest first-class fare and the next higher available transportation.” 

In 18 Comp. Gen. 705, these words are used : 

“This is a limitation prescribed by statute. It is clear and unambiguous and 
admits of no exception based on an emergency or otherwise. Clearly this office 
is without authority to allow any sum in excess of the lowest first-class fare.” 

In other words, the sole question of law raised by Mr. Hyde’s reclaim vouchers 
is whether the war emergency, which has caused railroad congestion throughout 
the country, justifies the use of roomettes by employees traveling on official 
business, whenever lower or upper berths are unavailable and delay while 
awaiting the availability of such sleeping accommodations will result in the 
payment of additional per diem exceeding the additional cost of a roomette. Your 
decision upon this question will be appreciated. 

The settled rule in respect of the application of the 1933 statute 
quoted in your letter is, as stated in the cited and quoted decisions, 
that reimbursement for travel must be limited to the cost of a lower 
berth—regarded as “the lowest first-class rate by the transportation 
facility used” within the meaning of those words as used in the act of 
1933—notwithstanding that upper and lower berths were not avail- 
able to the particular traveler at the time the travel was performed. 
This office has no alternative but to apply the 1933 statute as written, 
and it may not, by construction, create any exception thereto. The 
present general unsatisfactory conditions of travel for civilians due 
to the war emergency are fully appreciated but they constitute no 
grounds for non-application of the statute. Compare the decision of 
June 22, 1943, B-35013, to Mr. F. F. Lovell, Authorized Certifying 
Officer, Home Owners’ Loan Corporation, considering a case’ wherein 
it had been specifically certified by competent authority that all upper 
and lower berths on trains operating between the points involved had 
been reserved for possible use by the military forces—an act of the 
Government—and, accordingly, were not available for civilian use at 
any time. 

If the law as it now stands works a particular hardship, or unduly 
interferes with the orderly and expeditious transaction of Govern- 
ment business, the matter would appear to be one for presenting by 
the administrative agencies concerned to the Congress with a view to 
securing legislation to take care of the situation complained of. 

Accordingly, the question posed in the concluding paragraph of your 
letter is answered in the negative. 

The vouchers, which are returned herewith, should not be certified 
for payment. 
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(B-35329) 


COMPENSATION—ADDITIONAL—WHAT CONSTITUTES “EARNED BASIC 
COMPENSATION” OF PART TIME EMPLOYEES 


“Earned basic compensation,” on which is to be computed the 15 percent additional 
compensation “on so much of their earned basic compensation as is not in 
excess of a rate of $2,900 per annum” authorized for part time employees 
by section 3 (c) of the War Overtime Pay Act of 1943, is, as defined in the 
regulations issued pursuant to said act, “the amount of salary earned by 
an employee,” that is, the total part time salary rate fixed on an annual basis, 
and, therefore, the 15 percent additional compensation should be computed 
on the entire amount of the part time salary rate, not in excess of $2,900 per 
annum. 


Acting Comptroller General Yates to the Chairman, War Manpower Commission, 
* July 9, 1943: 


Ihave your letter of June 22, 1943, as follows: 


Public Law 821, approved December 22, 1942, provides in part as follows: 

“That officers or employees whose compensation is based on mileage, postal 
receipts, fees, piecework, or other than a time period basis or whose hours of 
duty are intermittent, irregular, or less than full time, substitute employees whose 
compensation is based upon a rate per hour or per day, and employees in or 
under the legislative and judicial branches, shall be paid additional compensation, 
in lieu of overtime compensation authorized herein, amounting to 10 per centum 
of so much of their earned basic compensation as is not in excess of a rate of 
$2,900 per annum, and each such employee shall be paid only such additional. 
compensation or portion thereof as will not cause his aggregate compensation to 
exceed a rate of $5,000 per annum.” 

Section 3 (c) of Public Law 49, approved May 7, 1943, provides as follows: 

“Any officer or employee to whom this Act applies and whose hours of duty 
are less than full time, or whose compensation is based upon other than a time 
period basis shall be paid, in lieu of overtime compensation or additional com- 
pensation under the foregoing provisions of this Act, additional compensation 
at a rate of 15 per centum of so much of their earned basic compensation as is 
not in excess of a rate of $2,900 per annum.” 

A careful review has been made of the decisions from your office, particularly 
decision of January 2, 1943, B-31316, 22 Comp. Gen. 589, to the Architect of the 
Capitol, and decision of February 2, 1943, B-31872, 22 Comp. Gen. 788, to Mr. O. H. 
Nielson, Authorized Certifying Officer, War Production Board, relative to the 
method of computing overtime payments for part-time employees. Neither of 
these decisions, however, nor any of the other decisions relative to overtime pay- 
ments which have been reviewed, set forth clearly an interpretation of the term 
“earned basic compensation” which is used in Pubiic Law 821 and also in Public 
Law 49 and which, it seems, is required for the purpose of computing additional 
compensation in lieu of overtime for part-time annual salaried employees assigned 
to positions for which the compensation for full-time employment is in excess 
of $2,900 per annum. 

Under the authority vested in the National Youth Administrator by the Na- 
tional Youth Administration Appropriation Act of 1943, approved July 2, 1942, an 
BO-Grade scale has been established as an annual salaried basis for compensation 
of various classes of employees, including part-time annual salaried employees 
paid from administrative and project funds. The EO salary scale currently in 
effect is contained in Administrative Order No. 22, dated February 10, 1943. 

Concerning the employment of part-time administrative and part-time project 
supervisory employees, Administrative Order No. 22 provides that such employees 
shall be “compensated on an annual salary basis in accordance with the BO-Grade 
scale applicable to a corresponding full time position * * *.” Under Admin- 
istrative Order No. 22, the minimum rate for BO-Grade 15, which will be used 
for the purpose of this letter, is $4,600 per annum. Therefore, a person;who is 
employed to work part-time in a position for which the compensation id $4,600 
per annum for full time employment is appointed to HO-Grade 15, in conformity 
with the requirements set forth in 11 Comp. Gen. 362 and the appointment docu- 
ment also includes (1) the service required, and (2) the actual amount of salary 
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the part-time employee is to receive: However, the documents have been indi- 
cating the basic salary “plus 10% additional compensation in lieu of overtime” 
prior to May 1, 1943, and “plus 15% additional compensation in lieu of overtime” 
beginning May 1, 1943. For the purpose of this letter, the possible methods for 
calculating the additional compensation in lieu of overtime for a part-time anuual 
salaried employee appointed to a position the compensation for which is $4,600 
for full time are set forth in the following examples: 

Ezvample No. 1. Part-Time annual salaried employee appointed to work 24 
hours per week in a position the compensation for which is $4,600 for full time 
employment. 


Method A. 


24/48th of $4,600. 
Plus 15% of $2,300 


Total Annual Salary 


Method B. 


Annual Salary for full time position 

Plus 15% of $2,900. 

Annual Salary for full time employment plus 15% of $2,900_____ suns 
Annual Salary for half-time employment, 14 of $5, 035. 00, or 


Evample No. 2. Part-time annual salaried employee appointed to work 36 
hours per week in a position the compensation of which is $4,600 for full time 
employment. 


Method A. 
36/48th of $4,600.00 
Plus 15% of $2,900 


Total Annual Salary 
Method B. 


Annual Salary for full-time position 
Plus 15% of $2,900 
Annual Salary for full-time employment plus 15% of $2,900 
Annual Salary for 36/48th or three-quarter time employment— 
34th x $5,035, or 8, 776. 25 


In each of the above examples, Method A represents a concept concerning the 
calculation of additional compensation in lieu of overtime different from that 
represented by Method B. Each method of calculation is based on a different 
interpretation of the term “earned basic compensation.” In this connection, 
it has been observed that in 22 Comp. Gen. 738 the indefiniteness of the statement 
is recognized in that it is stated: 

“While the Congress used the expression ‘earned basic compensation’ which 
is not entirely clear * * *” 

However, United States Civil Service Commission in Section 6 of Departmental 
csuoeer No. 424, dated May 8, 1948, defines “earned basic compensation” as 
‘ollows: 

“Earned basic compensation is the amount of salary actually earned by an 
employee, exclusive of overtime compensation or additional compensation in lieu 
thereof, but inclusive of any salary differential for duty outside the continental 
United States, including Alaska, and the value of quarters, subsistence, and 
other maintenance allowances under section 3 of the Act of March 5, 1928 (45 
Stat. 193; 5 U. 8. C. 75a).” 

In view of the interpretation of the U. S. Civil Service Commission, as set 
forth in the above-cited circular letter, and, further, in view of the comment 
of your office in 22 Comp. Gen. 738 wherein it is stated that: 

“It does seem clear that the Congress did not intend to reduce the salaries or 
grant an increase in excess of 10 per centum to employees such as those dis- 
cussed in your letter,” 

It seems that the method of calculating additional compensation in lieu of over- 
time for part-time employees as set forth in Method A of each of the above 
examples is correct, particularly since this method of calculation produces the 
following results: 

(1) The employee in Example No. 1 receives exactly 15% additional compensa- 
tion in lieu of overtime, and 
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(2) The employee in Example No. 2 receives additional compensation in lieu 
of overtime amounting to exactly 15% of the “salary actually earned” “as is not 
in excess of a rate of $2,900 per annum” (quotations from Departmental Circular 
424 referred to above and Section 3 (c) of War Overtime Pay Act of 1943). 

The method of calculating additional compensation in lieu of overtime for 
part-time employees as set forth in Method B of each of the above examples 
produces the following results : 

(1) The employee in Example No. 1 receives compensation equivalent to % 
of $4,600.00 plus only 9.4% additional compensation in lieu of overtime. 

(2) The employee in Example No. 2 receives compensaton equivalent to % of 
$4,600.00 plus only 11.2% of $2,900.00 additional compensation in lieu of overtime. 

While the method of calculating additional compensation in lieu of overtime as 
set forth in Method A of Examples Nos. 1 and 2 above appears to be correct, your 
opinion is respectfully requested since the question has been raised by certifying 
officers for the National Youth Administraton and since the examples set forth 
in 22 Comp. Gen. 738 do not clear this point in that the calculations are on the 
basis of employment in positions where the compensation is less than $2,900 for 
full-time employment. 

The term “earned basic compensation” as used in the joint resolution 
of December 22, 1942, was applied in the referred-to decision (22 Comp. 
Gen, 738) without aid of any regulatory definition of said term, but 
under the definition of that term (as used in the new statute) set forth 
in section 6, Part II of the Civil Service Commission’s regulations 
quoted in your letter, there now is no room for doubt but that the 
“earned basic compensation” of part-time employees, on the basis of 
which “additional Compensation at a rate of 15 per centum of so much 
of their earned basic compensation as is not im excess of a rate of $2,900 
per annum” (quoting from the statute), is “the amount of salary 
actually earned by an employee” (quoting from the regulation), that 
is, the total part-time salary rate fixed on an annual basis. Thus, the 
earned basic compensation in example No. 1 is the total part-time 
salary rate, or $2,300 per annum, and in example No. 2, $3,450. 

It follows, therefore, that in example No. 1 the 15 percent additional 
compensation is authorized to be computed on the entire amount of the 
part-time salary rate of $2,300 per annum (which is less than $2,900), 
and that in example No. 2 the 15 percent additional compensation is 
authorized to be computed on the full ceiling rate of $2,900 per annum 
(the part-time salary rate being more than that amount). In other 
words, method A is the correct one for computing the total salary rate 
(including the earned basic compensation and the additional compen- 
sation) in both examples Nos. 1 and 2. See decision of May 17, 1943, 
22 Comp. Gen. 1043, to the Secretary of War. 


(B-35384) 


COMPENSATION—INTERMITTENT EMPLOYEES COMPENSATED AT 
HOURLY RATES 


In the case of intermittent employees who are appointed on a “when actually em- 
ployed” basis to positions allocated to services and grades pursuant to the 
Classification Act, and who are paid on the basis of hourly rates derived 
from per annum rates, the total basic compensation that may be earned for 
any one day may not exceed 1/360 of the annual salary rate prescribed by 
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the said act for similar full time positions, regardless of the number of hours 
worked in addition to the hours administratively required of full time 
employees. 

Intermittent employees who are appointed on a “when actually employed” basis 
to positions allocated to services and grades pursuant to the Classification 
Act, and who are paid on the basis of hourly rates derived from per annum 
rates are entitled to be paid for services rendered on Sundays, holidays, and 
the 3lst day of a month. , 

Under the War Overtime Pay Act of 1948, ‘“‘when actually employed” inter- 
mittent employees who are compensated at hourly rates, not to exceed for 
any one day 1/360 of the per annum rate for similar full time employees, are 
entitled to additional compensation, subject to the limitation of the act, only 
at the rate of $300 per annum or 15 percent of earned basic compensation, as 
the case may be, as specifically prescribed for intermittent, etc., employees by 
section 8 (a) of the act, even though such employees may be required to work 
a greater number of hours per day or week than regularly required of full 
time employees. 


Acting Comptroller General Yates to the Secretary of Agriculture, July 9, 1943: 
I have your letter of June 24, 1943, as follows: 


It is the purpose of this letter to obtain your ruling as to the proper method 
of compensating intermittent employees who are appointed on a “when actually 
employed” basis to positions that are allocated to services and grades pursuant to 
the Classification Act of 1923, as amended, and who are paid on an hourly basis 
for the time actually worked. 

The Department of Agriculture employs considerable numbers of temporary, 
seasonal, or emergency employees who work intermittently or irregularly as re- 
quired. Many of the intermittent employees who occupy classified positions work 
side by side during the periods of their temporary employment with regular per 
annum employees. At times it becomes necessary for both regular and inter- 
mittent employees to work in excess of eight hours per day or forty-eight hours 
per week. This is particularly true in connection with fire control work in the 
Forest Service. During the most critical periods of the fire season, extra guards 
are employed for brief periods and it is often necessary for both regular and extra 
guards to work hours in excess of the administrative work week prevailing gener- 
ally throughout the Department. 

Under the War Overtime Pay Act of 1943 and regulations issued by the Civil 
Service Commission pursuant thereto, it is clear that the regular employees are 
entitled to compensation at a rate of one and one-half times their regular basic 
rates of pay for all hours of work in excess of the regular work week. The man- 
ner of determining the amount of pay to which an intermittent employee is enti- 
tled under such circumstances is not clear, however. In this connection, we have 
noted with particular care the following published decisions of your Office: 11 
Comp. Gen. 105; 11 Comp. Gen. 211; 11 Comp. Gen. 217; 11 Comp. Gen, 261; and 
11 Comp. Gen. 362. The manner of fixing the proper hourly rate for intermit- 
tent employees occupying classified positions is clearly stated in these decisions, 
but it is not clear whether such employees may be paid for an indefinite number 
of hours of service at such hourly rates. 

Where it is necessary to require an intermittent employee who occupies an allo- 
cated position to work in excess of eight hours per day or forty-eight hours per 
week, may the Department properly pay such employee for all hours actually 
worked at the hourly equivalent of the minimum per annum rate of his grade, 
or is there an arbitrary limit upon the number of hours for which he may be 
compensated in a given day or work week? Assuming that the employee is entitled 
to compensation for all hours actually worked, to what additional compensation 
in lieu of overtime would he be entitled on those days in which he works in excess 
of eight hours or during those weeks in which he works in excess of forty-eight 
hours? 

Since, as stated above, we have considerable numbers of employees in this 
category, your early decision in the matter will be appreciated. 


In decision of December 7, 1931, 11 Comp. Gen. 217, it was held 
(quoting from the syllabus) : 


Temporary, seasonal, or emergency field employees working part time, as dis- 
tinguished from employees who are regularly employed part time throughout the 
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year or for substantial periods, whose positions are subject to the principles of 
classification, may be paid on an hourly basis, which should be computed by 
dividing 1/360 of the minimum salary rate prescribed in the classification act for 
a similar full-time position by the number of hours per day the annual employees 
are regularly required to work. 11 Comp. Gen. 211, distinguished. 


See, also, decision of March 23, 1932, 11 Comp. Gen. 362, 363, wherein 
it was stated: 


However, if the employees are temporary, seasonal, or emergency field em- 
ployees, working only part time for short periods as distinguished from employees 
who are regularly employed part time, that is, a part of each working day, 
throughout the year, or for substantial periods, the second computation in the 
quoted submission would be proper and the employee would be entitled to pay 
for only the time actually worked, including time on the 31st day of the month. 
See, particularly, 11 Comp. Gen. 217. 

The “second computation in the quoted submission,” referred to in the 
decision last above-quoted, was as follows: 

Or would this employee be entitled to 50¢ per hour, the per diem salary as 
shown in Government salary tables ($3.50), divided by 7, only for the number of 
hours he or she is actually employed, or a mavimum of $3.50 per day? If paid 
by the hour, would this employee be entitled to pay for services rendered on the 
thirty-first day of a month?’ [Italics supplied.} 

Based upon the rules stated in those decisions, and as full-time em- 
ployees whose compensation is fixed in accordance with the classifica- 
tion act may not be paid any more basie compensation for one day’s 
work than 1/360 of the annual salary rate, it must be concluded—in 
answer to the first question in the penultimate paragraph of your let- 
ter—that the total basic compensation that may be earned for any one 
day by “intermittent employees who are appointed on a ‘when actually 
employed’ basis to positions that are allocated to services and grades 
pursuant to the Classification Act of 1923, 42 Stat. 1488, as amended, 
and who are paid on an hourly basis for the time actually worked” 
(quoting from the first paragraph of your letter), may not exceed 
1/360 of the annual salary rate prescribed by the classification act for 
similar full-time positions, regardless of the number of hours of serv- 
ice rendered by such intermittent employees on any one day in addition 
to the number of hours administratively required of full-time em- 
ployees. Of course, such employees may be paid the same amount of 
basic compensation for work on Sundays, holidays and on the 31st 
day of a month. 

It is only by reason of the provisions of the War Overtime Pay Act 
of 1943, 57 Stat. 75, Public Law 49, that either full-time or intermittent 
employees whose salary rates are fixed on an annual basis pursuant 
to the classification act now are entitled to compensation in addition to 
their basic compensation representing 1/360 of the annual salary rate 
for each day of the year. The provisions of the law applicable to 
intermittent employees are as follows: 


Sec. 3. (a) Except as provided in subsection (c), officers and employees to 
whom this Act applies and whose hours of duty are intermittent or irregular 
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* * * shall be paid, in lieu of the overtime compensation authorized under 
section 2 of this Act, additional compensation at the rate of (1) $300 per annum 
if their earned basic compensation is at a rate of less than $2,000 per annum, 
or (2) 15 per centum of so much of their earned basic compensation as is not 
in excess of a rate of $2,900 per annum if their earned basic compensation is 
at a rate of $2,000 per annum or more. 


+ * * . a * + 
(d) In no case shall any officer or employee be paid additional compensation 


under this section for any pay period amounting to more than 25 per centum 
of his earned basic compensation for such pay period. 


The maximum rate of additional compensation for intermittent em- 
ployees authorized to be paid “in lieu of the overtime compensation 
authorized under section 2 of this Act” is specifically prescribed in the 
formulas (1) and (2) in section 3 (a), 57 Stat. 76, and the said addi- 
tional compensation is further limited by section 3 (d), 57 Stat. 77. 
That is to say, while regular full-tsme employees may be paid addi- 
tional overtime compensation for work in excess of 48 hours per week 
by reason of the formula prescribed in section 2 of the statute, no cor- 
responding provision has been made for paying intermittent employees 
of the class here under consideration any more than the amounts spe- 
cifically authorized by the statute. The second question in the penul- 
timate paragraph of your letter is answered accordingly. 


(B-34335) 


LEAVES OF ABSENCE—COMPENSATION ADJUSTMENTS FOR OVER- 
DRAWN LEAVE UPON SEPARATION FROM SERVICE—WITHHOLDING 
TAX 


The amount of the indebtedness of a former employee for overdrawn leave, on 
and after July 1, 1943, upon separation from service may be recredited to 
the applicable salary appropriation by set off against his retirement fund 
credit—otherwise available for set off—only to the extent of the net amount 
of his salary (including 5 percent credited for retirement), after deduction 
of the amount withheld under the Current Tax Payment Act of 1943, during 
the period of the overdrawn leave; but in order that the amount paid from 
the salary appropriation for the overdrawn leave may be fully restored by 
recrediting, also, the amount withheld for the tax, the matter should be 
referred to the-Claims Division of this office for appropriate action. 22 
Comp. Gen. 1046, amplified. 


Acting Comptroller General Yates to the President, United States Civil Service 
Commission, July 10, 1943: 


I have your letter of June 30, 1943, as follows: 


Reference is made to your decision of May 18, 1948 (B-34335) regarding 
recovery for overdrawn leave. It was held therein that any such recovery 
made from the retirement account otherwise due a former employee should 
exclude the Victory Tax, which item would be for appropriate action by the 
Claims Division of your office. 

Similar question will arise with respect to that portion of sums withheld 
after July 1, 1943 applicable to income tax, and your instructions on this point 
are respectfully requested. 


- 
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More specifically, the referred-to decision of May 18, 1943, 22 Comp. 
Gen. 1046, held as follows (quoting from the syllabus) : 


The amount of the indebtedness of a former employee for overdrawn leave 
upon separation from service may be recredited to the applicable salary appropria- 
tion by set off against his retirement fund credit—otherwise available for set off— 
only to the extent of the net amount of his salary (including 5 percent credited 
for retirement), after deduction of the amount withheld for Victory Tax, 
during the period of the overdrawn leave; but in order that the amount paid 
from the salary appropriation for the overdrawn leave may. be fully restored by 
recrediting, also, the amount withheld for Victory Tax, the matter should be 
referred to the Claims Division of this office for appropriate action. 


I perceive no reason why the same procedure should not be followed 
with regard to adjustments for deductions from compensation (repre- 
senting the withholding tax) during periods of overdrawn annual 
leave on and after July 1, 1943. 


(B-35339) 


COMPENSATION — ADDITIONAL — CONSULTANTS EMPLOYED UNDER 
CONTRACT, BY APPOINTMENT TO “EXCEPTED” POSITIONS, ETC., ON 
“WHEN ACTUALLY EMPLOYED” BASIS 


Consultants employed on a per diem “when actually employed” basis, whether 
employed under a contract, by appointment to “excepted” positions, or by 
regular appointment to classified positions, are “civilian officers and em- 
ployees * * * in or under the United States Government,” within the 
meaning of section 1 of the War Overtime Pay Act of 1943, entitled to the 
applicable benefits of the said act. 

Consultants employed on a per diem “when actually employed” basis, including 
those employed under contract or appointed to “excepted” positions as well 
as those serving under regular appointments to classified consultant posi- 
tions, who are not regularly required to work a specified minimum number 
of hours per day or week are to be regarded as “intermittent or irregular 
employees” within the meaning of section 3 (a) of the War Overtime Pay 
Act of 1943 and regulations issued thereunder, and, as such, are entitled to 
additional compensation at the rate of $300 per annum or 15 percent of 
their earned basic compensation, as the case may be, as authorized by said 
section 3 (a). 


Acting Comptroller General Yates to the Chairman, Board of Economic Warfare, 
July 12, 1943: 


By letter of June 24, 1943, the United States Civil Service Commis- 


sion referred here for consideration your letter of June 5, 1943, refer- 
ence LE-1-NO, to the Commission, as follows: 


A question has arisen under the new Overtime Law and the regulations of the 
Commission. 

This Board employs consultants to perform specialized personal services in 
any one of three ways: (1) by regular appointment to a “classified” consultant 
position, at the applicable rate per day, “when actually employed,” (2) by appoint- 
ment to an “excepted” position, also at a fixed rate per day “when actually em- 
ployed,” and (3) under a contract covering their personal services, at an agreed 
rate per day. As you may know, the latter two methods are specifically author- 
ized under our appropriation item, contained in Public No. 678, 77th Congress, 
for the “temporary employment of persons * * * by contract or otherwise 
without regard to the civil service and classification laws, * 

Such consultants are usually employed as needed an ae nut ee to work 
a specified minimum number of hoyrs-peéer day or week,. @lthcuph’ they are; of 
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course, paid only on the basis of hours actually worked. They would, therefore, 
seem to fall within the category of “intermittent and irregular” employees, as 
defined in the Commission’s regulations, and to be entitled, accordingly, to “addi- 
tional compensation” as provided in Section 3 (a) of the Act. Neither the law 
nor the regulations seems to make any distinction between civil-service and 
“excepted” appointments, “classified” and “unclassified” positions, or “contract” 
employees, and there would seem to be no basis under the Act for distinguishing 
any one of the above-indicated three types of consultant arrangements. 

However, since the regulations are not explicit in this regard, we would appre- 
ciate a ruling by the Commission. If it is felt necessary to have a decision of 
the Comptroller General, we believe it should be requested by the Commission in 
order to cover all the agencies which have the same problem. 


Sections 1 and 8 (a) of the War Overtime Pay Act of 1943, 57 Stat. 
75, 76, Public Law 49, provide, in pertinent part, as follows: 
That this Act shall apply to all civilian officers and employees * * * inor 
= 


under the United States Government * 
7 * + 7 * * 7 


Sec. 8. (a) Except as provided in subsection (c), officers and employees to 
whom this Act applies and whose hours of duty are intermittent or irregular 
* * * ghall be paid, in lieu of the overtime compensation authorized under 
section 2 of this Act, additional compensation at the rate of (1) $300 per annum 
if their earned basic compensation is at a rate of less than $2,000 per annum, or 
(2) 15 per centum of so much of their earned basic compensation as is not in 
excess of a rate of $2,900 per annum if their earned basic compensation is at a 
rate of $2,000 per annum or more. 


Section 5, part II, of the Civil Service Regulations (Departmental 
Circular No. 424, dated May 8, 1943), contains the following: 
Section 5. Intermittent or irregular employees. 


Intermittent or irregular employees are employees who are not regularly re- 
quired to work a specified minimum number of hours. * * 


In decision of March 24, 1921, 27 Comp. Dec. 823, 824, wherein was 
considered the right of contract employees to the $240 increase in com- 
pensation provided by statute for Federal employees for the fiscal 
years 1920 and 1921, it was stated: 

Whether an employee can be paid the increase of compensation does not 
depend on the terms of his contract of employment but depends on whether 
he comes within the terms of the act granting increase of compensation. If he 
is otherwise entitled to the increase of compensation, he will not be deprived 
of it because it is not provided for in his contract; and if he is not entitled 


under the law to the increase of compensation, a clause in the contract pur- 
porting to grant it would not be effective. 


Section 1 of the War Overtime Pay Act of 1943 contains a number 
of exceptions none of which exclude from the benefits of the law con- 
sultants employed on any of the bases listed in your letter. Such con- 
sultants are “civilian officers and employees * * * in or under the 
United States Government” within the meaning of section 1 of the 
statute; and as they are not otherwise excepted, it follows that they 
are entitled to the benefits of the law. As they are “not regularly 
required to work a specified minimum number of hours” (quoting from 
the regulations) they properly are to be regarded as “intermittent or 
irregular employees” within the meaning of section 3 (a) of the stat- 
ute, supra, and, as such, their additional compensation should be paid 
in accordance with the formula stated in that section of the statute. 
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(B-35403) 


COMPENSATION—ADDITIONAL—FEE BASIS AND INTERMITTENT OR 
IRREGULAR EMPLOYEES—METHOD OF COMPUTATION 


The 15 percent additional compensation on so much of earned basic compensation 
as is not in excess of a rate of $2,900 per annum to which fee basis employees 
are entitled under section 3 (c) of the War Overtime Pay Act of 1943 may 
be adjusted, with respect to the $2,900 per annum limitation, on the basis of 
the fiscal year. 

The additional compensation of 15 percent of earned basic compensation not in 
excess of $2,900 per annum authorized by section 3 (c) of the War Overtime 
Pay Act of 1943 for employees paid on a fee basis should be computed on the 
fees actually earned during each period over which fees are usually periodi- 
cally paid, not to exceed 15 percent of the pro rata amount of $2,900 per 

, annum for that period, and any adjustment which may be required in order to 
pay additional compensation on the total fees actually earned—not exceeding 
$2,900—during a fiscal year may be effected at the end of that fiscal year. 

In determining the daily additional compensation at the rate of $300 per annum 
to which intermittent or irregular employees who are paid on a daily or 
hourly basis, rather than on a per annum basis, and whose earned basic 
compensation is at a rate of less than $2,000 per annum are entitled under 
section 3 (a) of the War Overtime Pay Act of 1943, the $300 per annum rate 
should be divided by the number of days per annum which is equivalent to 
the number of days in the weekly tour of duty; thus, the divisor is 313, 287, 
or 261 if the weekly tour of duty be 6, 514, or 5 days, respectively. 


Acting Comptroller General Yates to the Secretary of Agriculture, July 12, 1943: 
I have your letter of June 25, 1943, as follows: 


A number of problems have arisen in computing overtime compensation and 
additional compensation in lieu thereof under the War Overtime Pay Act of 1943, 
Public Law 49, 78th Congress, hereinafter referred to as the Act. 

Section 3 (c) of the Act provides that officers or employees to whom the Act 
applies and whose hours of duty are less than full time or whose compensation is 
based upon other than a time period basis, shall be paid, in lieu of overtime com- 
pensation, at a rate of 15 per centum of so much of their earned basic compensa- 
tion as is not in excess of a rate of $2,900 per annum. Part II, Section 4 of Civil 
Service Departmental Circular No. 424, which circular constitutes the regulations 
under the Act, provides that piece workers and fee basis employees include all 
employees whose compensation is based upon other than a time period basis. 
The question arises as to how the per annum equivalent should be computed for 
employees compensated on a fee basis for purposes of determining whether the 
basic compensation is in excess of $2,900 per annum. We have examined the 
decision in 22 Comp. Gen. 720, which relates to the computation of additional 
compensation in lieu of overtime under Public Law 821, 77th Congress, for United 
States Commissioners whose fees are fixed by the provisions of 28 U. 8S. C. 597. 
Inasmuch as Public Law 821 authorized a 10 percent increase of so much of the 
earned basic compensation of employees on a fee basis as was not in excess of 
$2,900 per annum, with the proviso that in no case should the aggregate com- 
pensation exceed the rate of $5,000 per annum, the question arose as to what 
period should be used in computing these maximum limitations. It was held, in 
the case cited, that an increase in the total amount of fees allowed would be 
increased by 10 percent, subject to a maximum increase of $24.16 (2 of 10 per- 
cent of $2,900 per annum) for each month, provided that only so much of the 
increases of $24.16 for each month would be allowed as would not increase the. 
aggregate compensation (fees plus 10 percent increase) for each month to more 
than $416.66 (442 of $5,000 per annum). It would appear that the same general 
principle would apply in determining the basic compensation of employees paid 
on a fee basis for purposes of the War Overtime Pay Act of 19438. It would 
appear, however, that the Department may choose any period administratively 
determined to be practicable for any class of fee-basis employees in computing the 
earned basic compensation for such period. If a month is used as the period for 
computation, the maximum additional compensation would be Ye of 15% of 
$2,900 or $36.25. Your advice is requested on this point. 

A second question arises in computing the daily rate of additional compensa- 
tion for intermittent and irregular employees. Part IV, Section 2, of the Regu- 
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lations provides that intermittent and irregular employees shall be paid, in lieu 
of overtime, additional compensation at the rate of (a) $300 per annum, if their 
earned basic compensation is at the rate of less than $2,000 per annum, or (b) 15 
percent of so much of their earned basic compensation as is not in excess of a 
rate of $2,900 if their earned basic compensation is at a rate of $2,000 per annum 
or more, subject to the limitation that the additional compensation shall not exceed 
25 percent of the earned basic compensation of the employee for such period. 
Part IV, Section 4, provides: 

“In the case of an employee who receives in lieu of overtime compensation addi- 
tional compensation under Section 2 of Part IV at a rate of $300 per annum, the 
deduction from such additional compensation shall be 1/360 of $300 for each day 
of leave without pay.” 

This regulation apparently applies to employees paid on a per annum basis, 
although it is not expressly so limited. If the compensation of an intermittent or 
irregular employee is computed on a per annum basis, it is clear, under the above 
regulation, that the employee should receive 1/360 of the rate of $300 per annum as 
the daily rate of additional compensation, assuming that the salary rate is $1,200 
or more but less than $2,000. Similarly, if the per annum rate is less than $1,200, 
the additional daily compensation rate would be 1/360 of 25 percent of the per 
annum rate. It would appear that intermittent or irregular employees, paid on 
a daily or hourly basis, should receive additional compensation in lieu of over- 
time on the basis of the actual tour of duty of employees similarly situated. 
Applying this principle, if an intermittent or irregular employee paid on a daily 
or hourly basis is working with employees whose weekly tour of duty is six days, 
the additional compensation should be 1/313 of the additional annual rate for the 
six-day week tour of duty. 

It is noted that, in the decision of May 19, 1943, B-34456, addressed to the 
Librarian of Congress, it was held that full time per diem employees entitled to 
a minimum of $300 per annum in lieu of overtime compensation of a less amount, 
pursuant to Section 3 (b) of the Act, are entitled to be paid 1/318 of $300 for each 
day that they are in a pay status. It is apparent that this refers to full time 
employees who regularly work a six-day, 48-hour week, since the decision, B- 
31623, of March 5, 1943, which relates to such employees, was cited in the sub- 
mission of the Librarian of Congress. It would appear that employees who 
regularly work 5% and 5-day workweeks should receive 1/287 and 1/261, respec- 
tively, of $300 as additional daily compensation in lieu of overtime. (See, in this 
connection, 22 Comp. Gen. 589, 595.) 

Please advise whether our interpretation of the provisions of the act and regu- 
lations referred to herein is correct. An early reply to this submission will be 
appreciated. 


In the decision of January 30, 1943, 22 Comp. Gen. 720, to which 
you refer, it was held (quoting from the syllabus) : 

In the settlement by this office of the quarterly accounts of United States com- 
missioners, involving any fee earned during the period December 1, 1942, through 
April 30, 1943, the effective period of the overtime and additional compensation act 
of December 22, 1942, the total amount of the fees allowed will be increased by 
10 percent—the percentage increase authorized by said act—subject to the maxi- 
mum monthly increase of $24.16 authorized by the act, provided that only so 
much of the monthly increase will be allowed as will not increase the monthly 
“aggregate compensation” beyond $416.66 (1/12 of the $5,000 per annum limita- 
tion of the act) any necessary adjustment to be made as of April 30, 1943, so 
that the proper amount of increase may be received for thé five months involved. 

That portion of the rule above quoted relating to the ceiling rate of 
$5,000 per annum is, of course, for disregarding in considering under 
the War Overtime Pay Act of 1943, 57 Stat. 76, the first question pre- 
sented in the second paragraph of your letter. Only that portion of 
the rule relating to the ceiling rate of $2,900 per annum is required 
to be considered here. 

The statute’ [section 3 (c), 57 Stat. 77] authorizes an increase of 
15 percent of $2,900 of fees actually earned during the year and the 


“year”, for the purpose of this case, may be regarded as the fiscal year. 








cel 
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For each pay period—that is, the period over which fees are usually 
periodically paid—the additional compensation paid should be 15 per- 
cent of the fees actually earned during that period but no more than 
15 percent of the pro rata amount based on the rate of $2,900 per 
annum. For example, if fees usually are paid semimonthly the maxi- 
mum additional compensation for the pay period would be limited to 
15 percent of %, of $2,900, or $18.12. However, as the right of an 
employee to the total additional compensation based on $2,900 for the 
fiscal year may not be defeated while the law is in operation, an adjust- 
ment, when required to preserve such right, may be effected at the end 
of each fiscal year (in this instance, June 30, 1948, to cover the months 
of May and June, 1943), so as to pay the employee 15 percent addi- 
tional compensation on the amount of fees, not to exceed $2,900, actually 
earned during the fiscal year. 

Referring to your second question, the formulas stated in your letter 
for computing the additional compensation of intermittent or irregu- 
lar employees are correct. 


(B-31978) 


SAVED PAY AND ALLOWANCES OF TEMPORARILY PROMOTED NAVY, 
MARINE CORPS AND COAST GUARD PERSONNEL 


The provisions of section 7 (a) of the act of July 24, 1941, as now amended, 
respecting the saved pay and allowances of Navy, Marine Corps and Coast 
Guard personnel temporarily promoted under authority of the act, save to 
such a temporarily promoted person only the pay and allowances to which 
he was entitled at the time of his temporary promotion, and do not—as 
was the case under the act as originally enacted—save a right to further or 
increased pay and allowances which qtherwise might have accrued under 
his permanent status subsequent to the date of the temporary promotion. 
21 Comp. Gen. 1012 and ibid. 1015, modified. 

While, under the provisions of section 7 (a) of the act of July 24, 1941, as amended, 
the previous pay and allowances of Navy, Marine Corps and Coast Guard 
personnel temporarily appointed to a higher grade or rank under the said 
act are saved from reduction due to the temporary appointment, they are 
not saved from reduction due to other changes in conditions affecting such 
pay and allowances, that is, the statute does not operate to save or continue 
items of pay and allowances (such as increased pay for flying duty, sea duty, 
foreign duty, etc., and rental and subsistence allowances) to which the person 
would not have been entitled, either in his permanent or in his temporary 
status, under the conditions of his actual subsequent service. 21 Comp. 
Gen. 1012 and ibid. 1015, modified. 

Under the provisions of section 7 (a) of the act of July 24, 1941, as amended, 
respecting the saved pay and allowances received by Navy, Marine Corps and 
Coast Guard personnel at the time of temporary promotion, a temporary 
warrant officer of the Coast Guard who was promoted from a permanent 
enlisted status and, at the time of appointment, received the pay and allow- 
ances of his temporary grade because they were equal to or greater than 
those of his permanent grade may not now be paid the pay and allowances 
of his permanent grade which, because of changed conditions of service, are 
greater than those of his temporary grade. 


Assistant Comptroller General Yates to the Secretary of the Navy, July 14, 1943: 


There has been considered your letter of January 22, 1943 (JAG: 
K: WJG: gb SO 1 20 366), requesting decision on a question raised by 
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the Commandant, U. S. Coast Guard, in his letter of January 11, 1948, 
as to the pay and allowances which may be saved a temporary warrant 
officer of the Coast Guard appointed under the provisions of the act of 
July 24, 1941, 55 Stat. 604, as amended. The circumstances of the case 
are stated in the Commandant’s letter as follows: 

The officer in question, immediately prior to his temporary promotion to a war- 
rant grade, was a chief petty officer with over 18 years’ prior military service. 
At the present time this officer is assigned duty on shore in Havana, Cuba, as 
disbursing officer for a group of small boats and is receiving monthly pay and 
allowances, namely, pay at the rate of $195, foreign service pay $30 and rental and 
subsistence allowance $102, or a total of $327 per month. 

No Government quarters or messing facilities are available either for an officer 
or enlisted man on shore duty at the place where this officer is serving, and if this 
officer is entitled to be paid in his permanent status as an enlisted man his 
monthly pay and allowances would be namely, pay at the rate of $179.40, foreign 
service pay $27.60, quarters allowance for self $37.50 and subsistence allowance 
$67.50 and quarters allowance for dependents prevented from’ residing with him 
$37.50, or a total of $349.50 per month. 

The Commandant’s letter invites attention to the act of November 
30, 1942, 56 Stat. 1023, which amended section 7 (a) of the said act of 
July 24, 1941, and asks whether such amendment modifies a decision of 
this office dated May 15, 1942, 21 Comp. Gen. 1015. 

The decision of May 15, 1942, referred to, held, in effect, that under 
the savings clause contained in section 7 (a) of the act of July 24, 1941, 
55 Stat. 604, a person who was temporarily appointed to a higher rank 
or grade under the provisions of such act would be entitled to the pay 
and allowances of his permanent rank or grade as long as they were 
greater than the pay and allowances of his temporary rank and grade 
but that when the latter were equal to or exceeded the former he would 
be required to be paid under his temporary appointment. In other 
words, his pay and allowances, from time to time, would alternate be- 
tween those of his permanent assignment and those of his temporary 
assignment, depending on which were the higher. See, also, decision 
of the same date, 21 Comp. Gen. 1012. 

Insofar as the question of saved pay and allowances are concerned, 
the said decisions were based on the second proviso of section 7 (a), of 
the act of July 24, 1941, swpra, as originally enacted. Section 7 (a), 
before being amended, read as follows: 

The permanent, probationary, or acting appointments of those persons tempo- 
rarily appointed in accordance with the provisions of this Act shall not be vacated 
by reason of such temporary appointments, such persons shall not be prejudiced 
thereby in regard to promotion, advancement, or appointment in accordance with 
laws relating to the Regular Navy or Marine Corps, and their rights, benefits, 
privileges, and gratuities shall not be lost or abridged in any respect whatever by 
their acceptance of commissions or warrants hereunder: Provided, That except 
as otherwise provided herein no person who shall accept a commission or warrant 
under sections 2 and 3 of this Act shall, while serving thereunder, be entitled to 
pay or allowances except as provided by law for the position temporarily occu- 
pied: Provided further, That no person temporarily appointed under the authority 


of this Act shall suffer any reduction in pay and allowances to which he would 
have been entitled had he not been so temporarily appointed. [Italics supplied.] 
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However, the act of November 30, 1942, 56 Stat. 1023, amended the 
second proviso of the above-quoted section 7 (a) to read: 

That no person temporarily appointed under the authority of this Act shall 
suffer any reduction in pay and allowances to which he was entitled at the time of 
such temporary appointment * * *, [Italics supplied.] 

That the amending act of November 30, 1942, materially changed 
the savings clause is readily apparent. While that provision as orig- 
inally enacted saved from reduction the pay and allowances to which 
the man “would have been entitled” had he not been so temporarily ap- 
pointed, the amended proviso saves from reduction by reason of the 
temporary appointment only the pay and allowances to which he 
was entitled at the time of his temporary appointment, that is, it 
does not save a right to further or increased pay and allowances 
which otherwise might have accrued to him under his permanent 
status subsequent to the date he was so temporarily appointed. There 
remained unchanged the primary requirement of the first or basic 
proviso that persons temporarily appointed under the act to higher 
positions should not be entitled, while serving in such positions, to 
pay or allowances except as provided by law for such positions. This 
was qualified by the second proviso, as amended, so that such a person 
should not suffer, by reason of his appointment to a higher temporary 
rank or grade, any reduction in the pay and allowances to which he 
was entitled at the time he was so appointed. That is, while the 
pay and allowances to which he was then entitled were not to be re- 
duced by the temporary appointment to a higher grade, the amended 
saving clause does not authorize a subsequent increase in the amount 
of pay and allowances so that such a person would receive more than 
he was entitled to at the time of the temporary appointment and, also, 
more than the pay and allowances to which he would be entitled in his 
temporary position. Moreover, while the previous pay and allowances 
of a person temporarily appointed to a higher grade are saved from 
reduction due to the temporary appointment, they are not saved from 
reduction due to other changes in the conditions affecting such pay 
and allowances. A person entitled to increased rental and subsist- 
ence allowance on account of dependents when temporarily appointed 
to a higher grade, although entitled to continue to receive such in- 
creased allowances after such appointment as a part of his “saved” 
pay and allowances, clearly would not be entitled to continue to re- 
ceive such additional allowances as part of his saved pay and allow- 
ances if his dependents died or after they otherwise ceased being 
dependents. The reduction in such a case would not be due to the 
temporary appointment but to the death or loss of the dependents. 
Likewise, so far as rental or quarters allowance for dependents is 
concerned, it would not be “saved” for periods when the dependents 
598796—44—vol. 23-4 
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occupied public quarters, nor would rental or quarters allowance for 
the man himself be “saved” for periods when he was furnished quar- 
ters, the quarters being in lieu of the allowance, or vice versa, and the 
elimination of the allowance not being due to the temporary appoint- 
ment, but to the occupancy of quarters. Likewise, flying pay would 
not be saved for periods after the temporary appointment when the 
person was not on flying duty, the reduction not being due to the 
temporary appointment but to being relieved from flying duty. Nor 
would foreign service or sea pay be saved after return to the United 
States because such reduction would not be caused by the temporary 
appointment but to being transferred to a location where such addi- 
tional pay was not payable. The same would appear to be true of 
any pay or allowances not primarily dependent on the grade or rank 
or prior service but to the circumstances and conditions under which 
service actually is performed. Such application of the statutory pro- 
vision operates to save a person temporarily appointed to a higher 
grade from any reduction in the items of pay and allowances to which 
he actually was entitled at the time of the temporary appointment 
to the extent he would have received such pay and allowances in his 
permanent grade under the conditions of his actual subsequent serv- 
ice. In view of the first or basic proviso in said section 7 (a) that 
no person temporarily appointed under the act shall, while so serving, 
be entitled to pay and allowances except as provided by law for the 
position temporarily occupied, it is not believed that the qualification, 
or saving clause, in the second proviso, as amended, was intended to 
operate to save or continue items of pay and allowances to which 
the person would not have been entitled either in his permanent or in 
his temporary status under the conditions of his actual service. To 
the extent indicated herein, the amendment of the said saving clause 
in section 7 (a) by the act of November 30, 1942, had the effect of 
modifying the rules applied in the cited prior decisions. 

The case presented by you concerns a temporary warrant officer who 
is receiving the pay and allowances of his temporary grade—presum- 
ably because they are equal to or greater than the pay and allowances 
to which he was entitled at the time of his temporary appointment. 
Under such circumstances, he is not entitled to increased pay and 
allowances by reason of the fact that he is now serving under condi- 
tions where the pay and allowances of his permanent grade would be 
greater than those to which he was entitled at the time of his tem- 
porary appointment, which is the maximum saved from reduction by 
the saving clause in section 7 (a) as amended. 
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(B-35485) 


CONTRACTS—SCOPE OF “UNFORESEEABLE CAUSES” PROVISION 
EXCUSING PERFORMANCE 


Under the provisions of the standard form of Government supply contract excusing 
the contractor from liability for damages resulting from failure or refusal to 
deliver when the failure or refusal is found to be due to “unforeseeable causes 

* * including, but not restricted to, acts of God or of the public enemy, 
sibs of the Government, fires, floods,” etc., the acts or events enumerated 
may not be regarded as excusable unless it first be established that they were 
so abnormal, extraordinary, or unusual that they could not have been reason- 
ably foreseen and provided against in the contract. 

Where, at the time of execution of a contract for the furnishing of gasoline as 
ordered by “any federal activity,” there were in existence Government regu- 
lations requiring preferential deliveries of gasoline to the Army, Navy, etc., 
the later inability of the contractor—occasioned by the conditions eventuating 
from the regulations—to obtain sufficient supplies of gasoline to effect delivery 
in accordance with purchase orders issued by a “nonpreferred” activity may 
not be regarded as resulting from “unforeseeable causes * * * including 

* * acts of the Government” within the meaning of the contract pro- 
ial excusing the contractor, upon default, from liability for excess costs 
incurred by the Government in purchasing the supplies elsewhere. 


Acting Comptroller General Yates to the Postmaster General, July 14, 1943: 


I have your letter of June 30, 1943, requesting a decision as to 
whether the Butler Oil Co., 58th Street and Schuylkill River, Phila- 
delphia, Pennsylvania, should be charged with excess cost in the 
amount of $165.49, incurred by the United States as a result of the said 


company’s default under its contract No. Tps—58022, dated March 8, 
1943, with the Procurement Division, Treasury Department. 

By the terms of the contract the company agreed to furnish gasoline 
as ordered by “any federal activity” during the period from April 1 
to June 30, 1943, at a price not exceeding $0.0908 per gallon. However, 
it appears from your letter and enclosures therewith that deliveries 
totaling 14,776 gallons of gasoline were not accomplished on April 12, 
14, 16, 19, 23 and 24, 1943, in accordance with orders duly placed under 
the contract by the postmaster at Philadelphia, and that, by reason 
thereof, the postmaster was compelled to procure the necessary gasoline 
in the open market at a price of $0.0112 per gallon in excess of the 
maximum price stipulated in the contract. 

Paragraph 4 of the conditions forming a part of the contract pro- 
vides that, in the event the contractor refuses or fails to make timely 
delivery of the supplies covered thereby, the Government may pur- 
chase the same from another source and charge the contractor with the 
resulting excess cost, unless the refusal or failure to deliver should be 
found to be due to: 


* * * unforeseeable causes beyond the control and without the fault or 
negligence of the contractor, including, but not restricted to, acts of God or of 
the public enemy, acts of the Government, fires, floods, epidemics, quarantine 
restrictions, strikes, freight embargoes, unusually severe weather * * *. 
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In a letter dated April 20, 1943, the contractor, through its attorney, 
notified the Procurement Division, Treasury Department, in pertinent 
part, as follows: 

* * * notice is hereby given on behalf of the Contractor of delay due to 
unforeseeable causes beyond the control and without the fault or negligence of the 
contractor in delivery of gasoline in the amounts and within the time-limits 
required by the aforesaid contract. These delays have been caused by the in- 
ability of the contractor to obtain gasoline from his supplier, Richfield Oil Corpo- 
ration of New York, because of Petroleum Coordinator’s Directive Number 59, 
and/or Petroleum Administrator’s Qrder Number 1, and from failure to obtain 
gasoline after Application to Supplies and Distribution Committee, District Num- 
ber One, and inability to obtain gasoline in the open market. 

With respect to the default, the contractor, in an affidavit sworn 


and subscribed to May 28, 1943, states: 


That, on April 14, April 19, and April 23, 1943, Butler Oil Company received 
no gasoline from its supplier, Richfield Oil Corporation of New York, as alloca- 
tions made by the Supplies and Distribution Committee were not sufficient to 
allow the delivery of any gasoline ; 

That on the dates of April 12 and April 16, 1943, Butler Oil Company received 
small quantities of gasoline by allotment from the Supplies and Distribution 
Committee, but that such gasoline was required for deliveries to preferred agen- 
cies, namely, the Army, Navy, Marine Corps, and Coast Guard, pursuant to 
Paragraph (h) of Petroleum Administrator Order No. 1 as amended ; 

That on the afternoon of April 24, 1943, pursuant to Petroleum Administrative 
for War Directive dated April 15, 1943, sufficient gasoline was received to take 
eare of the requirements under the above contract, but that it was received too 
late for delivery on that date and that deliveries thereafter were made as 
required by the contract; 

It is well settled, of course, that valid contracts are to be enforced 
and performed as written and that the mere incurrence of additional 
or unexpected expense does not necessarily operate to excuse per- 
formance. See 22 Comp. Gen. 937, and the riumerous authorities there 
cited. Here, while the contractor alleges asthe basic reason for the 
default that, on the days in question its supplier delivered no gasoline 
at all, or such insufficient quantities of the same that it was impossible 
to fulfill the contract requirements, it is significant to note that, ap- 
parently, the postmaster procured the undelivered portions of the 
gasoline from another local dealer. In view thereof, and since an 
examination of the contract fails to disclose that it expressly restricted 
or limited the contractor to the product of any particular supplier, it 
seems clearly evident that the failure to deliver on the part of the 
contractor’s principal supplier served only to increase the cost of per- 
formance rather than to render performance impossible. 

But, however that may be, the question as to whether this office 
legally would be authorized to grant relief to the contractor in the 
matter is to be resolved by determining whether, as alleged by the 
contractor’s attorney in the letter of April 20, quoted in part above, 
the default was directly attributable to an unforeseeable and, there- 
fore, an excusable cause within the meaning of paragraph 4 of the 
contract conditions, supra. 

In the case of United States v. Brooks-Callaway Co., 318 U. S. 120, 
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decided February 1, 1948, wherein there was involved the construction 
of an almost identical provision contained in a Standard Form of 
Government Construction Contract, the United States Supreme Court 
said : 

To avoid a narrow construction of the term, “unforeseeable causes,” limiting 
it perhaps to acts of God, the proviso sets forth some illustrations of unforeseeable 
interferences. These it describes as “including, but not restricted to, acts of God, 
or of the public enemy, acts of the Government, fires, floods, epidemics, quaran- 
tine restrictions, strikes, freight embargoes, and unusually severe weather, or 
delays of subcontractors due to such causes.”” The purpose of the proviso to pro- 
tect the contractor against the unexpected, and its grammatical sense both mili- 
tate against holding that the listed events are always to be regarded as unforesee- 
able, no matter what the attendant circumstances are. Rather, the adjective 
“unforeseeable” must modify each event eet out in the “including” phrase. Other- 
wise absurd results are produced * * *, 

Hence, there now can be no doubt that, in order for an act of the Gov- 
ernment to be classed as an excusable cause for failure to perform prop- 
erly under a contract such as here involved, it first must be established 
that the act was so abnormal, extraordinary, or unusual, that it reason- 
ably could not have been foreseen and provided against in the contract. 

Petroleum Directive 59, providing generally for the efficient and 
equitable distribution of petroleum supplies in the eastern area of the 
United States, was issued by the Petroleum Coordinator for War, un- 
der the date of September 25, 1942. 7 F.R.7759. Petroleum Adminis- 
trative Order 1, originally issued by the Deputy Petroleum Adminis- 
trator for War on December 21, 1942, was amended February 1, 1943, 
to provide for preferential deliveries of motor fuel or fuel oil to the 
“Army and the Navy of the United States, the Coast Guard, the War 
Shipping Administration, the United States Maritime Commission, 
and the Office of Lend-Lease Administration.” 8 F. R. 1470. Since it 
is thus readily apparent that any conditions brought about by the issu- 
ance of the said directive and order which may have affected the con- 
tractor’s ability to perform the contract in accordance with its require- 
‘ments, either were in existence or should have been anticipated at the 
time the contract was executed, it necessarily follows that such condi- 
tions properly may not be regarded as constituting “unforeseeable 
causes” within the meaning of that term as used in the contract. 

Accordingly, on the basis of the present record, it must be concluded 
that there exists no proper or legal basis for relieving the contractor 
from its liability for the excess cost reported to have been incurred 
by the United States by reason of the default. 


(B-35084) 


FEDERAL TRANSPORTATION-OF-PROPERTY TAX—CONTRACT PRICE 
ADJUSTMENT 


Where a contract for steel at specified delivered prices, not exceeding current 
maximum prices established by the Office of Price Administration, provides 
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for an adjustment of the contract prices on shipments made on and after the 
effective date of any maximum price changes, and the applicable price regu- 
lations authorize maximum delivered prices to be increased by the amount 
of the property transportation tax imposed by section 620 of the Revenue Act 
of 1942, the contractor is entitled to reimbursement of such amounts repre- 
senting the said tax as it was required to pay on transportation charges inci- 
dent to delivery of steel shipped-.after the effective date of the tax. 22 Comp. 
Gen. 18 and ibid. 915, distinguished. 


Acting Comptroller General Yates to the Chairman, National Advisory Com- 
mittee for Aeronautics, July 15, 1943: 

I have your letter of June 10, 1943, with enclosures, requesting 
decision as to whether payment is authorized to the Republic Steel 
Corporation of the amount of $25.97 represented as being the Federal 
excise tax imposed by the terms of section 620 of the Revenue Act of 
1942, 56 Stat. 979, on the transportation charges on certain steel sup- 
plied by it to the United States under the terms of negotiated contract 
No. NAw-1709 dated June 17, 1942, it being understood the steel was 
not shipped until after December 1, 1942—the effective date of such 
tax. 

By the terms of said contract the Republic Steel Corporation agreed 
to furnish and deliver the various quantities of steel described in the 
contract “f. o. b. Moffett Field or Mountain View, California” at the 
prices specified therein—the contract specifically providing that: 

The prices quoted herein are not in excess of the current maximum prices es- 
tablished by the Office of Price Administration. In case such office shall at any 
time prior to the completion of the agreed delivery lawfully establish different 
maximum prices, the prices to be charged and paid hereunder shall be such 
different prices in respect of shipments made on and after the date on which 


such different wae ee effective. 
7 * a * 


Prices quoted so are FOB mill at Alabama City, Ala., with present all rail 
C/L freight of $.0117 per lb. allowed * 

Also, it is noted you state in your letter that “Since the purchase of 
steel in the instant case was direct from a producer, the OPA maxi- 
mum price is established by Price Schedule No. 6” and that “Appendix. 
A, section (a), of that schedule establishes that the ceiling delivered 
price is the aggregate of: (1) the basing point base price * * *, 
(2) applicable extras * * * (none in this case) and (3) trans- 
portation charges in effect at the time of shipment * * * as cus- 
tomarily computed.” See in this connection Part II of Federal Reg- 
ister dated February 21, 1942, 7 F. R. 1201, 1217. 

It appears that the applicable OPA Price Schedule in effect at 
the time of the execution of the subject contract provided that the 
amount charged a shipper for the transportation of a particular ship- 
ment of merchandise of the type here involved would be a factor in 
determining the maximum delivered price of such shipment; that the 
prices specified in said contract for furnishing the merchandise cov- 
ered thereby were quoted and accepted on a delivered price basis; 
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and that the contractor and the contracting officer contemplated that 
if the Office of Price Administration should establish different maxi- 
mum prices prior to the time that all shipments were made under the 
contract the contract prices, so far as shipments made on and after the 
effective date of the different price were concerned, would be changed 
accordingly. Hence, the situation here presented cannot properly be 
regarded as coming within the scope of the decision of July 9, 1942, 
to the Postmaster General, 22 Comp. Gen. 13, where the Government 
contracts involved did not contain a provision authorizing an adjust- 
ment of the contract prices b@ause of changes in the established maxi- 
mum prices, or the decision of March 25, 1948, to the Administrator 
of Veterans’ Affairs, 22 Comp. Gen. 915, where the question was 
whether an existing Government contract properly could be amended 
so as to relieve the contractor of its liability for payment of the 
applicable Federal property transportation tax. 

As stated by you, Supplementary Order No. 31 dated November 26, 
1942, of the Office of Price Administration, 7 F. R. 9894, provides, 
in pertinent part, that: 

Notwithstanding the provisions of any price regulation, the tax on the trans- 
portation of all property (excepting coal) imposed by section 620 of the Revenue 
Act of 1942 shall, for purposes of determining the applicable maximum price of 
any commodity or service, be treated as though it were an increase of 3% in 
the amount charged by every person engaged in the business of transporting 
property for hire. It shall not be treated, under any provision of any price 


regulation or any interpretation thereof, as a tax for which a charge may be 
made in addition to the maximum price. 


Moreover, there is for consideration the statement issued by the 
Office of Price Administration to accompany Supplementary Order 
No. 31 wherein are set forth the reasons for the issuance of such order. 
Said statement provides, so far as here material, as follows: 


Many of the price regulations heretofore issued by the Office of Price Admin- 
istration contain a provision similar to section 7 of the General Maximum 
Price Regulation. Under such provisions, wherever an excise tax is imposed 
after the effective date of the regulation, any seller paying the tax may, if he 
is permitted to do so by the taxing statute, state the tax separately and collect 
it from the buyer in addition to the maximum price. Regulations not containing 
such provisions have been interpreted so as to allow the same result. 

Supplementary Order No. 31 specifically provides that the provisions of sec- 
tion 7 of the General Maximum Price Regulations and similar provisions in or 
interpretations of other price regulations shall not apply to the three per cent 
transportation tax. On the contrary, the Supplementary Order requires that the 
tax be treated as though it were an increase of three per cent in the amount 
charged by every person engaged in the business of transporting property for 
hire. This will mean that where the price regulation establishes the maximum 
price on a delivered price basis which remains constant despite variations in 
transportation costs, the seller will be required to absorb the tax. * * 


And while no specific mention is made therein of the situation where, 
as here, the maximum delivered price varies with a change in the 
amount of the transportation charges the only reasonable conclusion 
to be drawn from the last above quoted language is that Supplemental 
Order No. 31 was intended to authorize an increase in the maximum 
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delivered price in such a case by the amount of the transportation tax 
here involved. 

In view of the foregoing, it appears that Supplemental Order No. 
81 effected an increase in the maximum prices applicable to the steel 
covered by the subject contract; and, since the terms of said contract 
provide that the prices specified therein should be adjusted so as to 
accord with such different maximum prices as might be established 
by the Office-of Price Administration, it must be held that the Re- 
public Steel Corporation is entitled to be reimbursed for such amount 
representing the Federal property transportation tax as it was re- 
quired to pay on the charges for the transportation of the steel here 
involved. 

Accordingly, you are advised that, if it be found that $25.97 is the 
correct amount of the Federal property transportation tax required 
to be paid by the Republic Steel Corporation in the instant case, pay- 
ment of said amount to the corporation is authorized. 


(B-84940) 


COMPENSATION — AUTOMATIC PROMOTIONS — ELIGIBILITY AS AF- 
FECTED BY ADMINISTRATIVE PROMOTIONS TO MEET HIGHER COST 
OF LIVING OUTSIDE CONTINENTAL U. S. 


A two-step within-grade promotion, administratively granted an employee sta- 
tioned in Hawaii, which was intended for and had the effect of a differen- 
tial allowance to meet the higher cost of living at the place assigned and 
which was terminated upon the employee’s subsequent transfer to the con- 
tinental United States is not an “equivalent increase in compensation from 
any cause” within the meaning of the within-grade salary-Advancement 
statute of August 1, 1941, such as would affect the employee's eligibility to 
a within-grade salary advancement under the act. 


Acting Comptroller General Yates to the Secretary of the Treasury, July 16, 1943: 


There has been considered your letter of May 28, 1943, requesting 
decision as to the date upon which an automatic promotion under the 
act of August 1, 1941, may become effective in the case of an internal 
revenue agent who: 

(1) on June 1, 1940, while stationed at Honolulu, Hawaii, was pro- 
moted from CAF-9, $3,200, to CAF-11, $3,800, per annum; 

(2) on February 16, 1941, in recognition of the higher cost of living 
in Hawaii and “in harmony with” the statutory provision for a differ- 
ential of 25 per cent in salary rates for classified positions outside the 
United States (5 U. S. C. 681 (c)), was administratively granted a 
two-step within-grade promotion, to $4,200, to “remain in effect only 
during the existence of the conditions upon which it is based”; and 

(3) on November 1, 1941, was transferred to San Francisco, Cali- 
fornia, at the same grade and designation, but with salary rate restored 
to $3,800. ’ 
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It is stated the promotion was withdrawn, after the transfer from 
Hawaii in 1941, because it had been given solely to meet the higher 
living costs there, and because otherwise there would have resulted 
a promotion at an earlier date and for a greater amount than what 


would have been authorized by the subsequent act of August 1, 1941. 
The pertinent decisions are discussed in your submission and the con- 


clusion is suggested that the promotion of February 16, 1941, was a 
differential which, merely neutralizing the local higher costs of living, 
was not an actual increase in compensation, and which, in fact, “was 
but a fraction of that now given government-wide application for 
service in the territories, insular possessions and Atlantic bases of the 
United States. Vide Civil Service Departmental Circular No. 394, 
Supplement No. 2, of January 16, 1943.” It is finally suggested that, 
in any event, the promotion was not an increase because it was subse- 
quently taken back. 

Section 7 of the Classification Act, as amended August 1, 1941, 
55 Stat. 613, 5 U. S. C. 667, qualifies certain employees for a promo- 
tion to the next higher step within their grade, at the beginning of the 
calendar quarter following the completion of each eighteen or thirty 
months of service—depending upon the grade—provided that “no 
equivalent increase in compensation from any cause was received dur- 
ing such period, except increase made pursuant to subsection (f) of 
this section” (pertaining to recognition of especially meritorious serv- 
ices). The amount of such advancement in the present case would be 
$200, and the question is whether the two-step within-grade promotion 
of $400 on February 16, 1941, under the circumstances stated, was an 
“increase in compensation from any cause,” requiring the qualifying 
period of thirty months to start from that date. 

It is settled that an increase effective to start the qualifying period 
does not become the less so when, at some later date, it is lost and 
the employee’s lower rate is restored. 21 Comp. Gen. 369; id. 478; 
id. 641; 22 id. 1051; B-25121, April 22, 1942. On the other hand, 
the automatic promotion act operates upon the employee’s basic salary 
rate (22 Comp. Gen. 589, 596), which is not regarded as affected by 
temporary adjustments in the amount actually payable, made pur- 
suant to general law or rule, on account of overtime credited (id.) 
or in recognition of brief assignments to special crafts (21 Comp. 
Gen. 778). 

In the case of service outside the continental United States, various 
adjustments upon the basic pay scales have been invoked to equalize 
the excessive cost of living and other special conditions obtaining in 
certain localities. 22 Comp. Gen. 491. When the adjustment takes 
the form of a percentage allowance, up to 25 percent of the classifica- 
tion grade, its payment is not regarded as an equivalent increase 
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under the automatic promotion statute, whether it be granted admin- 
istratively (22 Comp. Gen. 769), or under special statute (21 Comp. 
Gen. 478), or under the 1940 extension of the classification act, 54 
Stat. 1213 (21 Comp. Gen. 947). The differential is paid, so it is 
understood, not to grant an increase, but to counteract an effective 
decrease which the assignment to the particular locality would en- 
tail. In that aspect, it is comparable to the cost of living allowance 
or the pay idjustment for currency exchange losses allowable for 
foreign service, and to the subsistence allowance regularly granted 
to meet extra living expenses upon travel assignments away from 
home. In all such cases, the allowance ceases when the condition it is 
designed to meet no longer exists, and no increase in actual compensa- 
tion is intended. However, when, instead of granting any such 
special benefit, the basic rate itself is changed, by a promotion to a 
higher grade, an “equivalent increase” necessarily results, whatever its 
motivation. 21 Comp. Gen. 369. 

Upon the understanding that the promotion granted in the present 
case was intended for and had the effect of, a differential allowance 
to meet the conditions local to the assignment to Hawaii, it may be 
so regarded for the purposes of automatic promotion, so that the 
30-month period is to be computed, upon the facts stated, from the 


date of the last increase in the basic rate of compensation, namely 
June 1, 1940. 


(B-35527) 


TRANSPORTATION OF HOUSEHOLD EFFECTS OF CIVILIAN EM- 
PLOYEES—“PAPER TRANSFER” OF OFFICIAL STATION WHILE IN 


MILITARY SERVICE; EXTENSIONS OF TIME LIMIT FOR MAKING 
SHIPMENTS 


The act of October 10, 1940, and the Executive regulations issued thereunder, gov- 
erning the payment of expenses of transportation of household goods of 
civilian employees transferred from one official station to another for per- 
manent duty, contemplate that the employee report to his new official station, 
and, therefore, transportation of household goods at Government expense, 
incident to a paper transfer of official stations made solely for the purpose of 
the administrative record of an employee who has left his civilian position 
and entered the active military or naval service, is not authorized while he is 
in the military service. 

Where a paper transfer of an employee’s official station was made while he was on 
furlough from his civilian position to perform active military service, the 
“effective date of transfer of the employee” within the meaning of section 12 
of Executive Order No. 8588, as amended, issued pursuant to the act of 
October 10, 1940, authorizing shipment of household goods upon transfer of 
official stations to be made within six months of such effective date, is the 
date the transfer is consummated by entrance on duty at the new station 
upon reemployment after military duty in accordance with the applicable 
statute, and the employee would have six months from the date of his reem- 
ployment to effect shipment of his household goods at Government expense. 

Section 12 of Executive Order No. 8588, as amended, issued pursuant to the uni- 
form transportation-of-household-effects statute of October 10, 1940, author- 
izing in the case of a civilian employee furloughed for the duration of military 
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or naval duty an extension of the six-month period within which shipments of 
household goods upon transfer of official stations are required to begin, relates 
only to cases where the transfer of official station already has taken effect 
and the employee has entered upon active military or naval duty within the 
six months immediately following the effective date of the transfer. 
Under the uniform transportation-of-household-effects statute of October 10, 1940, 
and Executive regulations issued pursuant thereto, a civilian employee whose 
official station was changed by a paper transfer while he was on active mili- 
tary duty may not, upon reemployment in his civilian position and entrance 
on duty at the new station, be reimbursed for expenses incurred in trans- 
porting his household goods to the new station prior to such reemployment 
and entrance on duty. 


— ae General Yates to the Federal Security Administrator, July 
, 1943: 


I have your letter of July 3, 1943, as follows: 


Reference is made to Executive Order No. 8588, “Prescribing Regulations Gov- 
erning the Payment of Expenses of Transportation of Household Goods and Per- 
sonal Effects of Certain Civilian Officers and Employees of the United States.” 
This Executive Order was issued under the Act of October 10, 1940, Public No. 
839, 76th Congress, entitled “An Act to Provide for uniformity of allowances for 
the transportation of household goods of civilian officers and employees when 
transferred from one official station to another for permanent duty.” 

Section 1 of this order reads as follows: “When any civilian officer or employee 
of any of the executive departments or establishments of the United States, here- 
inafter called employee, is transferred from one official station to another for per- 
manent duty and the payment of expenses of transportation of his household 
goods and other personal effects is authorized by Jaw, such expenses, when spe- 
cifically authorized or approved by the head of the department or establishment 
concerned, shall be allowed and paid in accordance with the provisions of these 
regulations.” 

There is for consideration the case of Charles T. McCoy whose official station 
was changed from Wilkes-Barre, Pennsylvania, to Chester, Pennsylvania, on 
February 17, 1943. This change of station was made in absentia, as Mr. McCoy 
was inducted into the Army on December 28, 1942, and had accumulated leave to 
February 11, 1943. Expense of travel, per diem at the rate of $6.00, and trans- 
portation of household goods and other personal effects as prescribed by Executive 
Order No. 8588, as amended, was authorized. 

Mr. McCoy was originally transferred from Chester to Wilkes-Barre to fill a 
military duration position, with reemployment rights to his permanent position 
in Chester. Upon induction into military service, his station was changed from 
Wilkes-Barre to Chester, the position which will be held for him. His wife now 
wishes to move her household furniture to Chester at the expense of the Govern- 
ment where the family home will be maintained during the employee’s military 
service, 

In view of the fact that the above-mentioned Executive Order prescribes that 
the expense of shipment of the household goods incident to the change of official 
station be paid by the Government, it is requested that we be advised whether 
the fact that the individual does not report to the new official station before enter- 
ing military service precludes payment of shipment of household goods to his 
new official station by his wife while the employee is in military service, provided 
that requirements of the order have been complied with otherwise. 

We would also appreciate your advice on the following two additional questions: 

1. May the time limit established by Section 12 of Executive Order 8588 as 
amended by Executive Order 9122 be extended not to exceed 60 days following 
the date of termination of the furlough in such cases at the time the change 
of official station, travel and transportation of household goods is first authorized? 

2. If the right of an employee to transportation of household effects at Govern- 
ment expense may be exercised only if the employee actually reports to the new 
duty station, may the household goods be shipped at the employee’s expense and 
reimbursement claimed by the employee within 60 days after reporting to the new 
duty station upon expiration of the furlough? 


The act of October 10, 1940, 54 Stat. 1105, authorizing the issuance 
by the President of uniform regulations in connection with expenses 
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of shipping household effects, etc., upon transfer of an employee’s 
official station, when such expenses are authorized to be paid from 
Government funds, relates specifically to “transportation of household 
goods and personal effects of civilian officers and employees of any of 
the executive departments or establishments of the United States when 
transferred from one official station to another for permanent duty.” 
[Italics supplied. ] 

Obviously the statute and the President’s regulations issued pursu- 
ant thereto, E. O. 8588, November 7, 1940, section 1 of which is quoted 
in your letter, are applicable only when an employee actually is trans- 
ferred from one station to another for permanent duty, which situa- 
tion, of course, contemplates that the employee report to his new 
official station. Compare 18 Comp. Gen. 408. There is no reasonable 
basis for applying the law and regulation to authorize the transporta- 
tion of household goods, incident to a paper transfer of official sta- 
tions made solely for the purpose of the administrative record of an 
employee who has left his civilian position and has entered the active 
military service. Accordingly, on the basis of the facts presented, it 
must be held that there is no authority to reimburse Mr. McCoy, or 
his wife, for the cost of transporting his household goods from Wilkes- 
Barre to Chester, Pennsylvania. 

Section 12 of the regulations, as amended by Executive Order No. 


9122, April 6, 1942, made effective as of October 1, 1942, by Executive 
Order No. 9223, August 15, 1942, provides: 


Time Vimit.—All shipments allowable under these regulations shall begin 
within six months of the effective date of the transfer of the employee unless 
an extension is specifically granted by the head of the department or establish- 
ment. Such an extension shall be approved by the head of the department or 
establishment within the six months’ period during which shipment would other- 
wise begin and shall in no case be for a period exceeding two years from the 
effective date of the transfer, except that, for employees who enter upon active 
military, naval, or Coast Guard duty at any time prior to the expiration of the 
period within which transportation of their effects is authorized and who are 
furloughed for the duration of such duty, the extension may be made effective 
until a date not more than sixty days following the date of termination of the 
furlough. 

That regulation relates only to periods after the effective date of 
transfer of official stations, and not to cases where the transportation 
of household goods takes place prior to the effective date of a transfer 
of official station. The last part of the regulation relates only to cases 
where the transfer of an official station already has taken effect and 
where the employee has entered active military or naval service during 
the first six months thereafter. 

In the case presented the “effective date of the transfer of the em- 
ployee” within the meaning of the regulation, would be the date that 
the transfer of Mr. McCoy is consummated by his entrance upon duty 
at Chester, Pennsylvania,.upon his reemployment in a civilian posi- 
tion within 40 days after honorable discharge from the military service 
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in accordance with the terms and conditions prescribed by statute. 22 
Comp. Gen. 825. Compare 21 Comp. Gen. 398. That is, the employee 
would have six months from the date of reemployment to transport 
his household goods at Government expense if at that time they were 
not already at his new official station. 

Accordingly, if your question 1 relates to February 17, 1943, the 
date the paper transfer of Mr. McCoy was administratively author- 
ized, the question is answered in the negative. 

Question 2 is answered in the negative. 


(B-35541) 


COMPENSATION—OVERTIME—ALASKA ROAD COMMISSION 
EMPLOYEES; SUSPENSION OF EIGHT-HOUR LAW 


The provisions of the overtime and additional compensation act of December 22, 
1942, and the War Overtime Pay Act of 1943 are not applicable to laborers 
and mechanics of the Alaska Road Commission whose rate of compensation is 
fixed administratively on a daily or hourly basis and adjusted from time to 
time, and with respect to whom the eight-hour law of August 1, 1892, as 
amended, has been suspended by Executive order authorizing the payment of 
overtime compensation at the rate of not less than time and one-half of the 
basic rate of pay for all hours worked in excess of eight in any one day. 

In view of the express provisions of Executive Order No. 9231, suspending opera- 
tion of the eight-hour law of August 1, 1892, as amended, with respect to 
laborers and mechanics of the Department of the Interior employed on cer- 
tain construction projects in Alaska, which authorize payment of overtime 
compensation at time and one-half the basic rate for all work in excess of 
eight hours in any one day, the overtime compensation of such employees 
should be computed on a daily basis for all hours of work in excess of eight 
in any one day, rather than on a weekly basis. 


Acting Comptroller General Yates to the Secretary of the Interior, July 19, 1943: 
I have your letter of July 5, 1943, as follows: ‘ 


The Alaska Road Commission, with headquarters at Juneau, Alaska, an activity 
under this Department, is engaged in constructing roads and trails in Alaska. 
The Commission was transferred to the Department under authority of the Act 
of Congress approved June 30, 1932 (47 Stat. 446). 

The question is now raised whether Public Law 821 approved December 22, 
1942, and subsequent Public Law 49 approved May 7, 1943, and Executive Order 
9289 of December 26, 1942, providing for overtime payments to Government em- 
ployees, are applicable to the Alaska Road Commission, and if so, the method by 
which they should be applied to this activity. That portion of the act dealing 
with exceptions to its provisions states that it “shall not apply to (a) those whose 
wages are fixed on a daily or hourly basis and adjusted from time to time in 
accordance with prevailing rates by wage boards or similar administrative author- 
ity serving the same purpose.” 

Most of the employees of the Alaska Road Commission are paid on an hourly 
basis at wage rates which are adjusted from time to time. These rates are fixed 
by the Chief Engineer and the Assistant Chief Engineer. after consultation with 
Sea ee and then referred to the Governor of Alaska for 
approva 

e Alaska Road Commission is constructing and improving the Glenn and 
Richardson Highways in Alaska for military purposes. In view of the short 
working season for road building in Alaska and the urgency of completing these 
highways, Bxecutive Order 9231 was approved August 20, 1942, suspending the 
eight hour law with respect to mechanics and laborers employed on this work. 
Thereafter, during the past season, these employees worked seven days per week 
and ten hours per day, and were paid one and one-half time for work in excess of 
56 hours per week. 
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The Alaska Road Commission was subsequently authorized to complete the 
construction of the Red Mountain Chromite road near Seldovia, Alaska, for the 
purpose of removing chromite from a mine in that area for military purposes. 
In view of the urgency of this work, Executive Order 9313 was approved March 
12, 1943, suspending the eight hour law with respect to all work on this road, and 
extending to this project the provisions of Executive Order 9231 above mentioned. 

The Alaska Road Commission has taken no steps to apply the overtime provi- 
sions of Public Law 821 and subsequent Public Law 49 to its employees. It desires 
to continue its present practices in the fixing of wage rates of its hourly employees 
on the theory that these wages come within the exceptions in the law as quoted 
above. 

The Alaska Road Commission is well along in the working season for the present 
year, and it is requested that an opinion upon this subject be rendered at the 
earliest practicable date. 


Executive Order 9231, dated August 20, 1942, contains the following 
provision : 


Now, THEREFORE, by virtue of the authority vested in me by section 1 of the said 
act of August 1, 1892, as amended by the said act of March 3, 1918, and as President 
of the United States, I hereby suspend, for the duration of the emergencies pro- 
claimed by me on September 8, 1939 and May 27, 1941, the above-mentioned pro- 
visions of law prohibiting more than eight hours labor in any one day of laborers 
and mechanics employed by the Government of the United States as to all work 
performed by laborers and mechanics employed by the Department of the Interior 
in the construction and reconditioning, respectively, of the Glenn and Richardson 
Highways in the Territory of Alaska, and by the Federal Works Agency in the 
construction of the Alaska-Canada Highway in the Territory of Alaska: Provided, 
that the wages of all laborers and mechanics employed by the Department of the 
Interior or by the Federal Works Agency upon such projects shall be computed 
on a basic day rate of eight hours of work with overtime rates to be paid at not 
less than time and one-half the basic rate of pay for all hours of work in excess 
of eight hours in any one day. 


Executive Order 9313, dated March 12, 1943, provides: 


By virtue of the authority vested in me by section 1 of the act of August 1, 
1892 (27 Stat. 340), as amended by the act of March 3, 1913 (37 Stat. 726, 40 U.S. C., 
sec. 8321), and as President of the United States, I hereby extend the provisions of 
Executjve Order No. 9231 of August 20, 1942, entitled “Suspension of Eight-Hour 
Law as to Mechanics and Laborers Employed by the Department of the Interior or 
the Federal Works Agency in Construction and Reconditioning of Highways 
Necessary for National Defense in the Territory of Alaska,” to the construction 
by the Department of the Interior of Red Mountain Chromite Read, near Seldovia, 
in the Territory of Alaska, subject to all the conditions and limitations contained 
m said Executive Order. [Italics supplied.] 


Compare Executive Order No. 9290, dated December 28, 1942, appli- 
cable to laborers and mechanics employed by the War Department as 
to whom the eight-hour law has been suspended and, also, section 10 
of War Department Order H, dated May 14, 1943. 

Based upon the reported facts, the conclusion appears justified that 
laborers and mechanics whose rate of compensation is fixed administra- 
tively on a daily or hourly basis and adjusted from time to time, as to 
whom the eight-hour law has been suspended by Executive order 
authorizing overtime compensation to be paid on a daily basis at the 
rate of not less than one and one-half times the basic rate of pay for all 
hours of work in excess of eight, may be regarded as excluded from the 
provisions of joint resolution of December 22, 1942, 56 Stat. 1068, Public 
Law 821, and War Overtime Pay Act of 1943, approved May 7, 1948, 
57 Stat. 75, Public Law 49. 





DECISIONS OF THE COMPTROLLER GENERAL 37 


Accordingly, so far as concerns the laborers and mechanics here 
under consideration, the question posed in the first sentence of the 
second paragraph of your letter is answered in the negative. 

There is noted the statement in the fourth paragraph of your letter 
that the involved employees worked seven days per week and ten hours 
per day but that they “were paid one and one-half time for work in ex- 
cess of 56 hours per week.” However, in view of the express provision 
appearing in Executive Order No. 9231, above quoted, which suspends 
the operation of the eight-hour law and requires that the employees so 
affected be paid overtime compensation on a daily basis, rather than on 
a weekly basis, payment of overtime compensation to the employees 
coming within the purview of the Executive order on the basis of one 
and one-half time for work in excess of 56 hours per week appears to 
be without authority of law. 


(B-83721) 


ENLISTMENT ALLOWANCES—DETENTION OF NAVY ENLISTED MEN 
IN SERVICE AFTER ENLISTMENT PERIOD; TEMPORARILY PROMOTED 
NAVY ENLISTED MEN 


Where, at the expiration of his voluntary enlistment period, a Navy enlisted man 
was detained in the service under the authority in the act of December 13, 
1941, involuntarily to extend enlistments in time of war, the period of his 
detention may be included, upon subsequent discharge and voluntary reenlist- 
ment, in determining “the number of years served in the enlistment period 
from which he has last been discharged” within the meaning of section 10 of 
the Pay Readjustment Act of 1942, for the purpose of computing the enlist- 
ment allowance payable under that section for reenlistment. 

In computing enlistment allowance under section 10 of the Pay Readjustment Act 
of 1942, the amount of which is based on the number of years served in the 
enlistment from which last discharged, a Navy enlisted man who, after expi- 
ration of the six-year period for which he had enlisted, was continued in the 
temporary warrant rank to which he was appointed under authority of the 
act of July 24, 1941, and who was discharged and reenlisted after revocation 
of his temporary appointment and reversion to enlisted status, may count the 
entife time served in the temporary rank as time served in the enlistment 
from which discharged. 


Assistant Comptroller General Yates to the Secretary of the Navy, July 20, 1943: 

There has been considered your letter of April 7, 1943 (reference 
No. JAG: K: WJG: gb SO 4 3 345), requesting decision with respect 
to the enlistment allowance authorized to be paid under the circum- 
stances stated in the particular questions hereinafter quoted. 

The current statutory authority for payment of enlistment allow- 
ance is contained in the fourth paragraph of section 10 of the Pay 
Readjustment Act of June 16, 1942, 56 Stat. 363, 364, which provides: 

An enlistment allowance equal to $50, multiplied by the number of years served 
in the enlistment period from which he has last been discharged, shall.be paid to 
every honorably discharged enlisted man of the first three grades who reenlists 
within a period of three months from the date of his discharge, and an enlist- 


ment allowance of $25, multiplied by the number of years served in the enlistment 
period from which he has last been discharged, shall be paid to every honorably 
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discharged enlisted man of the other grades who reenlists within a period of three 
months from the date of his discharge: Provided, That the provisions of this 
paragraph shall not affect the provisions of the Act approved August 18, 1941 
(Public Law 215, Seventy-seventh Congress) : Provided further, That during the 
present war and for six months thereafter the provisions of section 2 of the Act 
of August 18, 1941 (Public Law 215, Seventy-seventh Congress), are hereby 
suspended. 


Compare the last paragraph of section 10 of the act of June 10, 1922, 
42 Stat. 630; also, section 2 of the act of July 12, 1921, 42 Stat. 139. 
Section 1 of the act of August 18, 1941, 55 Stat. 629, provides: 


That hereafter enlistments in the Navy and Marine Corps may be for minority 
or terms of two, three, four, or six years, and all laws now applicable to four- 
year enlistments shall apply, under such regulations as may be prescribed by the 
Secretary of the Navy, to enlistments for a shorter or longer period with propor- 
tionate benefits upon discharge and reenlistment * * * Provided further, 
That all enlistments hereafter entered into may be extended by the Secretary of 
the Navy for such additional time as he may deem necessary in the public inter- 
est in time of war, or national emergency declared by the President, to exist: 
Provided further, That all men whose terms of enlistment are extended in accord- 
ance with the provisions of this Act shall continue during such extensions to be 
subject in all respects to the laws and regulations for the government of the 
Navy: And provided further, That men detained in service in accordance with 
this Act shall, unless they voluntarily extend their enlistments, be discharged 
not later than six months after the date of the termination of the war or national 
emergency. 


Section 1 of the act of December 13, 1941, 55 Stat. 799, provides: 


That in time of war all enlistments in the Regular Navy, Marine Corps, and 
Coast Guard, and in the Reserve components thereof as applicable, may be 
extended by the Secretary of the Navy for such additional time as he may deem 
necessary in the interest of national defense: Provided, That all men whose terms 
of enlistment are extended in accordance with the provisions of this. Act shall 
continue during such extensions to be subject in all respects to the laws and 
regulations for the government of the Navy: Provided further, That men detained 
in service in accordance with this Act shall, unless they voluntarily extend their 
enlistments, be discharged not later than six months after the termination of 
the condition which originally authorized their detention. 


Your first question is stated as follows: 


(a) A man originaly enlisted in the Navy for six years on January 31, 19386; 
when his enlistment expired on March 13, 1942, by reason uf lost time,@he was 
detained in service under authority contained in the Act of December 13, 1941 
(55 Stat. 799); he continued in this status until March 23, 1943, when he was 
discharged as’ yeoman first class and voluntarily reenlisted in the same rating 
on March 24, 1943. Is this man entitled to reenlistment allowance of $350.00, 
i. e., $50.00 for each year served in the enlistment period from which last 
discharged? 


It was held in a decision dated December 19, 1942, 22 Comp. Gen. 
548, that the act of December 13, 1941, swpra, authorizing the involun- 
tary extension of enlistments for the war period was not for the pur- 
pose of stopping discharges and voluntary reenlistments (or volun- 
tary extensions of enlistment), and that enlisted men (not holding 
temporary appointments under the act of July 24, 1941) who volun- 
tarily reenlisted or whose voluntary extensions become effective on or 
after June 1, 1942, are entitled to the enlistment allowance authorized 
by section 10 of the act of June 16, 1942. It is clear that upon being 
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honorably discharged after completing the six-year enlistment entered 
into on January 31, 1936, and reenlisting within the three-month period 
required by the statute, the enlisted man referred to in your first ques- 
tion was entitled to an enlistment allowance computed on the basis 
of having served at least six years in the period of enlistment from 
which he last was discharged. However, the question arises as to 
whether the time in excess of six years which he actually served prior 
to his discharge while detained in the service pursuant to the act of 
December 13, 1941, may be included in computing “the number of 
years served in the enlistment period from which he has last been 
discharged” within the meaning of section 10 of the act of June 16, 1942. 

The purpose of section 1 of the said act of December 13, 1941, was 
to vest in the Secretary of the Navy authority to extend enlistments 
in order to retain enlisted men in the Navy in time of war. While 
serving under an extension directed by the Secretary of the Navy pur- 
suant to that statute, an enlisted man is subject in all respects to the 
laws and regulations for the government of the Navy and unless he 
voluntarily extends his enlisted status he is entitled to a discharge 
not later than six months after the termination of the condition which 
originally authorized his detention. The effect of an extension made 
under the statute is to extend an enlisted man’s enlistment period be- 
yond the date on which it otherwise would terminate. In other words, 
under the circumstances stated in your first question the man’s enlist- 
ment period was extended and did not terminate until he was dis- 
charged, at which time he had served seven years. On such basis, it 
is concluded that, for enlistment allowance purposes, the period dur- 
ing which an enlisted man is detained in the service pursuant to sec- 
tion 1 of the act of December 13, 1941, may be included in computing 
the number of years an enlisted man served in the enlistment period 
from which he last has been discharged. It follows that an enlist- 
ment allowance based on seven years’ service is authorized under the 
circumstances stated in your first question. 

Your second question is as follows: 

(b) A man reenlisted as chief machinist’s mate (PA), U. 8S. N., on February 
7, 1936, was temporarily appointed a Machinist on January 15, 1942, which tem- 
porary appointment was revoked on February 11, 1943, was discharged on Feb- 
ruary 19, 1948, and reenlisted on February 20, 1943; he had no time lost. Is this 
man entitled to reenlistment allowance (1) based on each year served in enlist- 
ment period, which, according to ruling in 22 [21] Comp. Gen. 991, extended 
from February 7, 1936, to February 19, 1943, or an allowance of $350; or (2) 
based on each year served in enlistment period but limited to a total of six, or 


an allowance of $300; or (3) based on each year served in enlistment period, ex- 
clusive of period of service as temporary warrant officer, or an allowance of 


$250? 

The enlisted man’s temporary appointment as a machinist appar- 
ently was made pursuant to the provisions of the act of July 24, 1941, 
55 Stat. 603, authorizing the temporary appointment or advancement 
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of certain personnel of the Navy. Section 7 (a) of said act, 55 Stat. 
604, contains the following provisions: 

The permanent, probationary, or acting appointments of those persons tem- 
porarily appointed in accordance with the provisions of this Act shall not be 
vacated by reason of such temporary appointments, such persons shall not be 
prejudiced thereby in regard to promotion, advancement, or appointment in ac- 
cordance with laws relating to the Regular Navy or Marine Corps, and their 
rights, benefits, privileges, and gratuities shall not be lost or abridged in any 
respect whatever by their acceptance of commissions or warrants here- 
under: * * 


Section 10 of said act, 55 Stat. 605, provides in part: 


* * * Upon the termination of their temporary status such personnel shall, 
eae provided herein, revert to their permanent grades, ranks, or 

Under the said provisions of sections 7 and 10 of the act of July 24, 
1941, the enlisted status of an enlisted man commissioned or war- 
ranted under the terms of such act is not terminated upon acceptance 
of the temporary appointment. Upon temporary appointment as a 
warrant or commissioned officer, an enlisted man assumes the status 
of a temporary officer in which he performs active service while re- 
taining in abeyance the status of an enlisted man in which no service 
is performed but which is saved to him by the statute and to which 
he is to revert upon termination of his temporary status. In the case 
presented, the man’s enlisted status continued to exist past the six- 
year period for which he enlisted and, in effect, his period of enlist- 
ment was extended so long as he served in his temporary rank. His 
discharge on February 19, 1943, after revocation of his temporary 
appointment and reversion to an active enlisted status, was a dis- 
charge from the enlistment period he entered into on February 7, 
1936, as extended by law to include the time he temporarily served as 
a warrant officer, and such service was time served in the enlistment 
period as so extended. Cf. decision of October 8, 1921, 1 Comp. Gen. 
194, 198, answer to question “(h)”. Accordingly, under the circum- 
stances set.out in your second question, the enlisted man is entitled to 
an enlistment allowance based on seven years’ service in the enlist- 
ment period from which he last was discharged. 


(B-34083) 


PAY—RETIRED FLEET RESERVISTS—PROMOTION AFTER 
RETIREMENT; COMPUTATION OF RETIRED PAY 


The provisions of the act of July 1, 1918, authorizing retired enlisted men of the 
Navy and Marine Corps promoted while on active duty to retain on the 
retired list the rank, service, etc., held by them at the time of relief from 
active duty, are exclusively applicable to enlisted men of the Regular Navy 
and Marine Corps retired under the provisions of the acts of March 8, 
1899, and March 2, 1907, and have no application to transferred Fleet Ma- 
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rine Corps reservists on the retired list who have been promoted while on 
active duty. 21 Comp. Gen. 656, amplified. 

Under section 19 of the Pay Readjustment Act of 1942, saving to enlisted men 
transferred to the Fleet Reserve on or prior to the date of enactment of 
the act, or transferred from the Fleet Reserve to the retired list of the 
regular Navy for physical disability, any benefits to which they would be 
entitled upon completion of 30 years under prior laws, enlisted men affected 
are entitled to retired pay and allowances under the prior laws or to retired 
pay under the 1942 act, whichever is higher, but not to retired pay under 
the 1942 act and, also, allowances authorized under prior repealed laws. 


Assistant Comptroller General Yates to Lt. Col. M. A. Willard, U. S. Marine 
Corps, July 20, 1943: 


Reference is made to your letter of April 21, 1943, as follows: 


Your advance decision is respectfully requested on the following questions, 
which have developed in the application of the saving clause embodied in Section 
19 of the Pay Readjustment Act of 1942 to accounts carried by this office. 

Ezra Edwards was transferred from the United States Marine Corps to Class 
II (b) (now Class I (b)), Fleet Marine Corps Reserve, inactive, with the rank 
of Sergeant, on 15 May 1931, with a total of sixteen years, six months and twenty- 
five days service for the purpose of transfer. He was assigned to active duty 
on 15 November 1939. While on active duty he was promoted to the rank of 
Gunnery Sergeant. On 1 February 1943 he was placed on the retired list of the 
U. 8S. Marine Corps as a Sergeant, and retained on active duty. On 2 February 
1943 he was again promoted to the rank of Gunnery Sergeant, and on 19 April 
1943 was relieved from active duty and directed to resume inactive status on the 
retired list with the rank of Gunnery Sergeant. Copies of statement of service, 
retirement order, and order for relief from active duty are attached. 

The Act of 1 July 1918 (40 Stat. 719, Chap. 114) provides in part 


“That any enlisted man of the Navy or Marine.Corps upon the retired list who 
has been ardered into active service since April sixth, nineteen hundred and 
seventeen, or who may hereafter be ordered into active service, shall be eligible 
for promotion and he shall be entitled to the pay and benefits of continuous 
service of such rank and for such length of time as he is or has been employed 
in active service, and when relieved of active service shall retain upon the retired 
list the rank and service held by him at the time of such relief, with the pay 
and allowances of such rank on the retired list ;” 


In 2 C. G. 763, the Comptroller General ruled that “Enlisted Men of the Navy are 
one class of men, with their own statutes, inclusive of retirement, applicable to 
them ; transferred Fleet Naval Reservists are, on the other hand, another class, 
with their own separate statutes applying to them, inclusive of that for their retire- 
ment.” And on page 764, “They each for retirement pay purposes retain their 
class identity as theretofore.” The Naval Reserve Act of 1938, as cited in U. S. C., 
Title 34, Sec. 854a, provides for the transfer “of members of the Naval Reserve 
or Fleet Naval Reserve to the Retired List of the regular Navy” [italics by this 
Office]. Does the insertion of the adjective “regular” in the 1938 act operate to 
permit the inclusion of Gunnery-Sergeant Edwards in the class of retired enlisted 
men contemplated in the act of 1 July 1918 (supra), or is he to be still considered 
as a retired fleet reservist with the rank of Sergeant for pay purposes? 

Further, at the time of his assignment to active duty his retainer pay was 
computed as % of the base pay of the rank of Sergeant plus 25% longevity for 
over 16 years of active service, in accordance with the act of 21 August 1941, a 
total of $35.00 per month. Should it be decided that his retired rank for pay 
purposes is that of Sergeant, he would be entitled, under the provisions of Section 
15 of the Pay Readjustment Act of 1942 to % of the present base pay of the 
rank of Sergeant, $26.00, plus 30% longevity for over 18 years active service, 
$23.40, a total of $49.40 per month. In view of the proviso contained in section 19 
of the 1942 Act, relative to benefits to which fleet reservists become entitled upon 
the completion of thirty ysars service, not considered in the Comptroller General’s 
Decision, 22 C. G. 344, of 14 October 1942, may he be credited the retited allow- 
ances of $15.75 per month in addition to his retainer pay as computed under the 
terms of Section 15, a total of $65.15 per month, or should his retainer pay revert 
to that established by the Act of 21 August 1941, plus the $15.75 allowances, a 
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total of $50.75 per month, this being greater than the retainer pay alone, $49.40, 
established by the 1942 Act? 

A similar case is that of James Evans, Corporal, retired, who was transferred 
to Class II (b) (now I (b)), F. M. C. R., on 27 January 1932 with eighteen years, 
eight months and nineteen days of active service. His retainer pay as computed 
under laws in effect on 31 May 1942 was $31.50 per month. Under the provisions 
of the 1942 pay act his retainer pay has been credited and paid at the rate of 
$41.80 per month. On 1 June 1942 he was transferred to the retired list of enlisted 
men of the regular Marine Corps for physical disability in his then current pay 
status. On 15 March 1943 he completed a total of thirty years service in the 
U. 8. Marine Corps, Fleet Marine Corps Reserve and on the retired list of the 
Marine Corps. 

In view of the apparent non-consideration by the Comptroller General in his 
decision of 14 October 1942 of the proviso following the general saving clause 
contained in Section 19 of the 1942 pay act, this office is in doubt as to whether 
Evans may be credited the $15.75 allowances in addition to the retainer pay 
which is now being credited in his case, or whether, in order that he may not 
be placed on a more advantageous footing than regularly retired enlisted men, 
his retainer pay should be reduced to that to which he was entitled on 31 May 
1942, plus the allowances. Your decision is requested accordingly. 


Your first question would appear to be answered in decision of 
January. 12, 1942, 21 Comp. Gen. 656, in which it was held: 


In view of the statutory provisions specifically applicable to the pay of trans- 

ferred retired members of the Fleet Naval Reservé, it must be concluded that 
the provisions of the act of July 1, 1918, are limited in their operation to those 
enlisted men of the Regular Navy and the Marine Corps retired under the 
provisions of the acts of March 3, 1899, and March 2, 1907. 
The fact that the fleet reservist here concerned was promoted from 
sergeant to gunnery sergeant while serving on active duty prior to 
being transferred to the retired list does not affect the rule stated in 
the above decision. He was, when released from active duty on the 
retired list, entitled to only the pay of the grade held at time of 
transfer to the Fleet Reserve. Since he was not retired under the 
act of March 2, 1907, 34 U. S. C. 431, applicable to enlisted men who 
have served 30 years in the Regular Marine Corps, his promotion 
while on active duty as a retired fleet reservist does not entitle him 
to the benefits of the act of July 1, 1918, 40 Stat. 719, quoted in your 
letter. 

Your second and third questions are understood to concern whether, 
under the provisions of the saving clause contained in section 19 of 
the Pay Readjustment Act of 1942, 56 Stat. 369, the men involved 
are entitled to be paid retired pay computed on the basis of the pay 
provided in such Pay Readjustment Act of 1942 and, in addition 
thereto, be paid the allowances provided by the act of March 2, 1907, 
34 Stat. 1217, which, prior to June 1, 1942, fleet reservists on the 
retired list, retired after 30 years were entitled to receive under the 
pertinent provisions of the Naval Reserve Acts. You state these ques- 
tions are raised— 


* * * In view of the proviso contained in section 19 of the 1942 Act, 
relative to benefits to which fleet reservists become entitled upon the completion 
of thirty years service, not, considered in the Comptroller General’s Decision. 
22 C. G. 844, of 14 October 1942. * * * 
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The first paragraph of the said section 19 of the Pay Readjustment 
Act of 1942, 56 Stat. 369, is as follows: 

“Sec. 19. No person, active or retired, of any of the services mentioned in 
the title of this Act, including the Reserve components thereof and the National 
Guard, shall suffer, by reason of this Act, any reduction in any pay, allowances, 
or compensation to which he was entitled upon the effective date of this Act: 
Provided, however, That nothing in this Act shall be construed to deprive any 
enlisted man transferred to the Fleet Reserve on or prior to the date of enact- 
ment of this Act, or transferred from the Fleet Reserve to the retired list of 
the Regular Navy for physical disability, of any benefits, including pay, allow- 
ances, or compensation, which he would be entitled to receive upon the comple- 
tion of thirty years under laws in force on the date of enactment of this Act. 
In addition to the general saving clause in the first part of that sec- 
tion, the proviso quoted above saves to enlisted men transferred to 
the Fleet Reserve on or prior to the date of the enactment any bene- 
fits including pay, allowances, etc., which they would be entitled to 
receive upon the completion of thirty years under laws in force on 
the date of the enactment. In other words, it saves to those reservists 
coming within its provision any benefits, including pay, allowances, 
etc., to which they were entitled prior to the enactment of that Act. 
In the said decision of October 14, 1942, 22 Comp. Gen. 344, it was 
held, quoting the syllabus: 

The provision in section 19 of the Pay Readjustment Act of 1942, saving 
persons, active or retired, covered by the act from any reduction in any pay, 
allowances, or compensation to which entitled on the effective date of the act, 
saves to previously retired enlisted men only the total retired payment thereto- 
fore received, whether it was pay alone or consisted of pay plus commuted allow- 
ances, and where the retired pay computed on pay prescribed by the said 1942 
act is greater than the total payment (consisting of pay and commuted allow- 
ances) theretofore received, the man may not continue to receive the commuted 
allowances in adidtion to the greater pay. 

It appears that Sergeant Edwards was transferred to the Fleet 
Marine Reserve prior to June 1, 1942, to wit, on May 15, 1931, with 
over 16 years’ service, and was placed on the retired list, under the 
Naval Reserve Act of 1938, 52 Stat. 1175, on February 1, 1943, with 
over 18 years’ active service. 

Corporal Evans was transferred to the Fleet Marine Corps Re- 
serve or January 27, 1932, with over 18 years’ active service; trans- 
ferred to the retired list on June 1, 1942, for physical disability, under 
section 206 of the Naval Reserve Act of 1938, 52 Stat. 1179, and com- 
pleted 30 years’ service on March 15, 1943. 

The proviso contained in section 19, supra, does not say that the 
men there involved shall have the allowances added to the retired pay 
under the new rates. It says that nothing contained in the act shall 
deprive any such man of any benefits “which he would be entitled to 
receive upon the completion of thirty years wnder laws in force on the 
date of enactment of the Act.” [Italic supplied.] It does not say 
that he shall have the allowances under the previous legislation and 
the pay under the new act. It was intended only to save him the then 
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inchoate right of having his retired pay, including the allowances, 
computed under the old laws rather than under the new act, if that 
basis proved to be to his advantage when he finally completed the 30 
years. He would then be in the same position as men of the same 
status who completed their 30 years prior to June 1, 1942, that is, 
he would be entitled to have his retired pay computed either under 
the old laws or under the new act, the same as men who completed 
their 30 years prior to June 1, 1942, but, the same as they, not to have 
the allowances under the old law plus the pay under the new act. 

Under the proviso to section 19 the enlisted men may be paid the 
total retired pay computed under laws in effect prior to the effective 
date of the 1942 pay act plus the allowances; or the total retired pay 
to which they would be entitled if computed on the basis of pay as 
provided in the 1942 act, whichever is the higher, but they may not be 
paid the pay under the 1942 act and, also, the allowances authorized 
under prior repealed laws. 

Your second and third questions are answered accordingly. 


(B-85015) 


PAY—FORFEITURE UPON DESERTION—EFFECT OF REMOVAL OF 
“MARK OF DESERTION” 


Where Navy regulations impose a duty upon commanding officers under given 
circumstances to enter a “mark of desertion” against a person’s account, the 
failure to make such entry in the record of a man whose conduct requires 
that action does not necessarily negative the presumption of desertion, so as 
to justify nonforfeiture of pay, where the facts of a particular case are such 
as to bring the person within the applicable regulations. 

In the absence of a showing of excusable circumstances or an acquittal of the 
charge of desertion by court-martial proceedings, the unauthorized absence 
from duty of a Navy enlisted man for almost 90 days together with his sub- 
sequent arrest as a deserter must be viewed as prima facie evidence that the 
absence was in fact “desertion,” even though the “mark of desertion” placed 
against his account as required by applicable Navy regulations under such 
circumstances was later removed, and payment may not be made of any 
amounts which may have accrued to his credit prior to the commencement 
date of his absence from duty. 


Assistant Comptroller General Yates to the Secretary of the Navy, July 22, 1943: 

Reference is made to your letter of June 5, 1943, transmitting a letter 
from the disbursing officer, United States Naval Prison, Navy Yard, 
Portsmouth, New Hampshire, dated May 6, 1943, and requesting a 
decision relative to the right of one Clarence Arnold Knicker, appren- 
tice seaman, USNR, a general court-martial prisoner, to receive the 
pay of his rating up to January 8, 1943, under the circumstances set 
forth in the said letter. 

The disbursing officer’s letter of May 6, 1943, discloses that the en- 
listed man was declared a deserter on June 12, 1942, and again on July 
21, 1942, and that, as a result thereof, under date of November 28, 1942, 
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he was tried and convicted by a general court-martial of the lesser 
charges of “Absence from Station and duty after leave had expired” 
and “Absence from Station and duty without leave.” The sentence im- 
posed by the court-martial is not disclosed; however, it is stated that 
under date of December 23, 1942, the Acting Secretary of the Navy 
approved the proceedings, findings and sentence in the case but ordered 
the period of confinement with corresponding accessories reduced to 
twenty-four months and the execution thereof held in abeyance with a 
view to withholding its execution entirely upon the successful comple- 
tion of a probationary period of six months. During this period 
Knicker’s commanding officer was authorized to order the execution of 
the sentence as mitigated. As a result thereof Knicker was released 
from arrest and restored to duty on probation. The record further 
discloses that on January 7, 1943, in view of the conviction of Knicker 
on the lesser charges, the mark of desertion was removed from his 
record. Thereafter, on January 8, 1943, Knicker failed to report at the 
receiving station at Philadelphia, Pennsylvania, with a draft from the 
Great Lakes station. It appears, further, that he was apprehended as 
a deserter in Chicago, Illinois, on March 30, 1943, and that, as a result 
thereof, his probationary period, prescribed by virtue of his previous 
conviction, was terminated. . 

Also, in the said letter of May 6, 1943, it is stated that— 

The Transfer Pay Account, received at this station from the Great Lakes, shows 
the mark of desertion removed, apparently assuming that the failure on the part 


of the Government to again try this man on his final desertion, operates to remove 
the mark of desertion. 


~~ Sei 


It is not entirely clear whether the mark of desertion referred to was 
removed as an incident to the prior conviction of a lesser offense, but 
the inference is fairly obvious from the use of the term “final deser- 
tion” that the mark evidencing the fact of desertion had reference to 
the absence beginning January 8, 1943, and if this be correct, any pay 
due at date of that desertion was forfeited. 

It long has been established that, for the purposes of forfeiture of 
pay, as prescribed by Article 1878, Navy Regulations, the question of 
desertion is one of fact and as‘such need not necessarily be established 
by the findings of a court-martial. Generally the mere charge or 
entering of the mark of desertion on an enlisted man’s record is a 
sufficient basis to withhold any moneys due such personnel. United 
States v. Landers, 92 U.S. 77; 12 Comp. Dec. 328; 19 Comp. Dec. 488. 
See, also, Winthrop’s Military Law and Precedents, page 645. 

Article 20 of the Articles for the Government of the Navy, 34 U.S. C. 
1200, provides: 

Rules to be obeyed by— 


Every commanding officer of a vessel in the Navy shall obey the following rules: 
* * * * * * * 
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Third (Deaths and desertion). 
He shall cause to be accurately minuted on the ship’s books the names of any 
persons dying or deserting, and the times at which such death or desertion occurs. 


Article 1878 of the Navy Regulations provides that the wages due a 
deserter are forfeited to the United States. 
Article 1692, of the Navy Regulations provides in pertinent part 


as follows: 

“Absence without leave” and “absence over leave” shall be regarded by com- 
manding officers as “desertion” when any one of the following conditions obtain, 
and the action to be taken in the case of such absentees shall be the same as that 
taken in the case of “deserters” : 

(1) In a case of “absence without leave” action shall be taken immediately 
upon discovery of the fact of unauthorized absence if it is manifest that the ab- 
sentee left the command with the intention not to return; if the intention of the 
absentee is not clearly manifest, then action shall be taken at the end of 30 days. 


* * * o . * * 


(6) The commanding officer shall cause the proper entries of the facts, of 
which he shall be the judge,-to be made in the log and on the supply officer’s pay 
ris, © 8 “2 


Article 1693-2 of the Navy Regulations provides: 


The entries required are: 

Frrst. A concise summary of the facts in connection with the unauthorized 
absence set forth in such manner as to serve as proof in support of a charge of 
“desertion” based upon one of the conditions outlined in the preceding article. 

Seconp. “The mark of desertion” which constitutes in itself a charge (but 
not more than a charge) preferred against the absentee. 

The above regulations clearly set forth the circumstances under 
which the man is to be considered a deserter. In this connection, see 
Reed vy. United States, 252 F. 21, 22. Such regulations impose a duty 
upon commanding officers under given circumstances to enter a “mark 
of desertion” against the person’s account and if there be a failure of 
a commanding officer so to charge a man whose conduct creates the 
requirement for such action, such failure does not necessarily negative 
the presumption of desertion where the facts of a particular case bring 
the person within the applicable regulations. 

In the instant case the facts disclose an unauthorized absence from 
duty of almost 90 days together with a subsequent arrest as a deserter. 
In the absence of a showing of excusable circumstances or an acquittal 
of the charge of desertion by court-martial proceedings, the facts as 
disclosed by the record presented must be viewed as prima facie evi- 
dence that Knicker’s. absence was in fact “desertion.” In any event, 
the matter is not so free from doubt as to justify this office in author- 
izing payment to Knicker of any amounts which may have accrued to 
his credit prior to January 8, 1943, the date of commencement of his 
last absence from duty. 
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(B-35233) 


WITNESSES—TRAVELING EXPENSES—GOVERNMENT PERSONNEL 
TESTIFYING ON BEHALF OF UNITED STATES 


The provision in section 850, Revised Statutes, as amended, that the traveling 
expenses of officers and employees who appear as witnesses on behalf of the 
United States in any case “involving the activity in connection with which 
such person is employed” be paid by that activity contemplates that the em- 
ploying agency pay from its appropriation the traveling expenses incurred 
by the witness only where the facts or information ascertained by the em- 
ployee as part of his official duties forms the basis of the case, or where the 
proceeding is predicated upon a law that the employing agency is required to 
administer. 

Where a Food and Drug Administration employee testified, as to facts ascertained 
while performing his official duties, at the request of and in connection with 
court proceedings initiated by the Office of Price Administration which did 
not directly involve the food and drug laws, the provision in section 850, 
Revised Statutes, as amended, that traveling expenses of employees appear- 
ing as Government witnesses in connectfon with activities in which employed 
be paid by that activity does not require that the employee’s traveling expenses 
be paid from Food and Drug Administration appropriations, but, rather, such 
expenses should be paid from appropriations of the Office of Price Adminis- 
tration specifically available for witness fees in litigation involving that 
agency. 


Comptroller General Warren to R. E. Horgan, Office of Price Administration, 
July 22, 1943: 

I have your letter of June 17, 1943, requesting decision whether you 
are authorized to certify for payment under the appropriation of the 
Office of Price Administration two vouchers covering the traveling 
expenses incurred by an employee of the Food and Drug Administra- 
tion, Federal Security Agency, in connection with his appearance as a 
witness in his official capacity on behalf of the United States in pro- 
ceedings initiated by the Office of Price Administration in a United 
States district court. 

Your letter cites the pertinent provision of section 205 of the Emer- 
gency Price Control Act of 1942 (Public Law 421, 56 Stat. 23, 33), 
authorizing the Price Administrator to apply to the appropriate court 
for an order enjoining acts or practices which are deemed to constitute 
a violation of the provisions of section 4 of said act, 56 Stat. 28, or for 
an order enforcing compliance therewith. Also, you refer to the act 
of July 25, 1942 (Public Law 678, 56 Stat. 711), appropriating funds 
for the fiscal year 1943 for all necessary expenses of the Office of Price 
Administration in carrying out the provisions of the Emergency Price 
Control Act of 1942, supra, including “witness fees.” 

Further, you refer to section 850 of the Revised Statutes, as amended 
by section 2 of the act of December 24, 1942 (Public Law 845, 56 Stat. 
1088), which reads as follows: 

When any officer or employee of the United States is summoned as a witness 
for the Government, his necessary expenses incident to travel by common carrier, 
and if travel is made by privately owned automobile, mileage at a rate not to 


exceed 5 cents per mile, together with a per diem allowance not to exceed $6 
in lieu of subsistence under such regulations as may be prescribed by the Attor- 
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ney General, shall, when sworn to, be paid by the United States marshal upon 
certificate of the United States attorney, assistant United States attorney, or 
United States commissioner, but no other mileage or compensation in addition 
to his salary shall in any case be allowed. Whenever any such officer or employee 
of the United States performs travel in order to appear as a witness on behalf 
of the United States in any case involving the activity in connection with which 
such person is employed, his travel expenses and per diem allowances in lieu 
of subsistence in connection therewith shall be payable from the appropriation 
otherwise available for the travel expenses of such officer or employee, such 
payment to be made by the disbursing officer charged with the disbursement 
of funds under that appropriation after proper certification by a certifying officer 
of the department or agency concerned. 

You state that your office requested the Food and Drug Administra- 
tion, Federal Security Agency, to furnish an inspector of that agency 
to testify in an action pending in the United States District Court of 
Kansas City, Missouri, involving a petition entered by the Office of 
Price Administration to enjoin the Mars Candy Company from selling 
products at usual prices where investigation showed a deterioration of 
weight and quantity without a reduction in price accordingly; that 
pursuant to that request food and drug inspector John T. Sullivan— 
at the direction of the Food and Drug Administration—proceeded 
from Chicago, Illinois, to Kansas City, Missouri, to attend a pre-trial 
conference on January 24, 1943, and upon completion of his service 
in that connection returned to his official station at Chicago, Illinois; 
and that the testimony of Mr. Sullivan-in the District Court was of 
an official nature based upon facts which he ascertained during the 
performance of his duties as an employee of the Food and Drug 
Administration. 

There is transmitted with your letter a voucher submitted by Mr. 
Sullivan claiming reimbursement in the amount of $16.31 for per diem 
and traveling expenses incurred in traveling from Chicago to Kansas 
City and return, together with a voucher in the amount of $22.75 
in favor of The Atchison, Topeka and Santa Fe Railway Company, 
Topeka, Kansas, covering the cost of rail fare for the trip. 

It will be observed that section 850 of the Revised Statutes, as 
amended, provides, (1) that when an employee of the United States is 
summoned as a witness for the Government his traveling expenses are 
to be paid by the United States Marshal upon certificate of the United 
States Attorney, Assistant United States Attorney, or United States 
Commissioner—that is to say, from the appropriations of the Depart- 
ment of Justice—and, (2) where the case in which the witness appears 
involves the department or agency in which he is employed, the travel- 
ing expenses are to be paid from the appropriation available therefor 
under the control of such department or agency. While the language 
of the said statute would appear to be somewhat ambiguous in that it 
does not indicate the extent to which the agency must be interested in 
the litigation so that it may be regarded as being involved in the case 
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within the terms of the law, it would seem a reasonable construction 
of the provision in question that the employing agency is required to 
pay from its appropriation the traveling expenses incurred by the 
witness only where the information or facts ascertained by the em- 
ployee as part of his official duties forms the basis of the case, or where 
the proceeding is predicated upon a law that that agency is required 
to administer. , 

In that connection, attention is invited tu the Department of Justice 
Appropriation Act, 1943 (Public Law 644, 56 Stat. 468, 486), wherein 
under the appropriation item entitled “Fees of witnesses” it was 
provided : 

* * * That whenever an employee of the United States performs travel in 
order to appear as a witness on behalf of the United States in any case involving 
the activity in connection with which such person is employed, his travel expenses 


in connection therewith shall be payable from the appropriation otherwise avail- 
able for travel expenses of such employee. 


Since, as will be noted, the language of the above provision is very sim- 
ilar, in substance, to the corresponding provision in the amended sec- 
tion 850, Revised Statutes, reference to the legislative history of the 
appropriation provision may be helpful in the consideration of the 
present matter. In the hearings before the subcommittee of the House 
Committee on Appropriations upon the Department of Justice appro- 
priation bill for 1943, there appears the following discussion with re- 


spect to the request of the Department of Justice for insertion of the 
provision above quoted: 


Mr. ANDRETTA. * * * 

With the Bureau of the Budget, we devised this language, which in substance 
Says this: That if a man is an employee of the United States and is called as a 
witness in a United States case in which his department is interested it pays his 
expenses of travel to get there. 

Mr. Carter. Why not the department demanding his presence? Why should not 
the department demanding his presence pay it? Is not that going to lead to in- 
discriminate demand? There is no check on the person ordering this thing here. 
They do not have to pay for the expenses. They may send for a lot of unnecessary 
witnesses. 

Mr. AnpretTTA. If we call a witness, a man who is employed, let us say, in the 
Department of Labor or the War Department, and we call him in a case in which 
the particular department has no interest, we pay him. But if a Treasury agent 
works up a case and he appears, or a Postal Inspector appears in a Postal case, 
they pay the expenses for their own men because it is a part of their job to appear 
in court. . 

Mr. Carter. That is all right. 

Mr. ANpretra. That is what this is for. 

Mr. Rasavt. That is all right. That is good. 

Mr. AnpreTra. That is why we got that wording up for the expenses, to take 
care of the experses of witnesses in Government cases. 


The foregoing statements are believed to lend support to the con- 
struction hereinbefore placed upon the pertinent provision of section 
850, Revised Statutes, as amended. So far as concerns the litigation 
in the present matter, while Mr. Sullivan’s testimony undoubtedly was 
material thereto, it does not appear that the case was predicated upon 
the facts or information as to which he testified, that the food and drug 
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laws were directly involved, or that the Food and Drug Administra- 
tion otherwise was interested in the proceedings. On the contrary, the 
statement of facts set forth in your submission clearly establish that 
the case involved the functions and activities of the Office of Price Ad- 
ministration and was instituted pursuant to a statute which your office 
is required to administer. 

Therefore, as the case did not involve the activity in connection with 
which Mr. Sullivan is employed, the obvious conclusion must be that no 
obligation rests upon the Food and Drug Administration to pay from 
its appropriations the traveling expenses incurred by him in this in- 
stance. On the other hand, the terms of the appropriation for salaries 
and expenses of your office contained in the act of July 25, 1942 (Public 
Law 678, 56 Stat. 711), swpra, are such as to authorize payment of the 
traveling expenses of witnesses appearing on behalf of the Govern- 
ment in litigation involving the Office of Price Administration. See 
decision dated June 9, 1943, B-34946, to the Price Administrator, Of- 
fice of Price Administration. Moreover, as the said act of July 25, 
1942, contains specific authority for the payment of “witness fees”, and 
since neither tht act nor its legislative history discloses that such au- 
thority was intended to be restricted to payments to witnesses who are 
not Government employees, but may properly be construed to cover 
payments to witnesses who are officers or employees of the United 
States, also, it must be held that reimbursement of the traveling ex- 
penses incurred by Mr. Sullivan is to be made from the appropria- 
tions under the control of your office. 

Accordingly, the vouchers transmitted with your letter may be certi- 


fied for payment, if correct in other respects. The said vouchers are 
returned herewith. 


(B-35694) 


POSTAL EMPLOYEES—ELIGIBILITY FOR PROMOTION TO SELECTIVE 
POSITIONS 


The provision contained in 39 U. S. Code 109 making postal clerks in the highest 
automatic grade in their respective offices eligible for promotion to higher 
selective positions in those offices operates-to make clerks in lower auto- 
matic grades ineligible for promotion to higher selective positions, and the 
fact that clerks in the top automatic grade at a particular office refuse to 
accept promotion may not be regarded as removing the statutory inhibition 
so as to authorize promotion of a clerk in a lower automatic grade to a 
selective position. 


Comptroller General Warren to the Postmaster General, July 26, 1943: 
I have your letter of July 12, 1943, in’ part, as follows: 


At the present time we have at Mission, Texas, a clerk in the $1,900 automatic 
grade serving as clerk-in-charge of Moore Field Classified Branch. It 4s the 
purpose of the Department to promote him to the designation of superintendent 
at $2,400 per annum. However, there are two clerks in the top automatic 
grade of $2,100 who have declined to accept the assignment, responsibility and 
salary of superintendent of Moore Field Branch. 
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Your decision is, therefore, requested as follows: 

1. In the circumstances may the $1,900 clerk be promoted to superintendent of 
Moore Field Branch at $2,400? 

2. If your decision is in the affirmative will it be necessary to obtain the 
written waivers of the two clerks in the higher automatic grade? 

3. Also if your decision is in the affirmative, may we make the promotion retro- 
active to the date the $1,900 clerk completed his probationary period? 

You refer to that portion of the act of February 28, 1925, 43 Stat. 
1059 (39 U. S. C. 103) amending the act of March 2, 1907, 34 Stat. 
1206, which fixes the salaries of postal clerks in first and second class 
post offices in automatic salary grades from $1,700 to $2,100 per an- 
num, inclusive, and to the following special provision appearing in 
the act of March 2, 1907: 

* * * Clerks * * * of the highest grade in their respective offices shall 

be eligible for promotion to the higher positions in said post offices. 
Also, you refer to a decision of the Comptroller of the Treasury dated 
January 17, 1918, 84 MS Comp. Dec. 166, wherein the special pro- 
vision appearing in the 1907 statute, above quoted, was interpreted to 
mean that— 
The provision naming the highest grade clerk for promotion to higher positions, 
excludes the naming of a lower grade clerk to such a position. 

The special provision appearing in the act of March 2, 1907, 34 
Stat. 1206, above quoted, is permanent legislation—there being for 
noting in that connection that said portion of the law is carried into 
the U. S. Code as the last sentence of section 109, title 39. While the 
act of February 28, 1925, 43 Stat. 1059, reclassified clerks in first and 
second class post offices, it did not supersede or render inoperative the 
referred-to special provision in the 1907 law, which, while appearing 
in an annual appropriation act, was made permanent by virtue of the 
express terms thereof. 

Under the ruling stated in the referred-to decision of the Comp- 
troller of the Treasury—with which ruling I agree—only clerks in 
the highest automatic grades are eligible for promotion to higher 
selective positions. The affirmative words of the 1907 statute making 
clerks in the highest automatic grades eligible for promotion to higher 
selective positions—leaving nothing for administrative discretion— 
implies a prohibition to promote clerks in the automatic grades to 
selective positions in any other manner. In other words, the statute 
makes clerks in lower automatic grades ineligible for promotion to 
higher selective positions. The refusal of the two clerks in the top 
automatic grade to accept the selective position of Superintendent of 
the Moore Field Branch may not be regarded as removing the statu- 
tory inhibition against the promotion of the clerk in the lower auto- 
matic grade to such selective position. Compare 27 Comp. Dec. 873. 
Accordingly, question 1 is answered in the negative, making it un- 
necessary to answer questions 2 and 3. 
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(B-32302) 


PAY—RETIRED—COUNTING OF ADDITIONAL SERVICE AUTHORIZED 
TO BE CREDITED IN TIME OF WAR; INACTIVE ARMY MEDICAL RE- 
SERVE CORPS SERVICE 


The provision in section 8A of the Pay Readjustment Act of 1942, as amended, 
authorizing officers paid under sections 1 and 3 of the said act to count for 
pay purposes during the war period all periods during which they were en- 
listed, held appointments as warrant officers, etc., and the provision in the 
act of December 22, 1942, that the pay, allowances, etc., of Army nurses shall 
be assimilated during the war period to those of commissioned officers, are, 
in effect, merely provisions for temporary increases in active duty pay in time 
of war and do not affect the computation of retired pay of retired personnel 
not performing active duty. 

Inactive service in the now-abolished Medical Reserve Corps of the Army may 
not be included in the service of a retired officer to be counted for the purpose 
of computing his retired pay on the basis of pay provided in section 1 of the 
Pay Readjustment Act of 1942, as amended. 


Assistant Comptroller General Yates to Lt. Col. Carl Witcher, U. S. Army, 
July 28, 1943: 
There has been considered your letter of January 13, 1943, submitting 
for decision a pay roll stated in favor of several retired officers and a 
retired nurse for increased retired pay, as follows: 


Captain John W. Bollenbeck: Difference in longevity between over 17 and 21 
years of service for the period June 1 to December 31, 1942, by reason of Enlisted 
service in the National Guard. 

Major Caspar R. Byars: Difference in longevity and pay period between over 
21 and over 27 years’ service for the period June 1 to December 31, 1942, due to in- 
active service in the Medical Reserve Corps. 

ist Lieut. Rowland Kieburtz: Difference in pay period between over 9 and over 
10 years’ service for the period June 1 to December 31, 1942, due to Enlisted serv- 
ice as a Flying Cadet. 

ist Lieut. William J. O’Brien: Difference in retired pay of a W. O., Jr. Grade, 
between over 24 and over 30 years’ service for the period June 1 to December 31, 
1942, by reason of Enlisted service in the Organized Militia. 

Charlotte E. Bucker, A. N. C.: Difference in retired pay of a nurse and the 
retired pay of a 2nd Lieut. for the period December 22 to 31, 1942. 


The basis for the proposed increased retired pay, and the questions 
arising, are stated as follows: 


Section 1 of the Pay Readjustment Act of 1942, approved June 16, 1942, as 
amended by the Act of December 2, 1942, provides in computing service for all pay 
purposes full time for all periods during which officers held commissions be 
credited. Section 3a of the latter Act provides that for the period during the 
existence of any War declared by Congress and for 6 months immediately follow- 
ing the termination of such War, certain additional services may be credited 
whether as an officer or an enlisted man. 

The question arises, therefore, as to whether Major Caspar R. Byars may be 
credited with service in the Medical Reserve Corps, which is not specifically men- 
tioned in either Section 1 or 3a of the Act of December 2, 1942. In the cases of 
Captain Bollenbeck, 1st Lieutenants Kieburtz and O’Brien, the question arises as 
to whether retired pay should be computed under section 3a of the above mentioned 
law. 

The Act of December 22, 1942, provides that members of the Army Nurse Corps 
shall have relative rank and receive the pay as is now or hereafter provided by 
law for commissioned officers without dependents of the Regular Army. The 
question arises as to whether this Act is applicable to former nurses of the Army 
Nurse Corps retired prior to the date of the Act and who are now on the Nurse 
Corps Retired List. The attached voucher is stated for the difference in pay for 
nurse Charlotte E. Bucker. 
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For convenience, the statutes relevant to consideration of the ques- 
tions presented are quoted below, in pertinent part: 
Section 15 of the Pay Readjustment Act of 1942, 56 Stat. 367: 


On and after the effective date of this Act, retired officers, warrant officers, 
nurses, enlisted men, and members of the Fleet Reserve and Fleet Marine Corps 
Reserve shall have their retired pay, retainer pay, or equivalent pay, See 
as now authorized by law on the basis of pay providedinthis Act * * 


The eleventh paragraph of section 1 of the Pay Readjustment Act 
of 1942, as amended by the act of December 2, 1942, 56 Stat. 1037: 


In computing the service for all pay purposes of officers paid under the provi- 
sions of this section, such officers shall be credited with full time for all periods 
during which they have held commissions as officers of any of the services men- 
tioned in the title of this Act, or in the Organized Militia prior to July 1, 1916, or 
in the National Guard, or in the National Guard Reserve, or in the National Guard 
of the United States, or in the Officers’ Reserve Corps, or in the Naval Militia, or 
in the National Naval Volunteers, or in the Naval Reserve force, Naval Reserve, 
Marine Corps Reserve force, Marine Corps Reserve, Coast Guard Reserve, and the 
Reserve Corps of the Public Health Service, or in the Philippine Scouts, or in the 
Philippine Constabulary, and service of Coast and Geodetic Survey officers author- 
ized in section 2 (b) of the Act of January 19, 1942 (Public Law 402, Seventy- 
seventh Congress) : Provided, That for officers in service on June 30, 1922, there 


- shall be included in the computation, in addition to the service set forth above, 


all service which was then counted in computing longevity pay, and service as a 
contract surgeon serving full time. Longevity pay for officers in any of the serv- 
ices mentioned in the title of this Act shall be based on the total of all service in 
any or all of said services which is authorized to be counted for lungevity pay 
purposes under the provisions of this Act or as may, otherwise be provided by law. 


Section 3A of the Pay Readjustment Act of 1942, as added by the 
act of December 2, 1942, supra: 


During the existence of any war declared by Congress and for six months imme- 
diately following the termination of such war, in computing the service for all 
pay purposes of officers paid under the provisions of section 1 or 3 of this Act, such 
officers, in addition to the time required to be credited by such sections, shall be 
credited with full time for all periods during which they were enlisted or held 
appointments as warrant officers or Army field clerks or as commissioned warrant 
officers in any of the services mentioned in the title of this Act, or in the Regular 
Army Reserve, or in the organized Militia prior to July 1, 1916, or in the National 
Guard, or in the National Guard Reserve, or in the National Guard of the United 
States, or in the enlisted Reserve Corps, or in the Naval Militia, or in the National 
Naval Volunteers, or in the Naval Reserve Force, Naval Reserve, Marine Corps 
Reserve force, Marine Corps Reserve, Coast Guard Reserve, and the Reserve Corps 
of the Public Health Service, or in the Philippine Scouts, or in the Philippine 
Constabulary. The provisions of this section shall not be construed to permit any 
commissioned officer to receive pay and allowances in excess of the maximum limi- 
tations imposed upon the total pay and allowances of any rank or grade by any 
of the provisions of this Act. 


Section 1 of the act of December 22, 1942, 56 Stat. 1072: 


That hereafter, during the present war and for six months thereafter, the 
members of the Army Nurse Corps shall have relative rank and receive pay and 
money allowances for subsistence and rental of quarters, and mileage and other 
travel allowances, as now or hereafter provided by law, for commissioned officers, 
without dependents, of the Regular Army in the sixth to the first pay periods, 
respectively. 


The additional service proposed to be credited in the computation 


of the retired pay of Captain Bollenbeck, Lieutenant Kieburtz and 
Lieutenant O’Brien, if authorized to be credited at all, would be 
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credited by virtue of section 3A of the Pay Readjustment Act of 
1942, and the proposed payment of the retired pay of a second lieu- 
tenant to Nurse Bucker would be by virtue of section 1 of the act of 
December 22, 1942. It will be noted, however, that both of these 
statutory provisions are limited in their application to the duration 
of war and six months thereafter. They make no change in the basis 
of computing the permanent pay of officers and nurses on the active 
list but are, in effect, merely provisions for a temporary increase in 
active duty pay in time of war. The general rule is that exceptional 
pay or increases of pay given for special services on active duty 
or under special circumstances incident to actual service, such as tem- 
porary increases of active duty pay in time of war, do not enter into 
the computation of retired pay. In Murphy v. United States, 38 C. 
Cls. 511, it was held that a retired enlisted man was not, in the com- 
putation of his retired pay, entitled to be credited with the 20 per- 
cent increase in pay given to enlisted men in time of war by the act 
of April 26, 1898, 30 Stat. 364, 365. See, also, 6 Comp. Dec. 182; 24 
id. 116. Cf. 4 id. 374; 9 id. 41; 18 id. 759 and 26 id. 478. Nothing ~ 
in the statutory provision here involved denotes a legislative intent 
to change that long established rule. The temporary increases of 
pay resulting from such statutory provisions are for wartime active 
service under conditions not affecting personnel on the retired list not 
performing active duty. Accordingly, you are advised that the 
questions stated with respect to the retired pay of Captain Bollen- 
beck, Lieutenants Kieburtz and O’Brien, and Nurse Bucker must be 
answered in the negative. See decision of today, B-32730, 23 Comp. 
Gen. 59, to the Secretary of the Navy. 

Your further question is as to whether Major Casper R. Byars may 
be credited with inactive service in the Medical Reserve Corps in the 
computation of his retired pay. While Major Byars’ service record is 
not set forth on the pay roll or in your letter, such record, as it appears 
in the Official Army Register issued January 1, 1942, is as follows: 

[Federal: Cont. surg. 20 Mar. 00 to 3 Mar. 03 and from 29 Mar. 05 to 3 May 
07.]—1 It. M. R. C. 28 Apr. 11; accepted 13 June 11; active duty 18 July 16; 1 lt. 
Med. Sec., O. R. C. 24 Mar. 17; accepted 6 Apr. 17; Maj. Med. Sec., O. R. C. 20 
June 17; accepted 5 July 17; vacated 10 Sept. 20—Maj. M. C. 1 July 20; accepted 
10 Sept. 20; retired 30 Nov. 33. 

It is assumed you have reference to the officer’s inactive commissioned 
service in the Medical Reserve Corps from June 13, 1911, to July 17, 
1916. 

Under the provisions of section 15 of the Pay Readjustment Act of 
1942, supra, Major Byars is entitled to have his retired pay computed 
on the basis of pay provided in that act. The retired pay to which 
he is thus entitled is based on what his active duty pay would have 
been had the permanent pay provisions of that act been in effect when 
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he was retired. Hence, the question is whether time in an inactive 
status in the Medical Reserve Corps is authorized to be counted as 
prior service in computing active duty pay under the permanent pay 
provisions of the said Pay Readjustment Act of 1942. 

The Medical Reserve Corps of the Army was established by section 
7 of the act of April 23, 1908, 35 Stat. 68. Under the terms of that 
act officers appointed in such reserve corps might be ordered to active 
duty by the Secretary of War in times of emergency, but only if then 
willing to serve. The act further provided that such officers, when 
on active duty, would be entitled to the pay and allowances of first 
lieutenants of the Medical Corps with increase for length of service 
then allowed by law, said increase to be computed only for time of 
active duty. The Medical Reserve Corps as thus constituted was 
abolished in 1917 pursuant to section 37 of the National Defense Act 
of 1916, 39 Stat. 189, which act established the Officers’ Reserve Corps, 
of which the present Medical Corps Reserve is a component. This 
Jater act provided that members of the former Medical Reserve Corps 
might be commissioned in the Officers’ Reserve Corps or honorably 
discharged from the service. 

As stated above, Major Byars’ right to count inactive service in 
the Medical Reserve Corps established by the act of April 23, 1908, 
supra, is dependent on whether such service may be counted under the 
provisions of section 1 of the Pay Readjustment Act of 1942 for active 
duty pay. Paragraph 11 of the said section 1 of the 1942 pay act, 
quoted above, specifically enumerates those organizations in which 
service may be counted for pay purposes. The said Medical Reserve 
Corps is not included in such enumeration, although various other 
reserve organizations, past and present, of the different military 
services are expressly mentioned and included. Under settled rules of 
statutory interpretation, the specific enumeration of such organiza- 
tions precludes the view that the inclusion of others not so enumerated 
was intended; it being presumed, in the absence of evidence to the 
contrary, that the exclusion of such other organizations was inten- 
tional. And even though it be assumed that the omission of the Medi- 
cal Reserve Corps was inadvertent, such an omission in the statute may 
not be cured by interpretation but must be left to correction by the 
Congress. 59C.J. 974. Cf. 16 Comp. Gen. 870; 19 id. 418. 

It follows that the question stated with respect to the service to be 
counted in the computation of Major Byars’ pay must be answered in 
the negative if, as herein assumed, the service referred to was inactive 
service in the Army Medical Reserve Corps established by the act of 
April 23, 1908, swpra. See decision of today, B-32508, 23 Comp. 
Gen. 56, to the Secretary of the Navy. 

The pay roll submitted with your letter is retained in the files of 
this office, payment thereon not being authorized, 

598796—44—-vol. 236 
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PAY—SERVICE CREDITS—INCLUSION OF SERVICE IN THE MEDICAL 
RESERVE CORPS OF THE ARMY, AND THE MEDICAL RESERVE CORPS 
AND THE DENTAL RESERVE CORPS OF THE NAVY 


Under sections 1 and 3 of the Pay Readjustment Act of 1942, as amended, authoriz- 
ing the counting for pay purposes of all periods during which officers paid 
thereunder have held commissions as officers in any of the services men- 
tioned in the title of the act and in certain other specified organizations, 
reserve components not specifically enumerated may not be regarded as 
included in the term “services mentioned in the title of this Act.” 

In computing service of commissioned officers for purposes of pay under sections 
1 and 3 of the Pay Readjustment Act of 1942, as amended, service in the now- 
abolished Medical Reserve Corps of the Army, and the Medical Reserve Corps 
and the Dental Reserve Corps of the Navy—which are not named in either 
of said sections as reserve organizations in which service may be counted 
for purposes of pay thereunder—may not be counted except in the case of 
officers in service on June 30, 1922, whose right to continue to count active 
service in those organizations is conferred by the proviso to the eleventh 
paragraph of said section 1. 


Assistant Comptroller General Yates to the Secretary of the Navy, July 28, 1943: 

There has been considered your letter of February 13, 1943, in which 
you request decision on the question whether commissioned officers of 
the Regular Navy (including retired officers on active duty) and com- 
missioned officers of the Naval Reserve whose pay is computed under 
sections 1 and 3 of the Pay Readjustment Act of June 16, 1942, 56 Stat. 


359, as amended by the act of December 2, 1942, 56 Stat. 1037, may 
count for pay purposes— 


(a) Inactive service as commissioned officers in the Medical Reserve Corps of 
the Army, the Medical Reserve Corps of the Navy, and the Dental Reserve Corps 
of the Navy. 


and, also, 


| 


(b) In case such inactive service may be counted for pay purposes, may officers 
of the Regular Navy, including retired officers on active duty, appointed prior to 
March 4, 1913, and entitled to count five years constructive service under section 
13 of the Act of March 8, 1899 (30 Stat. 1007), count for pay purposes full time for 
all periods of inactive service during which they held commissions in the Medical 
Reserve Corps of the Army, the Medical Reserve Corps of the Navy, and the 
Dental Reserve Corps of the Navy during the five years immediately preceding 
appointment to the Regular Navy. 


The Medical Reserve Corps of the Army was established by the act 
of April 23, 1908, 35 Stat. 66, 68, in part, as follows: 


Sec. 7. That for the purpose of securing a reserve corps of medical officers 
available for military service, the President of the United States is authorized to 
issue commissions as first lieutenants therein to such graduates of reputable 
schools of medicine, citizens of the United States, as shall from time to time, upon 
examination to be prescribed by the Secretary of War, be found physically, men- 
tally, and morally qualified to hold such commissions, the persons so commissioned 
to constitute and be known as the Medical Reserve Corps. The commissions so 
given shall confer upon the holders all the authority, rights, and privileges of 
commissioned officers of the like grade in the Medical Corps of the United States 
Army, except promotions, but only when called into active uty, as hereinafter 
provided, and during the period of such active duty. * * 

Seo. 8. That in emergencies the Secretary of War may order officers of the 
Medical Reserve Corps to active duty in the service of the United States in such 





DECISIONS OF THE COMPTROLLER GENERAL 57 


numbers as the public interests may require and may relieve them ‘rom such duty 
when their services are no longer necessary: Provided, Tha‘ uothing in this 
Act shall be construed as authorizing an officer of the Medical Reserve Corps 
to be ordered upon active duty as herein provided who is unwilling to accept such 
service, nor to prohibit an officer of the Medical Reserve Corps not designated for 
active duty from service with the militia, or with the volunteer troops of the 
United States, or in the service of the United States in any other capacity, but 
when so serving with the militia or with volunteer troops, or when employed 
in the service of the United States in any other capacity, an officer of the Medical 
Reserve Corps shall not be subject to call for duty under the terms of this section: 
* * * And provided further, That any officer of the Medical Reserve Corps who 
is subject to call and who shall be ordered upon active duty as herein provided 
and who shall be unwilling and refuse to accept such service shall forfeit his 
commission. 

So. 9. That officers of the Medical Reserve Corps when called upon active duty 
in the service of the United States, as provided in section eight of this Act, shall 
be subject to the laws, regulations, and orders for the government of the Regular 
Army, and during the period of such service shall be entitled to the pay and allow- 
ances of first lieutenants of the Medical Corps with increase for length of service 
now allowed by law, said increase to be computed only for time of active 
duty: * * ® 


The Medical Reserve Corps of the Navy was established by the 
act of August 22, 1912, 37 Stat. 328, 344, as a constituent part of the 
Medical Department of the Navy “under the same provisions, in all 
respects (except as may be necessary to adapt the said provisions to the 
Navy),” as those set forth in the said act of April 23, 1908, establishing 
the Medical Reserve Corps of the Army. The Dental Reserve Corps 
of the Navy was authorized by the act of March 4, 1913, 37 Stat. 891, 


903, to be organized and operated under the provisions of the said act 
of August 22, 1912. See, also, the act of August 29, 1916, 39 Stat. 
556, 574. 

By section 87 of the act of June 3, 1916, 39 Stat. 189, 190, the Medical 
Reserve Corps of the Army was abolished one year from the date of 
the act. That act provided that the members of such Corps could be 
commissioned in the Officers’ Reserve Corps or be honorably discharged 
from the service. The laws relating to the Medical Reserve Corps 
and Dental Reserve Corps of the Navy were repealed by the act of 
July 1, 1918, 40 Stat. 704, 708, which provided that members of' such 
Corps could be enrolled in the Naval Reserve Force in the grades and 
ranks held at that time. 

The eleventh paragraph of section 1 of the Pay Readjustment Act 
of June 16, 1942, as amended, 56 Stat. 1037, provides: 


In computing the service for all pay purposes of officers paid under the 
provisions of this section, such officers shall be credited with full time for all 
periods during which they have held commissions as officers of any of the services 
mentioned in the title of this Act, or in the Organized Militia prior to July 1, 
1916, or in the National Guard, or in the National Guard Reserve, or in the 
National Guard of the United States, or in the Officers’ Reserve Corps, or in 
the Naval Militia, or in the National Naval Volunteers, or in the Naval Reserve 
force, Naval Reserve, Marine Corps Reserve force, Marine Corps Reserve, Coast 
Guard Reserve, and the Reserve Corps of the Public Health Service, or in the 
Philippine Scouts, or in the Philippine Constabulary, and service of Coast and 
Geodetic Survey officers authorized in section 2 (b) of the Act of January 19, 
1942 (Public Law 402, Seventy-seventh Congress): Provided, That for officers 
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in service on June 30, 1922, there shall be included in the computation, in addi- 
tion to the service set forth above, all service which was then counted in com- 
puting longevity pay, and service as a contract surgeon serving full time. 
Longevity pay for officers in any of the services mentioned in the title of this 
Act shall be based on the total of all service in any or all of said services which 
is authorized to be counted for longevity pay purposes under the provisions of 
this Act or as may otherwise be provided by law. 

Section 3 of the same act, as amended, prescribing the pay of Na- 
tional Guard and reserve officers on active duty, contains the following 
provision: 

* * * in computing their service for pay they shall be credited with full 
time for all periods during which they have held commissions as officers of any 
of the services mentioned in the title of this Act or in the Organized Militia 
prior to July 1, 1916, or in the National Guard, or in the National Guard Reserve, 
or in the National Guard of the United States, or in the Officers Reserve Corps, 
or in the Naval Militia, or in the National Naval Volunteers, or in the Naval 
Reserve Force, Naval Reserve, Marine Corps Reserve Force, Marine Corps Reserve, 
Coast Guard Reserve, and the Reserve Corps of the Public Health Service, or 
in the Philippine Scouts, or in the Philippine Constabulary, and service author- 
ized in section 2 (b) of the Act of January 19, 1942 (Public Law 402, Seventy- 
seventh Congress). 

Officers in service on June 30, 1922,. were authorized to include 
periods of active duty as officers of the said Medical Reserve Corps 
and Dental Reserve Corps in the computation of their longevity pay 
and, consequently, such officers are entitled under the proviso in the 
quoted part of section 1 of the Pay Readjustment Act of 1942, to con- 
tinue to count such service for pay purposes under the latter act. 
Otherwise, sections 1 and 3 of the said Pay Readjustment Act of 1942, 
as amended, authorize the counting of full time for all periods during 
which officers paid thereunder have held commissions as officers in 
any of the services mentioned in the title of that act and in certain 
other specified organizations.. Some of the latter organizations are 
presently existing reserve components of the services mentiond in the 
title of the act and some are reserve components no longer in exist- 
ence. As various reserve components were thus expressly named, it 
is evident that reserve components not named were not intended to 
be included in the term “services mentioned in the title of this Act.” 
The three abolished reserve organizations here in question are not 
named in either section 1 or section 3 of the act. Hence, authority to 
count service therein may not be considered as included within the 
authority to count service in any of the other components expressly 
named. Having in mind the familiar rule of statutory construction 
that where a statute specifically enumerates the things upon which 
it is to operate it is to be construed, in the absence of evidence of a 
contrary intent, as excluding from its effect all those not expressly 
mentioned, it must be held that—with the exception of officers in serv- 
ice on June 30, 1922, who may continue to count their active service 
in such organizations under the proviso in section 1—the counting of 
service in the Medical Reserve Corps of the Army, the Medical Reserve 
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Corps of the Navy and the Dental Reserve Corps of the Navy, organ- 
ized under the acts of 1908, 1912 and 1913, swpra, is not authorized 
under sections 1 and 3 of the Pay Readjustment Act of June 16, 1942, 
as amended. See decision of today, B-32302, 23 Comp. Gen. 52, to 
Lieutenant Colonel Carl Witcher, Finance Department, U. S. Army. 
Accordingly, question (a) is answered in the negative. 

In view of the negative answer to question (a), question (b) requires 
no reply. 


(B-82730) 


RETIRED PAY OF NAVAL PERSONNEL—COUNTING OF ADDITIONAL 
SERVICE AUTHORIZED TO BE CREDITED IN TIME OF WAR; NAVAL 
PERSONNEL TEMPORARILY PROMOTED TO HIGHER RANK 


In computing the retired pay of officers transferred to the retired list of the 
Regular Navy prior to June 1, 1942, the effective date of the Pay Readjust- 
ment Act of 1942, there may be counted such service which they had at the 
time of retirement as is authorized to be counted for pay purposes by the 
provisions of section 1 of the act, as amended, which are permanent in nature, 
but, whether retired before or after June 1, 1942, the additional service tem- 
porarily authorized by section 3A of said act to be counted for active duty 
pay purposes during the war period may not be counted in computing 
retired pay. 

Under the provisions of section 8 of the act of July 24, 1941, as amended, that a 
person retired or advanced on the retired list thereunder for physical dis- 
ability incurred in line of duty while serving under a temporary appointment 
in a higher rank shall receive retired pay “at the rate of 75 per centum of the 
active-duty pay to which he was entitled while serving in such rank,” the 
retired pay of such a person should be based on the active duty pay to which 
he was entitled under his temporary appointment by virtue of the permanent 
pay provisions of the Pay Readjustment Act of 1942, as amended, thus exclud- 
ing any temporary additions to pay during the war period resulting from the 
counting of prior enlisted, warrant, etc., service under section 3A of the 
latter act. 

The saving provisions of section 7 (a) of the act of July 24, 1941, with respect to 
the rights, benefits, and privileges in the permanent rank of Navy and Marine 
Corps personnel temporarily appointed to higher rank under authority of the 
act, have the effect of saving to a person so temporarily appointed the right 
to the retirement benefits and priviliges of his permanent rank if more 
beneficial than those provided for the temporary higher rank. 

In view of the provisions of the act of June 19, 1942, that in determining active 
duty and retired pay of commissioned warrant officers of the Navy, the phrase 
“with creditable record on the active list,” appearing in section 1 of the act 
of June 10, 1922, as amended, shall be construed to include, as service on the 
active list, service on active duty performed subsequent to retirement, the 
same interpretation may be applied to the identical phrase appearing in the 
fourth paragraph of section 8 of the Pay Readjustment Act of 1942 in the 
same connection as in the act of June 10, 1922. 

A commissioned warrant officer of the Navy, with creditable record, retired pur- 
suant to the act of May 13, 1908, after 30 years’ service, may be paid, after 
recall to active duty and subsequent advancement on the retired list, pur- 
suant to section 8 (b) of the act of July 24, 1941, for physical disability 
incurred in line of duty, to the rank of lieutenant in which he was temporarily 
serving at the time of such advancement, either the retired pay of a commis- 
sioned warrant officer with his length of commissioned service (including 
active service performed since retirement) retired after 30 years’ service or 
the retired pay incident to advancement on the retired list pursuant to the 
act of July 24, 1941, whichever is higher. 

An officer of the Regular Navy on the retired list for physical disability who was 
recalled to active duty and temporarily promoted pursuant to the act of 
July 24, 1941, to a higher rank is, upon subsequent advancement on the retired 
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list to the higher active duty rank for physical disability incurred in line of 
duty, pursuant to section 8 (c) of the act, entitled to retired pay computed 
at the rate of 75 percent of the active duty pay of such higher rank, including 
that part which resulted from counting inactive service on the retired list as 
authorized by the permanent provisions of section 1 of the Pay Readjustment 
Act of 1942, as amended. 

A temporary commissioned warrant officer who was appointed from a permanent 
enlisted grade under authority of the act of July 24, 1941, and placed on the 
retired list in his temporary rank pursuant to section 8 (a) of said act for 
physical disability incurred in line of duty is entitled either to retired pay at 
the rate of 75 percent of the active duty pay of the temporary rank or, where 
by reason of the provisions of section 7 (a) of said act, as amended, he was 
entitled to the higher active duty pay of a warrant officer while serving as a 
temporary commissioned warrant officer, to retired pay at the rate of 75 
percent of such higher pay. 


Assistant Comptroller General Yates to the Secretary of the Navy, July 28, 1943: 


There has been considered your letter of February 23, 1948 
(JAG :K:WJG:gb SO 2 20 220), requesting a decision on certain ques- 
tions stated in a letter from the Chief of the Bureau of Supplies and 
Accounts, Navy Department, dated February 16, 1943, relative to the 
service which retired officers of the Navy may count for pay purposes 
in the computation of their retired pay. The questions will be an- 
swered in the order presented in the letter from the Chief of the Bureau 
of Supplies and Accounts, the first question being stated as follows: 


Section 3A of reference (b) [Pay Readjustment Act of 1942, as amended] 
provides that during the existence of any war declared by Congress and for six 
months immediately following the termination of such war, in computing service 
for all pay purposes of officers paid under the provisions of Section 1 and 3 of 
the Pay Readjustment Act of 1942, such officers, in addition to the time required 
to be credited by said Sections, shall be credited with full time for all periods 
during which they were enlisted or held appointments as warrant officers or 
field clerks, or as commissioned warrant officers in the several branches of the 
various services mentioned therein. The temporary nature of this legislation 
brings up the question as to whether officers who were retired prior to June 1, 
1942, and who are paid retired pay on the basis of the rates prescribed in Section 1 
are entitled to count under Section 3A of reference (b) prior enlisted and warrant 
service which was denied them under laws governing-service for pay purposes 
at the time they were placed on the retired list. It, therefore, is requested that 
a decision be obtained from the Comptroller General as to whether an officer 
who was transferred to the retired list of the Regular Navy prior to June 1, 
1942 and who has not been recalled to active duty subsequent to requirement is 
entitled to count for pay purposes in the computation of his retired pay only 
the service which he was entitled to count under laws in effect on May 31, 1942, 
or whether he may now count any additional service (both active and inactive) 
enumerated in Sections 1 and 3A of reference (a). 


The pertinent provisions of section 1 of the Pay Readjustment Act 
of 1942, 56 Stat. 359, are contained in the eleventh paragraph of such 
section, which paragraph was amended by the act of December 2, 
1942, 56 Stat. 1037, to read as follows: 


In computing the service for all pay purposes of officers paid under the pro- 
visions of this section, such officers shall be credited with full time for all periods 
during which they have held commissions as officers of any of the services men- 
tioned in the title of this Act, or in the Organized Militia prior to July 1, 1916, 
or in the National Guard, or in the National Guard Reserve, or in the National 
Guard of the United States, or in the Officers’ Reserve Corps, or in the Naval 
Militia, or in the National Naval Volunteers, or in the Naval Reserve force, Naval 
Reserve, Marine Corps Reserve force, Marine Corps Reserve, Coast Guard Re- 
serve, and the Reserve Corps of the Public Health Service, or in the Philippine 
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Scouts, or in the Philippine Constabulary, and service of Coast and Geodetic 
Survey officers authorized in section 2 (b) of the Act of January 19, 1942 (Public 
Law 402, Seventy-seventh Congress): Provided, That for officers in service on 
June 30, 1922, there shall be included in the computation, in addition to the service 
set forth above, all service which was then counted in computing longevity pay, 
and service as a contract surgeon serving full time. Longevity pay for officers 
in any of the services mentioned in the title of this Act shall be based on the 
total of all service in any or all of said services which is authorized to be 
counted for longevity pay purposes under the provisions of this Act or as may 
otherwise be provided by law. 

Section 3A of the Pay Readjustment Act of 1942, as added by the 
act of December 2, 1942, supra, provides: 

During the existence of any war declared by Congress and for six months im- 
mediately following the termination of such war, in computing the service for 
all pay purposes of officers paid under the provisions of section 1 or 3 of this Act, 
such officers, in addition to the time required to be credited by such sections, 
shall be credited with full time for all periods during which they were enlisted 
or held appointments as warrant officers or Army field clerks or as commissioned 
warrant officers in any of the services mentioned in the title of this Act, or in 
the Regular Army Reserve, or in the organized Militia prior to July 1, 1916, or 
in the National Guard, or in the National Guard Reserve, or in the National 
Guard of the United States, or in the enlisted Reserve Corps, or in the Naval 
Militia, or in the National Naval Volunteers, or in the Naval Reserve Force, Naval 
Reserve, Marine Corps Reserve force, Marine Corps Reserve, Coast Guard Re- 
serve, and the Reserve Corps of the Public Health Service, or in the Philippine 
Scouts, or in the Philippine Constabulary. The provisions of this section shall 
not be construed to permit any commissioned officer to receive pay and allowances 
in excess of the maximum limitations imposed upon the total pay and allowances 
of any rank or grade by any of the provisions of this Act. [Italics supplied.] 


Section 15 of the Pay Readjustment Act of 1942, 56 Stat. 367, 
provides: 

On and after the effective date of this Act, retired officers, warrant officers, 
nurses, enlisted men, and members of the Fleet Reserve and Fleet Marine Corps 
Reserve shall have their retired pay, retainer pay, or equivalent pay, computed 
as now authorized by law on the basis of pay provided in this Act, which pay 


shall include increases for all active duty performed since retirement 2)? 
in the computation of their longevity pay and pay periods * * *, 


The effect of section 15 of the said Pay Readjustment Act of 1942 
is to give an officer retired prior to its effective date, June 1, 1942, 
the same retired pay as an officer of the same rank and length of 
service retired subsequent to such effective date. However, it has 
long been established that exceptional pay or temporary increases in 
pay given for special services or under special circumstances incident 
‘to actual service, such as a temporary increase in active duty pay in 
time of war, do not enter into the computation of retired pay. See 
Murphy v. United States, 38 C. Cls. 511; 4 Comp. Dec. 374; 6 id. 182; 
9 id. 41; 13 id. 759; 24 id. 116; 26 id. 478. The provisions of section 
3A of the Pay Readjustment Act of 1942, supra, are expressly made 
applicable only “During the existence of any war declared by Con- 
gress” and for six months thereafter. In effect, that section merely 
authorizes temporary increases in active duty pay in time of war 
based on the additional classes of service therein enumerated and 
such temporary increases in active duty pay do not enter into the 
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computation of the retired pay of persons on the retired list, whether 
retired before or after June 1, 1942. See decision of today, B-32302, 
23 Comp. Gen. 52, to Lieutenant Colonel Carl Witcher, Finance De- 
partment, U. S. Army. 

Accordingly, in answer to the first question it must be held that an 
officer who is transferred to the retired list of the Regular Navy 
prior to June 1, 1942, may count for pay purposes in the computation 
of his retired pay such service which he had at the time of his retire- 
ment as is authorized to be counted by section 1 of the Pay Read- 
justment Act of 1942, 56 Stat. 359, as amended, since the pay increases 
resulting from the provisions of such section are permanent in na- 
ture, but in view of the temporary character of the pay increases 
under section 3A of that act, the additional service authorized therein 
to be counted for active duty pay purposes in time of war may not 
be counted in computing the retired pay of an officer retired either 
before or after June 1, 1942. 

The second question is stated as follows: 


A warrant officer with over 21 years’ total enlisted and warrant service was 
appointed a temporary lieutenant (jg) on June 15, 1942, and, under the provisions 
of Section 1 and 8A of reference (b), became entitled to the pay of the third 
pay period, plus longevity increase of 35 percent. Pursuant to the authority con- 
tained in Section 8 (a) of reference (a) [act of July 24, 1941, 55 Stat. 603], 
he was placed on the retired list on January 1, 1943, in his temporary rank for 
disability incurred in line of duty. Is such officer entitled to retired pay computed 
as 75 per cent of the active duty pay which he was receiving when placed on the 
retired list on January 1, 1943? In case the answer is in the aflirmative, would 
such retired pay be subject to reduction six months after the close of the war 
because of the temporary provision of Section 3A of reference (b)? Such 
action would result in reduction of retired pay from $2430 per annum, 75 
per cent of the active duty pay to which he was entitled at time of retirement, 
to $1500 per annum, 75 percent of the active duty pay of a lieutenant (jg) with 
less than 3 years’ commissioned service for pay purposes, as authorized in 
Section 1 of reference (b). 


Section 8 of the act of July 24, 1941, 55 Stat. 604, provides: 


Seo. 8. (a) An officer or enlisted man of the active list of the Regular Navy 
or Marine Corps, or an enlisted man of the Fleet Reserve or Fleet Marine Corps 
Reserve, who incurs physical disability while serving under a temporary appoint- 
ment in a higher rank, shall be retired in such higher rank with retired pay at 
the rate of 75 per centum of the active-duty pay to which he was entitled while 
serving in that rank. 

(b) An officer or enlisted man of the retired list of the Regular Navy or 
Marine Corps who was placed thereon for reasons other than physical disability 
shall, if he incurs physical disability while serving under a temporary appoint- 
ment in a higher rank, be advanced on the retired list to such higher rank 
with retired pay at the rate of 75 per centum of the active duty pay to which 
he was entitled while serving in that rank. 

(c) An officer of the retired list of the Regular Navy or Marine Corps 
who was placed thereon by reason of physical disability shall, if he incurs 
physical disability while serving under a temporary appointment in a higher 
rank, subject to the provisions of subsection (e) hereof, be advanced on the 
retired list to such higher rank with retired pay at the rate of 75 per centum 
of the active-duty pay to which he was entitled while serving in that rank. 

(d) An officer of the retired list of the Regular Navy or Marine Corps who was 
placed thereon for reasons other than physical disability shall, if he incurs 
physical disability while serving on active duty in the same rank as that held by 
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him on the retired list and if not otherwise entitled thereto, receive 75 per 
centum of the active-duty pay to which he was entitled while serving in that rank. 


While subsections (a), (b), (c), and (d) of section 8 of the act of 
July 24, 1941, supra, provide that an officer or enlisted man retired or 


) advanced on the retired list thereunder for physical disability incurred 
y while serving under a temporary appointment in a higher rank shall 
receive retired pay “at the rate of 75 per centum of the active-duty 
: pay to which he was entitled while serving in that rank,” such lan- 
- guage evidences no intent that such retirement pay should be reduced 
s after the war or that it should be computed from the beginning on 
- temporary additions to pay, such as that resulting from counting prior 
s service which under the provisions of section 3A of the Pay Readjust- 
n ment Act of 1942 is authorized to be counted for active duty pay 
t purposes only for a temporary period of time. That is, under the 
r established rule that temporary additions to pay do not constitute a 
part of the active duty pay on which retirement pay is based, the active 
duty pay to which a person was entitled for retirement pay purposes 
¥ while serving in a temporary rank is the permanent active duty pay 
1s of that rank to which he was entitled. Otherwise, temporary officers 
i” would receive retired pay in excess—and, in many cases, greatly in 
1, excess—of that received by permanent officers of the same rank and 
a service retired for physical disability under identical conditions. Cer- 
he tainly no such discrimination was intended. Therefore, answering 
= the second question, you are advised that under the stated circum- 
ch stances the officer would be entitled from the date of retirement to 
= 75 percent of the active duty pay to which he was entitled under his 
th temporary appointment by virtue of the permanent pay provisions 
- of the Pay Readjustment Act of 1942, thus excluding that part of his 
active duty pay which he was receiving under the provisions of section 
3A of such act. See the answer to the preceding question. As to such 
Wy retired pay being less than the retired pay to which the temporary 
officer would be entitled if retired in his permanent rank of warrant 
- officer under the same circumstances, see the answer to the last part 
of question 3, infra. 
ty The third question is as follows: 
int- A commissioned warrant officer, with creditable record and with prior enlisted 
ink and warrant service of 21 years and commissioned service of 9 years, was placed 
ich on the retired list on his own application after completion of 30 years under the 
provisions of the Act of May 13, 1908, on January 1, 1939, at which time he was 
rps entitled to retired pay computed as the highest pay of his grade, or $2250 per 
urs annum. He was recalled to active duty on October 1, 1939 and on January 3, 
her 1942, was given temporary appointment to the rank of Lieutenant. Under the 
the provisions of Section 1 and 3A of the Pay Readjustment Act of 1942, he was 
tum entitled effective June 1, 1942, to count prior enlisted and warrant service for pay 
purposes and was, therefore, entitled to the base pay of the fourth pay period plus 
was 50 per cent longevity increase. He was placed on the retired list in his temporary 
urs 


rank on January 1, 1943 under the provisions of Section 8 (b) of reference (a) for 
physical disability incurred in line of duty. 
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(1) Is such officer entitled to retired pay computed as 75 per cent of the active 
duty pay which he was receiving when placed on the retired list on January 1, 
1943? 


(2) In case the answer to question (a) [sic] is in the affirmative would such 
retired pay be subject to a reduction six months after the close of the war because 
of the temporary provisions of section 3A of reference (a)? Such action would 
result in reduction of retired pay from $3375 per annum to $2160 per annum. 

(3) In case the answer to question (2) is in the affirmative is such officer 
entitled to 75 per cent of the highest pay of a commissioned warrant officer with 
(a) under ten years’ commissioned service, or (b) over ten years’ commissioned 
service with creditable record, in view of the saving clause in Section 19 of 
reference (b)? 

The officer’s retired pay is to be computed on only that part of his 
active duty pay under the temporary appointment to which he was en- 
titled by virtue of the permanent pay provisions of the existing laws 
governing pay. See the answer to the second question, supra. 

The foregoing answer obviates the necessity for an answer to part (2) 
of the question ; and while reply to part (3) of the question is requested 
only in the event the answer to part (2) is in the affirmative, it appears 
that in view of the answer to part (1) of the question a reply to part 
(3) is desirable. That part of the question refers to the saving clause 
in section 19 of the Pay Readjustment Act of 1942, 56 Stat. 369, but 
the pertinency of that section in connection with this particular ques- 
tion is not clear. However, section 7 (a) of the act of July 24, 1941, 55 
Stat. 604, under which the retired commissioned warrant officer on ac- 
tive duty was temporarily appointed to the rank of lieutenant, pro- 
vides, in part: 


The permanent, probationary, or acting appointments of those persons tem- 
porarily appointed in accordance with the provisions of this Act shall not be 
vacated by reason of such temporary appointments, such persons shall not be 
prejudiced thereby in regard to promotion, advancement, or appointment in ac- 
cordance with laws relating to the Regular Navy or Marine Corps, and their rights, 
benefits, privileges, and gratuities shall not be lost or abridged in any respect 
whatever by their acceptance of commissions or warrants hereunder: * * * 

These provisions, and the purpose thereof, are broad enough to save 
to a person temporarily appointed to a.higher rank under the act the 
right to the retirement privileges and benefits of his permanent rank if 
more beneficial than those provided for the temporary higher rank. 
Otherwise, his rights, benefits and privileges would be abridged by the 
acceptance of the temporary appointment. 

In computing their retired pay, retired officers, warrant officers, and 
others are entitled to include increases for all active duty performed 
after retirement. See section 15 of the Pay Readjustment Act of 1942, 
supra. The fourth paragraph of section 8 of the Pay Readjustment 
Act of 1942, 56 Stat. 362, 363, provides: 

Commissioned warrant officers of the Navy, Marine Corps, and Coast Guard 
with creditable records on the active list, after ten years of commissioned serv- 
ice * * * ghall receive the base pay of the third period as established by 
section 1 of this Act and shall be entitled to the money allowances for subsistence 


and for rental of quarters as established by sections 5 and 6 of this Act for officers 
receiving the pay of the third period. [Italics supplied.] 
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A provision similar to the above was contained in section 1 of the act 
of June 10, 1922, as amended, 45 Stat. 1186, 1187, and with respect 
thereto it was provided in the act of June 19, 1942, 56 Stat. 372, as 
follows: 
That, effective from September 8, 1939, for the purpose of determining both 
active duty and retired pay of commissioned warrant officers of the Navy, including 
such officers advanced in rank pursuant to the provisions of the Act approved June 
21, 1980 (46 Stat, 798), the phrase “with creditable records on the active list” 
appearing in section 1 of the Act approved June 10, 1922, as amended (45 Stat. 
1187), shall be construed to include, as service on the active list, service on active 
duty heretofore or hereafter performed subsequent to retirement. 

Since that particular phrase is used, also, in the Pay Readjustment 
Act of 1942, enacted contemporaneously with the said act of June 19, 
1942, and in the same connection as in the act of June 10, 1922, there 
would appear to be little doubt that the prescribed interpretation ap- 
plies likewise to the same language in the said Pay Readjustment Act. 

It follows that if the commissioned warrant officer referred to in 
the above question had not been temporarily promoted he would have 
been entitled, when released from active duty, to count the active duty 
subsequent to his retirement in the computation of his retired pay. 
When retired he had, in addition to 21 years enlisted and warrant serv- 
ice, 9 years commissioned service, and, counting his active duty since 
retirement, he now has over 10 years commissioned service. Accord- 
ingly, he now may be paid retired pay based on the highest pay of his 
grade as a commissioned warrant officer with over 10 years commis- 
sioned service retired pursuant to the act of May 13, 1908, 35 Stat. 128, 
after 30 years service, if his retired pay, thus computed, exceeds that to 
which he is entitled incident to his advancement and retirement under 
the provisions of the said act of J my 24,1941. See decision of August 
11, 1936, A-67898. 

The fourth question presented is stated as follows: 

A lieutenant of the Regular Navy with 12 years and 4 months commissioned 
service was placed on the retired list under the provisions of Section 1453 Revised 
Statutes for physical disability incurred in line of duty on October 1, 1931. He 
was called to active duty on December 15, 1939 and on February 26, 1942 was tem- 
porarily promoted to the rank of lieutenant commander. Under the decision of 
January 19, 1943 [22 Comp. Gen. 664], this officer is entitled to count commis- 
sioned service while on the retired list from October 1, 1931 to December 15, 1939, 
in the computation of longevity and period pay increases which entitled him to 
the pay of the fourth pay period plus longevity increase of 35 per cent. This 
officer was placed on the retired list on February 1, 1943 under the provisions of 
Section 8 (c) and (e) of reference (a) for physical disability incurred in line of 
duty while serving in a higher rank. Is such officer entitled to retired pay com- 
puted as 75 per cent of the active duty pay which he was receiving when placed 
on the retired list on February 1, 1943, or under the provisions of Section 15 of 
reference (a) is he entitled to retired pay computed on the basis of the pay pre- 
scribed for lieutenant commander with over 15 years’ service (total of active 
commissioned service prior and subsequent to transfer to the retired list) for pay 
purposes? 

Section 8 (c) of the act of July 24, 1941, quoted above, provides that 
an officer of the retired list of the Regular Navy or Marine Corps who 
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was placed thereon by reason of physical disability shall, if he incurs 
physical disability while serving under a temporary appointment in a 
higher rank, be advanced on the retired list to such higher rank with 
retired pay “at the rate of 75 per centum of the active-duty pay to 
which he was entitled while serving in that rank.” 

Sections 8 (e) and 10 of the act of July 24, 1941, 55 Stat. 604, 605, 
provide: 


(e) The benefits of this section shall apply only to an individual who incurs 
physical disability in line of duty in time of war or national emergency. In the 
ease of those officers to whom subsection (c) hereof is applicable retirement in 
the next higher rank shall be effected upon a finding by a naval retiring board 
that the disability was incident to the service while on active duty in the higher 
rank and upon a rating by such board, in accordance with regulations pre- 
scribed by the Secretary of the Navy, at not less than 30 per centum permanent 
disability. In all other cases officers shall be retired in accordance with existing 
law providing for the retirement of officers. 

* a . * . * * * 

Seo. 10. Personnel appointed or advanced under the authority of this Act may 
be continued in their temporary status during such period as the President may 
determine, but not longer than six months after the termination of war or 
national emergency. Upon the termination of their temporary status such per- 
sonnel shall, unless otherwise provided herein, revert to their permanent 
grades, ranks, or ratings, but upon being subsequently retired or in the case 
of retired officers returned to an inactive status, they sha!!, on condition that 
their performance of duty under such temporary appointments has been satis- 
factory, be placed on the retired list, or advanced thereon as the case may be, 
with the highest rank held by them while on active duty: Provided, That except 
where specific provision is made otherwise, their retired pay shall be based 
on the pay of the rank or rating held at the time of retirement: Provided, further, 
That nothing in this Act shall entitle such personnel, when recalled to active 
duty, to any other rank or rating than that in which they were serving at the 
time of retirement. 


The last sentence of section 8 (e) lends support to the view, if such 
were necessary, that the retirement pay benefits intended to be con- 
ferred upon retired officers who are advanced on the retired list for 
physical disability under section 8 (c), with 75 per centum of the 
active duty pay to which entitled while serving in their higher tem- 
porary rank, are specific and are not subject to the limitations con- 
tained in the general provision of section 15 of the Pay Readjustment 
Act of 1942, which authorizes increases in retired pay only for active 
duty performed subsequent to retirement. The facts stated in this 
case indicate that the officer, previously retired as a lieutenant for 
physical disability, upon call to active duty on December 15, 1939, 
had completed 12 years and 4 months commissioned service, and under 
the provisions of section 1 of the Pay Readjustment Act of 1942, as 
amended by the act of December 2, 1942, supra, he was entitled to be 
credited with 9 years, 2 months and 15 days inactive time on the 
retired list for the purpose of computing his active duty pay and 
allowances while serving in his temporary rank of lieutenant com- 
mander, 22 Comp. Gen. 664. The resulting increase in his active duty 
pay was pursuant to a permanent pay provision in the said Pay Read- 
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justment Act, as amended, and, thus, was a part of the active duty 
pay to which he was entitled while serving in the temporary rank on 
which retirement pay is authorized to be computed. Giving effect 
not only to the provisions of sections 15 and 1 of the Pay Readjust- 
ment Act of 1942, as amended, but, also, to the evident purpose and in- 
tent of section 8 (c) of the act of July 24, 1941, the conclusion appears to 
be clear that this officer’s retired pay, effective from February 1, 1943, 
is for computation at the rate of 75 per centum of the active duly Ray 
to which he was entitled while serving in the temporary rank of lieu- 
tenant commander, including that part of such active duty pay which 
resulted from counting inactive service on the retired list prior to his 
recall to active duty and temporary appointment to such higher rank. 


The fifth question is stated as follows: 


A chief petty officer, with over 18 years of enlisted service, was appointed a 
temporary commissioned warrant officer effective August 1, 1942. Under the pro- 
visions of Public Law 777 of November 30, 1942 he has been credited with the pay 
of a warrant officer with equivalent length of service or $2,340 per annum. He js 
to be placed on the retired list on March 1, 1943 under the provisions of Section 
8 (a) of reference (a). Is such officer entitled to retired pay computed as 75 per- 
cent of the active duty pay which he was receiving at time of retirement, and may 
he continue to draw retired pay at that rate when temporary appointment author- 
ized by reference (a) ordinarily expires by limitation on the basis that transfer 
to the retired list in his temporary rank is tantamount to permanent promotion 
to that rank? In this connection, attention is invited to the fact that if entitled 
only to retired pay computed on the basis of a chief warrant officer with equivalent 
length of service, his retired pay would be reduced from $1,755 to $1,575 per annum. 
Section 8 (a) of the act of July 24, 1941, supra, provides that an officer 
or enlisted man retired under the conditions recited therein shall be 
retired in his temporary higher rank with retired pay “at the rate of 75 
per centum of the active-duty pay to which he was entitled while serv- 
ing in that rank.” Thus the retired pay to which a temporary com- 
missioned warrant officer appointed from a permanent enlisted grade is 
entitled under section 8 (a) is not necessarily the per centum of the 
active duty pay of the temporary rank in which serving but is 75 per 
centum of the active duty pay “to which he was entitled while serving 
in that rank”, which might be the permanent pay of that rank or the 
permanent pay of some other rank authorized by law under the cir- 
cumstances. 

Section 7 (a) of the said act of July 24, 1941, as amended by the act 
of November 30, 1942, 56 Stat. 1023, provides, in pertinent part: 

* * * That enlisted men who are temporarily appointed to commissioned 
rank under the authority of this Act shall be entitled to the pay and allowances of 


warrant officers with equivalent service or to the pay and allowances Rane by 
law for the position temporarily occupied, whichever is the greater * * 


While the active duty rank conferred under the provisions of the 
act of July 24, 1941, whether by reason of an original temporary ap- 
pointment or by promotion from a lower rank or grade, is temporary 
in character, retirement under the provisions of the act entitles the per- 
son so retired to retired pay indefinitely. See in this connection the 
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provisions of section 10. Since the person referred to in this question 
was entitled under the quoted provision of amended section 7 (a) to 
the higher pay of a warrant officer while serving as a temporary com- 
missioned warrant officer, he is entitled upon retirement under section 
8 (a) of the original act to 75 per centum of such higher pay. 


(B-24262) 


POSTAL EMPLOYEES—OVERTIME COMPENSATION DURING COMPEN- 
SATORY TIME OFF ON SATURDAYS FOR WORK ON SUNDAYS OR 
HOLIDAYS 


Under the provisions of sections 117, 118, and 832, Title 39, U. S. Code, controlling 
the hours of work, and overtime compensation or compensatory time for 
work on Saturdays, Sundays, and holidays, of pdéstal employees, a postal 
employee of a class entitled to compensation at the overtime rate for service 
required on Saturdays as a sixth day of work may not be granted compensa- 
tory time off from duty on a Saturday for work on a preceding Sunday or 
holiday and paid compensation at the overtime rate for the Saturday, on 
which no work is performed. 


Comptroller General Warren to the Postmaster General, July 29, 1943: 
I have your letter of July 14, 1943, as follows: 


In your decision of March 11, 1942 (B-24262) to me you commented, in part, 
as follows: 

“A postal employee of the class in question may be scheduled for work on 
the same day he is granted time off from duty in lieu of work required on 
Saturday, but both compensatory time off from duty and overtime compensation 
may not be allowed for the same period of the day.” 

On March 27, 1942, sixteen days after the date of the above mentioned decision, 
section 832, Title 39, U. S. C. was amended (ch. 201, 56 Stat. 188) so as to 
authorize the payment of overtime for Saturday service rendered by certain 
groups of postal employees. Pursuant to this amendment I issued Order No. 
21116 on April 27, 1948, directing that the minimum 48-hour workweek, previously 
inaugurated under Senate Joint Resolution 170, be continued in all branches of 
the postal service where a saving in manpower could be effected. In the same 
order postmasters were directed to make overtime payments for all service per- 
formed on Saturdays by those employees coming within the purview of the Act 
of March 27, 1942. 

For all practical purposes, from the standpoint of service rendered in the field 
service of the postal establishment, Saturdays are thé same as the other days 
of the week, Monday through Friday, inclusive. A saving in manpower can be 
effected at some offices and arrangement of the schedules can be facilitated by 
granting compensatory time on Saturday for service performed on the preceding 
Sunday or a holiday. 

In view of the amendment to section 832 of Title 39 U. S. C., a review of your 
decision of March 11, 1942, is requested. Under existing statutes and regulations, 
may an employee otherwise entitled to overtime pay for Saturday service, who is 
granted compensatory time on Saturday for service rendered on the preceding 
Sunday or a holiday, be paid at the overtime rate of pay for the number of hours 
compensatory time granted on Saturday? 


Sections 117, 118, and 832 (with the amendment of March 27, 1942, 
56 Stat. 188), Title 39, U. S. Code, provide: 


§ 117. Hours of work for special clerks, clerks, and laborers in first- and 
second-class offices, and carriers in City Delivery Service; overtime pay. 

Special clerks, clerks, and laborers, in the first- and second-class post offices 
and carriers in the City Delivery Service shall be required to work not more than 
eight hours a day. The eight hours of service shall not extend over a longer 
period than ten consecutive hours, and the schedules of duty of the employees 





DECISIONS OF THE COMPTROLLER GENERAL 69 


shall be regulated accordingly. In cases of emergency, or if the needs of the 
service require, and it is not practicable to employ substitutes, special clerks, 
clerks, and laborers, in first- and second-class post offices and carriers in the City 
Delivery Service can be required to work in excess of eight hours per day, and 
for such overtime service they shall be paid on the basis of the annual pay 
received by such employees. In computing compensation for such overtime the 
annual salary or compensation for such employees shall be divided by three 
hundred and six, the number of working days in the year less all Sundays and 
legal holidays enumerated in section 119 of this title; the quotient thus obtained 
will be the daily compensation which divided by eight will give the hourly com- 
pensation for such overtime service. (Mar. 4, 1911, ch. 241, § 3, 36 Stat. 1339; 
Aug. 24, 1912, ch. 389, § 5, 87 Stat. 554; July 28, 1916, ch. 261, § 1, 39 Stat. 416; 
Feb. 28, 1925, ch. 368, § 4, 43 Stat. 1059.) 

§ 118. Compensatory time to foremen, special clerks, carriers, watchmen, 
messengers, or laborers, at first- and second-class offices for work on Sundays or 
holidays; overtime in lieu thereof. 

When the needs of the service require the employment on Sundays and holidays 
of foremen, special clerks, clerks, carriers, watchmen, messengers, or laborers at 
first- and second-class post offices they shall be allowed compensatory time on one 
day within six days next succeeding the Sunday, except the last three Sundays 
in the calendar year, and on one day within thirty days next succeeding the 
holiday and the last three Sundays in the year on which service is performed: 
Provided, however, That the Postmaster General may, if the exigencies of the 
service require it, authorize the payment of overtime for service on the last 
three Sundays in the calendar year or on Christmas Day in lieu of compensatory 
time. (Mar. 3, 1917, ch. 162, § 1, 39 Stat. 1062; Feb. 28, 1925, ch. 368, § 4, 43 
Stat. 1059.) 

§ 832. Compensatory time or overtime for Saturday or overtime work. 

When the needs of the service require supervisory employees, special clerks, 
clerks, laborers, watchmen, and messengers in first- and second-class post offices, 
and employees of the motor-vehicle and pneumatic-tube services, and carriers in 
the City Delivery Service and in the village delivery service, and employees of 
the Railway Mail Service, clerks at Division Headquarters of Postoffice inspec- 
tors, employees of the Stamped Envelope Agency and employees of the mail 
equipment shops; cleaners, janitors, telephone operators, and elevator conductors, 
paid from appropriations of the First Assistant Postmaster General; and all 
employees of the Custodial Service except charwomen and charmen and those 
working part time, to perform service on Saturday they shall be allowed com- 
pensatory time for such service on one day within five working days nezt suc- 
ceeding the Saturday on which the excess service was performed: Provided, 
That employees who are granted compensatory time on Saturday for work per- 
formed the preceding Sunday or the preceding holiday shall be given the bene- 
fits of this section on one day within five working days following the Saturday 
when such compensatory time was granted: Provided further, That the Post- 
master General may, if the exigencies of the service require it, authorize the 
payment of overtime for Saturdays in lieu of compensatory time, except cleaners, 
janitors, telephone operators, and elevator conductors paid from the appropria- 
tion of the First Assistant Postmaster General, and custodial employees who 
shall be given compensatory time in lieu of overtime pay within thirty days 
next succeeding * * *. [Italics supplied.] 


In a decision of May 29, 1943, 22 Comp. Gen. 1057, it was held 
(quoting from the syllabus) : 


Postal employees who are required by a general administrative order to work 
on holidays may not be paid overtime compensation for such work, in lieu of 
compensatory time authorized and required by 39 U. S. Code 118 to be granted 
postal employees who are required to work on any holiday except Christmas; 
nor is there any authority to deny postal employees their statutory right to 
compensatory time for work on such holidays. 

Presidential or administrative orders requiring work on legal holidays during 
the war emergency do not and cannot change the status of such holidays for 
the purpose of applying statutes and regulations having the force and effect of 
law granting rights and benefits on the basis of the holidays. 


Under section 117 of the U. S. Code, supra, employees are entitled 
to overtime compensation for work in excess of eight hours per day. 
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Under section 118 of the Code compensatory time off from duty must 
be granted to employees who work on a Sunday or a holiday, except 
that overtime compensation may be paid for work on the last three 
Saturdays [Sundays] of the year and on Christmas Day. Under 
section 832 of the Code it is within the discretion of the Postmaster 
General to grant (1) compensatory time off from duty, “within five 
working days next succeeding the Saturday” or (2) to pay overtime 
compensation for work on Saturday, except as to certain classes of 
employees not here involved. That is, the regular compensation of 
the employee is earned during five days of eight hours each per week, 
excluding Saturdays, Sundays, and holidays, but including the days 
off from duty granted in lieu of Saturdays, Sundays, or holidays 
because of work antecedently performed on such days. 

However, when work is required on Saturday as a sixth day of 
duty, an employee is entitled to overtime compensation at the rate 
of 1/306 of his annual rate (39 U. S. C. 117), whereas if Saturday 
were to be used as an in-lieu day off from duty for work performed 
on a preceding Sunday or holiday, the employee would be paid com- 
pensation on a straight time basis—that is, he would be paid his 
regular compensation for that day computed in accordance with the 
act of March 4, 1911, 36 Stat. 1339 (89 U. S. C. 822)—which latter 
situation evidently was not intended by the Congress. For the rea- 
sons stated in the decision of May 29, 1948, supra, the administrative 
regulation of the Postmaster General requiring employees to work 
regularly on Saturdays may not be regarded as superseding or ren- 
dering inoperative the above provisions of law. Hence, it will be 
seen that Saturday may not be used as an in-lieu day off from duty 
for work performed on a preceding Sunday or holiday and addi- 
tional compensation at the overtime rate paid for Saturday on which 
no work is performed. 

The rule stated in the decision of March 11, 1942 (B~-24262), 21 
Comp. Gen. 853, to which you refer, was as follows (quoting from the 
syllabus) : 

Special clerks, clerks, and laborers, in first- and second-class post offices, and 
carriers in the City Delivery Service may be scheduled for work on the same 
day they are granted compensatory time off from duty in lieu of work which 
was required on a preceding Saturday, and such time off may be included as a 
part of the regular 8-hour work day in determining the overtime compensation 
payable for work required on that day in addition to the 8 hours thus computed, 
but both compensatory time off and overtime compensation may not be allowed 
for the same period of the day. 

That rule related to a day off from duty granted in lieu of work on a 
preceding Saturday and was not intended to, and does not, authorize 
the granting of Saturday as a day off from duty for work performed 
on a preceding Sunday or holiday. 

The question posed in the concluding paragraph of your letter 
is answered in the negative. 
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(B-28900) 


RENTAL AND SUBSISTENCE ALLOWANCES—CHILDREN—PROOF OF 
DEPENDENCY 


In view of the unrestricted language in section 4 of the Pay Readjustment Act of 
1942 defining the term “dependent” to “include at all times and in all 
places * * * wunmarried children under twenty-one years of age,” an 
officer claiming increased subsistence and rental allowances on account of 
legitimate unmarried children under 21 years of age generally is relieved of 
any burden of proof that the children are in fact dependent on him. 


Except where it is shown that a divorced officer claiming increased subsistence 
and rental allowances under the Pay Readjustment Act of 1942 on account of 
legitimate unmarried children under 21 years of age has been absolved from 
the responsibility to support the children, or that they have been emanci- 
pated, or that the officer has refused to support them, this office will not ques- 
tion otherwise proper payments of increased allowances to the divorced 
officer on their account. 


Assistant Comptroller General Yates to the Secretary of the Navy, July 30, 1943: 

There has been received your letter of June 18, 1943, transmitting a 
letter from Lieutenant O. F. McClow, U.S. C. G., with endorsement 
thereon from the Chief of the Bureau of Supplies and Accounts with 
respect to the right of Lieutenant (jg) John R. Harris, U.S. C. G., to 
increased subsistence and rental allowances as for an officer with de- 
pendent (minor child in custody of former wife). You request de- 
cision whether the ruling announced in decision B-28900 dated Janu- 
ary 9, 1943, is applicable in determining the right of Lieutenant Harris 
to increased subsistence and rental allowances as for an officer with de- 
pendent (minor child in the custody of his former wife) on and after 
June 1, 1942, in view of the unrestricted language used in section 4 of 
the Pay Readjustment Act of 1942, 56 Stat. 361. 

It appears the officer was divorced by a decree of superior court, 


State of Washington, on November 19, 1937, the decree becoming final 
May 25, 1938; that by the terms of the decree the custody of the two 


minor children of the marriage was awarded to the mother and the 
officer was required to pay his former wife for their care and support 
the sum of $125 per month to and including June 1, 1938, and $80 per 
month thereafter until the younger of the said children shall have 
reached the age of majority. Lieutenant (jg) Harris certifies that he 
has made the payments as required by the decree. It appears that the 
officer’s former wife has remarried Lieutenant C. W. Bilz, United 
States Coast Guard, and that the minor children reside in the house- 
hold of the stepfather who, for the period of the officer’s claim con- 
sidered in B-28900, January 9, 1943, was not assigned Government 
quarters. 
Section 4 of the Pay Readjustment Act of 1942 provides: 


The term “dependent” as used in the succeeding sections of this Act. shall 
include at all times and in all places a lawful wife and unmarried children under 
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twenty-one years of age. It shall also include the father or mother of the person 
concerned provided he or she is in fact dependent on such person for his or her 
chief support: Provided, That the term “children” shall be held to include step- 
children and adopted children when such stepchildren or adopted children are in 
fact dependent upon the person claiming dependency allowance. 

Lieutenant McClow states that in view of the above-quoted provision 
of the act, and in view of the interpretation placed thereon by para- 
graph 21, Coast Guard Finance Circular 74-42 dated June 17, 1942, 
his office has paid Lieutenant Harris increased allowances on account 
of “dependent” children from June 1, 1942. 

Section 4 of the act of June 10, 1922, 42 Stat. 627, prior to the 
amendment thereto of February 21, 1929, 45 Stat. 1254, read in part 
as follows: 


That the term “dependent” as used in the succeeding sections of this Act 
shall include at all times and in all places a lawful wife and unmarried children 
under twenty-one years of age. * * 

In construing this section the United States Court of Claims said in 
Robey v. United States, 71 C. Cls. 561: 


* that while the language of section 4 makes a “lawful wife” a “de- 
pendent” “at all times and in all places,” and relieves the plaintiff from the 
necessity of making proof of such dependency, he, having failed and refused to 
contribute to his wife’s support, does not come within the intent and meaning ° 
of the statute and should not recover. 


It has been held that where a minor enters the service of the armed 
forces of the United States that such an act operates as an emancipa- 


tion and that such emancipation works a severance of the filial relation- 
ship as completely as if the child were of age. Jroquois Iron Company 
v. Industrial Commission of Illinois, 128 N. E. 289, 12 A. L. R. 924. 
See, also, 6 Comp. Gen. 288, and United States v. Williams, 302 U. S. 
46, 51. 

In the construction of section 4 of the Pay Readjustment Act of 1942 
there is for consideration the fact that the Congress by the act of 
June 10, 1922, supra, provided that the term “dependent” should in- 
clude at all times and in all places a lawful wife and unmarried 
children under 21 years of age; that by the act of February 21, 1929, 
45 Stat. 1254, “legitimate children, stepchildren, and adopted children” 
were defined as dependent only when such legitimate children, step- 
children or adopted children were “in fact dependent upon the person 
claiming dependency allowance;” and that by its latest enactment on 
the subject the Congress specified a degree of dependency only in the 
case of adopted children and stepchildren. This statutory change 
in the definition of the term “dependent” makes inescapable the con- 
clusion that it was the legislative intent generally to relieve an officer 
claiming increased subsistence and rental allowances on behalf of 
legitimate unmarried children under 21 years of age of any burden of 
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proof that said children are in fact dependent on him. See Strauss v. 
United States, 73 C. Cls. 690, 693; Rawlins v. United States, 93 C. Cis. 
231, 236. 


Accordingly, you are advised that except where it is shown that 
a divorced officer has been absolved from the responsibility to support 
his child or children, or that his child or children has (have) been 
emancipated, or that the divorced officer has refused to support his 
child or children, this office will not, in cases of divorced officers ques- 
tion otherwise proper payments of increased allowances under the Pay 
Readjustment Act of June 16, 1942, on account of legitimate unmar- 
ried children under 21 years of age. 


(B-35081) 


TRANSPORTATION FROM LAST STATION TO HOME FOR DEPENDENTS 


AND HOUSEHOLD EFFECTS OF PERSONNEL OF THE REGULAR NAVY 
AND NAVAL RESERVE 


Transportation, at Government expense, from last duty station to home for 
dependents and household effects of officers and enlisted men of the Regular 
Navy upon their discharge from the service is not authorized by section 12 
of the Pay Readjustment Act of 1942. 

Where Naval reservists, including enlisted reservists retained on active duty 
beyond the periods of their enlistments, are discharged while on active duty 
rather than released to an inactive status, either because of disability incurred 
in line of duty or for other reasons not due to their own misconduct, such 
discharges may be considered tantamount to release from active duty so 
as to entitle them, in proper cases, to the transportation for dependents and 
household effects from last duty station to home authorized by section 12 
of the Pay Readjustment Act of 1942 in connection with release from active 
duty. 


—_o Comptroller General Yates to the Secretary of the Navy, August 4, 


Referer<e is made to your letter of June 9, 1943 (JAG :K:WJG :hr 
L20-4/MM), requesting decision on questions presented in a letter 
dated May 28, from the Chief of the Bureau of Supplies and Accounts, 
as follows: 


1. Section 12 of the Pay Readjustment Act of 1942, Public Law 607, approved 

June 16, 1942, provides rights to transportation of dependents and household 
effects for officers and enlisted men of certain pay grades ordered to make a per- 
manent change of station. Paragraph 6 of said section is as follows: 
“The words ‘permanent change of station’ as used in this section shall include 
the change from home to first station and from last station to home when ordered 
to active duty other than training duty, of any officer, warrant officer, nurse, or 
enlisted man of any of the services mentioned in the title of this Act, including 
retired personnel and members of the Reserve components thereof, in a grade 
for which the transportation of dependents is authorized at Government expense, 
and the change from last station to home in connection with retirement, relief 
from active duty, or transfer to a Reserve component.” 

2. Certain questions have arisen, and others are anticipated as arising, in con- 
nection with transportation of dependents and household effects of personnel dis- 








74 DECISIONS OF THE COMPTROLLER GENERAL 





charged from the service. While the quoted portion of the statute does not refer 
to discharged personnel, it is clear that a discharge effects “relief from active 
duty”, and it would appear that discharged personnel should be entitled to trans- 
portation of dependents and household effects “from last station to home.” 

8. A case in point is an application now pending in the Bureau of Supplies and 
Accounts for transportation of the household effects of a chief petty officer of the 
Regular Navy from Norfolk, Virginia, to Salt Lake City, Utah. This man was 
attached to a vessel, the home yard of which was Norfolk. He was disabled in 
line of duty, and upon his return to the United States was ordered to the Naval 
Hospital, Boston, and thence to the Naval Medical Center, Bethesda, at which 
point he was discharged for disability incurred in line of duty. He now requests 
transportation of his household effects from Norfolk, his last duty station, to 
Salt Lake City, his home. 

4. A case which is anticipated as arising involves enlisted men of the Naval 
Reserve who enlisted for a term of two years, with a proviso that they would 
be retained on active duty for the continuance of the war and for six months 
thereafter. It is expected that reserves may be retained after the expiration 
of their enlistments so that, when the need for their services is over, they will 
be discharged rather than released to an inactive status. 

5. Also, situations may occur which will require that officers or enlisted men 
of the Naval Reserve be discharged, either for disability incurred in line of duty 
or for other reasons, not due to their own misconduct, which will give rise to 
claims for transportation of dependents and household effects. 

6. In view of the foregoing, it is recommended that the decision of the Comp- 
troller General be requested as to whether a discharge for reasons other than 
the misconduct of the person discharged may be regarded as “relief from active 
duty” so as to entitle discharged personnel to transportation of dependents and 
household effects from last duty station to home. 


The act of June 16, 1942, 56 Stat. 359, makes no change in existing 
laws governing the transportation of household effects of personnel 
of the Navy, the fifth paragraph of section 12 of the act, 56 Stat. 364, 
continuing in effect benefits previously authorized. A member of the 
Regular Navy is not entitled, upon discharge, to shipment of his 
effects at Government expense from last station to his home. Provision 
is contained in section 1 (i) of Article 1871, Bureau of Supplies and 
Accounts Manual, for the shipment of household effects of personnel 
of the Naval Reserve upon receipt of orders to or from active duty 
other than for training. When, therefore, members of the Naval Re- 
serve are released from active duty, other than training duty, they 
are, subject to prescribed weight allowances, entitled to the shipment 
of their household effects from last station to home as for a permanent 
change of station within the meaning of the provisions of section 12 
of the act of June 16, 1942. 

The effect of the quoted sixth paragraph of section 12 of the act of 
June 16, 1942, as to rights of officers and enlisted men to transportation 
of their dependents, was considered in decision of January 12, 1948, 
22 Comp. Gen. 645, and it was therein held that such provision merely 
defined the words “permanent change of station” as that term is used 
in paragraph 5 of section 12, and that it did not extend such benefits 
to other than those persons entitled to transportation for dependents 
under prior laws. It has been held that the provision does not au- 
thorize transportation at Government expense from home to first duty 
station for dependents of officers of the Regular Army appointed from 
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civil life. 22 Comp. Gen. 885. Similarly, it does not authorize trans- 
portation for dependents of officers and enlisted men of the regular 
services upon their discharge from the service. 

Transportation at Government expense of the dependents of retired 
and reserve officers and enlisted men of the naval service when ordered 
to active duty or upon release therefrom was first provided in title Il 
of the Fourth Supplemental National Defense Appropriation Act, 
1941, approved March 17, 1941, 55 Stat. 34, 35, as follows: 

* * * transportation of dependents of retired and Reserve officers and of re- 

tired and Reserve enlisted men (of grades entitled to transportation for de- 
pendents in the Regular Navy) when ordered to active duty (other than train- 
ing) and upon release therefrom * * *, 
Similar provisions are contained in the Naval Appropriation Acts for 
1942, 55 Stat. 151, 160, and 1943, 56 Stat. 53, 63. The authorization 
contained in the sixth paragraph of section 12 of the act of June 16, 
1942, goes no further than to continue the authorization contained in 
the cited appropriation acts respecting the transportation of depend- 
ents of retired and reserve officers and enlisted men of the naval serv- 
ice, i. e., transportation of their dependents when ordered to active 
duty (other than training) and upon release therefrom, 

The language of the authorization for transportation of dependents 
of reserve officers and enlisted men upon release from active duty, 
fairly construed, contemplates a continuation of such personnel as 
members of the Naval Reserve upon being so released. However, in 
decision of July 13, 1942, 22 Comp. Gen. 30, there was considered the 
question as to whether an enlisted member of the Naval Reserve was 
entitled to the transportation of his dependents from his last duty 
station to his home under orders concurrently releasing him from 
active duty and discharging him from the Naval Reserve because 
of physical disability not the result of his own misconduct, and it 
was held that the fact that such discharge was not preceded by a 
release from active duty should not deprive such member, other- 
wise within the statute, of the benefits intended to be given, pro- 
vided the travel of the dependent is performed within a reasonable 
time after the separation from the Naval Reserve. Those members 
of the Naval Reserve who enlisted for a term of two years with the 
proviso that they would be retained on active duty for the continuance 
of the war and for six months thereafter would, if released from ac- 
tive duty, be entitled to the transportation of their dependents inci- 
dent to such release, if above the fourth grade, and the fact that they 
are retained on active duty beyond the specified enlistment period 
and are discharged thereafter would not deprive them of the right 
to the transportation of their dependents upon such discharge. 

If, therefore, officers and enlisted men of the Naval Reserve are dis- 
charged while serving on active duty, either because of disability in- 





76 DECISIONS OF THE COMPTROLLER GENERAL 


curred in line of duty or for other reasons not due to their own mis- 
conduct, or enlisted men of the Naval Reserve are retained on active 
duty beyond the normal termination of their enlistment period and 
discharged upon the completion of the extended active duty period, 
such discharges may be considered tantamount to release from active 
duty entitling them, in proper cases, to transportation of dependents 
and household effects at Government expense. 


(B-35441) 


SERVICE CREDITS FOR LONGEVITY PAY—MEMBERS OF WOMEN’S 
ARMY AUXILIARY CORPS AND WOMEN’S ARMY CORPS 


Prior service in the Army Nurse Corps or the Nurse Corps (female) of the 
Navy is neither commissioned service nor enlisted or other service which 
may be counted in computing service for purposes of longevity pay of 
members of the Women’s Army Auxiliary Corps whose pay and all allow- 
ances were assimilated by the act of October 26, 1942, to those of com- 
missioned officers of the Regular Army—who are entitled to count for pay 
purposes under sections 1 and 3A of the Pay Readjustment Act of 1942, 
as amended, periods during which they held commissions and periods during 
which they were enlisted or held appointments in certain specified grades. 

Active service in the Army Nurse Corps or the Nurse Corps (female) of the 
Navy is “active Federal service” in the Army or Navy, respectively, which 
may be counted for purposes of longevity pay of members of the Women’s 
Army Auxiliary Corps whose pay and allowances were assimilated by the 
act of October 26, 1942, to those of enlisted men of the Regular Army— 
who are entitled to count for longevity pay purposes under section 9 of 
the Pay Adjustment Act of 1942, as amended, active Federal service in the 
Army and Navy. 

In view of the provision in the act of May 14, 1942, that the Women’s Army 
Auxiliary Corps established thereby shall not be a part of the Army, service 
in the Corps may not be considered as service in the Army or in any of 
the services mentioned in sections 1, 3A or 9 of the Pay Readjustment Act 
of 1942, as amended, which may be counted for purposes of longevity 
pay of members of the Corps whose right to such pay is derived from the 
act of October 26, 1942, assimilating their pay and allowances to those 
of commissioned officers and enlisted men of the Regular Army—whose 
right to longevity pay is controlled by the said sections 1, 8A and 9. 

Prior service in the Women’s Reserve in the Naval Reserve and the Women’s 
Reserve in the Coast Guard Reserve, which constitutes commissioned or 
enlisted service in the Naval Reserve or the Coast Guard Reserve, as the 
case may be, may be counted for purposes of longevity pay of members 
of the Women’s Army Auxiliary Corps whose pay and allowances were 
assimilated by the act of October 26, 1942, to those of commissioned officers 
and enlisted men of the Regular Army—who are authorized by sections 
1, 3A and 9 of the Pay Readjustment Act of 1942, as amended, to count 
for pay purposes prior commissioned or enlisted service in the Naval 
Reserve or Coast Guard Reserve. 

Service performed during World War I either in the Navy or Marine Corps as 
members of the Naval Reserve force or the Marine Reserve force as 
established by the act of August 29, 1916, may be counted for purposes of 
longevity pay of members of the Women’s Army Auxiliary Corps. 

Service performed by enlisted personnel of the Women’s Army Corps under 
the provisions of the act of July 1, 1948—which established the Corps 
as a component of the Army of the United States—is “active Federal 
service” in the Army within the meaning of section 9 of the Pay Readjustment 
Act of 1942, and may be counted by such enlisted personnel for purposes 
of longevity pay as authorized in said section 9 for enlisted men. 

Commissioned officers of the Women’s Army Corps who are appointed in the Army 
of the United States under the provisions of joint resolution of September 
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22, 1941—as provided in the act of July 1, 19438, establishing the Corps 
as a component of the Army of the United States—may count periods of 
service under their commissions for longevity pay purposes in like manner 
as other officers commissioned pursuant to said joint resolution, who are 
entitled to count such service for longevity pay purposes. 

Prior service in the Army Nurse Corps, the Nurse Corps (female) of the 
Navy, the Women’s Reserve in the Naval Reserve, the Women’s Reserve 
in the Coast Guard Reserve, and service performed in the Navy or Marine 
Corps during World War I as members of the Naval Reserve force or the 
Marine Corps Reserve force may be counted for purposes of longevity pay of 
personnel of the Women’s Army Corps established by the act of July 1, 
1943, to the same extent as was authorized for such purposes for members 
of the Women’s Army Auxiliary Corps under the act of October 26, 1942. 


Assistant Comptroller General Yates to the Secretary of War, August 4, 1943: ° 
There has been considered your letter of June 28, 1943, requesting 
decision whether members of the Women’s Army Auxiliary Corps 


may count for longevity pay purposes service in certain organiza- 
tions hereinafter mentioned. 

Before considering specifically the questions presented in your 
letter, there is for consideration whether or not members of the 
Women’s Army Auxiliary Corps are legally entitled to longevity pay. 

The Corps was established by the act of May 14, 1942, 56 Stat. 278, 
which authorized appointment and enrollment of women in said 
Corps and fixed the pay for each grade authorized. No specific pro- 
vision was made in that act for an increase in pay on account of prior 
service in the Corps or in the military or naval services. However, 
sections 2 and 4 of the said act of May 14, 1942, were amended by the 
act of October 26, 1942, 56 Stat. 988, to read as follows: 


Sec. 2. From women citizens of the United States, the Secretary of War is 
authorized to appoint the Director and stich Assistant Directors and field direc- 
tors as he from time to time may deem necessary and advisable, all of such 
appointees to serve during the pleasure of the Secretary.. The Director shall 
receive pay and allowances at the rate now or hereafter provided by law for a 
commissioned officer of the Regular Army, without dependents, who is entitled 
to receive the pay of the sixth pay period. The Director, under the direction 
of the Chief of Staff of the Army of the United States, shall advise the War 
Department on matters pertaining to the establishment of the Women’s Army 
Auxiliary Corps; shall operate and administer the corps in accordance with 
normal military procedure of command and administration and such regula- 
tions as may be prescribed by the Secretary of War; shall make recommenda- 
tions as to plans and policies concerning the employment, training, supply, 
welfare, and discipline of the corps; and shall perform such other duties as may 
be prescribed by the Secretary. Each Assistant Director shall receive pay and 
allowances at the rate now or hereafter provided by law for a commissioned 
officer of the Regular Army, without dependents, who is entitled to receive the 
pay of the fifth pay period; and each field director shall receive pay and allow- 
ances at the rate now or hereafter provided by law for a commissioned officer 
of the Regular Army, without dependents, who is entitled to receive the pay 
of the fourth pay period. Each Assistant Director and field director shall per- 
form such duties as may be prescribed by regulations published by the Secre- 
tary of War. 


Sec, 4. The Secretary is authorized to have enrolled in the corps, in addition 
to the Director, Assistant Director, field directors, and officers hereinabove pro- 
vided for, by voluntary enrollment, women of excellent character in good 
physical health, between the ages of twenty-one and forty-five years and citizens 
of the United States, The personnel of the corps so enrolled shall be dis- 
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tributed, in accordance with regulations prescribed by the Secretary of War, 
in seven grades corresponding to the seven enlisted grades in the Regular Army; 
and the Secretary shall have complete authority to define the qualifications for 
all of the grades in which such personnel are so distributed. Personnel in each 
of the seven grades shall receive pay and allowances at the rates now or here- 
after provided by law for enlisted men, without dependents, in the corresponding 
enlisted grades in the Regular Army. 


With respect to the pay authorized for members of the Women’s 
Army Auxiliary Corps, by said provisions it was stated in decision of 
March 27, 1943, 22 Comp. Gen. 918, as follows: 


It will be noted that the assimilating words used in the said act of October 26, 
1942, differ somewhat from those generally used in assimilating statutes. Usu- 
ally, such statutes provide that the persons affected shall receive “the same pay 
and allowances” while the present act states they shall receive pay and allow- 
ances “at the rates” provided for officers and enlisted men of the Army without 
dependents. However, the difference does not appear to be material. The rate 
of pay provided for an enlisted man, for instance, is not always his base pay. 
His rate of pay may vary with the circumstances. For example, when on foreign 
duty during the present war his rate of pay is his base pay plus 20 percent. 
Likewise, when by orders of competent authority he is required to participate, and 
does participate, regularly and frequently in aerial flights, as defined by Execu: 
tive orders promulgated by the President, his rate of pay is not his regular pay 
but is his regular pay plus 50 percent. 


Similarly the “rate of pay” for an officer or enlisted man who is en- 
titled to longevity pay is his base pay, plus the increase authorized for 
the number of years of service to his credit. Accordingly, under the 
act of October 26, 1942, officers and enrolled members of the Women’s 
Army Auxiliary Corps, were entitled to longevity pay as authorized 


for the rank or grade to which their pay was assimilated, provided, 
of course, that they have completed service for which such increase is 
authorized. , 

Your first question is as follows: 


1. Is a member of the WAAC now entitled to count for longevity purposes 
previous service with the Army Nurse Corps, the Navy Nurse Corps, or any of 
the women’s auxiliary corps such as the WAVES, SPARS, etc., and service dur- 
ing World War I with the Army, Navy or Marine Corps? 


Section 1 of the act of June 16, 1942, 56 Stat. 359, as amended by 
section 1 of the act of December 2, 1942, 56 Stat. 1037, contains the fol- 
lowing provision: 


In computing the service for all pay purposes of officers paid under the pro- 
visions of this section, such officers shall be credited with full time for all periods 
during which they have held commissions as officers of any of the services men- 
tioned in the title of this Act, or in the Organized Militia prior to July 1, 1916, 
or in the National Guard, or in the National Guard Reserve, or in the National 
Guard of the United States, or in the Officers’ Reserve Corps, or in the Naval 
Militia, or in the National Naval Volunteers, or in the Naval Reserve force, 
Naval Reserve, Marine Corps Reserve force, Marine Corps Reserve, Coast Guard 
Reserve, and the Reserve Corps of the Public Health Service, or in the Philip- 
pine Scouts, or in the Philippine Constabulary, and service of Coast and Geo- 
detie Survey officers authorized in section 2 (b) of the Act of January 19, 1942 
(Public Law 402, Seventy-seventh Congress) : Provided, That for officers in service 
on June 30, 1922, there shall be included in the computation, in addition to the 
service set forth above, all service which was then counted in computing longev- 
ity pay, and service as a contract surgeon serving full time. Longevity pay 
for officers in any of the services mentioned in the title of this Act shall be based 
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on the total] of all service in any or all of said services which is authorized to be 
counted for longevity pay purposes under the provisions of this Act or as may 
otherwise be provided by law. ' 

Section 3A of said act of June 16, 1942, as added thereto by section 3 
of the act of December 2, 1942, supra, is as follows: 

During the existence of any war declared by Congress and for six months 
immediately following the termination of such war, in computing the service 
for all pay purposes of officers paid under the provisions of section 1 or 8 of 
this Act, such officers, in addition to the time required to be credited by such 
sections, shall be credited with full time for all periods during which they were 
enlisted or held appointments as warrant officers or Army field clerks or as 
commissioned warrant officers in any of the services mentioned in the title of 
this Act, or in the Regular Army Reserve, or in the organized Militia prior to 
July 1, 1916, or in the National Guard, or in the National Guard Reserve, or in 
the National Guard of the United States, or in the enlisted Reserve Corps, or in 
the Naval Militia, or in the National Naval Volunteers, or in the Naval Reserve 
Force, Naval Reserve, Marine Corps Reserve force, Marine Corps Reserve, Coast 
Guard Reserve, and the Reserve Corps of the Public Health Service, or in the 
Philippine Scouts, or in the Philippine Constabulary. The provisions of this 
section shall not be construed to permit any commissioned officer to receive pay 
and allowances in excess of the maximum limitations imposed upon the total 
pay and allowances of any rank or grade by any of the provisions of this Act. 


With respect to longevity pay for enlisted personnel, section 9 of 
said act of June 16, 1942, 56 Stat. 363, provides: 

Every enlisted man paid under the provisions of this section shall receive an 
increase of 5 per centum of the base pay of his grade for each three years of 
service up to thirty years. Such service shall be active Federal service in any 
of the services mentioned in the title of this Act or Reserve components thereof ; 
service in the active National Guard of the several States, Territories, and the 
District of Columbia; and service in the enlisted Reserve Corps of the Army, the 
Naval Reserve, the Marine Corps Reserve, and the Coast Guard Reserve. 

While members of the Nurse Corps (female) of the Navy and the 
Army Nurse Corps hold relative rank, members thereof are not com- 
missioned officers. 13 Comp. Gen. 94, 22 id. 293, 295; id. 645, 649. The 
superintendent of each Corps is appointed by the Secretary of the 
department concerned and other personnel therein are appointed by 
the Surgeon General with the approval of the Secretary. Section 
3 of Chapter V of the act of July 9, 1918, 40 Stat. 879 (10 U. S.C. 
162) ; act of May 13, 1908, 35 Stat. 127, 146 (34 U.S.C. 42). Itisclear 
that a period of service in the Army Nurse Corps or the Nurse Corps 
(female) of the Navy is not a period during which members thereof 
“held commissions as officers of any of the services mentioned in the 
title of this Act” as those words are used in section 1 of the act of 
June 16, 1942, as amended, supra, nor were they enlistéd or appointed 
to any of the grades mentioned in section 3A of said act. Members 
of the Women’s Army Auxiliary Corps who were entitled under the 
act of October 26, 1942, to receive the pay authorized for a commis- 
sioned officer entitled to receive the pay of a particular pay period 
and who have had prior service in the Army Nurse Corps or the Nurse 
Corps (female) of the Navy may not count such prior service for 
longevity pay purposes. However, active service in either nurse corps 
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is “active Federal service” in the Army or Navy respectively and there- 
fore personnel of the Women’s Army Auxiliary Corps who were en- 
titled under the act of October 26, 1942, to receive pay at the rate 
authorized for enlisted men in corresponding enlisted grades in the 
Regular Army and who have had such prior service as a nurse may 
count such service in computing their increase in pay for length of 
service. 

There is for consideration, also, whether prior service in the 
Women’s Army Auxiliary Corps legally may be counted by personnel 
thereof in computing their longevity pay. Section 12 of the act ‘of 
May 14, 1942, 56 Stat. 281, the act establishing the Corps, provides 
that “The corps shall not be a part of the Army, but it shall be the 
only women’s organization authorized to serve with the Army, ex- 
clusive of the Army Nurse Corps.” In view of that express provision 
that the Corps shall not be a part of the Army, it is apparent that 
service in said Corps may not be considered as service in the Army 
or in any of the other services mentioned in sections 1, 3A or 9 of the 
act of June 16, 1942, as amended, for which credit may be given for 
longevity pay purposes. Accordingly, prior service in the Women’s 
Army Auxiliary Corps may not be counted for longevity pay purposes 
under the act of October 26, 1942. 

Officers or enlisted persons commissioned or enlisted in the Women’s 
Reserve of the Naval Reserve as authorized by the act of July 30, 1942, 
56 Stat. 730, or those commissioned or enlisted in the Women’s Reserve 
of the Coast Guard Reserve pursuant to the act of November 23, 1942, 
56 Stat. 1020, are officers or enlisted men of the Naval Reserve or the 
Coast Guard Reserve as the case may be. Service in those organiza- 
tions may be counted for longevity pay purposes as authorized by sec- 
tions 1, 3A and 9 of the act of June 16, 1942, as amended, by the 
personnel of the Women’s Army Auxiliary Corps who have had prior 
service in such reserve organizations. 

The last portion of your first question refers to “service during 
World War I with the Army, Navy or Marine Corps” and is not in 
sufficient detail to permit a thorough understanding as to all the 
service about which decision is requested. However, it may be stated 
that members of the Women’s Army Auxiliary Corps who performed 
service during World War I either in the Navy or Marine Corps as 
members of the Naval Reserve force or the Marine Corps Reserve 
force as established by the act of August 29, 1916, 39 Stat. 556, 587, 
may count such prior service for longevity pay purposes. See 23 
Comp. Dec. 657; act. of July 11, 1919, 41 Stat. 131, 152. 

Your second question is as follows: 

2. Should the answer to 1 be in the negative, could this service be counted 


for longevity purposes if the pending legislation to put the WAAC in the Army 
is passed? 
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The pending legislation to which you refer was enacted as Public 
Law 110, approved July 1, 1943, 57 Stat. 371, and establishes in the 
Army of the United States, for a specified period, a component to 
be known as the Women’s Army Corps. Enlistment or acceptance 
of appointment under the provisions of that act terminates civilian 
service under the act of May 14, 1942, and it is provided that all 
laws and regulations now or hereafter applicable to enlisted men of 
the Army of the United States shall in like cases and except as other- 
wise expressly provided, be applicable to enlisted personnel of such 
Corps. Service performed by enlisted personnel under the provisions 
of the act of July 1, 1943, is active Federal service in the Army within 
the meaning of section 9 of the act of June 16, 1942, supra, and may 
be counted by such enlisted personnel for the purpose of increasing 
their pay for length of service as authorized in said section 9. Com- 
missioned officers of the Women’s Army Corps are to be appointed 
in the Army of the United States under the provisions of the joint 
resolution of September 22, 1941, 55 Stat. 728, and ordered into active 
military service and they “shall have all the rights, privileges, and 
benefits accorded in like cases to other persons under that Act, except 
where otherwise expressly provided.” Said joint resolution provides: 

* * * That any person appointed as an officer in the Army of the United 
States under the provisions of this Act shall receive the same pay and allow- 


ances and be entitled to the same rights, privileges, and benefits as members 
of the Officers’ Reserve Corps of the same grade and length of active 
*- * : 


service * 

While officers commissioned in the Army of the United States pur- 
suant to the said joint resolution are not required to be commissioned 
in any particular component of the Army of the United States, it is 
clear from the provision last quoted that it was intended that service 
under their commissions should be included as service authorized to 
be counted for longevity pay purposes. Since officers of the Women’s 
Army Corps are commissioned in like manner pursuant to the provi- 
sions of the same joint resolution, they, also, may count for longevity 
pay purposes, periods of service performed under their commissions. 

With respect to the counting of service in the other components 
raentioned in your first question it may be stated that prior service 
therein may be counted by members of the Women’s Army Corps to 
the same extent as service therein was authorized to be counted by 
members of the Women’s Army Auxiliary Corps. However, in view 
of the provision contained in section 3 of the act of July 1, 1943, 
supra, that nurses shall not be enlisted in the Women’s Army Corps, 
it does not appear that the question relative to the counting of prior 
service in the Army Nurse Corps, or the Nurse Corps (female) of the 
Navy will arise with respect to members of the Women’s Army Corps. 
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(B-35967) 


APPROPRIATIONS—FISCAL YEARS—AVAILABILITY BEYOND—PRINT- 
ING AND BINDING ORDERED, BUT NOT DELIVERED, PRIOR TO END 
OF FISCAL YEAR 


Where it is shown that the printing and binding of a publication was to fulfill 
a need which arose during a particular fiscal year, and that the order for 
the job was actually issued during that fiscal year, the cost thereof may 
be charged to the printing and binding appropriation for such fiscal year, 
even though actual delivery of the owe publication was not accom- 
plished until the next fiscal year. 


Comptroller General Warren to the Secretary of the Interior, August 4, 1943: 

I have your letter of July 27, 1943, requesting decision whether 
the cost of printing and binding a book of decisions and orders of 
the Bituminous Coal Division may be charged to the appropriation 
for that division for the fiscal year 1942, the facts and circumstances 
with respect to the matter being stated in your submission as follows: 


On May 9, 1942 a requisition was placed for the printing by the Government 
Printing Office of a standard legal volume book of decisions and orders of the 
Bituminous Coal Division of this Department. The requisition was accom- 
panied by complete manuscript material in final form and recited that the 
service was to be charged to the Division’s appropriation for the fiscal year 
1942, and the books of the Division were encumbered accordingly. The requisi- 
tion also specified that delivery was “to be made as soon as possible.” 

Preparations for the printing and binding of the volume referred to had been 
underway for a period of several months and on May 9, 1942 the compilations 
had been completed in final form for transmittal to the Government Printing 
Office. Because of the amount of work involved, and considering wartime con- 
ditions especially, it may not have been reasonable to anticipate that the job 
would be finished before the end of the 1942 fiscal year but this anticipation 
was in fact entertained and effort made toward its realization. The first galley 
proofs were submitted under date of June 16, 1942. Thereafter, there were 
delays and delivery was not in fact effected until 1943. 

It should also be emphasized that rather than serve the need of any one 
fiscal year, it was contemplated that the volume referred to would serve a 
continuing need of the Bituminous Coal Division. On the basis of the facts 
stated, it is believed that the cost involved, namely ae is properly 
chargeable to the Division’s appropriation for the fiscal year 1 

This matter is of more than ordinary importance because of og fact that the 
Bituminous Coal Act of 1937, as amended, will expire by its own limitation on 
August 23, 1943, and appropriations made for its activities are available only 
through that date and no provision has been made for funds to wind up its af- 
fairs. * * * 


The appropriation for salaries and expenses of the Bituminous Coal 
Division for the fiscal year 1942 as made by the act of June 28, 1941. 
55 Stat. 305, provides in pertinent part as follows: 

Salaries and expenses: For all necessary expenditures of the Bituminous Coal 
Division in carrying out the purposes of the Bituminous Coal Act of 1937, ap- 


proved April 26, 1987 (50 Stat. 72), as amended by the Act of April 11, 1941 
(Public, Numbered 34), including * * * printing and binding; * * * 


Since said appropriation provides in specific terms for its availabil- 
ity for printing and binding the only question for consideration is 
whether funds thereunder were obligated during the fiscal year 1942 
for the cost of the printing and binding referred to in your letter. 
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In connection with the general question of incurring obligations for 
printing and binding, your attention is invited to circular letter of this 
office dated September 3, 1941, 21 Comp. Gen. 1159. As stated therein, 
the general rule for lawfully obligating a fiscal year appropriation is 
that the supplies or services are intended to serve a bona fide need of 
the fiscal year in which the need arises or to replace stock used during 
such fiscal year. However, it has been held by the accounting officers 
that the appropriation for the prior fiscal year may be charged with 
such costs whenever it is definitely shown that the need existed in the 
prior fiscal year and that the agreement or order to supply this need 
was made within such prior fiscal year. 21 Comp. Dec. 822; 27 id. 640; 
20 Comp. Gen. 436. 

In the present case, as it definitely appears from your submission 
that the printing and binding involved was to fulfill a need which 
arose during the fiscal year 1942 and that the order for the job was 
actually issued in that fiscal year, the cost thereof properly may be 
charged to the appropriation for the fiscal year 1942. 


(B-36005) 


MILEAGE PAYMENTS FOR USE OF PRIVATELY OWNED AUTOMOBILES 
AT OFFICIAL STATIONS—AVAILABILITY OF FEDERAL DEPOSIT IN- 
SURANCE CORPORATION FUNDS 


The prohibition in section 5 of the act of July 16, 1914, against the use of appropri- 
ated moneys for the purchase, maintenance, repair, or operation of motor- 
propelled passenger-Carrying vehicles unless specifically authorized by law 
is not applicable to expenditures made from the regular funds of the Federal 
Deposit Insurance Corporation (which are derived from assessments, etc., 
and are not appropriated for expenditure) for payments on a mileage basis 
to its officers and employees for the use of privately-owned automobiles 
within the corporate limits of their official stations while engaged on official 
business. 


Comptroller General Warren to the Chairman, Federal Deposit Insurance Cor- 
poration, August 4, 1943: 


I have your letter of July 26, 1943, received here July 30, read- 
ing, in part, as follows: 


We are submitting for your concurrence a proposal by this Corporation to 
continue to reimburse credit union examiners at a rate not to exceed three 
cents per mile for official travel by privately owned automobiles within the 
corporate limits of their official station while engaged in examining or super- 
vising the activities of Federal credit unions. 

The question of the propriety and economy of such reimbursement has been 
settled to the satisfaction of the Congress and all parties concerned and, as 
a result, such expenditure was specifically provided for in a former appropria- 
tion to finance these activities. 

Under the terms of Executive Order No. 9148 dated April 27, 1942, and 
effective May 16, 1942, the supervision of Federal credit unions was trans- 
ferred from the Farm Credit Administration to the Federal Deposit Insurance 
Cofporation. Prior to the transfer, the following provision appeared in the 
appropriation “Salaries and Expenses, Farm Oredit Administration, Depart- 
ment of Agriculture” of the “Department of Agriculture Appropriation Act, 
1942”, Public No. 144, approved July 1, 1941. [55 Stat. 444, 12 U. S. C. 1756a]: 
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“That officers and employees who under proper authorization use privately 
owned automobiles in the performance of official travel within the corporate 
limits of their official stations for the purpose of examining, supervising, or 
servicing Federal credit unions located within said corporate limits, may be 
reimbursed for such travel at a rate not to exceed three cents per mile; * * *” 

Under this provision a survey was made and the rate was established at 
two and one-half cents per mile for employees of the Federal Credit Union 
Section which had been established to carry out the duties of the Farm Credit 
Administration under the Federal Credit Union Act. This rate was still in 
effect at the time of the transfer of the Federal Credit Union activities to 
the Federal Deposit Insurance Corporation mentioned previously, and has been 
continued by the Corporation inasmuch as the supervision of Federal credit 
unions has remained substantially unchanged. 

From May 16, 1942, until November 1, 1942, these activities were paid for from 
the appropriations transferred by the above Hxecutive Order and, as previously 
stated, provision was made in the appropriation for this particular type of 
expenditure. Since November 1, 1942, the program has been supported hy the 
regular funds of the Corporation and the expenditure to which reference has 
been made has been continued. The legal basis for this and other expendi- 
tures of the Corporation is contained in Section 12B of the Federal Reserve 
Act as amended. Specifically, subsection K, paragraph 1 reads in part “* * * 
the Board of Directors of the Corporation shall determine and prescribe the 
manner in which its obligations shall be incurred and its expenses allowed and 
paid * * *.” [Act of June 16, 1933, 48 Stat. 172, 12 U. 8. C. 264.] 

The policy of the Corporation with respect to travel of its employees is to 
follow the standardized government travel regulations. Inasmuch as the type 
of expenditure with which we are concerned in this letter is not permitted 
by these regulations, we are asking that a ruling be made by your office for 
the guidance of the Corporation in order that we may continue the above 
arrangement in effect since July 1, 1941. 


Section 5 of the act of July 16, 1914, 38 Stat. 508, provides, in 
pertinent part, as follows: 

* * * there shall not be expended out of any appropriation made by Con- 
gress any sum for the purchase, maintenance, repair, or operation of motor- 
propelled or horse-drawn passenger-carrying vehicles for any branch of the 
public service of the United States unless the same is specifically authorized 
bylaw * * *. [Italics supplied.] 


In construing that statute in decision of September 24, 1926, 6 
Comp. Gen. 212, 213, it was stated: 


Section 5 of the act of July 16, 1914, 38 Stat. 508, contains the general pro- 
hibition against the use of appropriated funds for purchase, maintenance, repair, 
or operation of motor-propelled or horse-drawn passenger-carrying vehicles 
unless the same is specifically authorized by law. Decisions of this office have 
distinguished between the use of a privately owned conveyance for official 
business at the official headquarters or duty station of an officer or employee 
and the use of a privately owned conveyance for official travel away from the 
official headquarters or duty station of an officer or employee. The former is 
within the prohibition of the 1914 statute as being tantamount to the main- 
tenance or operation of a passenger-carrying vehicle, but the latter is not within 
the prohibition, for the reason that the travel is considered as in lieu of travel 
by common carrier or other public conveyance authorized by law, reimburse- 
ment for authorized items of operating expenses being limited to not in excess 
of what it would have cost the Government had the travel been performed by 
common carrier or other public conveyance. 4 Comp. Gen. 836; 5 id. 183. 


See, also, 22 Comp. Gen. 296, and the decisions therein cited. 

Referring to the underlined portion of the 1914 statute, supra, 
if (as you state) the expenditures incurred incident to the supervision 
of the Federal credit unions, including mileage for transportation by 
privately-owned automobiles within the corporate limits of official 
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stations of the employees engaged in such activities, are now paid out 
of the regular funds of the corporations—it being understood from 
your letter that the appropriated funds transferred from the Farm 
Credit Administration to the Federal Deposit Insurance Corporation 
by section 8 of Executive Order No. 9148 dated April 27, 1942, 
have been exhausted and that no other funds for that purpose have 
been appropriated—payment of the mileage from the regular funds 
of the corporation would not contravene section 5 of the act of July 
16, 1914, swpra, for the reason that expenditures out of the regular 
fund of the corporation are not regarded as “expended out of any 
appropriation made by Congress” within the meaning of the 1914 
statute. See decision of December 11, 1941, B—20892, to the President, 
United States Civil Service Commission, holding that the salaries of 
employees of the Federal Deposit Insurance Corporation paid out of 
corporation funds derived from assessments, etc., are not paid from 
“money appropriated” within the meaning of the dual compensation 
act of May 10, 1916, 39 Stat. 120, as amended by the act of August 
29, 1916, 39 Stat. 582. See, also, decision of January 18, 1939, 
A-98289, A-60495, and decision of June 13, 1942, A~97085. 

Furthermore, there would appear to be room for doubt whether 
the provision quoted in your letter from the “Department of Agri- 
culture Appropriation Act, 1942”, 55 Stat. 444, authorizing reim- 
bursement on a mileage basis for official travel at headquarters to 
the employees here involved is not permanent legislation. See 12 
U.S. Code 1756A, act, July 22, 1942, 56 Stat. 700. Compare decision 
of July 26, 1943, B-35694, 23 Comp. Gen. 50. 

You are advised, therefore, that if such expenditures are authorized 
by the Board of Directors of the Federal Deposit Insurance Corpora- 
tion under the broad authority vested in it by subsection K part 1, 
of the section 12B of the Federal Reserve Act, 48 Stat. 168, 172, 
quoted in your letter, this office will not be required to object to 
otherwise proper payments of mileage at a rate not to exceed three 
cents per mile to officers and employees of the Federal Deposit In- 
surance Corporation for the use of privately-owned automobiles 
within the corporate limits of their official stations while engaged in 


examining or supervising the activities of Federal credit unions. 
Compare 18 Comp. Gen. 479. 


(B-35897) 


LEAVES OF ABSENCE—ANNUAL—LUMP-SUM PAYMENTS UPON 
TERMINATION OF AGENCY 


Tn making payments for the accumulated and accrued annual leave of em- 
ployees of the National Youth Administration separated from the service 
on or prior to January 1, 1944, on account of the liquidation of that agency— 
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which payments are specifically provided for by the Labor-Federal Security 
Appropriation Act, 1944, and the Second Deficiency Appropriation Act, 1943, 
incident to the directed liquidation of the National Youth Administration 
not later than January 1, 1944—such employees may be paid for their 
leave in a lump-sum amount, but payment on such basis may not include 
credit for leave on leave or for Sundays and holidays. 17 Comp. Gen. 641, 
distinguished. 


Acting Comptroller General Yates to the Chairman, War Manpower Commis- 
sion, August 6, 1943: 


I have your letter of July 22, 1948, reading in pertinent part as 
follows: 


The Labor-Federal Security Appropriation Act, 1944, approved July 12, 1943, 
(Public Law 135—78th Congress), and the Second Deficiency Appropriation Act, 
1943, also approved July 12, 1948, (Public Law 140—78th Congress), provides 
funds for and directs that the liquidation of the National Youth Administration 
be completed not later than January 1, 1944. In fulfillment of this directive, 
the National Youth Administration is now proceeding with liquidating activities 
and for this purpose has retained in active employment status such employees 
as are needed to conclude the affairs of the Administration. Certain employees, 
particularly those engaged in the settlement of existing obligations and payable 
claims, will be needed throughout the entire period of liquidation, that is until 
January 1, 1944. : 

A question has arisen as to whether the appropriation for liquidation is 
available for the payment of accumulated and accrued annual leave to those 
employees whose services are and will be essential throughout the period of 
liquidation when payment to such employees who remain until January 1, 
1944 must of necessity cover periods thereafter; or whether such employees, 
in order to be allowed payment for annual leave to which they are entitled 
by law, must be placed in terminal leave status enough in advance of January 
1, 1944 for annual leave to be liquidated by that date. 

. z ° oe a e 2 

Since your office has consistently held that in the absence of statutory 
suthority appropriations are not available for the payment of accumulated and 
accrued annual leave beyond the closing date set for the discontinuance of any 
agency, it is respectfully requested that you advise this office, after consideration 
of pertinent facts, as to whether or not the language in the appropriation for 
the National Youth Administration and the ihtent of Congress is such that pay 
roll vouchers bearing the Appropriation Symbol 1144150.003 and covering periods 
subsequent to January 1, 1944 will be allowed by your office. 


The “Labor-Federal Security Appropriation Act, 1944”, approved 
July 12, 1943, 57 Stat. 518, Public Law 135, to which you refer, contains 
the following item under the heading “National Youth Administra- 
tion”: 


For all necessary expenses to enable the National Youth Administrator to 
provide for the liquidation of the National Youth Administration and the con- 
servation and disposition of all the property of whatever type (including build- 
ings, accessories, equipment, and machinery of all types), in use by said National 
Youth Administration, including the personal services in the District of Columbia 
and elsewhere ; payment for accrued annual leave of employees separated from the 
Government service due to the discontinuance of the National Youth Administra- 
tion operations, and such travel and other necessary expenses as may be incurred 
in connection with the liquidation of the National Youth Administration from the 
unexpended balances of the appropriations made to the National Youth Admin- 
istration in the “Federal Security Agency Appropriation Act of 1943” not exceed- 
ing $3,000,000: Provided, That said liquidation shall be completed as quickly as 
possible, but in any event not later than January 1, 1944. [Italics supplied.] 


The other appropriation item to which you refer, contained in the 


“Second Deficiency Appropriation Act, 1943”, approved July 12, 1943, 
57 Stat. 539, Public.Law 140, provides: 
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National Youth Administration: For an additional amount for the National 
Youth Administration in the performance of its functions from July 1, 1943, to 
the date of enactment of the Labor-Federal Security Appropriation Act, 1944, 
and thereafter for the liquidation of such Administration, including not to ex- 
ceed $2,000 for printing and binding, not to exceed $1,500,000 from the unex- 
pended balance of the appropriations for the National Youth Administration 
in the Labor-Federal Security Appropriation Act, 1943, to be added to and merged 
with the funds made available for the liquidation of the National Youth Ad- 
ministration by such Labor-Federal Security Appropriation Act, 1944; and 
of such merged amount not less than $1,487,000 shall be allocated and set apart 
to be used exclusively for payment of accumulated and accrued leave of em- 
ployees * * *, [Italics supplied.] 


With reference to the sum of $1,487,000 covered in the latter appro- 
priation act, your letter states: 


* * * This amount has been assigned a suffixed symbol, 1144150.003, and 
pay rolls covering periods of annual leave carry this symbol and identify the 
amounts involved in annual leave. In further reference to this specific amount, 
when it was found that the funds provided in the Labor-Federal Security Ap- 
propriation Act, 1944, were insufficient to cover cost of liquidation, if annual 
leave was to be paid to employees, the Senate Committee on Appropriations re- 
quested that it be provided with estimates covering existing obligations for 
annual leave, and in response thereto the National Youth Administrator sub- 
mitted the figure of $1,487,000 which covered (a) accumulated and accrued 
annual leave for those employees whose services were not required during the 
period of liquidation; and (b) accumulated and accrued annual leave on July 
1 together with that which would be credited between July 1, 1943 and January 
1, 1944 for those employees who would remain throughout the period of liqui- 
dation. On the basis of this estimate, the Congress enacted legislation providing 
sufficient funds to cover all accumulated and accrued’ annual leave, some of which 
could not become payable until after January 1, 1944. 


In decision of May 27, 1943, B-34531, to the Secretary of Agricul- 
ture, wherein was considered an appropriation item appearing in the 
act of July 2, 1942, 56 Stat. 569, for liquidation of the Civilian Conser- 
vation Corps “not later than June 30, 1943,” which contained an ex- 
press provision for “payment for accrued annual leave of employees 
separated from the Government service due to the discontinuance 
of Corps operations”, the following questions and answers were 
stated : 

Questions 


Specifically, therefore, it is requested that you advise us whether the ap- 
propriation above mentioned is available for payment in a lump sum upon separa- 
tion for accrued annual leave of employees of the Forest Service who are separated 
from the Government service by reason of the discontinuance of the Corps 
operations, and if your answer is in the affirmative, whether there should be an 
allowance for the leave which normally accrued during the taking of terminal 
leave. 

Answers 


I am in agreement with the view expressed in your letter that the authority 
in the appropriation act here involved for “payment for accrued annual leave 
of employees separated from the Government service due to the discontinuance 
of Corps operations” reasonably may be regarded as constituting (for the purpose 
of liquidating the agency) an exception to the general rule stated in 17 Comp. 
Gen. 641, cited in your letter, and decisions of like import, and that the intent was 
to authorize payment in a lump sum for any annual leave to the credit of the 
employee on the date of separation on or prior to June 30, 1943. 

It follows, as suggested in your letter, that no leaye on leave may be paid for 
and that it would not be proper to compute the leave over the period immediately 
following separation. The lump-sum payment will represent the total compensa- 
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tion covering each day of accrued annual leave without any credit for Sundays 
and holidays (which otherwise would have been authorized had the leave been 
granted during service). 

Accordingly, the first question in the concluding paragraph of your letter is 
answered in the affirmative, and the second in the negative. 


For like reason, I have to advise that you are authorized to pay the 
employees a lump-sum amount upon separation from the Government 
service on or prior to January 1, 1944, for their accumulated and ac- 
crued annual leave computed upon the basis stated in said decision 
of May 27, 1943. 


(B-35846) 


SPECIAL WORKING FUNDS—PERIOD OF AVAILABILITY FOR 
OBLIGATION ; SCOPE OF ACT OF JUNE 26, 1943 


The provision in the act of June 26, 1943, amending section 7 (c) of the act of 

1, 1920, as amended by section 601 of the Economy Act of June 30, 

1932, that advance payments credited to special working funds shall remain 

available for obligation until the appropriation involved lapses under law to 

the surplus fund of the Treasury, is applicable to any funds to the credit 

of special working funds available on and after the date of the said 1948 act, 

if not otherwise obligated, regardless of whether a contract has been let or 

the work had started or is yet to begin, when the services to be rendered are 

within the limits of what was requisitioned and contemplated when such 
funds were established. 

In cases where special working funds were established prior to the act of June 26, 
1943, amending section 7 (c) of the act of May 21, 1920, as amended by section 
6 of the Economy Act of June 30, 1932, to provide that advance payments 
credited to special working funds shall remain available for obligation until 
the appropriation involved lapses under law to the surplus fund of the 
Treasury, it is désirable that the procuring agency obtain confirmation re- 
quests from the requisitioning agencies before obligations are incurred subse- 
quent to the fiscal year 1943 against such funds. 

Where, under authority of the act of June 26, 1943, amending section 7 (c) of 
the act of May 21, 1920, as amended by section 601 of the Economy Act of 
June 30, 1982, to provide that advance payments credited to special working 
funds shall remain available to the procuring agency for obligation until the 
appropriation lapses under law to the surplus fund of the Treasury, payments 
are made from working funds of a prior fiscal year, the vouchers covering such 
payments should cite the said act of June 26, 1943 as authority for incurring 
the obligations. 

The provision in the first sentence of the act of June 26, 1943, amending section 7 

. (ce) of the act of May 21, 1920, as amended by section 601 of the Heonomy 
Act of June 30, 1982, that orders placed with one Government agency by 
another such agency shall be considered as obligations upon appropriations 
in the same manner as orders or contracts placed with private contractors, 
is the same as it appeared in said section 601, and, therefore, reconsideration 
is not required by reason of the new law of prior decisions of this office in 
respect of orders and requisitions placed with the Procurement Division, 
Treasury Department, and the Government Printing Office. 


Comptroller General Warren to the Secretary of State, August 7, 1943: 

I have your letter of July 20, 1943 (DA), requesting decision 
whether, under the act of June 26, 1943, Public Law 94, unobligated 
balances of working funds, theretofore made available to the Depart- 
ment of State, remain available for obligation during the fiscal year 
1944, and, also, requestiffg “a reconsideration of rendered decisions as 
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they affect orders placed with the Procurement Division of the Treas- 
ury Department for materials, supplies, equipment and other neces- 
sary items, and requisitions upon the Government Printing Office for 
printing and binding.” 

The act in question amends section 7 (c) of the act of May 21, 1920, 
41 Stat. 613, as amended by section 601 of the act of June 30, 1932, 47 
Stat. 417, to provide as follows: 

(c) Orders placed as provided in subsection (a) shall be considered as obliga- 
tions upon appropriations in the same manner as orders or contracts placed 
with private contractors. Advance payments credited to special working funds 
shall remain available to the procuring agency for entering into contracts and 
other uses during the fiscal year or years for which the appropriation involved 


was made and thereafter until said appropriation lapses under the law to the 
surplus fund of the Treasury. 


Thus, it is to funds “credited to special working funds” that the 
act is directed and upon which it operates and with respect to which 
it provides that they shall be available for obligation during the fiscal 
year or years for which the appropriation involved was made and 
thereafter until said appropriation lapses under law to the surplus 
fund of the Treasury. Accordingly, such provision is applicable to 
any funds to the credit of special working funds available to your 
Department on and after the effective date of the act in question, if not 
otherwise obligated, regardless of whether a contract has been let or 
the work had started or is yet to begin, when the services to be ren- 
dered by your Department are within the limits of what was requisi- 
tioned and contemplated when such funds were established. However, 
as to such working funds as were established prior to the date of the 
act in question, it is conceivable that in some instances the requisition- 
ing agency did not contemplate obligations by your Department subse- 
quent to June 30, 1943. Hence, it is suggested that, as to those cases, 
your Department obtain confirmation requests from the requisitioning 
agencies before obligations are incurred against such funds. Also, it 
is requested that, to facilitate auditing by this office, the vouchers charg- 
ing a working fund of a prior fiscal year specifically cite the act of 
June 26, 1943, supra, as authority for incurring the obligations. 

The request for reconsideration of decisions relating to orders 
placed with the Procurement Division of the Treasury Department 
and requisitions covering printing and binding appears to be predi- 
cated upon the provisions of the first sentence of section (c) of the 
above quoted law.» 

Said sentence is the same as it appeared in section 601 of the act of 
June 30, 1932, 47 Stat. 418; and since no change appears in the law in 
this particular from that obtaining when the decisions were rendered, 
it is not apparent why any reconsideration of prior decisions of this 
office in respect of orders and requisitions placed with the Procure- 
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ment Division and Government Printing Office, respectively, is re- 
quired by reason of the new law. 

Furthermore, the placing of orders with the Procurement Division 
for the purchase of supplies, etc., involves transactions separate and 
apart from those contemplated under Public Law 94, supra. The Pro- 
curement Division in such instances acts as the procuring agency under 
the relationship of principal and agent and does not occupy a position 
similar to that of a contractor. Accordingly, the placing of such 
orders is merely a preliminary step to the actual incurring of an ex- 
pense or the making of a contract for supplies, etc., and no obligation 
of funds is incurred at the time such initial action is taken. 17 Comp. 
Gen. 379; 22 id. 156. Nor, does the placing of an order for printing 
and binding with the Government Printing Office—the authority for 
which does not stem from section 7 (c) of the act of May 21, 1920, 
41 Stat. 613, as amended—at all times and under all circumstances 
obligate a departmental appropriation. In this connection see 21 
Comp. Gen. 1159.. Hence, a reconsideration of the decisions to which 
you refer—but do not identify—will not be undertaken at this time. 


(B-35913) 


TRAVELING EXPENSES—CONSULTANTS EMPLOYED ON “WHEN 
ACTUALLY EMPLOYED” BASIS 


The provision under the General Provisions of subsection (a) of the National 
War Agencies Appropriation Act, 1944, authorizing payment of travel ex- 
penses to and from their homes or regular places of business of persons 
employed intermittently away from their homes or regular places of business 
as consultants paid on the basis of “when actually employed,” is specifically 
limited to consultants, and may not be extended so as to relieve other classes 
of personnel employed intermittently on a “when actually employed” basis 
from the general requirement of bearing the cost of reporting to their post 
of duty from their homes and places of employment. 


Comptroller General Warren to the Chairman, War Production Board, August 
11, 1943: 


Reference is made to a letter dated July 21, 1943, from the Direc- 
tor of Personnel, War Production Board, as follows: 


Subsection (a) of “General Provisions” of Public Law 139, Seventy-eighth 
Congress, provides, in part, as follows: “(a) The foregoing appropriations for 
the constituent agencies under the Office for Emergency Management shall be 
available, in addition to the objects specified under each head, and without 
regard to section 3709, Revised Statutes (except as otherwise specified herein), 
for personal services in the District of Columbia and elsewhere; * * * and 
including (upon authorization or approval of the head of agy of such agencies) 
travel expenses to and from their homes or regular places of business in ac- 
cordance with the Standardized Government Travel Regulations, including 
travel in privately owned automobile (and including per diem in lieu of sub- 
sistence at plage of employment), of persons employed intermittently away from 
their homes or regular places of business as consultants and receiving compen- 
sation on a per diem when actually employed basis.” 


- 
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Under the provisions of the general administrative instructions of the War 
Production Board, two types of appointments on a per diem, when actually 
employed, basis are possible, namely: 

1. Those made solely for consultation purposes, and requiring the services 
of an employee to give professional, scientific or technical advice or opinion in 
the field of the employee’s special knowledge or training. Such employees 
exercise no administrative or operating responsibilities, and are appointed under 
Schedule A, Subdivision I, paragraph 13 of the Civil Service Rules. Their 
services must be required part-time, intermittently, or for temporary periods 
of brief duration, and they may not be employed for more than 180 working 
days in a calendar year. 

2. Those, other than as consultants, made to positions in a specialized field 
of activity where (a) the full-time services of a properly qualified person 
are not needed, or (b) the services of a properly qualified person on a full- 
time basis cannot be secured. Such employees are not necessarily limited to 
consultation purposes, are appointed under the provisions of the War Service 
Regulations, and their appointments are limited to 90 calendar days ‘and may 
be renewed for successive periods of 90 days, upon certification as to the neces- 
sity for continuing the appointment. The services of such employees must be 
required part-time, intermittently, or for temporary periods of brief duration and 
they may not be employed continuously for as long as one full payroll period 
at any one time. 

In view of the use of the word “consultants” in the section above quoted 
from Public Law 139, we should like to be advised as to whether the provi- 
sions of that section apply only to per diem, when actually employed, appoint- 
ments made under Schedule A, I, 13 of the Civil Service Rules, or whether 
such provisions are broad enough to apply to all appointments on a per diem, 
when actually employed, basis, including those made under the War Service 
Regulations of the Civil Service Commission. 


In the “First Deficiency Appropriation Act, 1943” approved March 
18, 1943, Public Law 11, there was included a provision, limited to 


June 30, 1943, similar in terms to the provision quoted in the first 
paragraph of the letter, supra, applicable during the fiscal year 1944. 
The legislative history of that provision shows that said provision 
was enacted because of the decision of this office of September 16, 
1942, 22 Comp. Gen. 231, 234, as follows: 


It must be held, generally, that a consultant who is employed and paid either 
full time or part time on the basis of “when actually employed” is in no different 
status from any other full-time or part-time officer or employee of the Govern- 
ment insofar as concerns his being required to bear the expense of reporting 
to his first duty station and of reporting for duty from his residence to al 
regularly established official station or designated post of duty. That is to 
say, there is no authority, simply by designating an officer or employee as a 
“consultant” and paying him only “when actually employed,” to relieve him 
of the requirement to bear the cost of travel necessarily involved in reporting 
from his home to post of duty. 15 Comp. Gen. 342; 19 id. 836. Such action 
would be tantamount to increasing the salary of the employee beyond that fixed 
by law. 13 Comp. Gen. 390; cf. 19 id. 71. Compare decisions of this office 
involving officers and employees who serve the Government without compensa- 
tion, 24 Comp. Dec. 617; 21 Comp. Gen. 377; id. 886; decision of August 8, 1942, 
B-27674, 22 Comp. Gen. 129; decision of September 4, 1942, B-28301. 


That decision related exclusively to consultants who were employed 
and paid on a “when actually employed” basis. Undoubtedly, the 
appropriation provision quoted in the first paragraph of the letter, 
supra, applicable for the fiscal year 1944, was enacted to continue 
during the fiscal year 1944 the same exception to the general rule 
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with respect to personnel employed intermittently as consultants and 
paid on a per-diem-when-actually-employed basis, only. It is a well- 
settled rule of statutory construction that exceptions are to be strictly 
construed. Therefore, since the appropriation provision for the fiscal 
year 1944 in specific terms is limited to consultants, there is no reason- 
able basis upon which the provision may be extended by construction 
to apply to other classes of personnel solely because they may be 
employed intermittently or for short periods on a per-diem-when- 
actually-employed basis. On the contrary, the general rule stated in 
the decision of September 16, 1942, supra, and the decisions therein 
cited, to the effect that Federal employees, either full time or part 
time, employed and paid on a regular salary basis, are required 
to bear the cost of reporting to their post of duty from their homes 
and places of employment, is for application to all part time or inter- 
mittent employees other than consultants. 

Accordingly, if all of the consultants of the War Production Board 
are required to be employed in accordance with the Civil Service 
rule to which you refer, the principal question posed in the concluding 
paragraph of the above-quoted letter is answered in the affirmative. 
In any event, the alternative question must be and is answered in the 
negative. 


(B-36228) 


LEAVES OF ABSENCE—MILITARY—MEMBERS OF STATE DEFENSE 
ORGANIZATIONS 


Military leave of absence with pay, which is granted civilian employees of the 
United States under specific statutory authority for the purpose of training 
in the National Guard, etc., as prospective members of the armed forces 
of the United States for active duty, may not be granted members of a 
State defense organization created under authority of the act of August 
18, 1941, which prohibits members of a State defense organization, created 
during the absence of the National Guard on active duty as a part of the 
armed forces of the United States, from being called into active military 
Service as such members. 


Comptroller General Warren to the Secretary of the Navy, August 11, 1943: 


I have your letter of August 9, 1943, ref. JAG:J:HJM:ac, as 
follows: 


The Navy Department is in receipt of an inquiry from the Navy Yard, 
Philadelphia, Pennsylvania, as to whether employees of the Navy Yard will 
be entitled to military leave for the period they are ordered to engage in 
training or other authorized maneuvers as members of the Pennsylvania 
Reserve Defense Corps, as was the case with respect to employees who were 
formerly members of the Pennsylvania National Guard. The Act of the 
Pennsylvania Legislature under which the Pennsylvania Reserve Defense Corps 
was established is Act No. 2, approved March 19, 1941 (1941 P. L. 3). 

It is requested that a decision be rendered in the premises. In view of the 
fact that employees have been ordered to such duty for one week commencing 
14 August 1948, it will be appreciated if reply hereto may be expedited. 
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The act of August 18, 1941, 55 Stat. 628, provides as follows: 


That section 61 of the National Defense Act of June 3, 1916, is amended to 
read as follows: 

“Sec. 61. No State or Territory nor Puerto Rico or the Canal Zone shall 
maintain troops in time of peace other than as authorized in accordance with 
the organization prescribed under this Act: Provided, That nothing contained 
in this Act shall be construed as limiting the rights of the States and Terri- 
tories and Puerto Rico and the Canal Zone in the use of the National Guard 
within their respective borders in time of peace: Provided further, That 
nothing contained in this Act shall prevent the organization and maintenance of 
State or Territorial police or constabulary: Provided further, That under 
such regulations as the Secretary of War may prescribe for discipline in train- 
ing, the organization by and maintenance within any State or Territory or 
Puerto Rico or the Canal Zone of such military forces other than National 
Guard as may be provided by the laws of such State or Territory is hereby 
authorized while any part of the National Guard of the State or Territory or 
Puerto Rico or the Canal Zone concerned is in active Federal Service: Provided 
further, That such forces shall not be called, ordered, or in any manner 
drafted, as such, into the military services of the United States; however, no 
person shall, by reason of his membership in any such unit, be exempted from 
military service under any Federal law: And provided further, That the 
Secretary of War in his discretion and under regulations determined by him, 
is authorized to issue, from time to time, for the use of such military units, 
to any State or Territory or Puerto Rico or the Canal Zone, upon requisition of 
the Governor thereof, such arms and equipment as may be in possession of 
and can be spared by the War Department.” 


Section 80 of the act of June 3, 1916, 39 Stat. 203, provides as 
follows: 

LEAVES OF ABSENCE FOR CERTAIN GOVERNMENT EMPLOYEES.—All officers and em- 
ployees of the United States and of the District of Columbia who shall be members 
of the National Guard shall be entitled to leave of absence from their respective 
duties, without loss of pay, time, or efficiency rating, on all days during which they 


shall be engaged in field or coast-defense training ordered or authorized under the 
provisions of this Act. 


See, also, the act of May 12, 1917, 40 Stat. 72, granting military 
leave of absence to “officers and employees of the United States or 
of the District of Columbia who shall be members of the Officers’ 
Reserve Corps”, and section 9 of the act of June 25, 1938, 52 Stat. 
1175, 1177, granting military leave to “officers and employees of 
the United States or of the District of Columbia who are members 
of the Naval Reserve.” 

Military leave of absence with pay is granted for the purpose of 
training prospective members of the armed forces of the United 
States for active duty. The act of August 18, 1941, supra, pro- 
hibits members of a State defense organization, created in the absence 
of the National Guard, from being called into active service of the 
United States as such members. Hence, it may not be inferred from 
any of the provisions of the act of August 18, 1941, that the Congress 
intended to grant military leave of absence with pay to members of 
a State military organization other than the National Guard. None 
of the above-cited Federal statutes authorizing the granting of mili- 
tary leave of absence with pay from a civilian position under the 
Federal Government applies to officers or employees who are members 
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of a State organization created by State law for purposes of defense 
during the period of the present war emergency, while the National 
Guard is a part of the armed forces of the United States on active 
duty. Nor has any other provision of law or regulations having the 
force and effect of law been called to my attention which may be 
regarded as authorizing the granting of military leave of absence 
with pay under such circumstances. 

Accordingly, the question presented is answered in the negative. 


(B-35696) 


SETTLEMENT OF ACCOUNTS OF UNITED STATES COMMISSIONERS 
ALSO SERVING AS CLERKS OF DISTRICT COURTS 





Under the act of June 16, 1938, providing that clerks of United States district 
courts who also hold office as United States commissioners may receive 
compensation for both offices in an aggregate amount not exceeding the 
rate of $3,000 per annum, a United States Commissioner, upon settlement 
of his quarterly account, is entitled to be paid commissioner’s fees for the 
quarter in an amount which together with his salary as clerk of court will 
bring the aggregate payments for the quarter to a sum not exceeding one- 
fourth of the maximum per annum rate fixed by the said act. 

In the settlement of accounts of United States commissioners who are also 
clerks of United States district courts, any fees earned during an account- 
ing quarter in excess of one-fourth of the maximum rate of $3,000 per 
annum prescribed by the act of June 16, 1938, should be suspended and 
may be applied later to make up a deficiency in any subsequent quarter 
during the same accounting year, but no adjustment may be made of any 
excess fees earned in a subsequent quarter to cover a deficit in a preceding 
quarter of the same accounting year. 

Under the act of May 29, 1928, requiring the submission of quarterly accounts 
by United States commissioners, the quarterly periods need not necessarily 
conform to the quarters of the calendar year or the Government fiscal year. 


Comptroller General Warren to Nathan A. Brown, United States Commissioner, 
August 12, 1943: 

Reference is made to your letter, without date, received in this 
office May 21, 1943, concerning settlement No. 0710866 dated January 
22, 1943, wherein deductions from the amount found due you for the 
quarter ended October 31, 1942, were made in the sums of $13.65, 
$71.80 and $21.50, representing excess fees allowed during the years 
ending July 31, 1940, 1941 and 1942, respectively. You contend in 
effect that the act of June 16, 1938, 52 Stat. 752, does not require the 
construction that the compensation of a person holding both of the 
positions of deputy clerk of a United States district court and United 
States commissioner is based on quarterly payments of $750, if 
earned, but that the act specifically limits the amount to $3,000 per 
unnum; also, you urge that such compensation should. be computed 
upon the basis of the Government fiscal year period rather than upon 


the three-month periods for which you are required to submit your 
accounts. 
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The act of June 16, 1938, swpra, provides: 


* * * clerks of United States district courts, their deputies and assistants, 
who are or may be appointed United States commissioners, may receive com- 
pensation for both offices in an aggregate amount not exceeding the rate of 
$3,000 per annum. 

By reason of the foregoing provision of law, upon settlement of 
a quarterly account the United States commissioner is entitled to be 
paid fees for the quarter in an amount which together with his salary 
will bring the aggregate payments for the quarter to a rate not ex- 
ceeding the maximum per annum rate fixed by the statute. The 
decisions of this office are to the effect that the payments to a commis- 
sioner—who is also a clerk or deputy clerk of court—of any fees 
earned during an accounting quarter in excess of one-fourth of the 
maximum yearly rate of compensation fixed by statute should be 
suspended until settlement of his next quarterly account.in the same 
accounting year, and adjusted in connection with the settlement of 
that account, and so on with each quarter, in order to keep the aggre- 
gate for the accounting year, or any quarter or quarters thereof, 
within the maximum rate fixed by the statute. However, the statu- 
tory limitation of the amount of the combined compensation of 
commissioners who are also clerks or deputy clerks of courts is an- 
nual rather than quarterly, although the accounts are required to be 
submitted quarterly. Accordingly, in the settlement of such accounts, 
the excess in any quarter during the same accounting year is properly 
to be applied to make up a deficiency in any subsequent quarter dur- 
ing the same accounting year. See in that connection, 1 Comp. Gen. 
155; 5 id. 783; and zd. 819. 

However, where the earned fees plus the salary in the preceding 
quarter is less than the prescribed maximum, any allowance in excess 
of the maximum for a subsequent quarter is not authorized. 5 Comp. 
Gen. 783. The necessity for such rule is readily apparent. The com- 
pensation of the rate not to exceed $3,000 per annum as provided by 
the said act of June 16, 1938, is to be paid only if fees are earned to 
bring the amount to that figure during the accounting year involved. 
If, for example, no fees are earned during the first two quarters and 
the fees are in excess during the last two quarters, there would ap- 
pear no logical reason for applying the excess to increase the com- 
pensation of the commissioner for the first two quarters in which no 
services were rendered, and no fees earned. However, a different 
situation is presented where fees earned during the first, second or 
third quarters of an accounting year are in excess of the amount al- 
Jowable by law and in subsequent quarters the amount of fees earned 
is less than that allowable by law. As heretofore indicated, in such 
cases the excess is for crediting to a subsequent quarter or quarters 
of the same accounting year. 
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With respect to your contention that adjustments of accounts should 
be made upon the basis of quarters within the Government fiscal year 
period, attention is invited to the act of May 29, 1928, 45 Stat. 998, 
which requires the accounts of United States commissioners to be 
submitted quarterly. Formerly, all United States commissioners’ 
accounts were required to be computed and submitted quarterly on 
the basis of the fiscal year ending June 30. The said act of May 29, 
1928, supra, was construed as permitting the submission of commis- 
sioners’ accounts in quarterly periods not necessarily conforming to 
the quarters of the calendar year or the Government fiscal year, and 
instructions were issued dividing the United States into three dis- 
tricts, requiring the accounts of commissioners therein to be rendered 
quarterly, as follows: District No. 1, for quarters ending March 31, 
June 30, September 30 and December 31; district No. 2, for quarters 
ending January 31, April 30, July 31, and October 31; and district 
No. 3, for quarters ending February 28 (or 29), May 31, August 31, 
and November 30. In that connection, see Instructions to United 
States Commissioners, 1929, paragraphs 1700, 1701, 1702 and 1703. 
As United States commissioners located in Georgia are in district 
No. 2, the end of the annual period or accounting year for final com- 
putation and adjustment of ~~ accounts is July 31, instead of 
June 30. 

In view of the foregoing, upon reconsideration of the matter, the 


settlement of January 22, 1943, must be and is sustained. 


(B-35822) 


CIVILIAN EMPLOYEES REEMPLOYED AFTER MILITARY OR NAVAL 
DUTY—ANNUAL AND SICK LEAVE ACCRUAL RIGHTS; RESTORATION 
OF SICK LEAVE CREDIT 


The provisions of sections 10 of the annual and sick leave regulations, with re- 
spect to the accrual of leave while an employee is in a non-pay status due 
to leave without pay or furlough, relate only to periods of leaves of absence 
without pay granted while an employee retains the status of a civilian em- 
ployee of the Government and have no application to periods of absence 
while he is in the military service or periods between the termination of his 
military service and restoration to civilian service. 

Under section 8 of the Selective Training. and Service Act of 1940, providing 
that an employee who is restored to his civilian position after discharge from 
the military service shall be considered as having been on furlough or leave 
of absence during such period, and the act of August 1, 1941, as amended, 
authorizing employees to elect to have leave remain to their credit until 
they return from active military or naval service, there may be restored 
to such an employee so much of his annual leave credit as had not been 
liquidated by payment, as well as all the sick leave credit, which he had 
when he entered the military service. 


Comptroller General Warren to the Director of Censorship, August 12, 1943: 
I have your letter of July 17, 1943, as follows: 


Several employees of this Office who had been furloughed without pay for 
military training and service have returned to duty in the Office of Censorship 
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following an honorable discharge from the military service. A question has 
arisen with regard to computing leave for these employees. 

In decision of July 16, 1942, B-27224 [22 Comp. Gen. 42], to the Secretary of 
War, it is stated, in part, as follows: 

“A furlough without pay to enter the military service is to be regarded as a 
‘separation’ within the meaning of section 7 of the annual leave regulations 
for the purpose of computing terminal annual leave of absence. 

“Under section 10 of the annual leave regulations, an employee earns annual 
leave during a period of leave of absence without pay aggregating less than 30 
calendar days only where there is a return to duty.” 

Section 10 of the annual leave regulations and section 10 of the sick leave 
regulations provide also that when the duration of non-pay status due to leave 
without pay or furlough is tn excess of 30 calendar days in any calendar year, such 
excess shall affect the accrual of leave only when it aggregates 10 calendar days 
thereafter. 

To cite a specific case, Mr. Galo B. Soles was furloughed from the Office of Cen- 
sorship on September 30, 1942, at which time his accrued annual leave was ex- 
hausted. He was honorably discharged from the United States Army on Febru- 
ary 26, 1943 and returned to duty in the Office of Censorship on March 8, 1943, 
after being in furlough status for a period of 157 days. 

Question 1: Should Mr. Soles, upon his return to duty on March 8, 19438 be 
allowed accrual of annual and sick leave for the 7-day period from March 1 to 
7, inclusive, and in this way lose accrual for only 150 of the 157 days during which 
he was in furlough status? 

Question 2: Should Mr. Soles be credited on March 8 with the sick leave that 
had not been used at the time of his furlough on September 30, 1942? 

Your ruling on these questions is respectfully requested. 


In addition to the decision quoted in your letter, 22 C. G. 42, see 
decision of April 24, 1943, 22 Comp. Gen. 990, in which it was held 
(quoting from the syllabus) : 


The entry of an employee into the active military or naval service is to be 
regarded as a “separation” under section 4 (b) of the Annual Leave Regulations, 
providing that an employee who is indebted to the Government for advanced 
annual leave at the time of his separation from the service shall be charged with 
such indebtedness. 

Under section 11 of the Sick Leave Regulations, providing that employees be 
charged with overdrawn sick leave upon their voluntary separation or removal 
for cause, the entry of an employee into the active military or naval service— 
whether by enlistment or by induction—without break in service is not to be 
regarded as a “voluntary separation or removal for cause” so as to require 
collection from him for overdrawn sick leave. 


Those decisions relate to employees who had not been restored to 
their civil positions after military service under the provisions of 
section 8 of the Selective Training and Serviee Act of 1940 approved 
September 16, 1940, 54 Stat. 890, subsection (c) of which provides: 


(c) Any person who is restored to a position in accordance with the provisions 
of paragraph (A) or (B) of subsection (b) shall be considered as having been 
on furlough or leave of absence during his period of training and service in the 
land or naval forces, shall be so restored without loss of seniority, shall be en- 
titled to participate in insurance or other benefits offered by the employer pur- 
suant to established rules and practices relating to employees on furlough or 
leave of absence in effect with the employer at the time such person was inducted 
into such forces, and shall not be discharged from such position without cause 
within one year after such restoration. 


In the instant case it is understood the employee complied with all of 
the terms and conditions of law to entitle him to be restored to his civil 
position and that he was so restored thereto. 
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In decision of November 3, 1941, 21 Comp. Gen. 403, 408, it was 
stated : 


* * * As above noted, upon compliance with those conditions the employees 
are entitled to be “restored” to their former civilian position, or to a position 
of like seniority status and pay; and it is only upon such restoration that there 
materializes a right to “be considered as having been on furlough or leave of 
absence during his period of active military service” and to reacquire the leave 
and other benefits which would otherwise have been lost to them. In other words, 
it is only in the event that the conditions of section 8 of the Selective Training 
and Service Act of 1940, have been complied with that such an employee is en- 
titled to be restored to his position; and it is only in the event that he be so 
restored that he is entitled to be considered as having been on leave of absence 
from his position and to be recredited with his accrued leave. 


Section 10 of the Annual Leave Regulations (Executive Order No. 
8384) provides: 


Sec. 10. Annual leave shall accrue to an employee while in a leave-with-pay 
status. Except as provided in section 9 hereof, annual leave shall not accrue 
to an employee while in a non-pay status due to leave without pay or furlough 
when the duration of such non-pay status in any calendar year aggregates 30 
calendar days or more: Provided, That when the duration of such non-pay status 
is in excess of 30 calendar days in any calendar year, such excess shall affect the 
accrual of annual leave only when it aggregates 10 calendar days, and likewise 
for each aggregate period of 10 calendar days thereafter. Annual leave shall not 
accrue during any period of suspension for disciplinary reasons. 

The provisions of section 10 of the Sick Leave Regulations (Executive 


Order No. 8385 dated March 29, 1940) are to the same effect. 


I am not aware of any law or regulation which would authorize the 
accrual of annual or sick leave in a civilian position during the period 
the encumbent thereof is in the active military service, or during 
periods when he is not in Federal service between termination of mili- 
tary service and restoration to his civilian position. In view thereof, 
the rules stated in section 10 of both the annual and sick leave regula- 
tions, to which you refer, are to be regarded as relating only to periods 
of leave of absence without pay granted while an employee retains the 
status of a civilian employee and as having no application to periods 
of absence while he is in the military service or periods between termi- 
nation of military service and restoration to civilian service. Hence, 
the benefits under those rules may not be regarded as “established” 
and “offered by the employer [Government]” at the time an ‘em- 
ployee enters the military service within the meaning of those words 
as used in section 8 (c) of the Selective Training and Service Acts of 
1940. 

While it is true that if and when a discharged soldier is restored to 
his civilian position he is not to be regarded as having been separated 
from civilian service, nevertheless, it would seem to be the intent of 
section 8 of the Selective Training and Service Act of 1940 (and other 
statutes in pari materia) when considered in the light of the act of 
August 1, 1941, as amended by the act of April 7, 1942, 56 Stat. 200, 
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authorizing employees “to elect to have such leave remain to their 
credit until their return from active military or naval service,” to 
restore to an employee so much of his annual leave credi¢ as had not 
been liquidated by payment, as well as all his sick leave credit which 
he had when he entered the active military service, but I find nothing 
to indicate an intent to allow accrual of annual and sick leave as a 
civilian employee under sections 10 of the annual and sick leave 
regulations for any part of the period from the date he left his civilian 
position to enter the military service to the date of his actual return to 
a civilian position. 

Accordingly, question 1 is answered in the negative, and question 2 
in the affirmative. 


(B-35907) 


OFFICERS AND EMPLOYEES—TRAVEL BY PRIVATELY OWNED AIR- 
PLANE—REIMBURSEMENT UNDER CONTRACT AT SPECIFIED RATE 
PER FLIGHT-HOUR; SCOPE OF FIRST WAR POWERS ACT 


Under existing laws and the Standardized Government Travel Regulations 
reimbursement to an employee for the use of a privately owned airplane 
in connection with his official travel is authorized only on an actual expense 
basis pursuant to a properly issued travel order, and, therefore, commu- 
tation of such expenses may not be made under a contract authorizing 
reimbursement at a specified rate per flight-hour, or upon a mileage or 
other basis. 

As existing laws and the Standardized Government Travel Regulations fix the 
amounts payable to Government employees for official travel by privately 
owned conveyance and also prescribe the manner of authorization therefor 
by travel order—rather than contract—reimbursement to an employee for 
official travel by privately owned conveyance is not within the scope of 
the contracting or procurement authority of the executive departments. 

While the provisions of the First War Powers Act, authorizing certain depart- 
ments and agencies to enter into contracts without regard to the laws 
relating to the making, performance, amendment, or modification of con- 
tracts, liberalized existing statutes relating to procurement, they did not 
contemplate a departure, by the device of a contract, from the standards 
set by existing laws and regulations respecting the compensation and allow- 
ances, travel or otherwise, payable to employees of the Government. 


Comptroller General Warren to the Secretary of Commerce, August 12, 1943: 


I have your letter of June 24, 1943, received here July 238, as 
follows: 


Mr. Robert C. Blatt is designated Chief of the Lighting Unit of the Airport 
Division of the Civil Aeronautics Administration of this department and in his 
official capacity is required to visit airport projects and district offices of the 
Administration for the purpose of inspecting lighting facilities, consulting with 
officers of the Administration and various municipalities as well as other parties 
having a proper interest in matters under his jurisdiction for the purpose of 
furnishing advice and instruction. The functions of the Lighting Unit are 
performed at the request of the Army or Navy in connection with the war pro- 
gram and fill an important and essential requirement of the military services. 

To best effectuate the airport lighting program of the Administration and 
to increase the efficiency of the functions performed by Mr. Blatt in his official 
capacity, it is proposed to negotiate a contract with him for the rental of a 
65 H. P. Taylorcraft Deluxe Model BC12-65 aircraft owned by him for a rental 
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consideration of $7.00 per flight hour. This figure has been determined by the 
Administration to represent a reasonable and proper rental price for the airplane 
in question and it is believed will no more than meet the actual cost of main- 
tenance and operation of the aircraft while engaged in official business of the 
Civili Aeronautics Administration. A copy of the proposed contract is enclosed 
for your consideration. 

The proposed action will be exercised by the Civil Aeronautics Administration 
under the authority contained in Executive Order 9116 on the basis of an 
administrative determination that the prosecution of the war will thereby be 
facilitated within the intent of said order. 

Mr. Blatt’s official duties require his presence under a more or less fixed 
schedule at various airports and district offices throughout the United States, 
many of which are located remotely from railroad carriers. The system of 
priorities currently in effect with respect to travel by commercial airlines 
precludes the efficient and. satisfactory use thereof. Considerable time is often 
lost in attempting to use such facilities and, as a matter of fact assurance of 
accommodations thereon is extremely uncertain. This is also true with respect 
to railroad travel. The saving in time by the use of his privately owned air- 
craft is an important and vital factor from the viewpoint of rendering an essential 
service to the military as well as to commercial aviation including of course, 
the element of safety. After considering the savings made not only in time 
which can be devoted to his official duties rather than wasted by a slower 
method of transportation including considerable “lay-over time”, as well as the 
savings made in subsistence, it is the opinion of the Administration that the rental 
consideration proposed to be paid to Mr. Blatt represents a lesser expense to 
the Government than would ordinarily be entailed by the use of other facilities 
which, due to war economy are less efficient and entirely inadequate to meet 
the requirements of the Administration. 

The Administration has considered every alternative but has determined that 
the proposed action is the most desirable and that the successful prosecution 
of the war will be facilitated by entering into such a contract with Mr. Blatt. 
There are several other officers of the Administration who are in a like position 
as regards the time element and degree of efficiency with respect to their war 
functions and where the Government’s interest would be best served by entering 
into a similar contract. 

It will be appreciated if you will furnish your opinion as to the propriety of 
the negotiation of such a contract under the war powers of the Administrator of 
Civil Aeronautics on the basis of an hourly rate in lieu of actual expense not 
to exceed cost by available common carrier, such actual expense being excep- 
tionally difficult, if not impossible to determine. 


The draft of proposed contract enclosed with your letter employs 
the terminology of a rental contract for the hire of Mr. Blatt’s air- 
plane by the Civil Aeronautics Administration, but the facts of the 
contemplated plan, as detailed in your letter, manifestly constitute 
an arrangement for the transportation of the employee in his own 
vehicle to the several points where his work requires him to be, and for 
some measure of reimbursement or compensation to him for the ex- 
pense so caused. Transportation and reimbursement therefor in such 
cases are the subject of a number of statutory enactments, and of the 
Standardized Government Travel Regulations issued upon approval 
of the President “for the guidance of ‘civilian officials and employees 
of the several executive departments and independent establishments.” 
The laws and regulations carefully delimit the sums which may be 
paid for the purposes set forth in your letter, and, also, prescribe the 
manner of their authorization by travel order rather than by contract. 
Accordingly, it must be, and is, considered that reimbursement to 
an employee for the transportation of himself in a private convey- 
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ance for official travel is not within the ambit of the contracting or 
procurement authority of the executive departments. 

That conclusion follows regardless of whether there be utilized 
the provisions of Executive Order No. 9116, which extends to the 
. Civil Aeronautics Administration the authority, under the First War 
Powers Act, 55 Stat. 838 (50 U.S. C. App. 611), “within the limits of 
the amounts appropriated therefor to enter into contracts * * * 
without regard to the provisions of law relating to the making, per- 
formance, amendment, or modification of contracts.” As explained 
in the committee reports, that act was intended to, and did, liberalize 
existing statutes relating to procurement (21 Comp. Gen. 835), but 
it has not been understood to have contemplated, through the device 
of a contract, any departure from the standards set by law for the 
compensation and allowances, travel or otherwise, payable to em- 
ployees of the Government. 

A number of the considerations suggested in your letter were pre- 
sented previously, in letter from the former Civil Aeronautics Au- 
thority dated December 14, 1938, in which decision was requested on 
the payment of mileage to its employees for travel in their private 
planes. The reply of January 4, 1939, 18 Comp. Gen. 588, was as 
follows: 

In the absence of a statute so providing it is not permissible to commute 
traveling expenses and thus reimburse an employee at a rate per diem or per 
mile. See 4 Comp. Gen. 735. The only statute authorizing mileage to civil 
employees in a travel status is the act of February 14, 1931, 46 Stat. 1103, as 
amended, which covers only official travel by the employee’s own motorcycle or 
own automobile and can not, therefore, be applied to the use of a privately 
owned airplane. Accordingly, when an officer or employee is authorized to 
travel by his privately owned airplane he may be reimbursed only on an 
actual expense basis not to exceed the cost by available common carrier as 
provided in paragraph 12 of the Standardized Government Travel Regulations. 

In the 77th Congress, two bills were introduced to provide mileage 
for travel by private plane, but they failed of enactment. S, 1822; 
H. R. 6384. Under the present laws (5 U. S. C. 73 and 78b 18 Stat. 
452 and 47 Stat. 1516) only actual expenses may be allowed for such 
travel (aside from the per diem in lieu of subsistence); and under 
paragraph 12 of the Standardized Government Travel Regulations, 
actual expenses may include only, “cost of gasoline, oil, and feed of 
horses, and in addition thereto garage or hangar rent and stabling 
of horses, while officially detained en route, and bridge, ferry, and 
other tolls.” Said paragraph of the regulations further provides 
that: “Charges for repairs, depreciation, replacements, grease, alco- 
hol, flushing crank cases, towage, and like speculative expenses will 
not be allowed; nor for the use of a privately owned conveyance 
(other than actual expense thereof as above authorized).” If, as 
has been suggested (see letter of December 29, 1938, from the Civil 
Aeronautics Authority, and compare 15 Comp. Gen. 270), the Travel 
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Regulations do not list all proper items of expense, the appropriate 
remedy is to propose a revision of paragraph 12, or to resubmit to 
the Congress a proposal for legislation to sanction a commutation of 
such costs upon a mileage, hourly, or other basis. The payment of 


such a commutation under contract is not now authorized. 2 Comp. 


Gen. 724; 4 ¢d. 116. 

There is noted the new authority for the hire of aircraft which 
is contained in the appropriation for general administration of the 
office of the Administrator of Civil Aeronautics (Public Law 105, 
approved July 1, 19438, 57 Stat. 293). However, as the facts in the 
present case are understood, there is involved here not the renting 
of a plane for the general purposes of the Administration but merely 
an arrangement to reimburse the officer for the expense of his trans- 
portation in a privately owned plane. 


(B-35046) 


PAY—SERVICE CREDITS—INCLUSION OF PERIODS WHILE ON 
EMERGENCY OFFICERS’ RETIRED LIST 


The period during which a former member of the Officers’ Reserve Corps was 
on the emergency officers’ retired list created by the act of May 24, 1928, 
is not commissioned service which may be counted in computing his active 
duty pay under section 8 of the Pay Readjustment Act of 1942, as amended, 
as an officer of the Army of the United States appointed under authority 
of the act of September 22, 1941. 


Assistant Comptroller General Yates to Col. Carl Witcher, U. S. Army, August 
16, 1943: 

There has been considered yqur letter of May 31, 1943, requesting 
decision whether you are authorized to make payment on a voucher, 
transmitted therewith, stated in favor of Captain Richard Douglas, 
Infantry, Army of the United States, in the amount of $490.33, repre- 
senting the difference in pay and allowances to which the officer would 
be entitled for the period February 26, 1943, to May 31, 1943, if he 
is authorized to count for pay purposes the period during which he 
was on the emergency officers’ retired list. 

A report dated July 15, 1943, from The Adjutant General, War 
Department, discloses the following military history for Captain 
Douglas: 

1. The records of this office show that Richard Douglas enlisted 11 August 
1909 as Private, First Corps Cadets, Massachusetts National Guard, and served 
to 11 August 1916, the date he was honorably discharged. 

2. He was appointed First Lieutenant, Infantry Section, Officers’ Reserve 
Corps, 18 December 1916; accepted 5 March 1917; promoted to Captain, Infantry 
Section, Officers’ Reserve Corps, 15 August 1917; accepted 15 August‘ 1917; 
honorably discharged 16 May 1921. 
an ae commissioned service was continuous from 5 May 1917 to 16 

y E 


4. He was appointed Captain, Military Intelligence, Army of the United 
States, 11 February 1943; accepted 16 February 1943; assigned serial number 
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O-513046; and is now a Captain, Military Intelligence, Army of the United 
States. 
5. He entered on active duty 26 February 1943. 


A letter dated May 13, 1943, from the Veterans’ Administration 
states that regular payments of emergency officers’ retirement pay 
were made to the officer for the period May 26, 1928, through Febru- 
ary 25, 1943, the day preceding his entry on active duty. 

The act of September 22, 1941, 55 Stat. 728, authorizes temporary 
appointments as officers in the Army of the United States, without 
appointing such persons as officers in any particular component of 
the Army of the United States, and provides— 


* * * That any person appointed as an officer in the Army of the United 
States under the provisions of this Act shall receive the same pay and allowances 
and be entitled to the same rights, privileges, and benefits as members of the 
Officers’ Reserve Corps of the same grade and length of active service * * *. 


Section 3 of the Pay Readjustment Act of June 16, 1942, 56 Stat. 
360, as amended by section 2 of the act of December 2, 1942, 56 Stat. 
1037, is as follows: 


Seo. 8. When officers of the National Guard or of the Reserve forces of any 
of the services mentioned in the title of this Act, including Reserve officers, are 
authorized by law to receive Federal pay, except armory drill and administrative 
function pay, they shall receive pay as provided in section 1 of this Act, and in 
computing their service for pay they shall be credited with full time for all peri- 
ods during which they have held commissions as officers of any of the services 
mentioned in the title of this Act, or in the Organized Militia prior to July 1, 
1916, or in the National Guard, or in the National Guard Reserve, or in the Na- 
tional Guard of the United States, or in the Officers Reserve Corps, or in the 
Naval Militia, or in the National Naval Volunteers, or in the Naval Reserve 
Force, Naval Reserve, Marine Corps Reserve Force, Marine Corps Reserve, Coast 

ard Reserve, and the Reserve Corps of the Public Health Service, or in the 
Philippine Scouts, or in the Philippine Constabulary, and service authorized in 
section 2 (b) of the Act of January 19, 1942 (Public Law 402, Seventy-seventh 
Congress). 


The emergency officers’ retired list was created by the act of May 
24, 1928, 45 Stat. 735, which provides: 


That all persons who have served as officers of the Army, Navy, or Marine 
Corps of the United States during the World War, other than as officers of the 
Regular Army, Navy, or Marine Corps who during such service have incurred 
physical disability in line of duty, and who have been, or may hereafter, within 
one year, be, rated in accordance with law at not less than 30 per centum perma- 
nent disability by the United States Veterans’ Bureau for disability resulting 
directly from such war service, shall, from date of receipt of application by the 
Director of the United States Veterans’ Bureau, be placed upon, and thereafter 
continued on, separate retired lists, hereby created as part of the Army, Navy, 
and Marine Corps of the United States, to be known as the emergency officers’ 
retired list of the Army, Navy, or Marine Corps of the United States, respec- 
tively, with the rank held by them when discharged from their commissioned 
service, and shall be entitled to the same privileges as are now or may hereafter 
be provided for by law or regulations for officer's of the Regular Army, Navy, or 
Marine Corps who have been retired for physical disability incurred in line of 
duty, and shall be entitled to all hospitalization privileges and medical treat- 
ment aS are now or may hereafter be authorized by the United States Veterans’ 
Bureau, and shall receive from date of receipt of their application retired pay 
at the rate of 75 per centum of the pay to which they were entitled at the time 
of their discharge from their commissioned service, except pay under the Act of 
May 18, 1920: Provided, That all pay and allowances to which such persons 
or officers may be entitled under the provisions of this law shall be paid solely 
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out of the military and naval compensation appropriation fund of the United 
States Veterans’ Bureau, and shall be in lieu of all disability compensation bene- 
fits to such officers or persons provided in the World War Veterans’ Act, 1924, 
and amendments thereto, except as otherwise authorized herein, and except as 
provided by the Act of December 18,1922 * * *. 

In decision dated January 19, 1943, 22 Comp. Gen. 664, it was held 
that retired officers of the Naval Reserve who were ordered to active 
duty and entitled to pay under the provisions of section 3 of the Pay 
Readjustment Act of 1942, quoted above, were entitled to count in- 
active time as such retired officers in computing their active duty pay. 
In other words, that decision held, in effect, that such retired Naval 
Reserve officers held commissions in the Naval Reserve during their 
inactive retired status, within the meaning of said section 3, which 
authorizes the crediting for pay purposes of full time for all periods 
during which officers have “held commissions as officers of any of the 
services mentioned in the title of this Act * * * or in the Off- 
cers Reserve Corps * * * or in the Naval Reserve.” 

The status of persons on the emergency officers’ retired list created 
by the act of May 24, 1928, supra, has been a matter for consideration 
in prior decisions of this office. Im a decision dated July 12, 1929, 
9 Comp. Gen. 8, there was considered the question whether former 
officers in receipt of emergency officers’ retired pay under the said act 
of May 24, 1928, could legally be paid drill pay under section 21 of 
the Naval Reserve Act of February 28, 1925, 43 Stat. 1085. Section 4 
of that act provided that no officer or man of the Naval Reserve should 
be a member of any other naval or military organization, except thg 
Naval Militia. It was stated in that decision: 

The question thus arises as to whether the emergency officers’ retired list of 
the Navy is a naval organization within the meaning of the above provision. 
Ordinarily, membership in a naval or military organization carries with it cer- 
tain duties and obligations which would conflict with the duties and obliga- 


tions incident to membership in another naval or military organization. The 


purpose of this provision was to avoid such conflict. See in this connection 
6 Comp. Gen. 750. 

It is apparent that the former officers placed on the emergency officers’ retired 
list, created by the act of May 24, 1928, have not the same status as those on 
the retired list of the Regular Army and Navy. The act of May 24, 1928, by its 
title and by its terms, makes provision only for pay and benefits for former of- 
ficers and does not provide or contemplate that they shall perform any service 
in the Army, Navy, or Marine Corps. 


It is concluded that the emergency officers’ retired list of the Navy is not a 
naval organization within the meaning of that term as used in section 4 of the 
act of February 28, 1925. * * * 

In decision of November 23, 1929, 9 Comp. Gen. 221, to the Gover- 
nor of the Panama Canal, it was held that former officers on the emer- 
gency officers’ retired list were not persons in the military or naval 
service of the United States within the meaning of section 4 of the 
Panama Canal Act of August 24, 1912, 37 Stat. 561. In that decision 
it was said: 


a a a a a a a eS ee el ee 
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* * * It is clear that the Congress, in the act of May 24, 1928, was not 
legislating under its constitutional authority to raise and support armies or 
to provide and maintain a navy. The beneficiaries are not by the act subjected 
to the Articles of War or the Articles for the Government of the Navy, and 
the act itself, by its provision for privileges, benefits, and retired pay in lieu 
of compensation under the World War veterans’ act, was merely the extension 
to a particular portion of disabled veterans for whom provision therefor had 
been made in the way of compensation, hospital treatment, nursing and at- 
tendance in the World War veterans’ act, of privileges, benefits, and honors 
equivalent to those accorded officers of the Regular Army, Navy, or Marine 
Corps retired for physical disability. The act does not contemplate that the 
disabled veterans receiving those privileges, benefits, and honors shall have any 
duty or responsibility under the War Department or Navy Department by 
reason of having been placed on a special retired list “created as a part of the 
Army, Navy, or Marine Corps of the United States.” The act is, in fact, a part 
of the provisions made for disabled veterans of the World War, and in the 
construction of statutes imposing disabilities on persons in the military or 
naval service with respect to employment in the Federal civil service the act 
of May 24, 1928, should have a construction in keeping with its purposes. 
Understood in this light, there is no difficulty in reaching the conclusion that 
former emergency officers of the Army, Navy, or Marine Corps who are placed 
on the emergency officers’ retired list by the Director of the United States 
Veterans’ Bureau as within the terms and conditions of the act of 1928 are 
not “persons in the military or naval service of the United States.” * * * 


In decision of January 25, 1940, 19 Comp. Gen. 676, it was held 
(quoting the syllabus) that: 

The receipt of emergency officers’ retired pay for disability under the act of 
May 24, 1928, 45 Stat. 735, as amended, does not bar payment by the United 
States Employees’ Compensation Commission concurrently of compensation for 
disability caused by an injury sustained by the recipient in his civil employ- 
ment, as the said retired pay is in the nature of a “pension” for service in the 
Army or Navy within the meaning of that term as used in section 7 of the 
Employees’ Compensation Act of September 7, 1916, 39 Stat. 743, in specifically 
excepting “pensions” from the concurrent payments prohibition of the said 
section. 

In connection with the question of whether officers on the said 
emergency officers’ retired list whose disability resulted from wounds 
received in battle were entitled to an increase in their pay on account 
of time on that retired list, it was held that such officers were not 
within the provisions of the act of March 2, 1903, 32 Stat. 932, which 
authorized longevity increases in pay after retirement for officers of 
the Army who had been retired on account of wounds received in 
battle. Decision of July 21, 1939, B-4432, The basis of that decision 
was that the act of May 24, 1928, specifically fixed the retired pay 
authorized for officers on the emergency officers’ retired list, and that 
that provision could not be expanded by the provision that such 
retired emergency officers “shall be entitled to the same privileges as 
are now or may hereafter be provided by law or regulations for officers 
of the Regular Army, Navy, or Marine Corps who have been retired 
for physical disability incurred in line of duty.” The decision 
contains the following statement: 

* * * The meaning of the word “privileges” as used in the act was ex- 
plained in the report of the House Committee as follows: 


“The bill gives to the disabled emergency Army officers the privileges of 
those now on the retired list—that is, to use the title of their rank, to wear 
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the uniform, to medical treatment at Army hospitals, to purchase supplies at 
Army sales stores, etc.” 


The above decisions clearly show that the status of a former dis- 
charged emergency officer of the Army or Navy who met the disability 
requirements prescribed in the act of May 24, 1928, and who was placed 
on the emergency officers’ retired list created thereby, is essentially 
different from the status of an officer on the retired list of the Army 
or Navy. While under that act officers placed on the emergency of- 
ficers’ retired list were given a certain rank, they were not commis- 
sioned in the particular service concerned. See Wood vy. United 
States, 107 U. S. 414. Captain Douglas’ commission as an officer in 
the Officers Reserve Corps terminated on May 16, 1921, when he was 
discharged therefrom, and it does not appear that he again held a 
commission within the meaning of section 3 of the said Pay Readjust- 
ment Act of June 16. 1942, until February 11, 1943, when he was ap- 
pointed a captain in the Army of the United States. Not having held 
a commission during that period he is not entitled to count such time 
for pay purposes under the latter act. 

Accordingly, you are advised that payment on the voucher is not 
authorized. The voucher will be retained in this office. 


(B-86121) 


EQUIPMENT—EFFECT OF GOVERNMENT ORDER REQUIRING TRADE- 
IN OF OLD IN EXCHANGE FOR NEW—CASH BID SOLICITATION 
REQUIREMENT 


In view of orders issued by the War Production Board prohibiting the transfer 
of certain types of equipment unless similar old equipment is delivered in ex- 
change therefor, used equipment of the types covered by the orders may be 
disposed of on the basis of trade-in values only, when exchanged for new 
equipment; and the orders may be considered as prevailing over the estab- 
lished rule requiring the solicitation of cash bids, etc., to the extent said rule 
is in conflict with such orders. 


Comptroller General Warren to the Federal Works Administrator, August 16, 
1943: 


Thave your letter of July 31, 19438, as follows: 


This Agency has occasion from time to time to issue invitations for the purchase 
of new equipment, replacement parts, and the disposal of old equipment. 

In accordance with the many decisions of ‘your office in every instance where 
new equipment has been purchased and old equipment disposed of, the old 
equipment has always been advertised for disposal on the basis of cash prices 
as well as trade-in allowances, and where the cash bid exceeded the trade-in 
allowance the equipment was sold to the highest bidder and the proceeds thereof 
deposited to “Miscellaneous Receipts” in the Treasury. 

The War Production Board, under date of April 6, 1943, issued an order No. 
L-176, pertaining to electric fans, which provides in part as follows: 

“(4) Except in fulfillment of preferred orders, on and after April 6, 1943, no 
manufacturer or distributor shall transfer any repair or replacement part unless 
a similar used part has been delivered to him in exchange therefor, or unless 
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he has been informed that a similar used part is being held by the dealer or 


distributor to whom the new part is being transferred or has been disposed of in 
accordance with this paragraph. * * *” 


It is understood that the War Production Board has issued other orders pro- 
hibiting dealers from purchasing certain types of equipment without turning in 
old equipment. It is conceivable that at some future time this Agency may issue 
invitations on the purchase of new equipment and the disposal of old equipment as 
heretofore, namely on a cash as well as a trade-in basis and some dealer may be 
the highest bidder on a cash price alone. In such event this Agency would be 
precluded from obtaining other equipment because the dealers could not bid 
in view of the aforementioned and similar orders of the War Production Board. 

In consideration of the above, your decision is respectfully requested as to 
whether this Agency can, during the effectiveness of the War Production Board 
order referred to heretofore, and similar orders, dispose of used equipment of the 
type affected by such orders on the basis of trade-in value only when new equip- 
ment is desired to be purchased. 

As seems to be recognized by the submission, the established rule for 
years has been that in exchanging old material or equipment for new, 
cash bids, also, must be solicited for the old equipment and award made 
on the basis of the lowest net cost to the Government. 26 Comp. Dec. 
534; 3 Comp. Gen. 304; 5 id. 798; 7 id. 230; 15 id. 811; 18 zd. 227; 19 
id. 313 ; 21 id. 294; id. 316. 

However, it is understood that orders of the War Production Board, 
such as quoted in your submission are issued in the exercise of its 
powers to assign priorities to deliveries of material; to require ac- 
ceptance and performance of contracts and orders deemed necessary 
to the defense of the United States; and to allocate materials and 
facilities the supply of which is less than the demand therefor, which 
powers were vested in the President of the United States by Title ITI 
of the Second War Powers Act, 56 Stat. 177, and were in turn dele- 
gated by the President to the Chairman, War Production Board. 
Under such circumstances, the rules governing the exchange of old 
material or equipment for new which would be applicable in times 
of peace necessarily must yield to the necessities of national defense. 
Accordingly, while properly authorized orders of the War Production 
Board are in effect such orders may be considered as prevailing over 
the otherwise applicable rule to the extent such rule is in conflict with 
said orders. Compare 21 Comp. Gen. 1019. Therefore, the question 
you submit is answered in the affirmative. 


(B-34840) 


MARRIAGE—ANNULMENT—EFFECT UPON PRIOR RENTAL AND 
SUBSISTENCE ALLOWANCE PAYMENTS 


In view of the provisions of the laws of California that where a husband brings 
suit against his wife for annulment of the marriage upon grounds of fraud 
the marriage, though voidable, shall be regarded as valid pending final 
determination of the matter and the wife shall be entitled to support until 
the issuance of the decree of annulment, a naval officer who secured an 
annulment of his marriage under the laws of that State is not required to 
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refund the amounts paid to him for the period prior to the annulment 
decree as increased rental and subsistence allowances on account of a 
lawful wife. 22 Comp. Gen. 316, distinguished. 


Comptroller General Warren to the Secretary of the Navy, August 17, 1943: 

There has been considered your letter of May 29, 1943, requesting 
an expression of my views of the matter presented by R. E. Prentice, 
Assistant for Disbursing, Twelfth Naval District, San Francisco, 
California, relative to the right of Leonard P. Hoskins, ensign, 
D-V(S), USNR, to retain amounts paid to him as increased rental 
and subsistence allowances for dependents (lawful wife) for the 
period April 15, 1942, to April 27, 1943. 

A photostatic copy of decree of annulment of marriage enclosed 
with your letter shows that Leonard P. Hoskins on April 28, 1948, 
was granted a decree of annulment of his marriage to one Jean G. 
Hoskins, the decree having been granted by the Superior Court of 
the State of California, in and for the City and County of San 
Francisco. The decree does not specify the grounds for annulment, 
but it is stated in letter of James M. Thomas, attorney for the 
officer, dated May 3, 1943, that the decree was granted under the 
provisions of section 82, subdivisions 4 and 6 of the Civil Code. 

The court’s decree in this case is “that the said marriage existing 
between the above named plaintiff and the above named defendant, 
be, and the same, is hereby annulled, and that the said parties are 
hereby restored to the status of single persons.” 

Under the laws of the State of California it appears that where 
a husband brings suit against his wife for annulment of a marriage 
upon the grounds of fraud (incapacity) under the provisions of 
section 82, subdivisions 4 and 6 of the Civil Code, the marriage, 
though voidable, is to be regarded as valid pending final determina- 
tion of the action for its annulment, and that the wife is entitled 
to alimony pendente lite or money for her maintenance and counsel 
fees even though the marriage subsequently is annuled. Dunphy v. 
Dunphy, 161 Cal. 87, 118 Pac. 445; Millar v. Millar, 175 Cal. 797, 167 
Pac. 394; Re Estate of Mary J. Gregorson, 160 Cal. 21, 116 Pac. 60; 
Millar v. Millar, 51 Cal. App. 718, 197 Pac. 811; Cf. Hx parte Cook, 
42 Cal. App. (2d) 19, 108 Pac. 2d 47; Parmann v. Parmann,—Cal. 
App. (2d)—, 132 Pac. 2d 851; Tayian v. Tayian, 64 Cal. App. 632, 
222 Pac. 377. 

Accordingly, since it appears that a valid marriage existed between 
Ensign Hoskins and his wife until the annulment decree was 
rendered, and that he was legally obligated to support his wife until 
such decree was rendered, there appears no proper basis for requiring 
him to refund the amounts paid to him as increased rental and sub- 
sistence allowances on account of a lawful wife for the period prior to 
April 28, 1942. A ' 
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The decision of October 6, 1942, 22 Comp. Gen. 316, is not to be 
viewed as applicable in cases involving annulment of a marriage 
which, under the laws of the particular State, is not void but merely 
voidable and as such is to be regarded as valid pending final deter- 
mination of the action for its annulment. 

The papers submitted are retained in this office. 


(B-35874) 


RENTAL ALLOWANCE—EFFECT OF WAIVER BY MEMBER OF WOMEN’S 
ARMY AUXILIARY CORPS UPON ALLOWANCE OF OFFICER- 
HUSBAND 


A waiver by a member of the Women’s Army Auxiliary Corps of her right to 
the rental allowance in lieu of quarters authorized under the act of October 
26, 1942, does not operate to entitle her husband—who is a commissioned 
officer in the Army—to increased rental allowance, on her account, as an 
officer with dependents. 


aon Comptroller General Yates to Col. R. A. Koch, U. S. Army, August 17, 


There was received July 22, 1943, by indorsement of June 30, your 
letter of June 5, 1943, requesting decision whether you are authorized 
to make payment on a supplemental voucher submitted therewith 
in favor of First Lieutenant Jack R. Carpenter, AUS, covering 
rental allowance as for an officer with dependents (a wife who is a 
third officer in the Women’s Army Auxiliary Corps) for the period 
May 1 to 31, 1943, under the applicable statutes, and the tte and 
circumstances as shown hereinafter. 

Section 6 of the Pay Readjustment Act of June 16, 1942, 56 Stat. 
361, prescribes the rental allowance to be paid to officers, as follows: 


Seo. 6. Except as otherwise provided in this section, each commissioned 
officer below the grade of brigadier general or its equivalent, in any of the 
services mentioned in the title of this Act, while either on active duty or entitled 
to active-duty pay shall be entitled at all times to a money allowance for rental 
of quarters. 

To an officer having a dependent, receiving the base pay of the first period 
the amount of said allowance shall be $60 per month, to such an officer receiving 
the base pay of the second period the amount of this allowance shall be $75 
per month, to such an officer receiving the base pay of the third period the 
amount of this allowance shall be $90 per month, to such an officer receiving 
the base pay of the fourth period the amount of this allowance shall be $105 
per month, and to such an officer receiving the base pay of the fifth or sixth 
period the amount of this allowance shall be $120 per month. 

To an officer having-no dependents, receiving the base pay of the first period 
the amount of said allowance shall be $45 per month, to such an officer receiving 
the base pay of the second period the amount of said allowance shall be $60 per 
month, to such an officer receiving the base pay of the third period the amount 
of said allowance shall be $75 per month, to such an officer receiving the base 
pay of the fourth period the amount of said allowance shall be $90 per month, 
and to such an officer receiving the base pay of the fifth or sixth period the 
amount of said allowance shall be $105 per month. 
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The act of March 6, 1948, 57 Stat. 13, Public Law 5, amended the 
fourth paragraph of the above quoted section to read as follows: 

No rental allowance shall accrue to an officer having no dependents while 
he is on field duty unless his commanding officer certifies that he was necessarily 
required to procure quarters at his own expense, or while on sea duty, except for 
temporary periods of sea duty not exceeding three months, nor shall any rental 
allowance accrue to an officer with'or without dependents who is assigned 
quarters at his permanent station unless a competent superior authority of the 
service concerned certifies that such quarters are not occupied because of being 
inadequate for the occupancy of the officer and his dependents, if any, and 
such certifications shall be conclusive: Provided, That an officer although fur- 
nished with quarters shall be entitled to rental allowance as authorized in this 
section if by reason of orders of competent authority his dependents are prevented 
from occupying such quarters. 


The term “dependent” is defined in section 4 of the act, 56 Stat. 361, 
insofar as is here pertinent, to “include at all times and in all places 
a lawful wife.” However, in decision of April 14, 1943, B-82874, 
22 Comp. Gen. 955, to the Secretary of the Navy, in answer to a 
query as to whether an officer, or an enlisted man of the first three 
pay grades, is entitled to increased or additional allowances for de- 
pendents on account of a wife who is serving in the military or naval 
services and is furnished ‘quarters at Government expense, it was 
held (quoting paragraph 2 of the syllabus) : 

An officer, or enlisted man of the first three pay grades, is not entitled to 
rental or quarters allowance as with dependents where the only dependent is 
his wife who is serving in or with the military or naval services and is furnished 


public quarters at Government expense or is paid rental or quarters allowance 
in lieu thereof. 


Section 1 of the act of October 26, 1942, 56 Stat. 988, amending 
among other sections not here material, section 4 of the act of May 
14, 1942, establishing a Women’s Army Auxiliary Corps, prescribes 
the pay and allowances of officers of the Corps, in pertinent part, as 
follows: 

Sec. 3. * * * First officers, second officers, and third officers shall receive 
pay and allowances at the rate now or hereafter provided by law for commissioned 
officers of the Regular Army, without dependents, who are entitled to receive 
the pay of the third, second, and first pay periods, respectively. [Italics supplied.] 
Thus, the rental allowance payable to such officers is that provided for 
commissioned officers of the Regular Army, without dependents, under 
the circumstances, conditions, and limitations of section 6 of the Pay 
Readjustment Act of 1942, as amended, quoted hereinabove. 

In support of the present claim you submitted a letter dated May 7, 
1943, of the officer’s wife, directed to the finance officer by whom, ap- 
parently, she is being paid, which is entitled “Rental and Subsistence 
Allowances for Officer, Waiver of”, and reads as follows: 

1. This is to certify that the undersigned WAAC Officer, now on duty at the 
Jersey City Sub-station of the Northern New Jersey Recruiting and Induction 


District, is the wife of First Lieutenant Jack R. Carpenter, Signal Corps, who 
is now stationed at Camp Wood, Eatontown, N. J. 
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2. Lt. Carpenter is now drawing appropriate subject allowances in amounts 
prescribed for a single officer, because I am also receiving those allowances as an 
officer. He has received word from the Finance Office at Camp Wood to the 
effect that, if I do not claim my allowances as a single officer, and that this fact 
is verified by letter from your office, then he can claim subject allowances in 
amounts authorized for a married officer. 

8. Consequently, the undersigned will not claim either rental or subsistence 
allowances as an officer, beginning with voucher for month of May, 1943, and for 
such time as this ruling is in effect. 

4. In view of this statement, it is requested that an appropriate letter be 
initiated by your office, addressed to Finance Officer, Camp Wood, Eatontown, 
N. J., setting forth these circumstances and authorizing First Lieutenant Jack 
R. Carpenter, Signal Corps, to claim allowances in amounts prescribed for a mar- 
ried officer, beginning with the month of May, 1943. It is the desire of the F. O. 
at Camp Wood that the above requested letter reach that office by May 15, if 
practicable. 


The finance officer to whom her letter was addressed indorsed said 
letter as follows: “No allowances (subsistence and rental) will be paid 
to 8rd Officer Elizabeth S. Carpenter, WAAC, subsequent to April 
80th, 1943 by this office.” 

In your letter transmitting the voucher to this office for advance 


decision as to the validity of the claim you state (quoting paragraphs 
8, 4, and 5 thereof) : 


3. It will be noted from the evidence attached to and made a part of the in- 
closed claim that Lieutenant Carpenter’s lawful wife is serving with the military 
forces as a 3rd officer of the WAAC and that for the period claimed she was 
not furnished quarters in kind nor was she paid a monetary allowance in lieu 
thereof. That under date of 12 December 1942 Lieutenant Carpenter was as- 
signed quarters by competent authority which were considered adequate at that 
time, said assignment has not been terminated. It will also be noted that the 
proper authority has determined that said quarters so assigned were inadequate 
for the period covered by the claim. 

4. Lieutenant Carpenter and his wife are so stationed at the present to enable 
them to maintain and occupy private quarters near their stations. He did not, 
during the period covered by the claim, occupy the quarters assigned under date 
of 12 December 1942. During the period 13 August 1942 to 11 December 1942 
inclusive he was paid allowances as an officer without dependents. During part 
of that period his lawful wife was also paid allowances as an officer without de- 
pendents. 

5. The claim as submitted complies with existing laws and regulations, how- 
ever, inasmuch as the assignment to quarters has not been terminated, the under- 
signed is in doubt as to whether the claim is valid. There is also the doubt as 
to whether an officer, in this category, who has by precedent established a method 
through which he and his lawful wife have been paid allowances as officers with- 
out dependents, may at a later date change such method to result in further 
increment to himself or to his lawful wife. 


As shown hereinbefore, section 1 of the act of October 26, 1942, 56 
Stat. 988, amending the act of May 14, 1942, 56 Stat. 278, establishing 
the Women’s Army Auxiliary Corps, provides, so far as here pertinent, 
that first, second, and third officers thereof “shall receive pay and al- 
lowances at the rate now or hereafter provided by law for commis- 
sioned officers of the Regular Army, without dependents,” and section 
6 of the Pay Readjustment Act of 1942, 56 Stat. 361, which prescribes 
the rental allowance to be paid to officers of the Regular Army, and 
oflicers of the other services mentioned in the title of the act, provides, 
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subject to the exceptions therein, that “each commissioned officer below 
the grade of brigadier general or its equivalent, in any of the services 
mentioned in the title of this Act, while either on active duty or 
entitled to active-duty pay shall be entitled at all times to a money 
allowance for rental of quarters.” [Italics supplied.] Consequently, 
there is here presented the question whether the wife of an officer in the 
Army who is not furnished quarters at Government expense may 
waive her right to a rental allowance in lieu of such quarters in order 
that her husband may claim increased rental allowance on her ac- 
count. 

The rule is well established that the acceptance by an employee of 
less than the lawful salary of his position does not bar a claim by him 
for the difference. 14 Comp. Gen. 193; United States v. Bancroft, 
260 U.S. 706; MacMath v. United States, 248 U.S. 151; United States 
v. Andrews, 240 U.S. 90; and Glavey v. United States, 182 U. S. 595. 

In the case of MacMath v. United States, supra, the court stated 
(citing United States v. Andrews, and Glavey v. United States, supra) : 

When an office with a fixed salary has been created by statute, and a person 

duly appointed to it has qualified and entered upon the discharge of his duties, 
he is entitled, during his incumbency, to be paid the salary prescribed by statute; 
and effect will not be given to any attempt to deprive him of the right thereto, 
whether it be by unauthorized agreement, by condition, or otherwise. 
The necessary effect of these decisions is that waiver of a statutory 
right, such as, for example, rental allowance in this case, will not estop 
the person waiving the right and that the courts will not give any 
effect to such a waiver. 20 Comp. Gen. 41, at page 43. 

Moreover, even though payment on the voucher were not objection- 
able on this ground, there appears no reason for considering that the 
provisions of Section 6 of the Pay Readjustment Act of 1942, supra, 
prescribing the rental allowance to be paid an officer on account of 
a lawful wife, contemplated that said allowance should be paid an 
officer on account of a wife who, as here, is serving the Government 
in a capacity which entitles her, in her own right, to a rental allowance 
where quarters in kind are not furnished her at Government expense. 

From the foregoing it is clear that Lieutenant Carpenter is not 
entitled to rental allowance as for an officer with dependents (wife), 
and, since it is shown that he was assigned quarters adequate for his 
occupancy at his permanent station, it does not appear that he would 
be entitled to rental allowance in his own right. 

Accordingly, you are not authorized to make payment on the 
voucher, which, together with the other papers submitted, will be 
retained in this office. 
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(B-35899) 


CONTRACTS—COST-PLUS—FEDERAL TRANSPORTATION-OF-PROPERTY 
TAX 


Where, under a cost-plus-a-fixed-fee construction contract reserving to the Gov- 
ernment the right to pay freight charges directly to common carriers and 
“to pay directly to the persons concerned all sums due from the Construc- 
tor for labor, materials, equipment, or other charges,” the Government 
makes payment directly to a transportation concern for charges incident to 
the unloading and hauling of equipment to the plant site, the amount paid 
therefor is not subject to the transportation of property tax imposed by 
section 620 of the Revenue Act of 1942, which exempts from the tax amounts 
paid by the United States to carriers or other persons rendering transpor- 
tation services. 

Under the provisions of section 620 of the Revenue Act of 1942, exempting 
amounts paid by the United States for the transportation of property from 
the property transportation tax imposed thereby, transportation charges 
not paid directly by the Government to the carrier or other person render- 
ing transportation services are subject to the said tax and therefore, a cost- 
plus-a-fixed-fee contractor who pays transportation charges directly to the 
carrier, etc., may not be relieved from the payment of the tax, notwith- 
standing the fact that the Government may be required to reimburse the 
contractor for such tax as an item of cost under the contract. 

Under a cost-plus-a-fixed-fee contract for the construction of a helium plant 
providing that the contractor shall be reimbursed for payments required 
by law to be made by it on account of the contract work, the tax imposed 
by section 620 of the Revenue Act of 1942 on the amount paid for the trans- 
portation of property, when paid by the contractor, may be considered 
as an item of cost for which the contractor is entitled to reimbursement. 


Comptroller General Warren to the Secretary of the Interior, August 17, 1943: 


I have your letter of July 22, 1943, as follows: 


On April 9, 1942, the Bureau of Mines entered into a Cost-Plus-a-Fixed-Fee 
Contract No. Im—1222 with The Stearns-Roger Mfg. Co., for the construction of 
a Helium plant at Exell, Texas. Under date of January 6, 1943, a supplement 
to this contract was entered into for construction of a Helium plant at Otis, 
Kansas. 

Under the original contract for construction at Exell, Texas, Purchase Order 
No. 51, true copy of which is enclosed, was issued to the Stacy Mfg. Co., Cincin- 
nati, Ohio, for two 100,000 cubic foot gas holders and one 50,000 cubic foot gas 
holder, which were to be erected by the Stacy Mfg. Co. at the plantsite. The two 
100,000 cubic foot gas holders were delivered and erected at the Exell plantsite, 
but after delivery and prior to erection of the 50,000 cubic foot gas holder it 
was determined to transfer this holder to the plant as Otis, Kansas, which was 
accomplished by shipment under Government Bill of Lading. 

I am enclosing original letter dated June 18, 1943 from P. V. Mullins, asso- 
ciate contracting officer under Contract Im-1222, Supplement 3, in which he ad- 
vised, among other things, that the holder had to be unloaded at the town of 
Otis because the railroad siding at the plantsite was not finished and ready for 
use when the shipment arrived. It was therefore necessary to employ the serv- 
ices of Hickerson Brothers, Trucking Contractors, Great Bend, Kansas to unload 
and transport the holder from the cars to the plantsite. In presenting their 
bill for payment for the above service, Hickerson Brothers have included a to- 
tal charge of $13.25, representing the 3% Federal Transportation Tax. 

There is submitted herewith voucher, Standard Form 1034, Revised, in favor 
of Hickerson Brothers, in the amount of $433.78, together with certified in- 
voices, letter of authority dated February 12, 1943, and phostostatie copy of let- 
ter dated December 30, 1942 from the Wichita, Kansas, office of Internal Rev- 
enue Service, Treasury Department, to the payee, supporting this voucher. 

Your advice is requested as to whether or not the 3% Fedéral Transportation 
Tax is allowable under these circumstances. 
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Information is also desired as to the responsibility of the Government in the 
matter of the Federal Transportation Tax and The Stearns-Roger Mfg. Co. paid 
Hickerson Brothers, and then claimed reimbursement for the entire amount of 
the voucher, including tax. 

It is also desirable to know who, under a Cost-Plus-a-Fixed-Fee contract, is 
liable for the transportation tax in cases where merchandise is purchased from a 
vendor, f. o. b. factory, the transportation charges and tax are itemized separately 
on the invoice, and the invoice is paid by the contractor for reimbursement by 
the Government. 


It has been the practice under this Cost-Plus-a-Fixed-Fee contract for the 
Government to make payments direct to some of the vendors, and to reimburse 
the contractor for payments made by him to other vendors. 

Your early advice on the above questions will be appreciated. 

It is requested that the enclosed papers be returned. 

The cited contract No. Im—1222, entered into on a cost-plus-a-fixed- 
fee basis, provides for the fabrication and installation of equipment 
and construction of buildings and appurtenances for a plant at Exell, 
Texas, for the processing of approximately 12,000,000 cubic feet of 
natural gas per day for the extraction of the helium contained therein, 
and for the fabrication and installation of a carbon dioxide system and 
a gas dehydrating system at the Amarillo Helium Plant capable of 
extracting the carbon dioxide, hydrogen sulphide, and water from 
10,000,000 cubic feet of natural gas per day. The contract provides, 
generally, that the Government will reimburse the constructor for 
the expenditures incurred incident to the performance of the work 
required thereunder, plus a fixed fee of $60,485 which was to constitute 
complete compensation for the constructor’s services, including profit 


and all general overhead expenses. Article II of the contract pro- 
vides, in pertinent part, as follows: 


1. Reimbursement for Constructor’s Expenditures.—The Constructor shall be 
reimbursed in the manner hereinafter described for such of his actual expendi- 
tures in the performance of the work as may be approved or ratified by the Con- 
tracting Officer and as are included in the following items: 

a. All labor, materials, tools, machinery, equipment, supplies, services, power, 
and fuel necessary for either temporary or permanent use for the benefit of the 
work. 

* * * * * * * 


n. Payments from his own funds made by the Constructor under the Social 
Security Act, and any disbursements required by law, which the Constructor 
may be required on account of this contract to pay on or for any plant, equip- 
ment, process, organization, materials, supplies, or personnel; and, if approved 
in writing by the Contracting Officer in advance, permit and license fees and 
royalties on patents used including those owned by the Constructor. 

B » * * a * * 

4. (a) The Government reserves the right to pay directly to common carriers 

any or all freight charges on construction plant, materials, and supplies. 
* * * * * * * 
5. The Government reserves the right to pay directly to the persons concerned 


all sums due from the Constructor for labor, materials, equipment, or other 
charges. 


The scope of the contract, the estimated cost of performance and 
the fixed fee were increased by supplemental agreements dated July 
2, 1942, September 16, 1942, and January 6, 1943, the latter of which 
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obligated the constructor, inter alia, to construct a helium plant, in- 
cluding a carbon dioxide removal plant, at Otis, Kansas. 

The referred-to tax of 3 percent is that imposed by tj Revenue 
Act of 1942, approved October 21, 1942, 56 Stat. 798, 979, on amounts 
paid within the United States for the transportation, on and after 
December 1, 1942, of property by rail, motor vehicle, water, or air. 
However, the said act expressly provides that the tax so imposed 
shall not apply to amounts paid by or to the United States or any 
agency or instrumentality of the United States for the transportation 
of property. 

The Commissioner of Internal Revenue, with the approval of the 
Secretary of the Treasury on February 1, 1943, promulgated regula- 
tions relative to the tax which are, in part, as follows: 


§ 143.1 Meaning of terms.—As used in these regulations, unless otherwise 
specified or indicated by the context: 

(a) General.—The terms defined in the applicable provisions of law shall 
bave the meanings so assigned to them. 

(b) Person engaged in the business of transporting property for hire-—The 
term “person engaged in the business of transporting property for hire” in- 
cludes a common carrier, contract carrier, local moving or drayage concern, 
freight forwarder, express company, or other person transporting property for 
hire wholly or in part by rail, motor vehicle, water or air. 

(c) Carrier—The term “carrier” is coextensive with the term “person en- 
gaged in the business of transporting property for hire.” 

(d) Transportation—The term “transportation” as used herein means the 
movement of property by a person engaged in the business of transporting 
property. for hire, including interstate, intrastate, and intra-city or other 
local movements, as well as towing, ferrying, switching etc. In general, it 
includes accessorial services furnished in connection with a transportation 
movement, such as loading, unloading, blocking and staking, elevation, transfer 
in transit, ventilation, refrigeration, icing, storage, demurrage, lighterage, trim- 
ming of cargo in vessels, wharfage, handling, feeding and watering livestock, 
and similar services and facilities. 

(e) Property.—The term “property” means any physical matter regardless 
of value over which the right of ownership or control may be exercised, includ- 
ing currency, documents, papers of all kinds, etc. 


§ 148.20 Payments by or to the United States.—An amount paid to the United 
States or any agency or instrumentality thereof for the transportation of 
property is exempt from tax. 

An amount paid directly to a carrier by the United States or any agency 
or instrumentality thereof for the transportation of property is likewise exempt. 
In neither case will an exemption certificate be required. 





Since it appears that the arrangement under which Hickerson 
Brothers unloaded the equipment at Otis, Kansas, and hauled same 
to the plant site was made on behalf of the Government by the 
Stearns-Roger Manufacturing Company under its contract No. 
Im-1222, as amended, it is clear that in doing so the contractor acted 
merely as an agent of the Government. Furthermore, it is under- 
stood from your submission that payment has not been made for 
the services by the contractor and that payment will be made by the 
Government under the right reserved in the contract to pay freight 
charges directly to common carriers and “to pay directly to the 
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persons concerned all sums due from the Constructor for labor, mate- 
rials, equipment, or other charges.” ‘Therefore, the tax is not appli- 
cable to * amount properly for payment for the services involved 
in this particular case. 

With respect to the question presented in the sixth paragraph of 
your letter, the taxing statute specifically provides, as above indi- 
cated, that: the tax shall not apply to amounts paid by the United 
States or any agency or instrumentality of the United States. Mani- 
festly, this means that in any case where transportation charges are 
not paid directly by the Government to the carrier, or other person 
rendering transportation services, such charges are subject to the 
‘ tax. In this connection see statement dated December 7, 1942, of 
the Commissioner of Internal Revenue, addressed to collectors of 
internal revenue and others concerned, wherein it is said: 

As indicated in (g) above, amounts paid by the United States or any agency 

or instrumentality thereof or by a State or political subdivision of a State are 
exempt from tax only when the payment is made directly to the carrier by the 
governmental agency. ‘Transportation charges not paid directly to the carrier 
(for example, charges paid by Government contractors operating on a cost-plus- 
fixed-fee or other basis) are subject to the tax. The fact that in such a case 
the contractor may be reimbursed for the transportation charges paid will not 
affect the tax liability. No proof of exemption will be required in any case 
where a shipment is made under a Government bill of lading, Standard Form 
1058A, or where the transportation charge is paid directly by the governmental 
agency entitled to exemption. [Italics supplied.] 
Consequently, there would appear to be no legal basis for relieving 
a Government contractor from the payment of the tax, even though 
the terms of the particular contract require reimbursement by the 
Government to the contractor of the amount of the tax paid by it. 
Compare 22 Comp. Gen. 583. 

Article II n of the contract here involved, as above indicated, pro- 
vides that the contractor shall be reimbursed payments made from 
its own funds for disbursements required by law, which it may be 
required, on account of the contract, to pay on or for any plant, 
equipment, process, organization, materials, supplies, or personnel. 
Since the tax unquestionably constitutes a disbursement required by 
law, you are advised that, on the basis of the facts stated by you, 
it appears proper to consider same, when paid by the contractor, as 
an item of cost for which the contractor would be entitled to reim- 
bursement under the terms of the contract. 

With respect to the question presented in the seventh paragraph 
of your letter, you are advised that on the basis of the facts presented 
therein the contractor would be entitled, also, to reimbursement for 
the amount of the tax for the reason that the transportation charges 
would not be payable by the United States directly so as to entitle 
the Government to the benefit of the terms of the statute providing 
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that the tax shall not be applicable to amounts paid by the United 
States for transportation. 

Accordingly, the voucher and related papers are returned herewith 
and you are advised that payment of the tax, which is included in the 
amount of the voucher, is not authorized. 


(B-83768) 


TRAVEL ALLOWANCE—NAVAL RESERVISTS 


The provision in the act of December 14, 1942, amending section 126 of the 
National Defense Act, as amended, that “from and after August 27, 1940,” 
upon discharge, relief, or release from active duty, enlisted men of the 
Naval Reserve—which includes members of the Fleet Reserve—shall be 
entitled to the travel allowance authorized therein, relates to the discharge, 
relief, or release from active duty rather than to the enlistment or call 
to active duty, and, therefore, a transferred member of the Fleet Reserve 
who was recalled to active duty before, on. or after August 27, 1940, and 
discharged, relieved or released from active duty on or after August 27, 1940, 
is entitled to the said travel allowance. 

Under the act of December 14, 1942, amending section 126 of the National 
Defense Act, as amended, authorizing a travel allowance to enlisted men 
of the Naval Reserve upon discharge, relief, or release from active duty 
from the place of discharge, etc., to the place from which ordered to active 
duty, the place to which orders to active duty are addressed, if such place 
is the bona fide address of the reservist at the time, may be regarded as 
“the place from which ordered to active duty.” 

An enlisted man who was transferred to the Fleet Reserve at other than the 
expiration of his enlistment, either prior or subsequent to August 27, 1940, 
and retained on active duty is not entitled, upon such transfer, to the 
travel allowance authorized by the act of December 14, 1942, amending 
section 126 of the National Defense Act, as amended, for members of 
the Naval Reserve—which includes members of the Fleet Reserve—“upon 
discharge or relief, or release from active duty.” 

An enlisted man of the Regular Navy who was transferred to the Fleet Reserve 
at other than the expiration of his enlistment and retained on active duty, 
upon subsequent release from active duty, may be paid a travel allowance 
of 5 cents per mile authorized by the act of December 14, 1942, from place 
of release to “the place from which ordered to active duty”—place at which 
accepted for last enlistment—rather than to the place at which transfer 
to the Fleet Reserve was effected. 

An enlisted man of the Regular Navy who was transferred to the Fleet Reserve 
at the expiration of his enlistment and retained on active duty, upon such 
transfer, is entitled to the travel allowance authorized by section 126 of 
the National Defense Act, as amended, from the place of such transfer to 
the place of acceptance for enlistment, and, upon subsequent release from 
active duty after transfer, is entitled under the act of December 14, 1942, 
further amending said section 126, to travel allowance from the place of 
release to the place at which the transfer to the Fleet Reserve was effected. 

Under the act of December 14, 1942, amending section 126 of the National 
Defense Act, as amended, authorizing a travel allowance to enlisted men 
of the Naval Reserve upon discharge, relief, or release from active duty 
from the place of discharge, etc., to the place from which ordered to active 
duty, payment of the said allowance is authorized to the place of accept- 
ance for enlistment only if such place is the “place from which ordered 
to active duty.” 

In view of the provisions of ALNAV 64, dated June 18, 1941, that thereafter 
Marine Corps Reservists enlisting, reenlisting or extending their enlistments 
be required to agree to continue in service for the duration of the war, 
Marine Corps Reservists who enlisted, reenlisted or extended their enlist- 
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ments prior to June 18, 1941, and who had not agreed to serve for such 
period, upon discharge and reenlistment, are entitled under the act of 
December 14, 1942, to the travel allowance authorized therein from the 
place of discharge and reenlistment to the place from which ordered to 
active duty, but other Marine Corps Reservists who are not permitted to 
be discharged and reenlisted are not entitled to the said allowance. 


Comptroller General Warren to the Secretary of the Navy, August 18, 1943: 

Reference is made to your letter of April 9, 1943, requesting de- 
cision on questions presented in a letter dated March 31, 1943, from 
the Chief, Bureau of Supplies and Accounts, involving the pay- 
ment of travel allowances to enlisted members of the U. S. Naval 
Reserve, including transferred members of the Fleet Reserve, under 
the act of December 14, 1942, 56 Stat. 1049. 

It is understood the questions relate to the right to travel allowances 
of members of the Naval Reserve other than inductees who were 
initially inducted into the naval service under the classification USN-I 
and later reclassified under USN-SV and USNR-SV. As suggested 
in the letter of the Chief of the Bureau of Supplies and Accounts, 
the act of December 14, 1942, 56 Stat. 1049, amending section 126 of 
the National Defense Act, extends to enlisted men of Reserve forces 
new benefits to travel allowance on discharge, relief or release from 
active duty and apparently makes inapplicable certain articles in 
the United States Navy Travel Instructions based on decisions of this 
office rendered prior to the act of December 14, 1942. 


The questions stated in the letter of March 31, with the answers 
thereto, are as follows: 


(a) Whether a transferred member of the Fleet Reserve recalled to active 
duty prior to August 27, 1940, is entitled to travel allowance at the rate of 5¢ 
per mile from place of release to place to which orders to active duty were 
addressed. 

(b) Whether a transferred member of the Fleet Reserve recalled to active 
duty on or after August 27, 1940, is entitled to travel allowance at the rate of 5¢ 
per mile from place of release to place to which orders to active duty were 
addressed. 


Section 126 of the National Defense Act, as amended by the act of 
September 22, 1922, 42 Stat. 1021, provides: 


Hereafter an enlisted man discharged from the Army, Navy, or Marine Corps, 
except by way of punishment for an offense, shall receive 5 cents per mile for the 
distance from the place of his discharge to the place of his acceptance for en- 
listment, enrollment, or muster into the service: Provided, That for sea travel 
involved in travel between place of discharge and place of acceptance for en- 
rollment, enlistment, or muster into the service only transportation in kind and 
subsistence en route shall be allowed: Provided further, That enlisted men 
under the age of eighteen discharged on the application of either their parents 
or legal guardian shall be furnished with transportation in kind from the place of 
discharge to the railroad station at or nearest to the place of acceptance for en- 
listment, or to their home if the distance thereto is no greater than from the 
place of discharge to the place of acceptance for enlistment, but if the difference 
be greater they may be furnished transportation in kind for a distance equal to 
that from the place of discharge to the place of acceptance for enlistment. 
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The act of December 14, 1942, 56 Stat. 1049, is as follows: 


That section 126 of the Act of June 3, 1916 (39 Stat. 217, 10 U. S. C. 752), as , 
amended, is hereby further amended by adding a further proviso at the end of 
said section to read as follows: “Provided further, That from and after August 
27, 1940, upon discharge or relief or release from active duty, an enlisted man 
inducted into the military or naval service under the Selective Training and 
Service Act of 1940, as amended, or Public Resolution Numbered 96, approved 
August 27, 1940, shall, ynder such regulations as the Secretary of War or the 
Secretary of the Navy, respectively, shall prescribe, receive the said 5 cents 
per mile for the distance from the place of discharge or relief or release from 
active duty to the location of the local board where he first reported for delivery 
to an induction station in the case of a selectee, or to the home station of the 
National Guard unit in the case of a National Guard enlisted man, or to the place 
where he was selected for enrollment in the Civilian Conservation Corps in the 
case of a Civilian Conservation Corps enrollee so inducted; And provided further, 
That the enlisted men of the Naval Reserve, the Marine Corps Reserve, the 
Enlisted Reserve Corps, and the Regular Army Reserve shall receive, upon 
discharge or relief or release from active duty, the same mileage allowance as 
herein prescribed, and under the same conditions as herein prescribed for en- 
listed men inducted into the military or naval service under the Selective Train- 
ing and Service Act of 1940, as amended, except that the distance for which 
mileage is computed shall be from the place of discharge or relief or release from 
active duty to the place from which ordered to active duty.” 


Under the provisions of the Naval Reserve Act of 1938, 52 Stat. 
1175, chapter 690, there was— 
* * * created and established, as a component part of the United States 


Navy, a Naval Reserve which shall consist of the Fleet Reserve, the Organized 
Reserve, the Merchant Marine Reserve, and the Volunteer Reserve: * * 


It was further provided in said act, section 4, 52 Stat. 1176, that— 


The Naval Reserve shall be composed of male citizens * * * who, by 
appointment or enlistment therein under regulations prescribed by the Secretary 
of the Navy or by transfer thereto as in this Act provided, obligate themselves 
to serve in the Navy in time of w ar or when in the opinion of the President a 
national emergency exists * * 

Since a transferred member of the Fleet Reserve is a member of the 
Naval Reserve, such transferred member on release from active duty 
from and after August 27, 1940, is entitled to travel allowance as pro- 
vided for enlisted men of the Naval Reserve. Under the last pro- 
viso of the act of December 14, 1942, supra, enlisted men of the Naval 
Reserve upon discharge or relief or release from active duty shall 
receive— 

* * * the same mileage allowance as herein prescribed, and under the same 
conditions as herein prescribed for enlisted men inducted into the military or 
naval service under the Selective Training and Service Act of 1940, as amended, 
except that the distance for which mileage is computed shall be from the place 
of discharge or relief or release from active duty to the place from which ordered 
to active duty. 

So far as the statute applies to enlisted men of the Naval Reserve 
it would appear that the phrase “from and after August 27, 1940,” has 
reference to discharge, relief, or release rather than enlistment or call 
to active duty. There appears nothing in the language of the statute, 
its legislative history, or its apparent purpose which indicates an in- 
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tention that the benefits thereof should be restricted to those members 
of the Naval Reserve who are called to active duty on and after August 
27,1940. Therefore, a member of the Fleet Reserve recalled to active 
duty before, on, or after August 27, 1940, and discharged, relieved, or 
released from active duty “from and after August 27, 1940,” is en- 
titled to travel allowance at the rate of 5 cents per mile from the 
place of discharge, relief, or release from active duty “to the place 
from which ordered to active duty,” in the absence of other objection. 
If the place to which orders to active duty are addressed is the bona 
fide address of the Fleet reservist at the time, such place will be re- 
garded as “the place from which ordered to active duty” within the 
meaning of the statute. Questions (a) and (b) are answered accord- 


ingly. 


(c) Whether an enlisted man transferred to the Fleet Reserve at other than 
expiration of enlistment, either prior or subsequent to August 27, 1940, and re- 
tained on active duty, is entitled to travel allowance at the rate of 5¢ per mile 
from place of release to place at which transfer was effected. 


A travel allowance to a person who transfers to the Fleet Reserve is 
not expressly authorized by law but has been allowed in the past in 
the case of a transfer at the termination of an enlistment on the basis 
that since the person so transferred was entitled at the termination 
to be discharged and receive the allowance, the mere fact of transfer 
to the Fleet Reserve did not defeat such right. And allowance has 
been authorized upon transfer to the Fleet Reserve to an inactive duty 
status before the expiration of an enlistment on the basis that the 
transfer terminated the enlistment. But it has been held that a person 
transferred to the Fleet Reserve in an active duty status prior to ex- 
piration of enlistment is not entitled to travel allowance. A-8659, 
April 6, 1925. Nothing appears in the act of December 14, 1942, af- 
fecting such rule. Therefore, an enlisted man transferred to the Fleet 
Reserve at other than the expiration of enlistment, either prior or 
subsequent to August 27, 1940, and retained on active duty, would not 
be entitled to a travel allowance upon transfer to the Fleet Reserve. 
If subsequently such enlisted man be released from active service he 
would appear to be entitled, under the act of December 14, 1942, to a 
travel allowance at the rate of 5 cents per mile from place of release 
to “the place from which ordered to active duty” rather than to the 
place at which transfer was effected, the “place from which ordered 
to active duty,” within the meaning of the statute, being the place 
at which the man was accepted for the last enlistment. 

(d) Whether a man who, after completion of 16 or 20 years’ service, reenlists 
or extends his enlistment in the Regular Navy on or after December 14, 1942, 
and who is subsequently transferred to the Fleet Reserve and released from 
active duty within three months of reenlistment or extension, is entitled to 


travel allowance at the rate of 5¢ per mile from place of release from active 
duty to place of acceptance for enlistment. 
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The act of December 14, 1942, clearly authorizes payment of mileage 
at the rate of 5 cents per mile for the distance involved, computed 
from place of relief or release to the place from which ordered to active 
duty, in the case of enlisted men of the Naval Reserve, which includes 
members of the Fleet Reserve. Therefore, if the release from active 
duty under the circumstances involved in question (d) be such as 
otherwise would entitle the transferred member to a travel allowance 
upon release, the question is answered in the affirmative, the place 
of acceptance for reenlistment or extension of enlistment being re- 
garded as the “place from which ordered to active duty” within the 
meaning of the act of December 14, 1942. 

(e) Whether an enlisted man transferred to the Fleet Reserve on expiration of 
enlistment on or after December 14, 1942, and retained on active duty, is entitled 
to travel allowance at the rate of 5¢ per mile from place of transfer to place of 
acceptance for enlistment. In this connection, attention is invited to the ruling 
in 2 Comp. Gen. 612, wherein it was held that enlisted men of the Navy who, 
coincident with expiration of enlistment, are transferred to the Fleet Naval Re- 
serve, are discharged from the Navy as of that date for the purpose of travel 
allowance, notwithstanding the usual certificate evidencing the discharge may 
not be issued and without regard to whether as Reserves their status follow- 
ing the transfer be that of active or inactive duty. If it is held that such man 
is entitled to travel allowance by reason of transfer to the Fleet Reserve on date 
of expiration of enlistment, is such man, upon subsequent release from active 
duty, entitled to travel allowance at the rate of 5¢ per mile from place of release 
to place of transfer? ; oreninh, 

As hereinbefore shown and as stated in decisions A-8659, April 6, 
1925, and 2 Comp. Gen. 612, an enlisted man transferred to the Fleet 
Reserve at the expiration of his enlistment and retained on active 
duty has been held to be entitled to travel allowance upon transfer 
on the basis that he was entitled at the expiration of his enlistment 
to such an allowance and the fact that he may have transferred to 
the Fleet Reserve did not operate to defeat that right. That rule is 
still in effect so far as it applies to enlisted men of the Regular Navy 
who may transfer to the Fleet Reserve in an active duty status on 
expiration of enlistment and, as to them, the two questions under 
(e) above are answered in the affirmative. Compare 22 Comp. Gen. 
548. 

(f) Whether a man who, upon enlistment in the Naval Reserve prior to 
August 27, 1940, was immediately placed on active duty is entitled to travel 
allowance at the rate of 5¢ per mile from place of release from active duty to 
place of acceptance for enlistment. 

Assuming that the situation mentioned in question (f) has 
reference to release from active duty “from and after August 27, 
1940,” the act of December 14, 1942, clearly would be applicable and 
the.man would be entitled to travel allowance at the rate of 5 cents 
per mile from place of release “to the place from which ordered to 
active duty” as provided in said act. Payment of mileage for the 
distance from place of release to place of acceptance for enlistment 
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would be proper under the said act only if the place of acceptance for 
enlistment be the “place from which ordered to active duty.” 
Question (f) is answered accordingly. 

(g) Whether an enlisted man of the Naval Reserve, in a class other than 
F-4C or D. called to active duty prior to August 27, 1940, is entitled to travel 
allowance at the rate of 5¢ per mile from place of release from active duty 
to place to which orders to active duty were addressed. 

An enlisted man released from active duty from and after August 
27, 1940, under the circumstances related in question (g), is an 
enlisted man of the Naval Reserve released from active duty within 
the provisions of the act of December 14, 1942, and is entitled to 
a travel allowance as provided therein in the absence of other 
objection. Accordingly, question (g) is answered in the affirmative 
if the place to which orders to active duty were addressed be the 
place from which ordered to active duty. See the answer to ques- 
tions (a) and (b), supra. 

(h) Whether an enlisted man of the Marine Corps Reserve who is discharged 
upon expiration of enlistment while on active duty and immediately reenlists 
in the Marine Corps Reserve and is reassigned to active duty is, at the time 
of such discharge and reenlistment, entitled to travel allowance at the rate of 
5¢ per mile from the place of discharge to the place from which ordered to 
active duty. (See ALNAVS 155-1941 and 2-1942.) 

As to enlisted reservists detained in the service pursuant to the 
authority contained in section 5 of the Naval Reserve Act of 1938 
and ALNAYV 59, dated June 10, 1941, see, generally, decision of July 
9, 1941, B-10730 (21 Comp. Gen. 11). ALNAV 64, dated June 18, 
1941, excepted Marine Corps reservists from the provisions of 
ALNAV 59 but provided that thereafter men enlisting, reenlisting, 
or extending enlistments should be required, at such time, to execute 
a certificate agreeing to continue in service, if required, for the 
duration of the war or the national emergency. 

ALNAYV 155, dated December 15, 1941, provides as follows: 

ENLISTMENTS OF MEN IN REGULAR NAVY MARINE CORPS AND 
COASTGUARD WHO DO NOT VOLUNTARILY EXTEND OR REENLIST AND 
ALL ENLISTMENTS OF MEN IN RESERVE COMPONENTS THEREOF ARB 
HEREBY EXTENDED IN ACCORDANCE WITH ACT APPROVED DECEM- 
BER 13 1941 FOR A PERIOD NOT LATER THAN SIX MONTHS AFTER 
TERMINATION OF WAR X MEN SO DETAINED NOT ENTITLED TO EN- 
LISTMENT ALLOWANCE X NO CHANGE PRESENT LAW GOVERNING 
PAYMENT ENLISTMENT ALLOWANCE MEN WHO VOLUNTARILY RE- 
ENLIST OR EXTEND ENLISTMENT IN REGULAR NAVY MARINE CORPS 


AND COAST GUARD X PROVISIONS SECTION 1422 REVISED STATUTES 
SUSPENDED EFFECTIVE DECEMBER 13, 1941. 


This was modified by ALNAY 2, January 2, 1942, as follows: 


ALNAV 155 HEREBY MODIFIED IN THAT IT DOES NOT APPLY. TO 
MARINE CORPS RESERVISTS WHOSE CONTRACT OF ENLISTMENT DOES 
NOT CONTAIN CERTIFICATE RECITED IN ALNAV 64 X SUCH MARINE 
CORPS RESERVISTS WILL BE PERMITTED TO BE DISCHARGED AND 
REENLIST IN MANNER SET FORTH IN LETTER OF INSTRUCTION 57 
AND WILL BE ENTITLED’TO TRAVEL ALLOWANCE X ALNAY 155 APPLIES 
ALL MARINE CORPS RESERVISTS WHO HAVE ENLISTED OR EXTENDED 
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ENLISTMENT SINCE JUNE 18, 1941 X RESERVISTS WHOSE ENLIST- 
MENTS HAVE EXPIRED SINCE 15 DECEMBER AND WHO DESIRE DIS- 
CHARGE AND REENLISTMENT WILL BE CONSIDERED AS HAVING 
BEEN HELD FOR CONVENIENCE OF THE GOVERNMENT AND THEIR 
SERVICE RECORD BOOKS FORWARDED Te nites FOR PREP- 
ARATION DISCHARGE CERTIFICATES. 


Thus, it appears that ALNAV 155 does not apply to members of 
the Marine Corps Reserve who enlisted, reenlisted, or extended their 
enlistments prior to June 18, 1941, and who had not agreed in their 
enlistment contracts to serve for the duration of the war or national 
emergency if required. As such members are permitted to be dis- 
charged and reenlisted, the decision published at 20 Comp. Gen. 1 
would appear to be applicable and, in view of the provisions of the 
act of December 14, 1942, they would be entitled, upon discharge and 
reenlistment under the circumstances related in question (h), to travel 
allowance at the rate of 5 cents per mile from the place of discharge 
and reenlistment to the place from which ordered to active duty. As 
to other enlisted men of the Marine Corps Reserve it does not appear 
that they are permitted to be discharged and reenlisted, in view of 
the provisions of the ALNAV’s quoted above, and, therefore, the de- 
cision published at 21 Comp. Gen. 11 would appear to be applicable. 


(B-36217) 


COMPENSATION — OVERTIME — EMPLOYEES OF ALASKA RAILROAD 
WHOSE RATES ARE FIXED ON HOURLY, DAILY, MONTHLY, YEARLY, 
ETC., BASIS AND ADJUSTED BY WAGE BOARDS 


Employees of the Alaska Railroad who are paid on a monthly or yearly basis 
and whose wages are adjusted, subject to the approval of the Secretary 
of the Interior, in accordance with wage rates paid railroad employees in 
the continental United States are expressly included within the provisions 
of the War Overtime Pay Act of 1943, by section 1 thereof, which extends 
the benefits of the act to employees paid on a monthly or yearly basis . 
whose wages are adjusted from time to time in accordance with prevailing 
rates by wage boards or similar administrative authority. 22 Comp. Gen. 
596, distinguished 
diem, per hour, or piece work employees of the Alaska Railroad whose 
wage rates are fixed by negotiation between railroad officials and employee 
organizations on the basis of wage rates paid similar railroad employees 
in the continental United States subject to approval by the Secretary of 
the Interior, may be regarded as having their wages fixed and adjusted 
by an administrative authority serving the same purpose as a wage board 
within the purview of exception (e) of the War Overtime Pay Act of 1943, 
excluding from the benefits of the act per diem and per hour employees 
whose wage rates are fixed by wage boards, etc. 


Comptroller General Warren to the Secretary of the Interior, August 21, 1943: 

I have your letter of August 5, 1943, requesting decision as to whether 
the joint resolution of December 22, 1942, 56 Stat. 1068, and the War 
Overtime Pay Act of 1943, approved May 7, 1948, Public Law 49, are 
applicable to employees of the Alaska Railroad. 
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You quote the act of March 12, 1914, 38 Stat. 307, which properly 
has been regarded as authorizing the President “through such officers, 
agents, or agencies as he may appoint or employ” to fix the salary, com- 
pensation, or wage rates of all personnel of The Alaska Railroad. 
Also, you quote Executive Order 3861 of June 8, 1923, by which the 
President delegated to the Secretary of the Interior the authority 
vested in him by said statute, and, with respect to the application of 
said statute and Executive order, you state: 

Under the authority conferred by Executive Order 3861 adjustments in wage 
rates of employees of The Alaska Railroad become effective upon approval by the 
Secretary of the Interior. These wage rates are based upon wages paid to rail- 
road employees in the States—particularly wages paid to employees of railroads 
operating in the northwestern portion of the United States. 

In accordance with an understanding between the management of The Alaska 
Railroad and employee organizations, Alaska Railroad employees are paid a 
wage differential above the wages paid on the railroads of the northwest, to 
compensate them in part for the higher cost of living in Alaska. As wages of 
railroad employees in the States are adjusted from time to time, corresponding 
adjustments are made in the wages of employees of The Alaska Railroad. Such 
adjustments result from negotiations between the General Manager of The 
Alaska Railroad and the representatives of railroad employee organizations in 
Alaska. Wage rates agreed to as a result of such negotiations are submitted 
by the General Manager to the Secretary of the Interior for his approval. 

Also, you forwarded a copy of your letter dated December 22, 1941, 
to the general manager of The Alaska Railroad authorizing him to 
grant to certain employees of The Alaska Railroad wage increases 
which were granted to railroad employees in the continental United 
States and you have furnished a schedule of wage rates effective as of 
January 1, 1942, showing that most of the employees of The Alaska 
Railroad are paid on a monthly or yearly basis, but that certain classes 
or groups are paid on a per diem or per hour basis and that at least 
one group (longshoreman and/or laborer engaged in sacking coal 
at Seward or Nenana) are paid on a tonnage (piece work) basis. 

Both of the involved statutes granting wartime increase in com- 
‘ pensation, cited in the first paragraph of this decision, exclude from 
their provisions by exceptions (a) and (e), respectively, employees 
“whose wages are fixed on a daily or hourly basis and adjusted from 
time to time in accordance with prevailing rates by wage boards or 
similar administrative authority serving the same purpose.” The 
first of said statutes did not expressly include within its purview of- 
ficers or employees whose wages on a monthly or yearly basis were 
fixed and adjusted by wage boards or similar administrative authority. 
Consequently, and in the light of the legislative history of said earlier 
enactment, it was held in decision of January 4, 1948, B-31430, to the 
Public Printer, 22 Comp. Gen. 596, that all employees whose wages 
were fixed and adjusted from time to time by wage boards or similar 
administrative authority, including monthly or yearly employees as 
well as piece workers, were excluded from the benefits of the joint 
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resolution of December 22, 1942, notwithstanding that the express 
terms of the exception were limited to employees whose wages were 
fixed and adjusted on a daily or hourly basis. 

However, unlike the earlier law, the War Overtime Pay Act of 
1943 contains the following express provision : 

That this Act shall apply to all civilian officers and employees (including officers 
and employees whose wages are fiwed on a monthly or yearly basis and adjusted 
from time to time in accordance with prevailing rates by wage boards or similar 
administrative authority serving the same purpose, except those in or under 
the Government Printing Office or the Tennessee Valley Authority) in or under 
the United States Government * * *, [Italics supplied.] 

Apparently that change in the law was made to overcome the rule 
previously stated in the above-cited decision so far as concerns em- 
ployees whose wages are fixed and adjusted on a monthly or yearly 
basis other than under the Government Printing Office or the Ten- 
nessee Valley Authority. In that connection, see decision of July 
23, 1943, B-35706, to the Secretary of War, copy enclosed. With 
the understanding that there are no “native wage rates” here involved 
(see exception (f)), none of the exceptions (a) to (h), appearing in 
section 1 of the War Overtime Pay Act of 1943, applies to employees 
of The Alaska Railroad, except (e) which appeared in the earlier 
law of December 22, 1942, also, and has been quoted and considered 
above. 

As the Congress apparently gave full consideration in the light of 
the decision of this office to the matter of granting wartime additional 
compensation on the basis of an overtime formula prescribed by stat- 
ute, rather than to permit wage boards or similar administrative 
authority to continue to fix and adjust the rates of overtime compen- 
sation to be paid to employees whose wages are fixed on a monthly 
or yearly basis and adjusted from time to time in accordance with 
prevailing rates by wage boards, or a similar administrative authority 
serving the same purpose, and expressly provided that the statutory 
formula should apply to such employees except those under the Gov- 
ernment Printing Office and the Tennessee Valley Authority, I have 
no alternative but to conclude that employees of The Alaska Railroad 
whose wages are fixed and adjusted on a monthly or yearly basis come 
within the purview of the War Overtime Pay Act of 1943 effective 
on and after May 1, 1943. 

However, the facts presented warrant the conclusion that em- 
ployees of The Alaska Railroad whose wages are fixed and adjusted 
on a per diem, per hour, or piece work basis in accordance with the 
administrative procedure stated in your letter, properly may be re- 
garded as having their wages fixed and adjusted by an administrative 
authority serving the same purpose as a wage board thereby bringing 
them within the purview of exception (e) of the War Overtime Pay 
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Act of 1948. Hence, as to employees of that class, they are precluded 
from receiving the overtime benefits of said statute. 

Under the rule stated in 22 Comp. Gen. 596, all of the employees 
of The Alaska Railroad may be regarded as having been excluded 
from the benefits of the joint resolution of December 22, 1942, effective 
over the period December 1, 1942, through April 30, 1948. 


(B-85582) 


PAY—NAVAL PERSONNEL TEMPORARILY APPOINTED TO HIGHER 
RANK AND SUBSEQUENTLY RETIRED FOR PHYSICAL DISABILITY 
INCURRED PRIOR TO PROMOTION; RECALL TO ACTIVE DUTY 


An officer of the Regular Navy who was temporarily appointed to a higher rank 
under authority of the act of July 24, 1941, and subsequently retired under 
the provisions of 34 U. S. Code 389 and 417 for physical disability incident 
to the service incurred prior to the temporary appointment, is not entitled 
to retired pay based on the pay of his temporary rank authorized under 
section 8 (a) of the said 1941 act for officers who incur physical disability 
while serving under temporary appointments, but, rather, upon retirement 
reverts to his permanent grade and rank and is entitled to retired pay 
prescribed for that rank, and, when on active duty subsequent to retirement, 
to the pay and allowances of his permanent grade and rank. 19 Comp. 
Gen. 597, distinguished. 


Comptroller General Warren to the Secretary of the Navy, August 23, 1943: 

There has been considered your letter of July 6, 1943, with en- 
closures, requesting decision as to the rate of retired pay to which 
Lieutenant Tully T. Blalock, Medical Corps, U. S. Navy, Retired, 
is entitled for the period during which he was retired from active 
duty, and, further, as to the rate of pay and allowances to which 
he now is entitled while serving on active duty. 

It appears that on January 11, 1940, Lieutenant Blalock accepted 
an appointment as an assistant surgeon, with the rank of lieutenant 
(junior grade), in the Naval Reserve and reported for active duty 
on July 1, 1940. On October 25, 1940, he accepted an appointment— 
same grade and rank—in the Regular Navy and on February 16, 1942, 
under the provisions of the act of July 24, 1941, 55 Stat. 603, he was 
temporarily appointed a passed assistant surgeon, with the rank of 
lieutenant. Thereafter, in accordance with the findings of a Naval 
Retiring Board, he was retired on January 1, 1943, because of physical 
incapacity (ulcers of the duodenum). It appears that the said Naval 
Retiring Board made a specific finding that although the officer’s 
physical disability was incident to the service, it existed prior to 
the date of his temporary appointment as lieutenant referred to 
above. 

Lieutenant Blalock’s retirement was under the provisions of sec- 
tions 389 and 417, Title 34, U. S. Code (Secs. 1457 and 1453, Revised 
Statutes), which provide, respectively, as follows: 
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Sec. 389. Officers retired from active service shall be placed on the retired list 
of officers of the grades to which they belonged, respectively, at the time of their 
retirement, and continue to be borne on the Navy Register. * * 

Sec. 417. When a retiring board finds that an officer is Se attatse for active 
service, and that his incapacity is the result of an incident of the service,’ such 
officer shall, if said decision is appruved by the President, be retired from active 
service with retired pay. 


In construing a similar statute governing the retirement of officers 
of the Army and of the Marine Corps (section 1254, Revised Statutes) , 
it was held that even though the rank or grade in which the officer was 
serving at the time of retirement was limited in duration such officer 
was entitled to be placed on the retired list in that rank or grade, it 
not being material that had he not been so retired he eventually would 
have reverted by operation of law to his lower permanent rank on the 
active list. See Remey v. United States, 33 C. Cls. 218; 27 Comp. Dec. 
227; and 19 Comp. Gen. 597. None of those cases involved the retire- 
ment of a permanent officer temporarily promoted who was physi- 
cally disabled at the time of the temporary promotion. Furthermore, 
that such principle, even if otherwise applicable, was not intended to 
be applied to temporary appointments under the said act of July 24, 
1941, is evident from the fact that section 8 (a) of such act, 55 Stat 
604, specifically restricts retirement in the higher rank, for physical 
disability, of officers on the active list serving under a temporary ap- 
pointment in the higher rank, to those who incur physical disability 
while serving in such higher rank. The said section 8 (a) provides: 


An officer * * * of the active list of the Regular Navy or Marine Corps, 
* * * who incurs physical disability while serving under a temporary ap- 
pointment in a higher rank, shall be retired in such higher rank with retired pay 
at the rate of 75 per centum of the active-duty pay to which he was entitled 
while serving in that rank. [Italics supplied.] 


The obvious purport of said section is, of course, that one who is 
retired, while serving under a temporary appointment, for a phys- 
ical disability incurred prior to such service, is not entitled to re- 
tirement at such higher rank or to retired pay based on such rank. 

Since Lieutenant Blalock’s disability was not incurred while he was 
serving under a temporary appointment but, in fact, existed prior to 
his being so temporarily appointed, it follows that he is not entitled 
to the benefits conferred by the above-quoted provisions of section 
8 (a) of the act of July 24, 1941. 

Construing section 389, Title 34, U. S. Code, in the light of section 
8 (a), supra, it must be regarded that, at the time of Lieutenant Bla- 
lock’s retirement, his temporary appointment gutomatically termi- 
nated and he reverted to his permanent status of the active list. In 
other words, at the time of his retirement he is considered to have held 
the grade of assistant surgeon and the rank of lieutenant (junior 
grade) and to be entitled to receive the retired pay, and—when on 
active duty subsequent to retirement—the active duty pay and allow- 
ances, prescribed for that grade and rank. 
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RENTAL AND SUBSISTENCE ALLOWANCES—DIVORCE AND 
REMARRIAGE WITHIN PROHIBITED PERIOD 


In view of the laws of Virginia, which prohibit remarriage to another within 
six months after divorce and provide that the marriage shall not be 
deemed dissolved as respects a subsequent marriage within the six-month 
period, an Army officer who was divorced in Virginia and remarried in 
another jurisdiction within the six-month period may not be paid increased 
rental and subsistence allowances, authorized under the Pay Readjustment 
Act of 1942 on account of a lawful wife, on the basis of the second marriage, 
in the absence of a judicial determination of the validity of that marriage 
or a showing of a ceremonial or valid common-law marriage after the expira- 
tion of the six-month period. Insofar as 21 Comp. Gen. 1, is inconsistent 
herewith, it no longer will be followed. 


Comptroller General Warren to Lt. Col. Carl J. Melnick, U. S. Army, August 

Consideration has been given to your letter of February 16, 1943, 
requesting decision whether you are authorized to pay a voucher sub- 
mitted therewith, stated in favor of First Lieutenant John H. 
Hinkle, FA 310 FA (ORC) O-314499, in the amount of $247.80 for 
subsistence and rental allowances for the period from November 14, 
1942, to January 31, 1943. 

You state: 

The question at issue in this case is whether the claimant acquired a de- 
pendent as outlined in Section 4, Act of Congress (Public Law 607—77th Cong.) 
on November 14, 1942, in view of the prohibitions contained in the penultimate 
paragraph of the decree of divorce. 

With your submission is a certified copy of a decree of divorce en- 
tered in the Circuit Court of Chesterfield County, State of Virginia, 
on November 6, 1942, in the cause of Esther W. Hinkle, plaintiff v. 
John Homer Hinkle, Jr., defendant. The divorce decree recited among 
the jurisdictional facts that the defendant had been domiciled in 
Chesterfield County, Virginia, and that the plaintiff likewise was 
domiciled in Chesterfield County, and had been a resident thereof for 
more than one year next preceding the commencement of the divorce 
suit. Also, it set forth that the defendant was a member of the armed 
forces of the United States; was proceeded against by process of per- 
sonal service; and that he entered his general appearance in the suit 
“waiving any rights which he might have under the so-called Soldiers 
and Sailors Relief Act.” The decree provided in relevant part as 
follows: 

Now, THEREFORE, thagSourt doth adjudge, order and decree that the plaintiff, 
Esther W. Hinkle, be“and she is hereby awarded a divorce from the bond of 
matrimony from the defendant, John Homer Hinkle, Jr., as prayed for in the 
Amended and Supplemental Bill of Complaint filed by the plaintiff, and that the 


marriage between the plaintiff and defendant be, and the same is hereby, dis- 
solved in the manner allowed by law. 
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It is further adjudged, ordered and decreed as provided by Section 5113 of the 
Code of Virginia that neither of the said parties hereto shall marry again within 
six (6) months from the entry of this decree. 

Nothing further appearing to be done in this cause, it is ordered that the same 
be removed from the docket and the papers thereof sealed and filed among the 
ended causes of this Court. 


On the face of the voucher (War Department Form No. 336) ap- 
pears a typewritten statement as follows: 


Divorced Nov. 6, 1942 in Va. fr Esther W. Hinkle, 4 Cherokee Rd., Richmond, 
Va. (Remarried Noy. 14, 1942 to Mary L. Hinkle, 212 N. Palmetto, Gainesville, 
Fla. (Officer’s legal marriage status in question). 

Sections 5 and 6 of the Pay Readjustment Act of June 16, 1942, 56 
Stat. 359, 361, authorize the payment of certain rental and subsistence 
allowances to officers in the armed forces on account of dependents as 
defined in section 4 of the act, and since section 4 expressly designates 
a “lawful wife” as such a dependent, none other than a lawful wife 
meets the requirements of the statute in that respect. 

The lawfulness of a marriage depends primarily upon the capacity 
and consent of the parties to contract a valid marriage, and their com- 
pliance with the legal formalities of the jurisdiction where the mar- 
riage is undertaken. “The two essentials of a valid marriage are 
capacity and consent”, Voorhees v. Voorhees’ Executor (N. J. E.), 19 
Atl. 172,173. “A simple marriage ceremony will not make a man and 
woman husband and wife. Capacity and consent are absolutely essen- 
tial, but celebration only contingently so,” Brokeshoulder v. Broke- 
shoulder (Okla.) 34 A. L. R. 441, 453, quoting. That is to say that 
where parties in good faith enter into an otherwise valid contract of 
marriage and there is some immaterial failure or flaw in strict 
compliance with legal formalities or statutory requirements for the 
celebration of marriage which does not go to the reality of their 
consent or the fact of their capacity, such failure or flaw will not 
necessarily vitiate the contract. But if, at the time the marriage is 
undertaken, there exists any impediment which precludes either or 
both of the parties from contracting a legal marriage, mere com- 
pliance with prescribe ceremonies and legal formalities will not 
avail to accomplish the purpose, and no valid marriage ensues. A 
mere subsequent marriage does not amount to a divorce, and will not 
prevail over a former one. Smith v. Fuller (Iowa) 16 L. R. A. (NS) 
98, 109; Brokeshoulder v. Brokeshoulder, supra; Wilson v. Cook (Ill.) 
100 N. E. 222; Atkeson v. Sovereign Camp, W. O. W. (Okla.), 216 
Pac. 467. 

In the last cited case the court said: 


* * * At common law and under our modern statutes, the relation of 
marriage was and has always been considered as a civil contract, requiring 
for its consummation, among others, the legal capacity of the persons to con- 
tract. It is likewise as well settled that until parties are finally and absolutely 
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divorced—that is, the legally existing contract between them is legally and 
absolutely dissolved—the parties are incapable of contracting marriage with 
any one. For these reasons, we are unable to conceive of any sound reason 
why, until the period of six months has transpired a marriage contract entered 
into in violation of the statute should be held to be other than a void contract, 
wherever entered into. 

When once a valid marriage is consummated, its bonds can be 
severed only by death or divorce. “It is everywhere asserted, and 
nowhere denied, that nothing but death or divorce will dissolve the 
marriage relation”, Smith v. Fuller, supra. “The marriage relation 
was necessarily continuing until dissolved by death or according to 
law”, United States v. Smith, 14 Pac. 291, 293. See, also, Randall v. 
Kreiger, 23 Wall. (90 U.S.) 187, 147. 

As to marriage, it may be stated generally that its validity de- 
pends upon compliance with the lew loci contractus—the law of juris- 
diction where the marriage is consummated—and that a marriage 
valid where contracted will be recognized as valid everywhere. More- 
Gver, when it is shown that a marriage ceremony has been performed 
in conformity with the laws of the State of the marriage, there is a 
presumption that such marriage is valid, in the absence of extrinsic 
evidence either way. But that presumption is not conclusive, and 
will not prevail over established facts to the contrary. Smith v. Ful- 
ler, supra; Barber v. People (Tll.) 68 N. E. 93. “Presumption must 
yield to the superior force of direct and positive proof”, Cartwright 
v. McGown (Ill.) 12 N. E. 737. “While the courts state that the 
inclination of the courts is to jealously guard the validity of a mar- 
riage, and state that there is a strong presumption in favor of its 
legality, yet they nowhere hold that these presumptions are conclusive, 
but hold that they are rebuttable presumptions, and are subject at 
all times to be overcome by either negative or positive proof, or 
both”. Brokeshoulder v. Brokeshoulder, supra. And when the evi- 
dence tending to impeach the validity of the purpoited second mar- 
riage is such as, in the absence of all counter evidence, affords 
reasonable ground for presuming its invalidity, the onus probandi— 
the burden of proof—is thrown upon the proponents of such mar- 
riage to establish its legal validity. Copeland v. Copeland (Okla.) 
175 Pac. 764; Schmisseur v. Beatrie (Ill.) 35 N. E. 525. 

As to divorce, the rule is that its character, effect, force and validity 
are dependent upon compliance with the lex fori—the law of the 
jurisdiction in which the divorce proceedings are had. The rule is 
stated generally in 27 C. J. S. page 527, with copious citations, as 
follows: 

* * * each state, acting through its legislature, has the exclusive right 
and power to regulate, control, and prescribe and change conditions for 
divorce of those residing within its territorial limits; and, since there is no 


common law governing divorce, it is a rule of general application that divorce 
rests wholly upon statutory provisions. Thus a divorce may be secured only in 





DECISIONS OF THE COMPTROLLER GENERAL 131 


a court having proper statutory jurisdiction of such proceedings, * * * upon 
a ground prescribed by statute, * * * and upon compliance with statutory 
modes and forms of proceedings * * *. 

Applying these rules to the case at hand, section 5113 of the Code of 
Virginia is as follows: 

Dissolution of Bond of Matrimony; Neither Party to Marry for Six Months.— 
On the dissolution of the bond of matrimony for any cause arising subsequent to 
the date of the marriage, neither party shall be permitted to marry again for six 
months from the date of such decree, and such bond of matrimony shall not be 
deemed to be dissolved as to any marriage subsequent to such decree, or in any 
prosecution on account thereof, until the expiration of such six months. 

The divorce decree of November 6, 1942, by reference, made this stat- 
ute as much a part thereof as if it had been expressly incorporated 
therein. The prohibitory provisions of the statute, therefore, were in- 
tegral to the judgment of divorce and as binding on the parties to 
the proceedings as any other provision of the decree. The meaning, 
force and operation of the quoted statute has been determined by the 
Supreme Court of Appeals—the court of last resort—of the State of 
Virginia. The leading case of Heflinger v. Heflinger, 136 Va. 289, 
118 S. E. 316, 32 A. L. R. 1088, involved a man divorced in Virginia 
subject to the prohibition of the statute, who went to Maryland and 
went through a ceremony of marriage with another woman—in con- 
formity with the formalities required by the laws of that State— 
but within six months from the entry of the divorce decree in Vir- 
ginia. In a contested suit instituted by Heflinger to annul the sec- 
ond marriage on the sole ground that it was null and void by reason 
of violation of the statutory prohibition against subsequent marriage 
within six months, the trial court entered a decree of annulment in 
his favor. Upon appeal, the Supreme Court of Appeals affirmed the 
judgment. In a comprehensive and painstaking opinion, having re- 
course to numerous authorities from other jurisdictions and differen- 
tiating the Virginia statute from statutes of somewhat similar tenor 
of other States, the court held that Heflinger’s marriage in Maryland 
within six months after rendition of the divorce decree in the Virginia 
proceedings was null and void ab initio. The court held, in pertinent 
substance, that as to any subsequent marriage there was no divorce; 
that the bond of matrimony created by Heflinger’s first marriage was 
not dissolved by the divorce decree so as to permit another marriage; 
that the parties to the first marriage were absolved from many of the 
obligations imposed by said marriage, but not from the obligation to 
refrain from marrying during the six months; that as to that obliga- 
tion they continued to be husband and wife during that time and 
neither could lawfully intermarry with another; that no matter where 
the subsequent marriage took place the bond of matrimony of the 
first marriage was not dissolved as to it; that Heflinger was not an 
unmarried man when he married the second woman “and neither in 
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Maryland nor elsewhere could he take unto himself a second wife 
within the 6 months. When he did so he had a former wife living 
and the second marriage was ‘absolutely void’”. The court said: 


Furthermore, all of the cases on the subject of the effect of local laws on 
foreign marriages require that the foreign marriage shall be valid according 
to the law of the place where celebrated. In the case in judgment the marriage 
in controversy was not valid according to the law of Maryland because the 
appellee [Heflinger] had a wife living from whom he had not been divorced. 
The time when the divorce decree was to become operative had not yet arrived, 
and until it did become operative there was no divorce that fully dissolved the 
bond of the former marriage. * * * Under the statute (section 5113) the 
decree of divorce is not operative at all as to a subsequent marriage until the 
expiration of 6 months from the date of the decree. Such is the plain language 
of the statute, which is a legislative construction of the meaning and effect of 
a decree for divorce in this state, and which it was fully within the power of 
the Legislature to make. This construction of the decree for divorce which 
the Legislature had authorized the courts to make is as much a part of the 
decree as if copied into the decree itself, and is entitled to full faith and credit 
in every other state of the Union under the provisions of article 4 § 1, of the 
Constitution of the United States. * * 

* * It is simply a question of oe effect of that decree in view of the 
snes That it leaves the first marriage so far undissolved as to prohibit 
a second marriage seems too plain to admit of argument. The statute means 
that, or it means nothing. It says so in explicit language, and does not limit 
the place of a second or subsequent marriage. The decree, being valid, and 
having this meaning and effect here, must be given full faith and credit in all 
of the other states of the Union. * * * “If a judgment is conclusive in the 
state where it is rendered, it is equally conclusive everywhere,” in all the courts 
in the United States. * * 


That the same view of the matter would be taken by the courts of 
other States is evidenced by the subsequent decision of the Supreme 
Court of Appeals of West Virginia in the case of Johnson v. State 
Compensation Commissioner, 179 S. E. 814, decided April 30, 1935. 
In that case, the man’s wife had obtained a divorce from him in Vir- 
ginia under a decree dated February 29, 1928. By a formal marriage 
ceremony he attempted to marry another woman in Wyoming 
County, West Virginia, on June 26, 1928—that is, within six months 
after the divorce decree. Some six years later, on March 27, 1934, 
he was killed in West Virginia, in the course of his employment. 
It was held that the attempted second marriage was a nullity, and, 
therefore, that the woman was not his widow and was not entitled 
to an award under the Workmen’s Compensation Act of West Vir- 
ginia. The court said: 

* * * The attempted marriage of William and Lala in Wyoming County 
cannot be said to be a lawful marriage, because the bond of matrimony between 
William and his former wife had not then been completely severed. Such is 
the Virginia law, and William’s status must be measured thereby. The statute of 
that state must be read into the divorce decree which Johnson’s former wife ob- 
tained against him. Im respect of the right of remarriage, the position of the 
parties to that suit remained for six months as though no decree of divorce had 
been rendered ; neither of them had any more right to contract a marriage with 
a third party than if there had been no divorce. Referring to the Virginia 
statute here under discussion the court of last resort of that state said: “As to 
any subsequent marriage, there was no divorce. The ‘bond of matrimony’ created 
by the first marriage was not dissolved so as to permit another marriage. The 
parties to the first marriage were absolved from many of the obligations imposed 


by that marriage, but not from the obligation to refrain from marrying another 
during the 6 months.” Heflinger v. Heflinger, 136 Va. 289. 118 S. B. 316, 321, 32 
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A. L. R. 1088. There are similar judicial interpretations of analogous statutory 
provisions in other jurisdictions: McLennan v. McLennan, 31 Or. 480, 50 P. 802, 
38 L. R. A. 863, 65 Am. St. Rep. 885; Wilhite v. Wilhite, 41 Kan. 154, 21 P. 173; 
In re Smith’s Estate, 4 Wash. 702, 30 P. 1059, 17 L. R. A. 573. 

William Johnson’s right to remarriage depended upon whether he was divorced 
absolutely from his former wife. The divorce proceeding having been in Virginia, 
the law of that state is determinative of the effect of the decree in the divorce 
case. In the Heflinger Case, supra, the Supreme Court of Appeals of Virginia 
unequivocally determined that the language of the statute is to be given its 
literal meaning. We must be governed accordingly. In the interpretation of a 
statute of another state, this Court will adopt the construction given it by the 
highest judicial tribunal of such state, unless the same be in contravention of the 
Carereee of the United States. Nimick ¢ Co. v. Iron Works, 25 W. Va. 184, 
syl. 9. 

However innocent and well-meaning the claimant may have been in presumably 
contracting marriage with William Johnson, the controlling fact is that he was 
not them in position to enter into such relationship with her. The attempted 
marriage was a nullity. 


It is unquestioned that the Virginia divorce decree with all its pro- 
visions—the judgment of divorce—in the instant case was valid in 
Virginia. Maynard v. Hill, 125 U. 8. 190. Being valid in Virginia, 
it was valid everywhere. Davis v. Davis, 305 U.S. 32; Williams, et al. 
v. North Carolina, 317 U. 8. 287; Hampton v. McConel, 3 Wheat. (16 
U.S.) 234,235. In the Williams case the court said: 

* * * This court only recently stated that Art. IV § 1 [United States Consti- 


tution] and the Act of May 26, 1790 [28 U. S. C. 687] required that “not some, 
but full” faith and credit be given judgments of a state court * * *. 


And Mr. Justice Frankfurter, concurring, said: 


* * * As the Court’s opinion shows, it is clearly settled that if a judgment 
is binding in the state where it was rendered, it is equally binding in every other 
state * ° *, 


Also, see in this connection Givens v. Givens (Fla.) 163 So. 574, 576, 
where the Florida Supreme Court said: 


We think that the mere fact that in Florida a divorce a mensa et thoro cannot 
be obtained does not preclude Florida from being bound by the Federal Consti- 
tution, article 4, § 1, and that therefore, following the mandates of that provision 
of the Constitution, full faith and credit must be given in Florida to the public 
acts, records, and judicial proceedings in the state of Virginia. 


There is no reason to suppose that the rule thus stated by the Supreme 
Court of Florida would not be applied with equal force to a judgment 
of a divorce a vinculo matrimonii conditioned as in the present case. 


It is, undoubtedly, the general rule of law that a marriage valid where it is 
celebrated is valid everywhere, but there is a well-recognized exception, viz, 
where the marriage is declared by positive law to have no validity. * * * By 
the laws of Wisconsin, a decree of divorce is not effective until the expiration of 
one year from the date of the granting of such decree, and if a party to an action 
for divorce marries before the expiration of one year from the date of the grant- 
ing of the divorce, such marriage is null and void, and such person cannot evade 
the force of these laws by marrying in another state or country. Ha parte Soucek, 
101 F. 2d 405. 

* * * Until the expiration of the statutory period [6 months] against re- 
marriage had expired, the defendant did not have capacity to enter into a con- 
tract of marriage. In contemplation of law her social status was the same as 
if no decree had been made. At the time of her alleged marriage at Victoria 
[British Columbia] she had a husband living. This marriage at the time of its 
inception was therefore polygamous in character. When persons enter into a 
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contract of marriage, either pursuant to statute or common law, it is essential 
to the validity of the same that they have capacity and are competent so to con- 
tract. Huard v. McTeigh (Ore.) 232 Pac. 658, 660. 

In the light of the decisions hereinbefore cited, and in the absence of 
a judicial] determination by a court of competent jurisdiction to the 
contrary, the validity of Lieutenant Hinkle’s marriage in Florida on 
November 14, 1942, within six months following the Virginia divorce 
decree of November 6, 1942, is not so free from doubt as to justify this 
office in approving the payment of rental and subsistence allowances 
to him on the basis of that marriage. Compare decision of June 30, 
1943, 22 Comp. Gen. 1145, to the Secretary of the Navy, involving a 
similar situation under California statutes. Accordingly, the ques- 
tion presented by you is answered in the negative and the voucher 
submitted will be retained in this office. To the extent that the de- 
cisions of December 1, 1937, A-89772, and July 3, 1941, 21 Comp. 
Gen. 1, are inconsistent with the conclusion here reached, they no 
longer will be followed. 

While the question is not raised by your submission, there is 
a suggestion in correspondence with the file that, in any event, the 
Florida marriage became valid at the expiration of six months after 
the Virginia divorce decree and that payment of the increased 
allowances thereafter would be authorized. As to this it may be 
said that the general rule appears to be in some States which 
recognize common law marriages—but not in States which do not— 
that if parties desire marriage and do what they can to render their 
union matrimonial, but one ‘of them is under a disability, their co- 
habitation thus matrimonially meant, and continued after the 
disability is removed, will, in law, ripen into a valid common law 
marriage and make them husband and wife from the moment that 
the disability no longer exists, although there are no special circum- 
stances to indicate that the parties expressly renewed their consent 
or changed their mode of living after the removal of the impediment. 
104 A. L. R. 12, citing numerous cases in an annotation to Jones 
v. Jones, 119 Fla. 824, 161 So. 836, 104 A. L. R. 1, where such rule 
appears to have been recognized as applying in Florida. See, also, 
decision of June 30, 1943, 22 Comp. Gen. 1145, referred to above. 
However, in the present case, it is not shown that the parties to the 
attempted Florida marriage continued to live in Florida as husband 
and wife after the Virginia divorce of the officer became final on May 
6, 1943, or that they lived in any other State where such rule is 
recognized. On the contrary, the record indicates that the officer is 
now stationed in Tennessee and that both parties have been for some 
time, possibly for several months, in that State. As common law 
marriages are not recognized in Tennessee, it would follow that 
cohabitation there after removal of the impediment to marriage 
would not be regarded as having ripened the attempted Florida 
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marriage into a valid common law marriage under the rule stated. In 
the absence of a ceremonial marriage or a recognized common law 
marriage, subsequent to the date the Virginia divorce became final, 
the payment of increased allowances to the officer on account of a 
lawful wife is not authorized. 


(B-35990) 


GRATUITIES—LUMP SUM PAYMENT UNDER NAVAL AVIATION CADET 
ACT OF 1942 


The lump sum payment authorized under section 12 of the Naval Aviation 
Cadet Act of 1942 for each year of commissioned service of officers com- 
missioned thereunder or under the Naval Aviation Reserve Act of 1939, 
is not a substitute for the lump sum payment authorized by the said 1939 
act for naval aviation cadets upon release from active service after 
completion of four years’ active duty, and, therefore, a naval aviation 
reserve officer, when otherwise entitled, upon release from active duty, may 
be paid the lump sum authorized under the 1942 act without regard to 
the amount previously paid him under the 1939 act. 


Comptrdiler General Warren to the Secretary of the Navy, August 25, 1943: 


There has been considered your letter of July 24, 1943, file JAG: K: 
WG: emm SO7 16 55 L16-4/QR5, forwarding letter of July 14, 1943, 


from the Chief of the Bureau of Supplies and Accounts, and request- 
ing decision on the question presented therein as to whether a naval 
aviation reserve officer, when otherwise entitled, may be paid the 
lump sum payment provided by section 12 of the Naval Aviation 
Cadet Act of 1942, 56 Stat. 738, without having deducted therefrom 
the amount of the lump sum payment already received by such officer 
under the provisions of section 8 of the Naval Aviation Reserve Act 
of 1989, 53 Stat. 820. 

The grade of aviation cadet was first established in the Naval 
Reserve and the Marine Corps Reserve by the act of April 15, 1935, 
49 Stat. 156. Section 1 of that act authorized, inter alia, the Secretary 
of the Navy to appoint qualified individuals as aviation cadets and 
provided that each aviation cadet sign an agreement to serve for a 
continuous period of four years on active duty. Under the specific 
provisions of that section such cadets were eligible for commissions as 
ensign in the Naval Reserve or as second lieutenant in the Marine 
Corps Reserve only after completion of their period of active duty. 
Section 2 of the act, 49 Stat. 157, fixed the pay of cadets at the rate of 
$75 per month while on active duty undergoing training and at the 
rate of $125 per month while on active duty not undergoing training, 
both rates of pay to include extra pay for flying risk. Section 6 of 
the act authorized the payment of a lump sum in the amount of $1500 
to such cadets under certain conditions as follows: 


Aviation cadets of the Naval Reserve and Marine Corps Reserve shall, upon 
release from a period of active duty of four years or more be paid a lump sum 
of $1,500, which sum shall be in addition to any pay and allowances which they 
may otherwise be entitled to receive. 


598796—44—-vol. 23-11 
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It will be noted that the right to such payment was made contingent 
only upon the cadet’s being released after having served at least four 
years on active duty, such four-year period to include duty while 
undergoing training. 

The Naval Aviation Reserve Act of 1939, 53 Stat. 819, made material 
changes in the law with respect to aviation cadets. By section 2 
of such act the cadets were made eligible for commission upon comple- 
tion of their training rather than upon completion of their agreed 
four-year period of active duty as provided by section 1 of the act of 
April 15, 1935, supra. 

The pay and allowances of an ensign or as a second lieutenant were 
higher than the pay and allowances of an aviation cadet so that it 
would appear this provision, standing alone, gave an advantage in 
this respect to those cadets who had been appointed within a year 
prior to passage of the 1939 act. In any event, it apparently was 
considered that the increased pay and allowances received by cadets 
by virtue of their being sooner commissioned should be offset by a 
corresponding reduction in the lump sum payment to whic# they 
were entitled since by section 12 (c) of the 1939 act, 53 Stat. 821, 
section 6 of the act of April 15, 1935, swpra, was repealed and a new 
provision for a lump sum payment was made in section 6 of the said 
1939 act, 58 Stat. 820, as follows: 

When officers, commissioned pursuant to this act, are released from active 
duty that has been continuous for a period of four or more years, including 
active duty both as aviation cadets and as commissioned officers, they shall be 


paid a lump sum of $500 in addition to any pay and allowances which they may 
otherwise be entitled to receive, except as hereinafter provided. 


However, such provision still left-a disparity between the pay and 
allowances of cadets who had completed their training prior to the 
passage of the 1939 act and the cadets who completed their training 
thereafter. To correct this it was provided in section 8 of the 1939 
act as follows: 


Aviation cadets who have completed active duty undergoing training on the 
date of approval of this Act and who may be commissioned pursuant thereto 
shall, upon completion of four years’ active duty, be paid a lump sum deter- 
mined as $1,000 minus the excess of the pay and allowances received by them 
prior to the date of such completion of duty over the pay and allowances, 
with which shall be included Government paid insurance premiums, which they 
would have received as aviation cadets had they not been commissioned. No 
person shall be held to be indebted to the United States as a result of the 
provisions of this section. Payments authorized by this section shall be in 
addition to that authorized by section 6 of this Act. 


Thus, cadets who, because of the limitation in the previous law, 
were not commissioned upon completion of their training duty were 
put substantially on a par, insofar as pay and allowances were con- 
cerned, with those who completed their training after the enactment 
of the 1939 statute. 
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Further material changes were made in the laws with respect to 
lump sum payments to aviation cadets by the Naval Aviation Per- 
sonnel Act of 1940, 54 Stat. 864. This last-mentioned act repealed 
the above-quoted sections 6 and 8 of the Naval Reserve Act of 1939, 
and in section 6 thereof, 54 Stat. 865, a new provision was made for 
such payments as follows: 


When officers commissioned in the Naval or Marine Corps Reserve pursuant 
to the Naval Aviation Reserve Act of 1939 are released from active duty that 
has been continuous for one or more years, they shall be paid a lump sum of 
$500 for each complete year of active service other than duty as aviation cadets 
undergoing training * * *. The lump-sum payments authorized herein shall 
be in addition to any pay, allowances, compensation, or benefits which they may 
otherwise be entitled to receive. 

Of particular import is the fact that under the 1940 act the lump 
sum payment was authorized not for each year of commissioned 
service but for each year of active service other than duty as aviation 
cadets undergoing training. That is, officers commissioned under the 
1939 act, who prior to being commissioned served on active duty as 
a cadet not undergoing training received, if they otherwise qualified 
therefor, $500 a year for such cadet service—the same service for 
which the $1,000 payment was provided by section 8 of the Naval 
Reserve Act of 1939. Accordingly—since it appeared that the $500 
per year payment provided by section 8 of the 1940 act, in addition 
to being a payment for continuous commissioned service, was a sub- 
stitute for the $1,000 payment provided by section 8 of the 1939 act— 
it was held in decision of August 22, 1941, B-17996, that any lump 
sum payment accruing to an officer under the 1940 act was subject to 
reduction by any amount already credited to such officer under the 
said section 8 of the 1939 act. Had the conclusion been otherwise, 
it would, as noted in the letter of the Chief of the Bureau of Sup- 
plies and Accounts, have resulted in a dual payment for the same 
service, 

Referring to both the 1939 and 1940 acts it will be seen that the 
provisions thereof with respect to lump sum payments reflect an 
intention to keep cadets who had completed their training prior to 
the enactment of the 1939 statute on even terms, in regard to pay and 
allowances, with cadets who completed their training thereafter. The 
Naval Aviation Cadet Act of 1942, 56 Stat. 738, repealed, inter alia, 
section 6 of the Naval Aviation Personne] Act of 1940 and, in section 
12, provided for a lump sum payment of $500 for each year of com- 
missioned service only, thus precluding any payment thereunder for 
service as a cadet not undergoing training. The benefits of the 1942 
statute, therefore, are not in substitution for the benefits provided in 
section 8 of the 1939 statute. 

From the foregoing, it appears that the reasons for the conclusion 
reached in the above-referred to decision of August 22, 1941, do not 
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apply to the 1942 statute and that lump sum payments accruing 
under section 12 of the said Naval Aviation Cadet Act of 1942 are 
not subject to reduction by any amounts which properly may have 
been paid under section 8 of the Naval Aviation Reserve Act of 1939. 

Accordingly, on the basis of the specific facts in the case of Lieu- 
tenant Randecker, as set forth in the letter of July 14, 1943, of the 
Chief, Bureau of Supplies and Accounts, it appears that the said 
Lieutenant Randecker is entitled to a lump sum determined as $500 
per year for the period from July 11, 1939, the date he accepted a 
commission, to June 22, 1943, the date he was released from active duty, 
without regard to the amount previously paid him under section 8 
of the 1939 statute. 


(B-36325) 
LEAVES OF ABSENCE—ANNUAL—SEPARATION FROM SERVICE 


An employee’s resignation tendered to take effect at the termination of all ac- 
crued leave may not be administratively accepted retroactively effective to a 
date prior to the date the resignation was tendered so as to defeat the right to 
accumulated annual leave, and, therefore, where an administrative error in 
the computation of the amount of accrued leave due an employee results in 
fixing a separation date retroactively effective prior to the expiration date 
of the period over which the amount of leave correctly computed would have 
run, administrative action may be taken to correct the error so as to fix the 
separation date at the termination of the proper amount of accrued leave, 
but not beyond the date the resignation was administratively accepted. 


Comptroller General Warren to W. R. France, Department of Agriculture, 
August 26, 1943: 


Reference is made to your letter of August 3, 1943, as follows: 


Subject: Pay Roll Voucher No. 2212. 

There has been submitted to me for certification the attached pay roll in the 
amount of $12.32. In the light of the facts herein stated, please advise me if 
I may properly certify the roll for payment. 

Mrs. Pauline C. Baerreis was given a War Service Appointment as Junior 
Clerk-Stenographer, $1440 per annum, and entered on duty February 16, 1943 with 
the Office of Price Administration. On April 2, 1943, she transferred to the Soil 
Conservation Service and continued with this Service until May 8, 1943 @ 
11:15 A. M., at which time her appointment was terminated by official action 
dated May 15, 1948. Mrs. Baerreis was paid in accordance with the official notifi- 
cation on Disbursing Officer's Voucher No. 6-543594, dated May 29, 1948, Ac- 
counts of G. F. Allen, Symbol 107-106. 

Due to a new interpretation of the leave regulations classifying War Service 
appointees as permanent for leave purposes, the effective date of resignation has 
been changed by official action, dated July 22, 1943, to May 5, 1948 @ 4:30 P. M. 
and the pay roll here attached proposes to pay Mrs. Baerreis for 2 days, 4%4 
hours additional time. However, in applying Comptroller General Decisions 
10:11; 13:58; 16:28; 16: 899; 17: 48; 17: 369; and 19: 236, we do not find the 
distinction as drawn in the case here submitted, in that the resignation was 
dated May 8. 1943, three days after the effective date of the resignation amended 
July 22, 1943. 


The employee’s resignation dated May 8, 1943, a copy of which was 
forwarded with your letter, reads: 


I hereby tender my resigtiation of the position of Jr. Clerk-Stenographer, CAF-2 
at a salary at the rate of $1440 per annum in the , in the UNITED 
STATES DEPARTMENT OF AGRICULTURE, to take effect at the expiration 
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of all available annual and sick leave. Reasons: I shall be physically unable 
to work for several months and due to the uncertainty as te whether I shall 
return to work I am requesting that my resignation be accepted. (Doctor’s state- 
ment attached). 


On May 15, 1943, the administrative office accepted the resignation 
purported to take effect “11:15 a. m., May 3, 1943 (2 hours 45 minutes 
after commencement of 8-hour day).” However, the resignation of an 
employee tendered to take effect at the termination of all available 
leave may not be accepted retroactively effective to a date prior to the 
date the employee tenders his resignation so as to defeat the right 
to accumulated annual leave. That rule clearly is distinguishable from 
the rule stated in the decisions cited in your letter where the resigna- 
tion was accepted to take effect prospectively, i. e., where there was not 
involved a retroactively effective separation. Also, in decision of 
September 30, 1942, 22 Comp. Gen. 291, the general rule was stated 
that: 


* * * when an authorized separation of an employee, by resignation or 
otherwise, becomes an accomplished fact, it cannot thereafter be rescinded by 
administrative action even though the separating officer acted on misinforma- 
tion or under an erroneous assumption, but the separation does not become 
effective unless and until the employee receives proper notice thereof. 


Under the rule stated in those decisions, after the separation of an 
employee by resignation or otherwise has’ become an accomplished 
fact, he may not thereafter be restored to the pay roll for the purpose 
of granting additional annual leave. See, also, decision of August 17, 
1943, B-86216, to Mr. N. A. Olmstead, Authorized Certifying Officer, 
Department of Agriculture, where the same rule was applied. 

However, in the instant case the resignation was tendered May 8, 
1943, to take effect at the termination of all available annual and sick 
leave which leave, at the time of tendering the resignation, had already 
expired, rather than tendered in futuro, and the administrative action 
evidently was intended to accept the resignation in the terms tendered. 
Under such circumstances, an error having been made in the computa- 
tion of the leave due the employee resulting in administrative action 
fixing a separation date retroactively effective prior to the expiration 
date of the period over which the amount of leave correctly computed 
would have run, the action of the administrative office in correcting the 
error so as to fix the separation date at the termination of the proper 
amount of accrued leave was correct, the additional leave not extend- 
ing beyond May 15, 1943, the date the resignation was administratively 
accepted. That is, the additional annual leave may be allowed on the 
basis of substitution for a corresponding period of leave without pay 
over such portion of the period between the date to which the employee 
was last paid and May 15, 1943, as may be necessary. Compare 21 
Comp. Gen. 517. 

The voucher, if otherwise correct, may be certified for payment. 

The voucher and supporting papers are returned herewith. 
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(B-36362) 


TRAVEL ALLOWANCE—MEMBERS OF WOMEN’S ARMY CORPS AND 
WOMEN’S ARMY AUXILIARY CORPS 


A former member of the Women’s Army Auxiliary Corps whose service in that 
organization was terminated by enlistment in the Women’s Army Corps 
pursuant to the act of July 1, 1943, establishing the Women’s Army Corps and 
granting enlisted members thereof the same rights as enlisted men of the 
Army of the United States, may be paid, upon discharge from the Women’s 
Army Corps under circumstances which would entitle an enlisted man of the 
Army to travel allowance under section 126 of the National Defense Act of 
June 8, 1916, as amended, the travel allowance authorized by said section 
computed on the distance from the place of discharge to place of acceptance 
for enrollment in the Women’s Army Auxiliary Corps, rather than to the 
place at which she enlisted in the Women’s Army Corps. 

Under the act of July 1, 1943, establishing the Women’s Army Corps as a com- 
ponent of the Army of the United States, and providing that enlistment 
therein shall terminate service in the Women’s Army Auxiliary Corps, the 
termination of service in the Women’s Army Auxiliary Corps brought about, 
in effect, by a transfer to the Women’s Army Corps, is not a “discharge or 
relief or release” from active duty within the meaning of section 126 of the 
National Defense Act of 1916, as amended, so as to entitle members of the 
Women’s Army Auxiliary Corps, upon transfer and enlistment in the Wom- 
en’s Army Corps, to payment of the travel allowance authorized by said 
section for Army enlisted personnel. 


Comptroller General Warren to the Secretary of War, August 26, 1943: 
I have your letter of August 14, 1943, requesting decision regard- 
ing a question stated as follows: 


May an enlisted member of the Women’s Army Corps previously enrolled in 
the Women’s Army Auxiliary Corps, whose status therein was terminated for 
the purpose of enlisting in the Women’s Army Corps, be paid travel pay for a 
distance equal to that from the place of her discharge from the Women’s Army 
Corps to place where she was originally enrolled in the Women’s Army Auxil- 
iary Corps rather than only from the place of discharge to the place where she 
was inducted into the Army of the United States as an enlisted member of 
the Women’s Army Corps? 


With respect to the views of the War Department in the matter, 
your letter states: 


It may be stated in this connection that the War Department is not dis- 
charging members of the Women’s Army Auxiliary Corps who are enlisting 
in the Women’s Army Corps from an enrolled status in the Women’s Army 
Auxiliary Corps on the strength of the language contained in Section 5 of the 
Act of 1 July, 1943, supra, which seemingly contemplates discharges only for 
those members of the Women’s Army Auxiliary Corps who do not enlist in the 
Women’s Army Corps, and travel pay is not being paid to such members who 
enlist in the Women’s Army Corps from a previously existing status as an 
enrolled member of the Women’s Army Auxiliary Corps without break in 
service. Mention of this fact is made as an indication that in the view of this 
Department under such circumstances travel pay is not authorized to be paid 
under both laws. 

The War Department has taken the view that under the statutes above cited, 
where there is no break in service in the case of an enrolled or enlisted mem- 
ber of the two organizations in question, no travel pay is authorized when 
service in the Women’s Army Auxiliary Corps is terminated for the purpose 
of enlisting in the Women’s Army Corps, but that on discharge from an en- 
listed status in the Women’s Army Corps such member is entitled to travel pay 
from the place of discharge as an enlisted member of the Women’s Army Corps 
to place of enrollment in the Women’s Army Auxiliary Corps. * * 


Section 9 of the act of May 14, 1942, 56 Stat. 280, the act establish- 
ing the Women’s Army Auxiliary Corps as a civilian organization 
to serve with the Army, but not as a part thereof, provides as follows: 
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The Secretary shall prescribe regulations for travel and for the payment of 
travel allowances, including travel allowances from the place of discharge to 
the place of acceptance for enrollment or appointment, and such regulations 
and allowances shall be similar to those for travel of the Army. 


Paragraph 75b, Women’s Army Auxiliary Corps Regulations, is- 
sued pursuant to the authority thus vested in the Secretary of War, 
provides : 


b. Enrolled members.—Insofar as practicable and when not inconsistent with 
the basic laws governing the Enlisted Reserve Corps and the WAAC, the allow- 
ances of an enrolled member of the WAAC on active duty, including travel 
allowances, when not specifically provided, or otherwise prohibited, will be the 
same as those of a member of the Enlisted Reserve Corps on active duty. 


Section 55b of the National Defense Act of June 3, 1916, as added 
to that act by section 35 of the act of June 4, 1920, 41 Stat. 780, pro- 
vides that members of the Enlisted Reserve Corps on active duty 
shall receive the same pay and allowances as other enlisted men of 
like grades and length of service. Travel allowance on discharge 
is authorized for members of said Corps, as well as other enlisted 
personnel of the Army, by section 126 of the said National Defense 
Act of June 3, 1916, 39 Stat. 217, which, as amended by section 3 of 
the act of February 28, 1919, 40 Stat. 1203, the act of September 22, 
1922, 42 Stat. 1021, and the act of December 14, 1942, 56 Stat. 1049, 
provides : 


Hereafter an enlisted man discharged from the Army, Navy, or Marine Corps, 
except by way of punishment for an offense, shall receive 5 cents per mile for 
the distance from the place of his discharge to the place of his acceptance for 
enlistment, enrollment, or muster into the service: Provided, That for sea travel 
involved in travel between place of discharge and place of acceptance for en- 
rollment, enlistment, or muster into the service only transportation in kind and 
subsistence en route shall be allowed: * * * Provided further, That from and 
after August 27, 1940, upon discharge or relief or release from active duty, an 
enlisted man inducted into the military or naval service under the Selective 
Training and Service Act of 1940, as amended, or Public Resolution Numbered 
96, approved August 27, 1940, shall, under such regulations as the Secretary of 
War or the Secretary of the Navy, respectively, shall prescribe, receive the said 
5 cents per mile for the distance from the place of discharge or relief or releas¢ 
from active duty to the location of the local board where he first reported for 
delivery to an induction station in the case of a selectee, or to the home sta- 
tion of the National Guard unit in the case of a National Guard enlisted man, 
or to the place where he was selected for enrollment in the Civilian Conserva- 
tion Corps in the case of a Civilian Conservation Corps enrollee so inducted: 
And provided further, That the enlisted men of the Naval Reserve, the Marine 
Corps Reserve, the Enlisted Reserve Corps, and the Regular Army Reserve 
shall receive, upon discharge or relief or release from active duty, the same 
mileage allowance as herein prescribed, and under the same conditions as herein 
prescribed for enlisted men inducted into the military or naval service under 
the Selective Training and Service Act of 1940, as amended, except that the 
distance for which mileage is computed shall be from the place of discharge 
- = or release from active duty to the place from which ordered to active 

uty. 


Therefore, under the applicable statutes and regulations, enrolled 
members of the Women’s Army Auxiliary Corps, established by the 
act of May 14, 1942, were entitled upon discharge to travel allowance 
as provided in said section 126 of the National Defense Act, as 
amended. 
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By the act of July 1, 1943, Public Law 110, provision was made, in 
effect, to discontinue the Women’s Army Auxiliary Corps and there 
was established in its stead the Women’s Army Corps, as a component 
of the Army of the United States. Section 2 of said act provides that 
all laws and regulations now or hereafter applicable to enlisted men 
or former enlisted men of.the Army of the United States and their 
dependents and beneficiaries “shall, in like cases and except where 
otherwise expressly provided, be applicable respectively to enlisted 
personnel and former enlisted personnel of such corps and their de- 
pendents and beneficiaries.” Section 5 of the said act is as follows: 

Pffective on the last day of the second calendar month following the date 
of the approval of this Act, the Act of May 14, 1942, as amended, except section 
11 thereof, is hereby repealed. Section 11 of such Act of May 14, 1942, shall 
not be applicable to enlisted personnel or commissioned officers of the corps es- 
tablished by this Act except in cases in which its applicability is based upon the 
status of such enlisted personnel or commissioned officers as former members 
of the corps established by such Act of May 14, 1942. Enlistment or acceptance 
of appointment under the provisions of this Act shall terminate service under 
the Act of May 14, 1942, and personnel who were enrolled or appointed under 
the Act last mentioned who do not so enlist or accept appointment hereunder 
will be discharged. The Secretary of War is authorized to provide transpor- 
tation and sleeping accommodations, or an allowance in lieu thereof at the rate 
of 5 cents per mile, for the travel from her last duty post to the place of her ac- 
ceptance for appointment or enrollment to any member of the Women's Army 
Auxiliary Corps established pursuant to the provisions of such Act of May 14, 
1942, who is not appointed or enlisted in the Army of the United States pursuant 
to the provisions of this Act. 

The provisions of said section 5 indicate clearly that no discharge, 
as such, from the Women’s Army Auxiliary Corps was intended 
for members thereof who enlisted in the Women’s Army Corps, it 
being provided that enlistment in the new organization shall termi- 
nate service in the old; and the fact that express authority is given 
for payment of travel allowance to those members who do not enlist 
in the Women’s Army Corps and receive their discharge shows that 
it was not intended that personnel of the Women’s Army Auxiliary 
Corps who enlist in the Women’s Army Corps would be paid travel 
allowances at that time. Moreover, such a termination of service in 
the Women’s Army Auxiliary Corps by what, in effect, is a transfer 
to the new organization would not be a discharge or release from 
active duty within the meaning of section 126 of the National Defense 
Act, as amended, supra. 

Section 2 of the said act of July 1, 1948, provides that enlisted 
personnel of the Women’s Army Corps shall consist of women enlisted 
in the Army of the United States under the provisions of the last 
paragraph of section 127a of the National Defense Act of June 3, 
1916, as amended. That section was added to the National Defense 
Act by section 51 of the act of June 4, 1920, 41 Stat. 785, and, as 
amended by the act of May 14, 1940, 54 Stat. 213, provides: 


In time of war or other emergency declared by Congress, all enlistments in 
the active military service of the United States shall be in the Army of the 
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United States without specification of any particular component or unit thereof 
and shall be for the duration of the war or other emergency plus six months, 
subject in each case to earlier discharge at the discretion of the President or 
otherwise according to law. * 


Since the Women’s Army Auxiliary Corps, as contrasted with the 
Women’s Army Corps, is a civilian organization, serving with but 
not as an integral part of the Army, it could be argued that enroll- 
ment therein was not an “enlistment, enrollment, or muster into the 
service” as contemplated by section 126 of the National Defense Act, 
as amended, and, hence, that the transfer of members of that organi- 
zation, by enlistment in the new Women’s Army Corps, which is in 
the Army, would be their first entry “in the service” within the 
meaning of that act, fixing the place to which they would be entitled 
to travel allowance upon subsequent discharge from the Women’s 
Army Corps as the place where they happened to be when they 
transferred to the latter organization, although they had received 
no travel allowance at the time of such transfer. If that is what 
the statute contemplates, the effect, in many cases, would be to de- 


prive enlisted personnel of the Women’s Army Corps, who previously 


had served as members of the Women’s Army Auxiliary Corps, of 
the cost of travel to their homes upon discharge, possibly many 
hundreds of miles, and, in some instances, thousands of miles distant, 
while in other cases, such members, discharged at or near their homes, 
where they originally enrolled in the Women’s Army Auxiliary 
Corps, might be paid a bonus of travel allowance across the con- 
tinent. It is reasonable to assume that most of the women who en- 
rolled in the Women’s Army Auxiliary Corps were accepted for 
enrollment at their home or place of residence and it follows that 
such an application of the statutes would defeat the primary purpose 
of the travel allowance law. As stated in Major Sherburne’s Case, 
16 C. Cls. 491, 498, “Pay might be increased or diminished, allowances 
might be added or taken away, traveling expenses might be com- 
muted in money or transportation furnished in kind, but morally 
there rested upon the government the obligation of paying a soldier 
while he remained in the service, and of returning him to his home 
when his service ended.” Ordinarily, the original place of accept- 
ance for enlistment or enrollment in the Army is at or near the 
soldier’s home or place of civilian residence and that would appear 
to have been the basis for the provisions for travel allowances con- 
tained in section 126 of the National Defense Act, which have the 
effect of authorizing payment back to the place of original entry into 
the service, if not already paid on some prior discharge. 

Although the Women’s Army Auxiliary Corps is a civilian organi- 
zation, members thereof enrolled for the period of the war plus six 
months, unless their service should be terminated prior thereto by 
proper authority. They serve with the Army; wear a prescribed 
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uniform; are subject to certain discipline; may be transferred from 
one point to another as the necessities of the service may require, and 
properly are to be regarded as constituting at least a quasi-military 
service. That organization is to be abolished and replaced by the 
Women’s Army Corps. While members of such successor organiza- 
tion will have a somewhat different status, in that they will serve in 
the Army, instead of with the Army, their duties and responsibilities 
are not materially different and, therefore, the enlistment in the latter 
organization by former members of the Women’s Army Auxiliary 
Corps who changed from that organization to the Women’s Army 
Corps, as contemplated by section 5 of the act of July 1, 1943, supra, 
reasonably may be regarded as a continuation in service rather than 
an original entry into the service. In other words, the situation of 
such personnel may be viewed as analogous to that of enlisted per- 
sonnel of the Army who are released from their contracts of enlist- 
ment prior to expiration for the purpose of reenlisting or of con- 
tinuing in the service in some other capacity; and, in view of the 
provisions of section 2 of the act of July 1, 1943, giving members of 
the Women’s Army Corps the same rights in like cases as enlisted 
men of the Army of the United States, it would follow that discharged 
members of the Women’s Army Corps, who were former members of 
the Women’s Army Auxiliary Corps and whose status in the latter 
organization was terminated by enlistment in the Women’s Army 
Corps are entitled to the same rights, insofar as travel allowance is 
concerned, as enlisted men of the Army who are discharged prior to 
the termination of their enlistment period to reenlist. It is well 
established that a discharge for the purpose of reenlisting is not a 
“discharge from the Army” within the meaning of section 126 of the 
act of June 3, 1916, as amended, and that upon a subsequent discharge 
at the expiration of the period for which he so reenlisted, an enlisted 
man is entitled to travel allowance computed on the distance from the 
place of his discharge to the place of his “acceptance for enlistment, 
enrollment, or muster into the service” of the prior enlistment, as 
distinguished from the place of his reenlistment. 6 Comp. Gen. 842; 
26 Comp. Dec. 359; 2 id. 504. See, also Sweet v. United States, 189 
U.S. 471, and 27 Comp. Dec. 980. 

The law is not clear and there would seem to be an immediate need 
for administrative recommendations to the Congress for legislation 
designed to clarify the matter and thereby definitely fix the rights 
of members of the Women’s Army Corps in such respect so that there 
would be no basis for future claims by members who might find it more 
advantageous to obtain travel allowance to the place where they en- 
listed in the Women’s Army Corps than to the place where they 
previously had enrolled in the Women’s Army Auxiliary Corps. How- 
ever, pending such clarification, it is concluded, as between the two 
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places, that a former member of the Women’s Army Auxiliary Corps 































d whose service in that organization was terminated as contemplated by 
y section 5 of the act of July 1, 1948, by enlistment in the Women’s Army 
e Corps, and who is later discharged from the Women’s Army Corps 
1- under circumstances which would entitle an enlisted man of the Army 
n to travel allowance under section 126 of the Natiohal Defense Act of 
BS June 3, 1916, as amended, is entitled to travel allowance computed on 
ar the distance from the place of discharge to the place of acceptance for 
ry enrollment in the Women’s Army Auxiliary Corps, and' not to the 
Ly place where she subsequently happened to be when she transferred, 
a, by enlistment, to the Women’s Army Corps. As between the two 
un places, that answer appears to be at least more clearly in consonance 
of with the basic purposes of the travel allowance statute, and is in 
r- consonance with the stated administrative views of your department on 
st - the matter. 
n- 
he (B-36397 ) 
of 
d OFFICERS AND EMPLOYEES—REGULAR AND OVERTIME COMPENSA- 
“s TION PAYABLE DURING PERIOD OF DETAIL 
e 
| f An employee who is detailed from one position to another in the same depart- 
Oo ment or agency of the Government is entitled, during the period of the detail, 
fer to the compensation fixed by laws and regulations applicable to his regular 
position rather than the compensation applicable to the position to which 
ny detailed, and, therefore, a civilian employee of the Coast Guard who was 
is detailed to the Office of Marine Inspection—both of which now are under the 
t Navy Department—may not be paid overtime compensation under the act 
0 of May 26, 1936, respecting overtime compensation for Office of Marine 
ell Inspection employees, but, rather, is required to be paid overtime compensa- 
. tion under the War Overtime Pay Act of 1943. 
a The provision in section 7 of the War Overtime Pay Act of 1943, that 
the “* * * this Act shall not operate to prevent payment for overtime services 
in accordance with any of the following statutes: * * * Act of May 27, 
rge 1936, as amended,” vests a discretion in the Secretary of the Navy to pay 
ted overtime compensation to employees whose regular positions come within 
the the purview of the 1986 act—which prescribes compensation for overtime 
service of United States shipping commissioners, etc., of the Bureau of Marine 
nt, Inspection, the functions of which were transferred to the Navy Department 
as —either in accordance with the formula prescribed by that act or that 
49 prescribed by section 2 of the 1943 act. 
189 Comptroller General Warren to the Secretary of the Navy, August 28, 1943: 
I have your letter of August 13, 1943 (file JAG: P: WmcL:ey 
44403 llows: 
a ) as follows 
tion During the present emergency it has been necessary from time to time to detail 
from the Coast Guard to the Merchant Marine Inspection Offices civilian em- 
rhts ployees for the purpose of performing the duties of Shipping Commissioner upon 
1ere a vacancy occurring in that position, also of such employees as assistants to the 
Shipping Commissioner. 
10re Under the provisions of Section 6 of the Act approved May 27, 1936 (49 Stat. 
en- 1385;, 46 U. S. C. 382b) as amended, compensation for overtime services of 
h United States shipping commissioners and their deputies and assistants, who may 
hey be required to remain on duty between the hours of 5 o’clock postmeridian and 
low- 8 o'clock antemeridian or on Sundays or holidays to perform services in connection 
two with the inspection of vessels or their equipment, etc., is allowed as provided 


for in the above mentioned section. 
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By section 7 of the “War Overtime Pay Act of 1943”, approved May 7, 1943 
(Public Law 49—78th Congress), it is specifically provided that that Act shall 
not operate to prevent payment for overtime services in accordance with the 
Act of May 27, 1986, supra; also that the overtime services covered by pay- 
ments under the Act of May 27, 1936 shall not form a basis for overtime com- 
pensation under the “War Overtime Pay Act of 1943”. 

Your decision is requested whether payment of overtime for civilian employees 
of the Coast Guard detailed as outlined above may be made in accordance with 
the Act of May 27, 1986, supra. 

It is understood from the notes under 14 U. S. Code 1, Supp. II. 
1942, Secs. 5 and 6a, act, July 11, 1941, 55 Stat. 585, that the functions 
performed by the civilian employees mentioned in the first paragraph 
of your letter—including both those in the Coast Guard and those 
in the Merchant Marine Inspection Offices—are, during the present 
war emergency, under the Navy Department. 

Section 38, Title 5, U. S. Code, provides: 

Details of officers, employees, or clerks within department. 

Each head of a department may, from time to time, alter the distribution 
among the various bureaus and offices of his department, of the clerks and 
other employees allowed by law, except such clerks as may be required by 
law to be exclusively engaged upon some specific work, as he may find it 
necessary and proper to do, but all details hereunder shall be made by written 
order of the head of the department, and in no case be for a period of time 
exceeding one hundred and twenty days. Details so made may, on expiration, 
be renewed from time to time by written order of the head of the department, 
in each particular case, for periods of not axceeding one hundred and twenty 
days. (R. S. §166; May 28, 1896, ch. 252, § 8, 29 Stat. 179.) 

Assuming that none of the employees involved is “required by law 
to be exclusively engaged upon some specific work” and, as such, 
does not come within the purview of the express exception (see 4 
Comp. Dec. 102; 12 id. 217; 15 Comp. Gen. 184), the above-quoted 
statute constitutes authority for the detail of civilian employees from 
the Coast Guard to the Merchant Marine Inspection Offices. 

In the decision of August 14, 1914, 21 Comp. Dec. 66, 67, a “detail” 
was defined as follows: 

As generally understood in the Government service, a detail is a loan of an 
employee by one department, bureau, office or establishment to another—said 
employee receiving his compensation from the department, bureau, office, or 
establishment by which loaned while performing service for and under the 
direction of the other. * * 

During the period of detail from one position to another in the 
same department or agency of the Government pursuant to the 
quoted statute, an employee remains in his regular position and his 
compensation during the period of detail continues to be that fixed 
in accordance with the laws and regulations applicable to his regular 
position. See sections 1764 and 1765, Revised Statutes, and 14 Comp. 
Dec. 294; 16 id. 161; 3 Comp. Gen. 913; 4 id. 126, 1030; 5 id. 319, 374; 

9 id. 128; 18 id. 923. It is not until the employee’s detail is fimensliy 
terminated and he actually is appointed to the position in which he has 
served under detail, that the salary of the position to which he had been 


detailed may be paid to him. See decision of June 30, 1943, B-35161. 
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Payment of overtime compensation for civilian employees of the 
Coast Guard is controlled by the provisions of section 2 of the War 
Overtime Act of 1943, approved May 7, 1943, 57 Stat. 76, Public Law 
49. Section 7 of that statute, 57 Stat. 77, so far as here material, 
provides: 

The provisions of this Act shall not operate to prevent payment for overtime 
services in accordance with any of the following statutes: * * * Act of May 
27, 1936, as amended (52 Stat. 345; U. S. C., title 46, sec. 382b); * * * Pro- 
vided, That the overtime services covered by such payment shall not also form a 
basis for overtime compensation under this Act. 

That section of the statute vests a discretion in the Secretary of the 
Navy to pay overtime compensation to employees whose regular posi- 
tions come within the purview of the act of May 27, 1936, 49 Stat. 
1385, either in accordance with the formula prescribed by the 1936 
statute, or in accordance with the formula prescribed by section 2 of 
the War Overtime Pay Act of 1943. But there is nothing in section 7 
of the latter statute, or in the provisions of the former statute, which 
may be regarded as warranting any exception to the general rule above 
stated that the compensation of an employee on detail from his reg- 
ular position to perform temporarily the duties of another position 
must continue to be fixed in accordance with the laws and regulations 
applicable to his regular position. 

Accordingly, the question presented is answered in the negative. 


(B-32293) 


SAVED PAY AND ALLOWANCES—AIDE’S PAY—TEMPORARILY PRO- 
2 MOTED NAVAL PERSONNEL 

Under section 7 (a) of the act of July 24, 1941, as originally enacted, saving Navy, 
ete., personnel temporarily promoted under the act from any reduction in 
pay and allowances to which they would have been entitled but for the pro- 
motion, a lieutenant of the Navy serving as an aide, upon promotion to the 
temporary grade of lieutenant commander and while continuing to serve as 
an aide, is entitled to retain the aide’s pay—which is authorized only for 
officers not above grade of lieutenant—in conjunction with the pay and 
allowances of his permanent grade so long as the total pay and allowances 
of his permanent grade, including aide’s pay, are in excess of the pay and 
allowances of his temporary grade, excluding aide’s pay. 


Assistant Comptroller General Yates to the Secretary of the Navy, August 
31, 1943: 

There has been considered your letter of February 2, 1943, requesting 
decision whether Lieutenant Commander Thomas A. Gaylord, U. 8S. 
Navy, Retired, may retain the aide’s pay paid to him for the period 
March 17, 1942, to September 30, 1942, which period is subsequent to 
the officer’s temporary appointment to the rank of lieutenant com- 
mander under the provisions of the act of July 24, 1941, 55 Stat. 603. 

Information furnished with your request for decision discloses that 
on March 16, 1942, the officer was a lieutenant with over 17. years’ 
service for pay purposes and that he was serving as an aide to a rear 
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admiral. On March 17, 1942, he was promoted to the temporary 
grade of lieutenant commander under the provisions of the act of 
July 24, 1941, swpra. A transcript of his pay account shows that on 
March 16, 1942, the officer was receiving—base pay plus longevity— 
$312.50 per month ; three subsistence allowances or, for a 30-day month, 
$54; and aide’s pay at the rate of $16.67 per month, making a total of 
$383.17 per month. Apparently quarters were furnished at Govern- 
ment expense for the officer and his dependents. Upon the officer’s 
advance to the rank of lieutenant commander, it appears that he con- 
tinued to serve and to be paid as an aide and that his pay and allow- 
ances, including aide’s pay, remained the same as before such temporary 
promotion. Under these circumstances, the officer claims he is entitled 
to retain the aide’s pay paid to him after the promotion as an item of 
pay saved to him under the provisions of section 7 (a) of the said act 
of July 24, 1941, 55 Stat. 604, although aide’s pay is not authorized for 
Navy officers above the rank of lieutenant. 

Section 7 (a) of the act of July 24, 1941, as originally enacted, 
and as in effect during the period when the payments here in ques- 
tion were made, contained the following proviso: 


* * * Provided further, That no person temporarily appointed under the 
authority of this Act shall suffer any reduction in pay and allowances to which 
he would have been entitled had he not been so temporarily appointed. 


The language of that proviso was modified by the act of November 
30, 1942, 56 Stat. 1023, but such modification would not appear to 
affect the question here involved. See decision of July 14, 1948, 
B-31978, 23 Comp. Gen. 21. 

The purpose of the provision, as originally enacted, was to save 
cfficers and enlisted men promoted under the provisions of the act 
of July 24, 1941, from any reduction in pay and allowances to which 
they would have been entitled had they not been promoted. With 
respect to the pay and allowances which the provision saved to officers 
and enlisted men generally, it was stated in decision of May 15, 1942, 
21 Comp. Gen. 1012, 1014, as follows: 


The pay and allowances to which an enlisted man is entitled had he not been 
temporarily appointed an ensign and in which he shall suffer no reduction, are 
the direct and fixed amounts of money provided by law in consideration of 
and as compensation for his personal services. 

In decision of this office to the Secretary of the Navy, B—24219, dated May 
7, 1942, 21 Comp. Gen. 991, it was said with reference to the effect of the saving 
clause contained in section 7 (a) of the act of July 24, 1941, on the pay of 
enlisted men in the regular establishment holding temporary commissions that : 

* * It would include the pay and allowances to which entitled in his 
permanent status at the time of temporary appointment and additional pay for 
length of service when and if an additional period of service authorized to be 
counted is completed. It would include, also, any and all pay, and allowances 
payable in money, which would have accrued by virtue of his station and duty 
in the status occupied when first temporarily appointed. * * *” 


Sections 1098 and 1261, Revised Statutes, authorizing the appoint- 
ment of aides in the Army and fixing the additional pay for such 
service, are as follows: 
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Sec. 1098. Each major-general shall have three aids, who may be selected by 
him from captains or lieutenants of the Army, and each brigadier-general shall 
have two aids, who may be selected by him from lieutenants of the Army. 

Sec. 1261. The officers of the Army shall be entitled to the pay herein stated 
after their respective designations: 

. . * . * s + * 


Aid to major-general: two hundred dollars a year, in addition to pay of his 


wr to brigadier-general: one hundred and fifty dollars a year, in addition 
to pay of his rank. 

Insofar as the rights of pay are concerned, the above sections were 
made applicable to officers of the Navy by section 13 of the act of 
March 8, 1899, 80 Stat. 1007. See United States v. Crosley, 196 U. S. 
827. By the act of May 13, 1908, 35 Stat. 127, 128, the additional 
pay for aides was fixed at $150 per annum for aides to rear admirals 
embraced in the nine lower numbers and $200 per annum for aides 
to other rear admirals. Section 1466, Revised Statutes, provides that 
lieutenants of the Navy shall have relative rank with captains of the 
Army and that masters (lieutenants, junior grade) shall have relative 
rank with first lieutenants of the Army. 

It is well established that one of the qualifications to entitle an 
officer of the Navy to additional pay as an aide is that the officer be 
of a grade not above lieutenant. Know v. United States, 52 C. Cls. 22. 
In other words, the additional pay authorized for aides is authorized 
for officers holding a particular rank, only. It is compensation for 
special service rendered by officers of the rank entitled by law to 
receive the additional pay and is authorized for the statutory number 
of aides only. However, section 7 (a) of the act of July 24, 1941, 
supra, expressly saved an officer temporarily appointed to a higher 
rank or grade under that act from any reduction in pay and allow- 
ances to which he would have been entitled “had he not been so tem- 
porarily appointed.” If Lieutenant Gaylord had not been temporarily 
promoted to the rank of lieutenant commander, unquestionably he 
would have been entitled to aide’s pay while he continued to serve as 
an aide, It follows that under the express terms of the statute and 
the principles stated in the decision of May 15, 1942, 21 Comp. Gen. 
1012, swpra, such pay was saved to him, in conjunction with other 
pay and allowances of his permanent grade, while he continued to serve 
as an aide after his temporary promotion to a higher rank, and while 
the total of the pay and allowance of the lower permanent grade, 
including aide’s pay, was in excess of the pay and allowances of his 
higher temporary grade, excluding aide’s pay not authorized to be 
paid in such higher grade. That is, he was entitled to continue to 
receive at least the pay and allowances he was entitled to before the 
temporary promotion, to the extent that he would have continued to 
receive such pay and allowances if he had not been promoted. If he 
had not continued to serve as an aide after his temporary promotion, 
his aide’s pay would not have been saved to him, as the reduction in 
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that case would not have been due to the temporary promotion but to 
termination of his assignment as an aide. Compare the decision of 
July 14, 1943, supra, respecting pay and allowances saved under the 
said section 7 (a), as amended November 30, 1942. Accordingly, you 
are advised that the officer is entitled to retain aide’s pay paid to him 
in conjunction with the pay of his permanent lower grade after his 
temporary promotion to the rank of lieutenant commander, if and 
while he continued to serve as an aide after such temporary promotion 
and until the pay and allowances of his higher temporary grade, ex- 
cluding aide’s pay, equalled or exceeded the pay and allowances of 
his lower permanent grade, including aide’s pay. In this latter con- 
nection, it may be noted that while a complete record of the officer’s 
service is not now available in this office, it appears that effective June 
1, 1942, his pay and allowances as a lieutenant commander, computed 
as authorized by the act of June 16, 1942, 56 Stat. 359, as amended 
by the act of December 2, 1942, 56 Stat. 1037, may have been in excess 
of the pay and allowances, including aide’s pay, received by him as 
a lieutenant and, therefore, that there may be no question of saved 
pay after May 31, 1942. See, in this connection, decision dated Janu- 
ary 19, 1943, 22 Comp. Gen. 664, in which it was held that under the 
said amendatory act of December 2, 1942, inactive time on the retired 
list was included in the service to be counted in computing longevity 
pay for retired officers of the Navy on active duty. 


(B-36415) 


APPROPRIATIONS—AVAILABILITY FOR OBLIGATION BEYOND FISCAL 
YEAR—CONSTRUCTION OF PUBLIC BUILDINGS 


Where an appropriation for the construction of public buildings is by its terms 
restricted to the “fiscal year 1943,” the provision in section 1 of the act of 
June 23, 1874, that moneys appropriated for the construction of public 
buildings shall remain available until comple.ion of the work, does not 
operate to remove the fiscal year limitation so as to authorize obligation of 
the appropriation beyond the expiration of that fiscal year. 


Comptroller General Warren to the Chairman, Federal Communications Com- 
mission, August 31, 1943: 


I have your letter of August 12, 1943, requesting decision on matters 
set forth therein as follows: 


The First Deficiency Appropriation Act, 1948, provided an additional $90,500 
for the Federal Communications Commission. The language of the Appropriation 
Act is as follows: 

“Salaries and expenses, national defense: For an additional/amount for ‘Sal- 
aries and expenses, national defense’, fiscal year 1943, including the objects Speci- 
field under this head in the Independent Offices Appropriation Act, 1943, and 
for the purchase of land in the Hawaiian Islands and the construction thereon 
of buildings for monitoring facilities, the cost of which shall be reimbursed 
from an applicable appropriation of the Navy Department in an amount not to 
exceed $25,000, and for the construction in Alaska, on land already owned by 
Government, of buildings for the housing of employees, $90,500; and the limita- 
tion upon the amount which may be expended for travel expenses under this 
head is hereby increased from $222,000 to $272,000.” 
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From the Hearings before the Subcommittee of the Committee on Appropria- 
tions, House of Representatives, and from the House of Representatives Report 
No. 170, it appears that $50,000 was for Travel Expense and $12,500 for Trans- 
portation of Household Goods, which items are not now in question, and that the 
balance of $28,000 was included for the following projects: 

1, $25,000 for the construction of buildings to house employees on land already 
owned by the Government at the monitoring station at Point Lena, Alaska. The 
monitoring station was located at Point Lena, eighteen miles from Juneau the 
nearest city, after a careful survey because it afforded the best listening point 
from which to cover that highly important military area. The station is in 
operation twenty-four hours a day, requiring three watches, and the personnel 
have to travel back and forth to Juneau over a circuitous road skirting the 
coast which is extremely hazardous, especially in winter. 

2. $3,000 for clearing ground at the Point Lena Monitoring Station for the 
construction of a directional antenna. 

The appropriation also authorized the use of not more than $25,000 of Na- 
tional Defense funds for the initial financing of a project in Hawaii involv- 
ing the purchase of land and the construction thereon of buildings to house 
monitoring facilities, the cost of which was to be reimbursed by the Navy De- 
partment, but it is clear from the above analysis of the estimates, and also 
from the testimony before the Subcommittee, that this $25,000 was not intended 
to be an integral part of the $90,500. Commissioner Wakefield’s prepared state- 
ment for the Subcommittee was in pertinent part as follows: 

“Replacement of monitoring station in the Hawaiian Islands—No funds re- 
quested.—A building recently erected to house the Commission’s monitoring 
station on the island of Oahu, T. H., has been taken over by the Navy, which 
proposes to pay $25,000 for a new site and building to house the Commission’s 
station. No funds are requested for a new station, but only language authoriz- 
ing the Commission to accept the cost of the new station from the Navy.” 

Commander Willenbucher appeared before the Subcommittee on behalf of 
the Navy Department and testified: 

“The Federal Communications Commission with full cooperation turned over 
80 acres of land to the Navy Department for essential expansion in connection 
with a radio activity of the Navy, and the agreement was that when the 
Federal Communications Commission would obtain legislative authority to 
replace its own land for itself, the Navy Department would replace it and pay 
for it from general funds available to the Navy Department. The Navy De- 
partment budget officer, Admiral Allen, has indicated that those funds are avail- 
able, and that is the particular purpose of this item.” 

Immediately after the First Deficiency Appropriation Act, 1943, became law 
on March 18, 1943, steps were taken to proceed with these projects, but it was 
not possible to obligate the funds prior to June 30. The Hawaiian project was 
delayed by the necessity of a survey to select a favorable site and by negotia- 
tions with the landowners for a reasonable price. Bids were received for the 
Alaskan projects before June 30, but were rejected as they were too high to 
permit of completing the work with the funds provided. It is believed that 
these bids were high because of uncertainty in the minds of the bidders as to 
the availability and cost of labor and materials, and that now it would be 
possible to obtain more reasonable bids. 

The need for these projects is continuing and there are sufficient unobligated 
funds from National Defense Appropriations for the fiscal year 1943 to finance 
them, but no steps have been taken since June 30 to proceed with these projects 
because of questions which arose as to the propriety of obligating such funds 
during the fiscal year 1944. 

Title 81, Section 682 of the United States Code is’as follows: 

“All moneys appropriated for the construction of public buildings shall re- 
main available until the completion of the work for which they are, or may be 
appropriated; and upon the final completion of each or any of said buildings, 
and the payment of all outstanding liabilities therefor, the balance or balances 
remaining shall be immediately covered into the Treasury. (June 23, 1874, 
c. 476, § 1, 18 Stat. 275).” 

The project for the construction of buildings at Point Lena seems to be 
clearly within the scope of this provision of law. The other two projects are 
in the nature of non-recurring capital expenditures, but as one calls for the 
purchase of land preliminary to the construction of buildings and the other 
for the clearing of land preliminary to the erection of structures other than 
buildings, we are not clear as to the applicable rule. 


598796—44—-vol. 23-12 
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The First Deficiency Appropriation Act, 1943, approved March 
18, 1943, 57 Stat. 21, in which there appears the appropriation item 
quoted in your letter, provides in its opening clause: 


That the following sums are appropriated * * * to supply deficiencies in 
certain appropriations for the fiscal year ending June 30, 1943, and for prior 
fiscal years, to provide supplemental appropriations for the fiscal year ending 
June 30, 1943, and for other purposes. 


While it would seem apparent from this provision of law, alone, 
that Congress intended that the appropriations and authorizations 
contained in the act—unless specifically providing otherwise—were 
to be considered as for the fiscal year 1943, the language of the 
appropriation item here involved provides in specific terms that it is 
for the “fiscal year 1943” and this must control the conclusion to be 
reached in the present matter. 

The effect of section 1 of the act of June 23, 1874, 18 Stat. 275, 
quoted in your letter heretofore has been considered by the accounting 
officers of the Government and it consistently has been held that the 
provisions of the said act of 1874 do not operate to remove fiscal year 
limitations where specifically stated in appropriations for the con- 
struction of public buildings. 

For example, in 6 Comp. Gen. 783, there was considered an appro- 
priation for the construction of a public building and which contained 
the words “fiscal year 1927”. It was held in said decision as follows: 

It thus appears that the authority for incurring the obligations in question 
was granted June 10, 1926, and that the appropriation to pay said obligations 
was made available July 3, 1926. As the appropriation was specifically desig- 
nated as “fiscal year 1927” it must be assumed that the period from June 10, 
1926, to June 30, 1927—more than a year—was regarded as ample time in which 
to incur all the obligations authorized under the said provision in the act of 
June 10, 1926. There is noted in this connection that in the hearings before the 
subcommittee of the House Committee on Appropriations, in the discussion of 
this item on June 17, 1926, it was stated that the master track scale would be 
installed within a year, indicating that if the appropriation was granted, the 
acquisition of the site, the construction of the building, and the purchase and 
installation of the equipment would be accomplished within the fiscal year 1927. 
But be that as it may, and regardless of the fact that the appropriation is for 
the construction of a building, in view of the plain terms of the appropriation in 


question it must be held that its availability for the incurring of obligations 
thereunder ceases on June 30, 1927. [Italics supplied.] 


In another decision, 18 Comp. Gen. 969, the act there involved 
appropriated funds “to remain available until June 30, 1939”, for the 
construction of certain Coast Guard air stations. After quoting sec- 
tion 1 of the act of June 23, 1874, swpra, it was held: 


Assuming that the air stations at Elizabeth City and San Francisco here 
involved are “public buildings” within the purview of this provision in the act 
of June 23, 1874, the availability of the appropriations therefor may not be held 
to be extended by such act, in view of the express limitations put on such appro- 
priations by the Congress in providing that such appropriations were “to remain 
available until June 30, 1939.” “Available” means available for administrative 
obligation; and having been expressly made so available “until June 30, 1939,” 
they may pot be treated as available for administrative obligation after that 
date. 


Had the appropriation here in question not contained the words 
“fiscal year 1943”, it might be construed under the provisions of the 
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act of June 23, 1874, swpra, as a public building appropriation such as 
would be available until final completion of such buildings as are 
authorized to be constructed thereunder; but the Congress having 
seen fit to place an express limitation therein, confining it to the fiscal 
year 1943, it must be held that the appropriation is a fiscal year appro- 
priation for that fiscal year, conformably with the decisions above 
cited. Accordingly, in specific answer to the question you submit, I 
have to advise that the unexpended funds under that appropriation fire 
not available for the incurring of obligations subsequent to June 30, 
19438, either for the three projects to which you refer or for other 
purposes, 


(B-33825) 


CONSCIENTIOUS OBJECTORS—CASH ALLOWANCE IN LIEU OF SUB- 
SISTENCE, ETC., EXPENSES WHILE ASSIGNED TO WORK OF GOVERN- 
MENT AGENCIES 


A commuted allowance to be paid not as compensation but to cover expenses, 
such as items of subsistence and other personal expenses incidental to the 
work involved, may be paid from otherwise available appropriations to 
conscientious objectors assigned by the Director of Selective Service to 
“work of national importance” in certain bureaus of the Department of 
Commerce. 22 Comp. Gen. 995, modified. 


aac General Warren to the Director of Selective Service, September 

Reference is made to your letter of July 9, 1943, requesting, in effect, 
reconsideration of my decision of April 27, 1943 (B-33825, 22 Comp. 
Gen. 995), to the Secretary of Commerce relative to the payment of 
expenses of conscientious objectors assigned to agencies of the Gov- 
ernment for the performance of “work of national importance.” Ordi- 
narily, decisions rendered by this office to officials of the Government 
are not reviewable or for reconsideration except at the request of the 
officials to whom rendered. In the present matter, however, it appears 
that the Selective Service System is the agency primarily concerned, 
not only in the assignment of the conscientious objectors but in pro- 
viding for their maintenance and other expenses during such assign- 
ments. Hence, your request will be considered on that basis. 

Your letter points out that said decision held that funds*appro- 
priated to certain bureaus of the Department of Commerce were avail- 
able for payments covering maintenance and other specified expenses 
in connection with assignments of conscientious objectors to the work 
of such bureaus, but that since there was not shown the necessity of 
using such funds to provide conscientious objectors with an allowance 
of cash—or compensation of any kind—it did not appear that there 
was any authority to charge such payments to the funds involved. It 
is then stated in your letter: 


The reference to an allowance of not to exceed $5 per month in the letter of 
the Secretary of Commerce does not accurately express the arrangement that 
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must be made in order to provide for the necessary expenses of conscientious 
objectors. The arrangement made by the Selective Service System does not con- 
template that the conscientious objectors who are assigned to Federal projects 
that have been designated as work of national importance under civilian direc- 
. tion will receive any compensation. It is proposed only that such conscientious 
objectors be given allowances for expenses. Such expenses include the items 
of subsistence and other personal expenses incidental to the work involved. 
Allowances for personal expenses are proposed to be made on a commuted basis 
for such amount as may be administratively determined to be necessary. Such 
conscientious objectors will not be carried on the pay rolls of the Government 
agencies involved. 

Thus, it is explained that the allowance of not to exceed $5 per month 
is not to be paid as compensation but is intended to cover “items of 
subsistence and other personal expenses incidental to the work in- 
volved,” and that the allowance will be for such amount on a commuted 
basis as may be administratively determined to be necessary. While 
it would be difficult to conceive of circumstances under which the pay- 
ment of compensation to conscientious objectors engaged on such work 
could be considered a “necessary” expense—regardless of amount—it 
well may be that as a matter-of administrative expediency it would 
be preferable to commute sundry subsistence and maintenance items 
of expense in the form of a small cash allowance. Accordingly, in 
light of the above explanation, no further objection will be made by 
this office to the payment of such allowance to conscientious objectors 
from otherwise available appropriations. 


The sufficiency of the forms transmitted with your letter, which 


are proposed to be used in the payment of such allowances by the 
various Government agencies, will be the subject of a subsequent letter 
from this office. 


(B-35996) 


STATE PRICE-FIXING ORDERS AS AFFECTING PAYMENTS UNDER 
GOVERNMENT CONTRACTS 


A contractor obligated by its contract to furnish milk to a Federal activity in 
California at a specified price per gallon is not entitled to payment for the 
milk at a rate in excess of the contract unit price, even though such unit 
price is less than the minimum fixed by the State for deliveries of milk in 
that State. Penn Dairies, Inc. v. Milk Control Commission, 318 U. 8. 261, 
distinguished. 


Comptroller General Warren to Lt. Comdr. L. E. Meany, U. S. Maritime Service, 
September 1, 1943: 


Reference is made to your letter of July 26, 1943, requesting a de- 
cision as to whether payment may be made of an invoice dated May 
31, 1943, in the amount of $33.30, submitted by Spreckels Creameries, 
Inc., Burlingame, California, which invoice represents an additional 
payment of $0.015 per gallon alleged to be due for 2,220 gallons of 
milk furnished to the U. S. Merchant Marine Cadet Basic School, War 
Shipping Administration, San Mateo, California, during the month of 
May, 1943, pursuant to contract No. WSA201t-19, dated April 20, 
1948. 
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While no voucher was submitted with your letter, the contractor’s 
original invoice and copies of correspondence setting forth the per- 
tinent facts were forwarded, and it is understood that if payment of 
the invoice is determined to be proper, it would be paid upon a voucher 
certified by you. Therefore, the question presented by your letter 
will be answered at this time, but in requesting decisions in the future 
on questions relating to the payment of vouchers presented to you for 
certification, the procedure contemplated by 21 Comp. Gen. 1128 should 
be observed. 

It appears that under item 1 of contract No. WSA201t-19 the con- 
tractor agreed to furnish, for delivery at the aforementioned cadet 
basic school, during the period May 1 to May 81, 1943, as ordered from 
time to time by the supply officer, an estimated quantity of 2,000 gal- 
lons of milk, fresh, Grade A, pasteurized, Type II, at a unit price of 
$0.415 per gallon. It appears further that a total of 2,220 gallons of 
milk were delivered thereunder for which payment has been made to 
the contractor at the contract unit price. The instant voucher was 
presented by the contractor to the U. S. Merchant Marine Cadet Basic 
School as a supplemental bill for the 2,220 gallons of milk delivered 
under the contract. 

With regard thereto, it is stated in a letter dated June 7, 1948, from 
the supply officer at the cadet basic school to the Chief Procurement 
Officer, U. S. Maritime Service—a copy of which was forwarded with 
your letter of July 26—that the contractor’s bid of $0.415 per gallon 
was the lowest received for supplying milk to the station for May, 
1943 and, accordingly, that the contractor was awarded contract No. 
WSA20it-19; but that subsequent thereto, the Department of Agri- 
culture of the State of California informed the contractor that the 
legal minimum price set by the State for milk deliveries of the type 
involved was $0.43 per gallon. It is stated further in said letter that 
the State claims that it has jurisdiction over sales of milk to the cadet 
basic school here involved, and that the contractor has submitted its 
supplemental invoice at the insistence of the State. In a memo- 
randum dated June 18, 1943, from the Legal Office, U. S. Maritime 
’ Service, to the Chief Finance Officer—a copy of which was enclosed 
with your letter of July 26—it is stated as follows: 

1. It is the opinion of this office that the California State Department of 
Agriculture has jurisdiction over the purchase of milk in that State by the U. S. 
Merchant Marine Cadet Basic School, in view of the decision of the Supreme 
Court of the United States of America in Penn Dairies Inc. v. The Milk Control 


Commission of the Commonwealth of Pennsylvania, No. 399—October Term 1942, 
March 1, 1943. 


While your letter of July 26 and the enclosures forwarded there- 
with do not contain any definite evidence to such effect, it is assumed 
that, at the time the contract was performed, the cadet basic school 
at San Mateo, at which the sale and delivery of the milk furnished by 
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the contractor took place, was not located within territory over which 
the Federal Government had exclusive jurisdiction. Otherwise, 
there clearly would be no basis for the claim of the Department of 
Agriculture of the State of California that it had jurisdiction over 
sales of milk to said station. Pacific Coast Dairy, Inc. v. Department 
of Agriculture of California, 318 U. S. 285, 87 L. Ed. (Ad. Ops.) 560. 
Also, there would appear to be no basis for the statement in the 
memorandum of June 18, 1948, quoted above, that, in view of the 
decision of the Supreme Court in the case of Penn Dairies, Inc. v. The 
Milk Control Commission of the Commonwealth of Pennsylvania, 318 
U. S. 261, 87 L. Ed. (Ad. Ops.) 549, the California State Department 
of Agriculture has jurisdiction over the purchases of milk by the cadet 
basic-school at San Mateo. 

The question for decision, therefore, is whether, assuming that 
under the decision of the Supreme Court in the Penn Dairies case, 
supra, the Department of Agriculture of the State of California has 
jurisdiction over the sale and delivery of milk in that State by a 
dealer to the merchant marine cadet school here involved, the United 
States thereby is required to make payment to said dealer at the 
minimum price fixed by the State for the milk delivered to said 
school—despite the existence of a contract between the dealer and the 
United States calling for delivery of the milk at a price which is lower 
than the minimum fixed by the State. 

In the Penn Dairies case, it was stated by the Supreme Court that 
the application of a minimum price regulation issued by the Pennsyl- 
vania Milk Control Commission, pursuant to a State law, to the sale 
of milk by a dealer to the United States—which sale was consummated 
within the territorial limits of the State and in a place subject to its 
jurisdiction—did not constitute a violation of the implied constitu- 
tional immunity of the national Government from State regulation of 
the performance by Federal officers and agents of governmental func- 
tions, in the absence of Congressional legislation forbidding the ap- 
plication of the regulation to such a transaction. Therefore, the Court 
held that the State had authority to cancel the license of a milk dealer 
for selling milk to the Federal Government, under such circumstances, 
at a price which was less than the minimum fixed by the State milk 
control commission. However, there is nothing in the opinion of the 
Court from which it may be said that it was intended, even remotely, 
to hold that the Federal Government was bound or required to make 
payment for milk purchased by it at not less than the minimum price 
established by a State milk control commission, or that a dealer is en- 
titled to be paid for milk delivered to the Federal Government at the 
minimum price fixed by a State Commission, despite the existence of a 
contract between said dealer and the United States calling for the 
delivery of milk at a lower price. On the contrary, in upholding the 
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State regulation considered in the Penn Dairies case, the Supreme 
Court pointed out explicitly that— 


Here the state regulation imposes no prohibition on the national government 
or its officers. They may purchase milk from whom and at what price they will, 
without incurring any penalty. * * * 


Hence, while it may be that the State of California has jurisdiction 
to regulate the sale and delivery of milk to the cadet training school 
here involved, to the extent of exercising control over the milk dealer, 
its jurisdiction may not be said to extend to the regulation of the Fed- 
eral Government, or of its officers or agents in the purchase of milk 
for the said school. Consequently, there is no obligation on the United 
States to make payment of any amount in excess of the unit price of 
$0.415 per gallon stipulated in contract No. WSA201t-19, swpra, for the 
milk delivered by the claimant during May, 1943, to the cadet training 
school; and, since you state that the contractor has been paid its 
contract price for the milk so delivered by it, no authority exists for 
payment of the additional price of $0.015 per gallon claimed on the 
supplemental invoice. 


(B-86003) 


ENVELOPES—STATUTORY REQUIREMENTS AS TO PURCHASES BY 
AGENCIES NOT IN EXECUTIVE BRANCH OF GOVERNMENT 


The provisions of the act of June 26,1906, that the Postmaster General shall 
contract for all envelopes for use by “* * * executive departments, and 
all Government bureaus and establishments,” apply to all Government 
departments, bureaus and establishments irrespective of whether they are 
in the executive branch of the Government, and, therefore, envelopes for the 
use of the Administrative Office of the United States Courts—an establish- 
ment not in the executive branch of the Government—should be procured in 
conformity with the provisions of the said act. 21 Comp. Gen. 106, 
distinguished. 


Comptroller General Warren to the Director, Administrative Office of the 
United States Courts, September 1, 1943: 


I have your letter of July 26, 1943, as follows: 


As you may know, the Post Office Department limited its contracts for the 
six-month period beginning July 1, 1943, to orders for not less than 5,000 enve- 
lopes of sizes up to and including 444 inches by 10% inches and to orders of not 
less than 1,000 envelopes of the larger sizes. This restriction is doubtless desir- 
able both from the standpoint of the contractors and of the majority of the Gov- 
ernment agencies; however, for a substantial portion of our requirements the 
purchase of 5,000 envelopes will result in more waste than benefit as in some 
instances such a quantity would be a ten years’ supply. 

We have inquired of all contractors listed in the Post Office Contract Schedule 
and only three firms, including only those having contracts for items of little 
importance to us, have agreed to accept orders for less than the minimum of 


Therefore, we are considering the advisability of our making separate con- 
tracts for the requirements of the Judiciary or for such portion of those require- 
ments as cannot be purchased under the Post Office contracts. 

Under date of June 4, 1941, this office submitted the question as to whether 
the contracts executed by the Procurement Division, Treasury Department, cover 
the requirements of the Judiciary. In your reply of August 6, 1941, (B17617), 
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you advised that the basic act of June 17, 1910, under which the Procurement 
Division operates “dealt specifically with the supplies ‘for the Executive depart- 
ments and other Government establishments in Washington’” and had been held 
to include only other Executive establishments. As a result it was decided that 
the Act would not make it mandatory that materials for the Judicial branch of 
the Government be purchased under the contracts executed by the Procurement 
Division. 

Title 89, United States Code, Section 355 reads as follows: 

“The Postmaster General shall contract, for a period not exceeding four years, 
for all envelopes, stamped or otherwise, designed for sale to the public, or for 
use by the Post Office Department, the Postal Service, and other executive depart- 
ments, and all Government bureaus and establishments, and the branches of 
the service coming under their jurisdiction, and may contract for them to be plain 
or with such printed matter as may be prescribed by the department making 
requisition therefor.” 

We assume that this statute, like the Act of June 17, 1910, was intended to 
apply only to the Executive establishments of the Government and would not 
restrict the Judiciary to the use of the contracts executed by the Post Office 
Department, but before taking action in the matter we wish to inquire whether 
your office would take exception to payments which we might make under con- 
tracts executed by this office for the purchase of envelopes for the Judiciary. 
A decision in the matter at your earliest convenience will be appreciated. 


The act of June 26, 1906, 34 Stat. 476, 39 U. S. C. 355, quoted in your 
letter, has been held to apply to all Government “departments * * * 
bureaus and establishments, and the branches of the service coming 
under their jurisdiction,” irrespective of whether they are or are not 
in the executive branch of the Government. 


In decision of April 9, 1908, 14 Comp. Dec. 674, the Comptroller of 
the Treasury stated— 


The Auditor for the State and other Departments has submitted for approval, 
disapproval, or modification, his decision of March 21, 1908, making an original 
construction of a statute, as follows: 

* . > » a * ” 


“The act of June 26, 1906, requires that the Postmaster-General shall contract 
for all envolopes ‘for use by the Post-Office Department, the postal service, and 
other Executive Departments, and all Government Bureaus and establishments 
and the branches of the service coming under their jurisdiction.’ The question 
is whether the Library of Congress is a Government establishment. The Post- 
master-General intimates that under his first construction he held that the appli- 
cation of the law was in effect limited to the executive branches, and that the 
‘establishments’ of the act were those which had the executive character. As a 
matter of classification the Library of Congress is not an executive establishment. 
Its name indicates its origin and purpose; control of the institution is vested in 
a joint committee of Congress. But the Library, in late years at least, has ceased 
to have the character of an intimate adjunct of Congress, and has become more 
and more a public institution in the larger sense. Moreover, I do not think it 
was the intention of Congress to limit the Postmaster-General’s agency with 
respect to envelopes upon a principle of technical classification. The objects 
and proposed benefits of the scheme of purchase are such as to apply no less to 
the Library of Congress than to the purely executive establishments of the 
Government. This view is strengthened by the difference in language between 
the act of June 26, 1906, and the preceding act on the same subject, section 96 of 
the act of January 12, 1895 (28 Stat., 624). Except as to the term of the contract, 
the former makes the same general provision, but affects merely ‘his own (the 
Postmaster-General’s) and other Departments.’ The added language in the 
latter act is evidence to my mind of an intention to give the law the widest pos- 
sible application, to put an end to all opportunities for exemption or limitation 
on purely formal grounds. The word ‘establishment,’ then, as it stands in the 
act, must be read in the general sense and with its broad meaning. I am of opinion 
and decide that the Library of Congress is such an establishment. * * *” 

7 * -* > * = * 
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The word “Government” in said statute is presumed to have been used in its 
ordinary meauing. The Library of Congress is an, adjunct of Congress and is 
therefore a Government establishment. It is in my opinion included within the 
meaning of the clause “all Government bureaus and establishments” as used in 
the act of June 26, 1906. The Auditor’s construction of said statute is approved. 

See, also, 3 Comp. Gen. 945, where, in discussing the said act of 
June 26, 1906, it was said— 

It will be noted that this statute requires the Postmaster Geueral to con- 
tract for all envelopes for use by all executive departments and all Govern- 


ment bureaus and establishments and the branches of the service coming under 
their jurisdiction. 


In an unpublished decision dated October 18, 1924, A-2683, in con- 
nection with the said act of June 26, 1906, it was stated— 

* * *. Furthermore the United States Supreme Court is clearly a Govern- 
ment establishment within the meaning of the provision here under consideration. 

It is to be noted, too, that in the act of August 7, 1939, 53 Stat. 1223, 
28 U.S. C. 444, creating the Administrative Office of the United States 
Courts, the said Office is specifically designated as “an establishment.” 

As stated in your letter, it was held in decision of August 6, 1941, 
B-17617 (21 Comp. Gen. 105), that the act of June 17, 1910, 36 Stat. 531, 
relating to the procurement of supplies “for the executive departments 
and other Government establishments in Washington”, is operative 
only in the executive branch of the Government. In the said decision 
there was cited, among other decisions, 28 Comp. Dec. 599, in which are 
set forth the reasons for the conclusion that the said act of June 17, 
1910, affected only the executive branch of the Government, such 
reasons being based chiefly on the fact that antecedent legislation had 
been limited specifically to the executive branch. 

Moreover, it is to be noted that the said decision of August 6, 1941, 
referred to in your letter, covered, also, questions relative to the appli- 
cation of section 3709, Revised Statutes, to purchases made under ap- 
propriations for the Court of Claims or other United States courts; 
and it was held that the said section, requiring advertising in con- 
nection with purchases and contracts for supplies and services “in any 
of the departments of the Government,” is applicable to “all activities 
of the ‘Government not specifically exempted therefrom or otherwise 
provided for by law.” Accordingly, the said decision of August 6, 
1941, is not to be regarded in any respect as requiring or supporting the 
conclusion stated in the penultimate paragraph of your letter, that the 
act of June 26, 1906, supra, “like the Act of June 17, 1910, was intended 
to apply only to the Executive establishments of the Government.” 

Specifically, you are advised that the provisions of the said act of 
June 26, 1906, are applicable to the Administrative Office of the United 
States Courts and that envelopes to be obtained by that Office should be 
obtained in conformity with the requirements of the said act. It is 
suggested that relief from the difficulty of obtaining envelopes in quan- 
tities suitable to your needs might be obtained by referring your specific 
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problems or difficulties to the Postmaster General. See 14 Comp. Gen. 
854; 14 Comp. Dec. 325. 


(B-36519) 


CLASSIFICATION—INITIAL SALARY RATES UPON, CLASSIFICATION OF 
UNCLASSIFIED POSITION—EFFECT OF OVERTIME OR ADDITIONAL 
COMPENSATION 


In fixing under the Classification Act the initial salary rate of an employee 
occupying an unclassified position within the purview of the 40-hour 
week statute of March 28, 1934, which is to be classified for the first time, 
the rate may be that of such salary step in the classified grade to which 
the position is allocated as will cause no loss, or as little loss as possible, 
in total compensation ,when the gross compensation (inclusive of over- 
time compensation) authorized for the unclassified position is compared 
with the gross compensation (basic plus overtime or additional wartime 
compensation) authorized for the classified position for the same period 
of time. 19 Comp. Gen. 20, amplified. 


Comptroller General Warren to the Secretary of War, September 1, 1943: 
I have your undated letter, received here August 20, 1943, as 
follows: 


The Department employs a large number of janitors and other maintenance 
and custodial personnel who have, in the past, been paid on an hourly basis. 
Recent analysis of the work performed by this personnel, however, has indi- 
cated that a substantial number of the positions involved should be classified in 
the Crafts, Protective and Custodial service as defined by the Classification 
Act of 1923, as amended. Accordingly, action has been taken to allocate the 
positions and to pay the employees on a per annum basis. In the latter con- 
nection, however, the problem has been encountered as to the proper base 
salary to be set for the employees involved. In view of the fact that determi- 
nation in this matter will affect the validity of many payroll vouchers, the 
Department requests your decision on the questions herein presented. 

At the present time, janitor positions which formerly paid 65 cents per 
hour are being allocated at CPC-3, base salary $1320 per annum. The annual 
salary of these employees while paid at the hourly rate, computed in accord- 
ance with your decision in 21 Comp. Gen. 165, is as follows: 

65 X 8 x 261=$1357.20 
Your decision in 19 Comp. Gen. 20 and decisions cited therein indicate clearly 
that salaries for such employees may be fixed at any salary step of the grade 
to which allocated which is not in excess of the rate of compensation pre- 
viously received. In the instant case, therefore, your decision would require 
that the base rate of compensation be established at the minimum rate of the 
grade ($1320) since the next salary step ($1380) is in excess of the hourly 
wage rate converted to an annual basis ($1357.20). 

Your attention is invited, however, to the fact that the decisions cited above 
were rendered prior to passage of general overtime legislation for Federal 
employees and that they are not specifically in point with reference to the pres- 
ent problem. The hourly rate of compensation for the employees here involved 
was established through the wage board procedure and the act of March 28, 1934 
(48 Stat. 509; 5 U. S. C. 673c), was therefore applicable in computing overtime 
compensation. The Department’s regulations require that these employees work 
one overtime day each week, or a minimum total of forty-eight hours per week. 
The total annual overtime for the janitors here involved is as follows: 


65 X 8X 1% X 52=$405.60 
The gross annual compensation for such employees is: 


~ $1,357.20+4-$405.60=$1,757.80 
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If the Department is required to follow your earlier decisions (which were 
rendered in connection with classification of positions whose compensation was 
already fixed on a per annum basis) the gross salary will be as follows: 


$1320 (maximum allowable base rate) + $300 (minimum overtime 
compensation payable under War Overtime Pay Act of 1943) =$1620. 


Under this method of computation, the employees concerned would suffer a net 
loss of $137.80 per annum through the Department’s action in bringing their 
positions under the Classification Act of 1923, as amended. You will readily 
appreciate that such action will necessarily result in confusion, loss of per- 
sonnel and general disruption of necessary services at installations actively 
engaged in essential war activity. The Department wishes to avoid this situa- 
tion if at all possible. 

In the light of the above situation, information is desired as to whether base 
per annum salaries for positions brought under the Classification Act may be 
set at a rate which will permit the gross compensation after conversion to the 
per annum rate to approximate (but not exceed) the gross compensation received 
prior to conversion. In the instant case, establishment of base salary at the 
third step of the CPC-3 grade, $1440 per annum would result in payment of 
gross compensation of $1740 per annum, or $17.80 less than that paid prior to 
allocation in the graded service. This solution appears to be consistent with 
the apparent intent of your decision in 19 Comp. Gen. 20; that is, that employees 
whose positions are classified for the first time should not be required to accept 
reduction in salary to the minimum rate of the grade if such reduction would 
exceed one salary step. The Department requests that this principle be applied 
in the present situation in order that the “take home” pay of the employees 
involved may be retained at substantially the same level. 

Your early consideration and decision on the question herein presented will 
be appreciated in order that personnel and certifying officers may be properly 
advised. 


In the decision of July 7, 1939, 19 Comp. Gen. 20, to which you 


refer, the following rules were stated at page 23: 


Accordingly, in the light of the foregoing decisions, the rules for fixing the 
initial salary rates under the Classification Act, as amended, of employees 
already occupying unclassified positions brought within the scope of the Classi- 
fication Act for the first time, may be restated as follows: 

(a) Where the salary rate of the unclassified position is within the range 
of the salaries prescribed by the Classification Act for that grade but does not 
fall within one of the statutory rates thereof, there is no authority to increase 
the rate paid in the unclassified position but the initial rate may be the next 
lower Classification Act salary rate in the grade. 

(b) Where the salary rate received in the unclassified position is more than 
the maximum rate of the grade in which the position has been allocated, the 
initial salary rate may be the maximum salary rate of the grade in which the 
position has been allocated. 

(c) Where the salary rate received in the unclassified. position is less than 
the minimum salary rate of the grade in which the position has been allocated, 
the initial salary rate under the Classification Act must be the minimum salary 
rate of the grade in which the position is allocated. 


While it was not so stated in said decision, the comparison of salary 
rates of employees occupying the positions prior to the time they were 
classified and the salary of the employees fixed in accordance with the 
Classification Act was intended to be made between basic salary rates 
primarily because employees subject to the Classification Act were 
not, at that time, entitled to overtime compensation. However, the 
primary purpose and intent of the rule was to authorize adjustments 
in salary rates upon the classification of positions already occupied 
by employees with no loss of salary or as little loss of salary as possi- 
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ble to fix the salary at one of the rates prescribed by the Classification 
Act schedule but which would not grant an ‘nerease in compensation, 

In order to carry out the purpose and intent of the rules in the light 
of existing legislation which authorizes payment to employees subject 
to the Classification Act of wartime additional compensation on an 
overtime or percentage increase basis, it is reasonable, and proper to 
make the comparison in salary rates before and after classification of 
the positions between the gross amount authorized to be paid, including 
both basic and overtime or additional wartime compensation, for the 
same period of time—in the instant case 48 hours per week. 

Accordingly, the procedure suggested in your letter is approved and 
the initial salary rate of the employee whose case has been presented 
may be fixed under the Classification Act at $1,440 per annum in grade 
CPC-3. 


(B-36539) 


SUBSISTENCE—PER DIEMS—DESIGNATION OF HEADQUARTERS FOR 
ITINERANT EMPLOYEES 


The per diem in lieu of subsistence allowable under the Subsistence Expense 
Act of 1926, as amended, and the regulations issued pursuant thereto, is pay- 
able only for periods during which an employee is on official business “away 
from his designated post of duty,” and, therefore, in order for an “itinerant” 
employee to be entitled to per diem in lieu of subsistence, it is necessary that 
some place be designated as his headquarters or official station. 22 Comp. 
Gen. 231, distinguished. 


Comptroller General Warren to the National Housing Administrator, Septem- 
ber 3, 1943: 


I have your letter of August 20, 1943, as follows: 


The Federal Public Housing Authority, a constituent unit of the National Hous- 
ing Agency, has in its employment persons appointed to departmental and fleld 
positions whose duties are expected to require them to be in a continuous travel 
status and for whom, therefore, the designation of a “permanent” duty station 
would appear to be in derogation of the actual facts. 

For instance, the ten FPHA Regional Offices have employees who are expected to 
travel continuously within a region examining the books and records of the hous- 
ing projects located within the region, and who are expected to call at the Regional 
Office only oceasionally. The Central Office similarly has employees who are ex- 
pected to travel continuously (also with only irregular, brief calls at the Central 
Office) to examine the books and records of the ten FPHA Regional Offices. 

Obviously, such employees do not have duty stations which could accurately be 
designated or determined in advance as their “permanent” headquarters without 
disregarding the actual facts. From your unpublished decision B-28501, dated 
September 5, 1942, and the related decision contained in 22 Comp. Gen. 342 (1942), 
it would appear that such employees are entitled to per diem in lieu of subsistence 
under the Subsistence Expense Act wherever they render duties since they really 
have no “permanent headquarters.” It would not appear material that they may 
occasionally return, while in travel status, to the Regional Offices or Washington, 
D. ©., which may have been, for record purposes and pursuant to existing practice, 
designated as official headquarters due only to the lack of any other station that 
could be so designated. 

If the foregoing conclusion is correct, it would appear that appointment and 
transfer papers, travel orders, and travel and subsistence vouchers would be er- 
roneous (as you have ruled in connection with the employment of consultants, 22 
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Comp. Gen. 231 (1942), see also unpublished decision A-47819, dated April 6, 
1933) if they indicate any particular place as headquarters for such itinerant 
employees, and that such papers, orders, and vouchers should recognize their ac- 
tual status as itinerant employees by expressly designating them as such. 

I should appreciate it, therefore, if you would advise whether it is necessary 
to indicate, in connection with such documents hereafter submitted to you, 
any headquarters for such itinerant field and departmental employees who 
would appear to be entitled to per diem wherever they are on duty, and whose 
headquarters hitherto have been arbitrarily designated because of an adminis- 
trative inability to fix any true permanent duty station. 


Section 3 of the Subsistence Expense Act of 1926, 44 Stat. 689, as 
amended by the act of June 30, 1932, 47 Stat. 405, and the act of 
January 30, 1942, 56 Stat. 39, provides: 

Civilian officers and employees of the departments and establishments, 
while traveling on official business and away from their designated posts of 
duty, shall be allowed, in lieu of their actual expenses for subsistence and all 
fees or tips to porters and stewards, a per diem allowance to be prescribed by 
the heads of the departments and establishments concerned at a rate not to 
exceed $6 within the limits of the continental United States, and not to exceed 
an average of $7 beyond the limits of the continental United States. [Italics 
supplied. ] 

See, also, the mileage law of February 14, 1931, 46 Stat. 1103, as 
amended by the act of March 3, 1933, 47 Stat. 1516, and the act of 
April 25, 1940, 54 Stat. 167, which authorizes payment of a com- 
muted allowance on a mileage basis for use of a privately-owned 
automobile to “a civilian officer or employee engaged in necessary 


travel on official business away from his designated post of duty.” 
(Italics supplied.) 

Paragraph 3 of the Standardized Government Travel Regulations 
provides: 


3. Official station—post of duty.—Designated post of duty and official station 
mean one and the same, the limits of which will be the corporate limits of the 
city or town in which the officer or employee is stationed, but if not stationed in 
an incorporated city or town, the officia] station is the reservation, station, or 
established area, or, in the case of large reservations, the established subdivision 
thereof having definite boundaries within which the designated post of duty is 
located, but in no case shall a place within 2 miles of a traveler’s office or living 
quarters be considered as away from his post of duty. 

See, also, paragraph 46 of same regulations providing that “Under 
no circumstances will per diem in lieu of subsistence be allowed an 
employee at his official station.” 

The referred-to laws and regulations contemplate that all civilian 
officers and employees to whom a per diem in lieu of subsistence or 
mileage allowance is proposed to be paid while they are in a travel 
status shall have “designated” an official station or headquarters— 
referred to in your letter as “permanent duty station.” I am not 
unmindful of the actual conditions stated in your letter showing that 
as a matter of fact many employees of the Government are almost 
constantly in a travel status and for whom no permanent duty sta- 
tion properly may be designated. Nevertheless, I find no provision 
of law or regulation authorizing payment of per diem in liew of 
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subsistence to “itinerant” employees while they are in a travel status 
on any basis other than as has been provided by law and regulation 
for other classes of employees for whom an official station properly 
may be designated. However, I believe it properly may be said that 
“itinerant” employees usually do work out of some central place from 
which their orders emanate and to which their reports go for con- 
sideration and on the basis of which administrative action is taken. 
See the decision of July 29, 1925, 5 Comp. Gen. 76, wherein it was 
held (quoting from the syllabus) : 

The official post of duty or headquarters of a field employee of the Indian 
Service, for whom no headquarters have been officially designated or otherwise 
fixed by law or regulation, is Washington, D. C., and when such field employee 
is on duty in Washington, D. C., he may not be paid a per diem allowance in 


lieu of subsistence under the provisions of section 13 of the act of August 1, 
1914, 38 Stat. 680. 


Also, see 15 Comp. Gen. 624. 

The Subsistence Expense Act does not contemplate the payment of a 
subsistence allowance for all employees at all times, the payment 
of which would augment their salaries in contravention of sections 
1764 and 1765, Revised Statutes. Cf. 4 Comp. Gen. 320; 12 id. 634; 21 
id. 330. None of the recent decisions cited in your letter states a rule 
which obviates the necessity of designating some place as the official 
station of itinerant employees. The decision of September 16, 1942, 
22 Comp. Gen. 231, recognized that when a consultant is authorized 
to be paid traveling expenses while away from his home it may not 
be necessary to designate an official station for him in advance, but 
that is not the situation here. 

Accordingly, in view of the plain provisions of existing statutes 
and regulations pursuant to which a per diem in lieu of subsistence 
may be paid to an officer or employee of the Government while in 
a travel status, I am unable to conclude as suggested in your letter 
that it is unnecessary to designate some place as the headquarters or 
official station of itinerant employees. 


(B-33903) 


PAY—SERVICE CREDITS—TEMPORARY MEMBERS OF COAST GUARD 
RESERVE—INCLUSION OF PERIODS WHEN NO DUTY IS PER- 
FORMED 


Enlisted temporary members of the Coast Guard Reserve who are enrolled for 
part time or intermittent duty pursuant to section 207 of the Coast Guard 
Auxiliary and Reserve Act of 1941, as amended, are not entitled to count 


for purposes of longevity pay under section 9 of the Pay Readjustment Act of 
1942, periods when no duty was assigned or performed. 


ee: Comptroller General Yates to the Secretary of the Navy, September 
There has been conSidered your letter of April 15, 1943, file JAG: 
K: WG: gb Li6é-4(14)/MM, requesting decision on the following 
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questions presented by the Commandant, U. S. Coast Guard, in his 
letter of April 1, 1943: 


It is therefore requested that a decision be obtained from the Comptroller 
General as to the service for longevity purposes which may be counted by 
temporary members of the Coast Guard Reserve under the following conditions: 

(a) An enlisted temporary member of the Reserve enrolled for three months’ 
part time duty without pay, who performed two days’ active duty each week. 
Is such temporary member entitled to count inactive service during the entire 
enrollment period? 

(b) If the answer to question (a) is in the affirmative, is a person entitled 
to count all service who was enrolled for three months’ intermittent duty with- 
out pay and performed two hours’ duty or less each day? 

(c) If the answer to question (b) is in the affirmative, is a person entitled to 
count all service who was enrolled for three months’ intermittent duty without 
pay and subject to call to duty only in case needed? 


The last paragraph of section 9 of the Pay Readjustment Act of 
1942, 56 Stat. 363, provides: 

Every enlisted man paid under the provisions of this section shall receive 
an increase of 5 per centum of the base pay of his grade for each three years 
of service up to thirty years. Such service shall be active Federal service in any 
of the services mentioned in the title of this Act or Reserve components thereof ; 
service in- the active National Guard of the several States, Territories, and 
the District of Columbia ; and service in the enlisted Reserve Corps of the Army, 
the Naval Reserve, the Marine Corps Reserve, and the Coast Guard Reserve. 

In decision of October 29, 1942, 22 Comp. Gen. 411, 419, answer 
to question g, it was held that under the said provision both active 
and inactive service in the enlisted Reserve Corps of the Army could 
be counted by enlisted men for longevity pay purposes and while the 
basis for that conclusion appears equally applicable to service in the 
regular Coast Guard Reserve, it does not necessarily follow that it 
applies to periods when temporary members of such Coast Guard 
Reserve are not serving on any assigned Coast Guard duties for 
which temporarily enrolled. 

The Coast Guard Reserve, as now constituted, was established by 
the Coast Guard Auxiliary and Reserve Act of 1941, 55 Stat. 9, as 
amended by the acts of July 11, 1941, 55 Stat. 584; June 6, 1942, 56 
Stat. 329; and November 23, 1942, 56 Stat. 1020. The enrollment of 
temporary members in such Reserve is authorized by section 207 of 
the said Coast Guard Auxiliary and Reserve Act of 1941, which, as 
amended by the act of June 6, 1942, swpra, reads as follows: 

The Commandant, with the approval of the Secretary of the Treasury or of 
the Secretary of the Navy, while the Coast Guard is operating as a part of the 
Navy, is hereby authorized to enroll as temporary members of the Reserve, for 
duty under such conditions as he may prescribe, including but not limited to 
part-time and intermittent active duty with or without pay, and without regard 
to age, members of the Auxiliary, such officers and members of the crew of any 
motorboat or yacht placed at the disposal of the Coast Guard, and such men who 
by reason of their special training and experience are deemed by the Commandant 
to be qualified for such duty, as are citizens of the United States or of its Terri- 
tories or possessions, except the Philippine Islands, to define their powers and 
duties, and to confer upon them, appropriate to their qualifications and experi- 


ence, the same ranks, grades, and ratings as are provided for the personnel of 
the regular Coast Guard Reserve. When performing active duty with pay, as 
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herein authorized, temporary members of the Reserve shall be entitled to receive 
the pay and allowances of their respective ranks, grades, or ratings, as may be 
authorized for members of the regular Coast Guard Reserve. (Italics supplied.) 


As originally enacted, said section 207, 55 Stat. 12, authorized the 
enrollment of temporary members of the Reserve for active duty only, 
thus necessitating separate enrollments each time their services were 
required and disenrollments each time their services could be dispensed 
with; and it was this inconvenience, among other things, that was 
sought to be overcome in the amended provision. In his letter of 
April 25, 1942, to the Speaker of the House of Representatives, as 
quoted in the report of the House Committee on the Merchant Marine 
and Fisheries on the proposed amendatory legislation (H. R. Report 
No. 2072, 77th Congress), the Secretary of the Navy, in recommending 
favorable action on the bill, stated : 

The proposed amendment to section 207 is for the purpose of permitting the 
Coast Guard to utilize the services of temporary members of the Reserve on a 
part-time basis, with or without compensation, free from the present necessity 
of continuous enrollment and discharge coincident with each use of the tempo- 
rary reservist’s vessel. * * * 

See, also, the report of the Senate Committee on Naval Affairs (Senate 
Report No. 1317, 77th Congress) in this connection. 

Thus it will be seen that the object in removing the restriction 
against enrolling temporary members for any but active duty was to 
obviate the necessity for repeated enrollments and disenrollments 
covering periods of actual service. It did not materially change the 
status of such temporary reservists or their conditions of service but, 
for all practical purposes, especially insofar as pay is concerned, left 
them in the same position as before. Moreover, their general status 
and conditions ef service are essentially different from those of mem- 
bers of the regular Coast Guard Reserve. Under the express provi- 
sions of the said Coast Guard Auxiliary and Reserve Act of 1941 (see 
sections 208, 211, and 212), they are subject to the provisions of the 
Selective Training and Service Act of 1940, 54 Stat. 885; they may be 
members of other military or naval organizations concyrrently with 
their temporary membership in the Coast Guard Reserve, express 
provision being made for their release if called to active duty with an- 
other organization, and they are not entitled to the benefits, except 
hospitalization, granted members of the regular Reserve in the event 
they suffer sickness, disease, disability, or death in line of duty but for 
physical injury in line of duty or death as a result of such injury 
they and their beneficiaries are granted the benefits prescribed by 
law for civil employees of the United States with jurisdiction placed 
in the United States Employees’ Compensation Commission, which 
“shall perform the same duties with reference thereto as in the case 
of civil employees of the United States.” 
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Under such circumstances—and particularly in view of the fact 
that the authority in said section 207 is for the commandant to enroll 
such temporary members “for duty” under such conditions as he may 
prescribe—this office would not be justified in concluding that it was 
legislatively intended that credit for service should be given for periods 
when no duty was assigned and no service performed. That is, the 
non-duty status of such temporary members is not the equivalent of 
the inactive service status of regular Coast Guard reservists. Accord- 
ingly, in reply to your question (a), you are advised that an enlisted 
temporary member of the Coast Guard Reserve enrolled for three 
months’ part time duty who performed but two days’ duty each week 
would not be entitled to count for longevity pay purposes the other 
five days a week when no duty was assigned or performed. The answer 
to question (a) being in the negative, no answer is required to ques- 
tions (b) and (c). 


(B-36537) 


STATES—SERVICES RENDERED FEDERAL GOVERNMENT ON REIM- 
BURSABLE BASIS—REIMBURSEMENT FOR CONTRIBUTIONS TO 
STATE EMPLOYEES’ RETIREMENT FUND 


Under a contract for the furnishing of aircraft warning service to the United 
States by the Division of Forestry, State of California, providing that the 
State shall be reimbursed “for authorized expenses incurred for hire and 
pay” of aircraft observers and other facilitating personnel, the State may 
be reimbursed for contributions to the retirement fund required to be made by 
it under the State Employees’ Retirement Act of California on behalf of State 
employees engaged in the performance of the contract work. 12 Comp. Gen. 
513, distinguished. 

Comptroller General Warren to Bruce Strickler, Department of Agriculture, 
September 4, 1943: 


I have your letter of August 14, 1943, as follows: 


A voucher has been submitted to me as an Authorized Certifying Officer in favor 
of the State of California, Department of Natural Resources—Division of Forestry 
in the amount of $246.20, for reimbursement of expenses incurred for furnishing 
Aircraft Warning Service under Contract No. A5fs-6849. This contract and re- 
newal has been filed with your office. The voucher and a certified copy of the 
contract are attached for your review. 

When the war began December 7, 1941, the War Department through the Fourth 
Interceptor Command requested the Division of Forestry, Department of Natural 
Resources, State of California, to operate aircraft warning observation posts on 
a reimbursable basis for expenses incurred, including salaries of observers. The 
Division of Forestry had observation posts advantageously located for the pro- 
tection of California forests from fire which were also vantage points for detec- 
tion of aircraft, especially in inaccessible areas. Subsequently, the War Depart- 
ment requested the Department of Agriculture to administer this activity for 
them in California and provided a working fund currently designated Appropria- 
tion “122/35911.001 Working Fund, Agriculture, Forest Service, 1942-1948. Ad- 
vance from ‘212/30605 Signal Service of the Army, 1942-1943’ to cover expenses in 
connection with winterizing and operating observation stations essential to the 
Aircraft Warning Service of the War Department.” As soon as possible after this 
occurred, the contract mentioned above was drawn up and executed. Under its 
terms, the State of California through its Division of Forestry contributes the 
services of its fire detection personnel for the normal period of their employment 
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for that purpose. Hiring of additional personnel to maintain twenty-four hour 
service during fire season and extension of the period of employment of their fire 
observers beyond the needs of the Division of Forestry for fire detection results 
in an extra cost to that agency. By the terms of the contract, the Division of 
Forestry is to be reimbursed for this additional cost from funds made available 
to the Department of Agriculture by the War Department. In addition it is neces- 
sary to alter and improve some of the observation posts which were designed only 
for summer occupancy to make them habitable during the winter. This involves 
the hiring of carpenters, purchase of construction materials, heating equipment 
and other expenses of similar nature. These costs are also to be reimbursed 
to the Division of Forestry under the terms of the contract. In addition to the 
services of the fire detection observers, the Division of Forestry contributes the 
services of its regular personnel who are hired on a yearlong basis and who super- 
vise the State share of this program. The Division of Forestry also contributes 
the use of its communications facilities connected with these observation posts. 
No reimbursement is made for these contributions. 

The State Employees’ Retirement Law requires that deductions be made from 
the salaries of all employees who come within the purview of the retirement act, 
and such amounts must be deposited in the State Retirement fund. It also re- 
quires that the State contribute to the retirement fund an additional 3.75% of 
the gross salaries of the employees. If an employee retires, he is given a pension, 
the cost of which is paid from this fund. If an employee does not retire, the 
amounts which have been deducted from his salary are refunded to him, but 
the amounts paid by the state are retained by the retirement fund. Copy of the 
Retirement Law is attached for your review. Section 109a of this law, added in 
1933, makes the contribution of 3.75% a state obligation. 

During the past year the Division of Forestry has submitted some vouchers 
claiming reimbursement for the state contribution to the retirement fund. These 
vouchers have been rejected by this office because the decision of the Comptroller 
General to the Chairman of the Federal Board for Vocational Education dated 
January 31, 1933, (12 C. G. 518) which appeared to be a parallel case. However, 
the Accounting Officer for the State of California, Department of Natural Re- 
sources, has just resubmitted a voucher claiming reimbursement for the gross 
salary, including employee's contribution to retirement fund and victory tax, 
and the State’s contribution to the retirement fund for James R. Corder, a car- 
penter employed by the Division of Forestry, who is within the purview of the 
State Employees’ Retirement Law and who worked on the alteration of an obser- 
vation post to make it suitable for Aircraft Warning Service use during the month 
of June, 1943. This voucher was previously rejected because it included an 
amount of $8.90, representing the State’s contribution to the retirement fund for 
the period of this man’s employment on reimbursable Aircraft Warning Service 
activities. When resubmitting this voucher the Accounting Officer for the De- 
partment of Natural Resources requested a review of the case on the basis of a 
precedent he says has been established whereby the Federal] Government reim- 
burses the State Department of Social Welfare and the State Department of 
Employment for the contributions the State is required to make to the retirement 
fund for employees in those departments. A review ef your published decisions 
does not indicate that the stand taken in 1933 in the decision mentioned above 
has been reversed and I do not have access to any transactions involving reim- 
bursement to the two State Departments mentioned. If it is possible to pay 
this claim, it is the desire of the administrative officers of this agency that re- 
imbursement be made since it apparently represents a charge against the funds 
of the Division of Forestry, for which it does not receive any additional 
appropriation. 

Would you please tell me whether I may certify this voucher including the 
item of $8.90 for the contribution to the State Retirement Fund for payment, 
assuming that the charge for the employee's services is properly reimbursable 
to the State under the contract mentioned? 


Because of its apparent relevancy to the present matter, it is deemed 
necessary to consider here the decision of January 31, 1933, 12 Comp. 
Gen. 513, cited in your submission, upon the authority of which you 
state prior claims for reimbursement for the State contribution to the 
State Employees’ Retirement Fund have been rejected by your office. 
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Under the statute there involved—the act of February 23, 1917, 39 
Stat. 931—Federal funds were made available for the payment of 
salaries to certain State employees in connection with their preparation 
and training as teachers, supervisors, and directors of agricultural 
subjects, and teachers of trade, industrial and home economics sub- 
jects. There, as here, besides the amount deducted from the employee’s 
salary as his contribution, the State was required to contribute an 
additional amount to the retirement fund. The question as to whether 
the Federal funds could be used to pay the State’s contribution to the 
retirement fund was answered in the negative, it being held, with 
respect thereto, that: 

* * * This additional amount does not constitute compensation of employees 
for services rendered, but is in the nature of a gratuity or pension, no benefit 
from which is to be received by the teacher unless and until retired. Section 9 
of the statute above quoted specifically provides that the Federal appropriation 
for salaries of teachers, etc., “shall be devoted exclusively to the payment of 
salaries.” * * * 

It is evident from the foregoing that the conclusion reached in said 
decision was compelled by the language of the appropriation act which 
placed a specific limitation upon the usage of the funds made available 
thereby. No such restriction, however, exists in the instant case; nor 
is there involved a Federal grant or allotment of funds to a State as 
in the decision of January 31, 1933. The source of the funds proposed 
to be expended here appears to be the Military Appropriation Act, 
1943, approved July 2, 1942, 56 Stat. 618, 619, wherein, under the ap- 
propriation item “Signal Service of the Army,” funds were made 
available “for all expenses incident to the preparation of plans, and” 
construction, purchase, installation, equipment, maintenance, repair, 
and operation of aircraft warning service systems, and their accessories, 
including purchase of lands and rights-of-way, acquisition of lease- 
holds and other interests therein, and temporary use thereof.” The 
making of the agreement by the Department of Agriculture, Forest 
Service, on behalf of the War Department, with the State of Cali- 
fornia, Department of Naturai Resources-Division of Forestry, for 
the furnishing of aircraft warning service by the latter would seem to 
be a proper exercise of the authority contained in the act of July 2, 
1942, supra. 

Having regard for the indicated factual disparity between the de- 
cision in 12 Comp. Gen. 513, and the instant case, the view appears 
justified that said decision is not controlling here, but that the deter- 
mination of the question presented must rest upon the terms of the 
agreement above referred to. 

The said contract (entitled “MEMORANDUM OF UNDER- 
STANDING”) dated April 21, 1942, and which has been extended 
to June 30, 1944, provides, in pertinent part, as follows: 
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WHERBAS, in furtherance of the War Department obligation to establish 
and maintain an effective aircraft warning service, a number of observation posts 
within the State of California owned and operated by the National Forest Service, 
the State of California, and various counties of the State have been selected by 
the Fourth Interceptor Command as observation posts; and 

WHERBAS, the Secretary of War has expressed in his letter of January 1, 
1942 to the Secretary of Agriculture, his desire that the United States Forest 
Service be made responsible for the efficient operation of all of these observation 
posts, in direct cooperation with the Interceptor Command; and 

WHERBAS, the parties hereto desire to cooperate with each other in carrying 
out said responsibility which has been delegated to and accepted by the Forest 
Service, and agree to undertake such cooperation upon the terms, provisions 
and conditions hereinafter provided; 

NOW, THEREFORE, THIS MEMORANDUM OF UNDERSTANDING 
WITNESSETH: 

FIRST, That the Forest Service shall: 

* 


a * . + * * 

8. Make Federal funds available as provided by the Interceptor Command of 
the War Department to defray the cost of this project subject to Federal fiscal 
control and other requirements governing the expenditure of these funds. 

4. Reimburse the State for authorized expenses incurred for hire and pay of 
aircraft observers, other facilitating personnel, and purchase of necessary sup- 
plies and equipment, upon presentation of vouchers on forms mutually agreed upon 
with the State. 

The foregoing provisions demonstrate that the contract basically 
contemplates that the actual cost of the project is to be assumed by the 
Government, and that the payments to be made thereunder are to 
represent reimbursement to the State of California—but without 
profit—of the costs incurred by it; that is to say, that the State is to 
be made whole. 

While, as stated in the decision of January 31, 1938, the amount of 
the contribution of the State to the retirement fund does not represent 

“compensation to the employee, yet, under the State Employees’ Retire- 
ment Act of California, the requirement that the State contribute 
such amount clearly is an integral part of its obligation to pay wages. 
The consideration for the State’s contribution would seem to be the 
benefit it receives from the performance of service by the employee. 
However, where, as here, the employee performs work incident to 
carrying out an activity of the Federal Government under the contract 
involved, the benefit deriving therefrom to the State is only incidental; 
but, since the individual has not been divested of his status as an em- 
ployee of the State of California while performing that service, the 
legal obligation of the latter to make the contribution to the retire- 
ment fund remains. Hence, should the State not be reimbursed the 
amount of said contribution it is not made whole as contemplated by 
the contract. 

Under such circumstances, it may be held that pursuant to the 
agreement to reimburse the State “for authorized expenses incurred 
for hire and pay” of its personnel, contained in paragraph 4 of the 
contract above quoted, the Government is obligated to reimburse the 
State of California for the expense incurred in making its contribution 
to the State Employees’ Retirement Fund. 
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Accordingly, the voucher transmitted with your letter may be certi- 
fied for payment, if correct in other respects. The said voucher is 
returned herewith. 


(B-30791) 


CONTRACTS—COST-PLUS—EXPENSES INCIDENT TO MAINTAINING 
EMPLOYEES’ MORALE 


Even though in accord with a cost-plus-a-fixed-fee contractor’s employee relations 
plan, the expenses incurred in giving a barbecue to increase the morale of its 
employees may not be regarded as a reimbursable item of cost under a con- 
tract providing for reimbursement of actual expenditures incurred in per- 
formance of the contract work, including expenditures under the contractor’s 
employee relations plan, but, rather, such expenses must be regarded as per- 
taining to a responsibility of the contractor in maintaining proper morale 
and spirit within its organization, for which compensation is included in 
the fixed fee. 


Comptroller General Warren to the Secretary of War, September 6, 1943: 

Reference is made to your letter of May 19, 1943, with enclosures, 
requesting reconsideration of the decision of January 6, 1943, rendered 
at the request of Colonel F. Richards, Finance Division, United States 
Army, relative to the propriety of payment on Bureau Voucher No. 
645, in favor of The Brecon Loading Company, Talladega, Alabama, 
of the amount of $391.86, representing the expenses incurred incident 
to a barbecue given by the company for its employees, reimbursement 
for which was claimed under cost-plus-a-fixed-fee contract No. W- 
ORD-501, dated February 10, 1941. 

The contract involved provides, generally, for management ser- 
vices in connection with the design and construction of an ordnance 
manufacturing plant and for the equipping and subsequent operation 
thereof upon its completion, in consideration of the reimbursement by 
the Government of the contractor’s costs as defined in the contract, 
plus stipulated fixed fees. Relative to reimbursement for expendi- 
tures under the said contract, Title V, Article V—A, provides, in 
pertinent part, as follows: 

REIMBURSEMENT FOR CONTRAOTOR’S EXPENDITURES 

1. The Contractor shall be reimbursed in the manner hereinafter described 
for such of its actual expenditures in the performance of the work under this 
contract as may be approved or ratified by the Contracting Officer and which 


cost and expenses shall include but shall not be limited to the following items: 
eo * * ” e * * 

p. Extra compensation to employees, any discontinuance wages, charges under 
all welfare and other employee relations plans maintained by the Contractor. 
In the payment of extra compensation, discontinuance wages and in the making 
of expenditures pursuant to or in the maintenance of welfare or other plans for 
the benefit of employees, the Government shall be chargeable therefor insofar 
as the same are consistent with the general employee relations policies existing 
throughout the affiliated group of corporations of which the Contractor is a 
member, or are incurred pursuant to agreement made as a result of collective 
bargaining with the representatives of employees, or are expressly authorized 
in writing by the representatives of the Contracting Officer. It is recognized 
that the cost of providing for such benefits and services rendered to direct em- 
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ployees of the Contractor in connection with this contract shall be treated as 
part of the cost of work done hereunder. 

It appears to be conceded that the propriety of reimbursing the 
expenditure here involved is-dependent upon it being authorized 
under the contract provision quoted above. 

Your letter of May 19, 1943, summarizes the action taken by this 
office in the previous consideration of this matter, as follows: 

Decision B-30791 rendered by your office on January 6, 1943, held that the 
evidence of record, as presented, failed to establish, with any degree of con- 
clusiveness, that the contractor has made or will make any actual expenditures 
to cover the cost of the barbecue or that said costs represent charges under a 
welfare plan maintained by the contractor for the benefit of the employees, 
conditions precedent under the terms of the contract, to reimbursement to the 
contractor for expenses incident to the barbecue. The voucher was returned to 
the Finance Officer advising that, on the present record, payment of the voucher 
was not authorized. 

It is to be observed that the said decision was confined to a considera- 
tion of whether there was compliance with the evidential requirements 
prescribed by the contract as a prerequisite to the reimbursement of 
expenditures of the nature here involved and since, for the reasons 
therein stated, there was a failure in that respect, it was unnecessary, 
at that time, to determine whether the expenditure otherwise consti- 
tuted a proper charge to the Government. Accordingly, while, on the 
basis of your letter and accompanying papers, it now appears that the 
expense incident to the barbecue was borne exclusively by the con- 
tractor and it is stated that the incurrence of this type of expenditure 
is in accord with the employee relations plan of the contractor’s 
parent company, The Coca-Cola Company, there remains for con- 
sideration the determination of whether, under the terms of the 
contract, this expenditure is reimbursable to the contractor or whether 
compensation therefor is required to be regarded as included in the 
contractor’s fixed fees. 

It is stated in the contractor’s letter of February 25, 1948, to the 
Commanding Officer, that the purpose of the barbecue was to increase 
the morale of the employees. A further explanation of the motive 
for the expenditure is contained in the contractor’s Employees’ Rela- 
tions Plan of April 19, 1943, in pertinent part, as follows: 


ATHLETICS, PICNICS, PARTIES, ETO. 

As an award to our employees for past accomplishments, for loyalty, for 
interest in the promotion of continued good will, as well as an aid to increase 
production for the War Effort, athletics, picnics, parties, etc., may be arranged 
and paid for by The Brecon Loading Company. 

This office is not unmindful of the necessity for the existence of 
harmonious relations between the contractor and its employees and 
of the connection between the morale of the employees and the effi- 
cient prosecution of the contract work. However, while it may be 
conceded that the fostering of congenial relations with its employees 
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constitutes a reasonable and ordinary business expense of the con- 
tractor and of private firms in general who, by the good will thus 
engendered, directly promote their own interests, the benefits, if any, 
derived thereform by the Government are purely incidental and, so 
far as the construction and operation of a plant on behalf of the 
Government is concerned, may not under any fair and reasonable 
construction of the contract terms be viewed as a cost or expense to 
be borne by the Government. See 21 Comp. Gen. 447. 

It seems only reasonable to assume that the fees paid to the con- 
tractor are for certain services on its part including, among others, 
as expressly set forth in Article VI-R of the contract, the obliga- 
tion to perform the work “in the best and most workmanlike manner 
by qualified, careful, and efficient workers.” Also, separate and 
apart from any specific provision to that effect, it would appear 
that the maintenance of proper morale and spirit within its organ- 
ization is the responsibility and duty of the contractor—not of the 
Government. It necessarily follows that, the contracting officer’s 
approval of the reimbursement thereof, with a view to shifting this 
item of expense from the contractor to the Government, must be 
viewed as being beyond the scope of his authority. 

Accordingly, I have to advise that reimbursement of the expense 
incurred incident to the barbecue is not authorized. 


The papers are returned herewith. 


(B-33427) 


PAY—SERVICE CREDITS—NAVAL RESERVISTS—PROHIBITION AGAINST 
CONCURRENT MEMBERSHIP IN MILITARY ORGANIZATIONS AS 
AFFECTING COUNTING OF NATIONAL GUARD SERVICE 


Where the holding of two public offices is forbidden by a constitutional or 
statutory provision, the acceptance of a second office is regarded as a 
resignation or relinquishment of the first office; but where there is an 
express statutory provision prohibiting the incumbent of one office from 
accepting appointment to another, the incumbent, in the absence of some 
affirmative action effectively and legally terminating the first office, may 
not legally be appointed to another office, and any such attempted appoint- 
ment or acceptance thereof is without legal effect. 

The prohibition in the several Naval Reserve acts against Naval Reservists 
becoming members of other military or naval organizations disqualifies 
a Naval Reserve officer for enlistment in the National Guard, so that the 
enlistment of such an officer in the National Guard does not operate to 
constitute the officer a de jure member of that organization divesting him 
of his status as a Naval Reserve officer, and, therefore, he is entitled to 
count for purposes of pay under section 3 of the Pay Readjustment Act 
of 1942, as amended, his commissioned service in the Naval Reserve after 
the date of his National Guard enlistment. 


A Naval Reserve officer who enlisted in the National Guard in violation of 
the prohibition in the Naval Reserve Act of 1925, against members of the 
Naval Reserve becoming members of other military organizations, does not 
become thereby a de jure member of the National Guard, and, therefore, 
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the subsequent termination of his Naval Reserve service does not operate 
to entitle him to count for pay purposes under section 8 of the Pay Re- 
adjustment Act of 1942, as amended, service in the National Guard after 
the date of termination of his Naval Reserve service unless he thereafter 
ratifies or affirms his enlistment in the National Guard. 


Where, although disqualified under the provisions of the Naval Reserve Act 
of 1925 from accepting membership in the Naval Reserve while a member 
of a military organization, an officer of the National Guard Reserve “ac- 
cepted” a commission in the Naval Reserve, the attempted acceptance of 
such commission did not affect his status in the National Guard Reserve, 
and, therefore, he is entitled to count for purposes of pay, as a Naval 
Reserve officer now on active duty, service in the National Guard Reserve 
to the extent authorized under section 3 of the Pay Readjustment Act 
of 1942, as amended. 


Where an officer of the National Guard Reserve was discharged therefrom 
subsequent to June 15, 1983—date of the act discontinuing the National 
Guard Reserve—his service in the National Guard Reserve is to be re- 
garded, in computing his active duty pay under section 3 of the Pay Re- 
adjustment Act of 1942, as amended, as having terminated by law on 
June 15, 1983. 

The fact that a person while serving as a member of the inactive National 
Guard is disqualified by the provision in the Naval Reserve Act of 1988 

m accepting a commission in the Naval Reserve while a member of a 
faatary organization does not operate to invalidate the commission in the 
aval Reserve nor prevent a valid acceptance thereof upon removal of 
thie disqualification by discharge from the inactive National Guard, but, 
in order for the commission to become vested in such a person, there is 
Yequired some affirmative act subsequent to removal of the disqualification— 
such as reporting for active duty—indicating his intention to accept the 
commission. 


as Comptroller General Yates to the Secretary of the Navy, abil 


There has been considered your letter of March 24, 1943, file JAG: 
K: WJG: gb SO 8 22 24, requesting decision on certain questions pre- 
sented by the Chief of the Bureau of Supplies and Accounts. 

The first question presented is as follows: 


An officer now serving in the rank of lieutenant in the Naval Reserve held 
commission in the Naval Reserve Force and Naval Reserve from August 25, 1922, 
to August 24, 1926. He enlisted in the Texas National Guard on April 6, 1923, 
while holding commission in the Naval Reserve, and was discharged April 5, 
1926; reenlisted in the Texas National Guard, April 16, 1926, and was dis- 
charged December 8, 1927. In view of the restrictions contained in the Naval 
Reserve law was the commission in the Naval Reserve voided by his enlistment in 
the Texas National Guard on April 6, 1923? 

It appears that in view of the provisions of reference (e) [Pay Readjustment 
Act of 1942, 56 Stat. 359, as amended by the act of December 2, 1942, 56 Stat. 
1037], this officer may count for pay purposes inactive commissioned service in 
the Naval Reserve Force and Naval Reserve from August 25, 1922, to April 5, 
1923, and enlisted service in the Texas National Guard from April 6, 1923 to 
April 5, 1926, and from April 16, 1926 to December 8, 1927. This would seem to 
be a proper basis for computation of service in case it is held that enlistment in 
the National Guard on April 6, 1923 automatically terminated his commission in 
the Naval Reserve Force. With respect to the National Guard there appears no 
legal bar to simultaneous service in the National Guard and other military or 
naval organizations. However, it might be held that this officer could also count 
service in the Naval Reserve from April 6, 1926, to April 15, 1926, subsequent to 
discharge and prior to reenlisting in the National Guard, or that he could count 
commissioned service in the Naval Reserve and Naval Reserve Force from 
August 25, 1922, to August 24, 1926, and enlisted service in the National Guard 
from August 25, 1926, to December 8, 1927. 
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The act of August 29, 1916, established, inter alia, the Naval Re- 
serve Force, and provided (39 Stat. 588) : 

No existing law shall be construed to prevent any member of the Naval Reserve 
Force from accepting employment in any branch of the public service, except 
as an officer or enlisted man in any branch of the military service of the United 
States or any State thereof, nor from receiving the pay and allowances incident 
to such employment in addition to his retainer pay. [Italics supplied.] 
Similar provision was made in section 4 of the Naval Reserve Act of 
1925, 43 Stat. 1081, and, also, in section 4 of the Naval Reserve Act of 
1938, 52 Stat. 1176, such later provision reading as follows: 

Provided further, That no officer or [enlisted] man of the Naval Reserve shall 
ag member of any other naval or military organization except the Naval Mili- 

The generally accepted rule of law is that where the holding of two 
public offices is forbidden by a constitutional or statutory provision 
the acceptance of a second office is regarded as a resignation or relin- 
quishment of the first office. However, the rule is otherwise where, as 
here, there is an express statutory provision prohibiting the incumbent 
of one office from accepting appointment to another. In such cases, the 
incumbent, in the absence of some affirmative action effectively and 
legally terminating the first office, may not legally be appointed to an- 
other office and any such attempted appointment or acceptance thereof 
is without legal effect. See 20 Comp. Gen. 288 and authorities cited 
therein. C@/. 21 Comp. Gen. 819. Accordingly, under the circum- 
stances stated in your question, supra, the officer legally could not have 
enlisted in the National Guard while serving as a naval reservist, and, 
therefore, he did not become thereby a de jure member of such organ- 
ization. However, as he continued in his status as an officer in the Na- 
val Reserve Force and Naval Reserve, he would be entitled under the 
provisions of section 3 of the Pay Readjustment Act of 1942, 56 Stat. 
360, as amended by the act of December 2, 1942, 56 Stat. 1037, to credit 
for pay purposes for the commissioned service in the said Naval Reserve 
Force and the Naval Reserve for the period August 25, 1922, to Aug- 
ust 24, 1926. Since he legally could not have enlisted in the National 
Guard on April 16, 1926, he would not be entitled to credit for pay pur- 
poses for any of his service under his attempted enlistment of that date, 
unless it be established that he ratified or affirmed such enlistment con- 
tract after removal of his disqualification by the termination of his 
Naval Reserve service on August 24, 1926. 

The second question is stated as follows: 

An officer now holding the rank of lieutenant commander in the Naval Reserve 
accepted eommission as second lieutenant in the Maryland National Guard on 
November 24, 1930, was transferred to the National Guard Reserve on May 1, 
1982, and honorably discharged therefrom on October 8, 1933; while holding 


a commission in the National Guard Reserve ‘he accepted commission as ensign 
in the Naval Reserve on May 10, 1932, which he resigned on April 15, 1985; and 
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he subsequently accepted a commission as lieutenant in the Naval Reserve on 
November 1, 1939. 


There appears to be no reason for questioning the right of this officer to count 
commissioned service in the National Guard or the National Guard Reserve 
from November 24, 1930, to October 3, 1933, but in view of the ruling in 21 Comp. 
Gen. 819 may this officer count commissioned service in the Naval Reserve from 
October 4, 1933, to April 15, 1985, all of which service was inactive? 


In the cited decision, 21 Comp. Gen. 819, it was held, quoting the 
syllabus: 


The provision in section 4 of the Naval Reserve Act of 19388, that no officer 
of the Naval Reserve shall be a member of any other naval or military organiza- 
tion except the Naval Militia, disqualifies an Army inductee from accepting a 
commission in the Naval Reserve, but the fact that an inductee cannot accept 
such a commission while still in the Army does not invalidate the commission so 


as to prevent a valid acceptance upon removal of the disqualification by discharge 
from the Army. 


The same rule would apply to members of the National Guard, that 
is to say, the officer could not legally have been commissioned in the 
Naval Reserve on May 10, 1932, since he was at that time holding a 
commission in the National Guard Reserve, and the attempt to so com- 
mission him did not affect his status in the National Guard. Accord- 
ingly, he may count for pay purposes his service in the National Guard 
and the National Guard Reserve to the extent that it is authorized to 
be counted by section 3 of Pay Readjustment Act of 1942, as amended, 
supra. In this connection, attention is invited to the fact that the 
National Guard Reserve was, in effect, discontinued on June 15, 1933, 
by section 15 of the act of June 15, 1933, 48 Stat. 159. See decision 
of March 17, 1943, 22 Comp. Gen. 907. Accordingly, the officer’s 
service in the National Guard Reserve, insofar as it may be counted 
for pay purposes, is to be regarded as having been terminated by law 
on June 15, 1933, rather than on October 3, 1933, the date on which, 
it is stated, he was discharged therefrom. 

With respect to the commission in the Naval Reserve which the 
officer is stated to have “accepted” on May 10, 1932, and “resigned” on 
April 15, 1935, you are advised that he may not be credited with any 
part of such time as for service under that commission, since he 
was disqualified from accepting such commission while he was a 
member of the National Guard or the National Guard Reserve and 
there appears to have been no valid acceptance of that commission 
subsequent to the termination of his service in the National Guard 
Reserve. Cf. answer to the third question, infra. 

The third question is stated as follows: 

An officer of the rank of lieutenant served as an enlisted man in the Cali- 
fornia National Guard from February 10, 1986, to February 9, 1989 (One year of 
this period was active National Guard service and the remaining two were in- 
active National Guard service) ; he accepted commission in the Naval Reserve as 


ensign on September 5, 1938, and entered on active duty on December 15, 1940, 
pursuant to orders of December 3, 1940. 

In view of the ruling in 21 Comp. Gen. 819, is this officer entitled to count: 

(1) enlisted service in the California National Guard from February 10, 1936 
to September 4, 1938, and commissioned service (inactive and active) in the Naval 
Reserve from September 5, 1938; or 





DECISIONS OF THE COMPTROLLER GENERAL 177 


(2) enlisted service in the California National Guard from February 10, 1936 
to February 9, 1989, and commissioned service (inactive and active) in the Naval 
Reserve from February 10, 1939; or 

(3) count enlisted service in the California National Guard from February 10, 
1936 to February 9, 1939, and active commissioned service in the Naval Reserve 
from December 15, 1940 on the premise that entering on active duty pursuant to 
orders of competent authority constituted acceptance by conduct of a commission, 
which he may have been legally disqualified from accepting on September 5, 1938 
and until February 10, 1939, date following discharge from the California Na- 
tional Guard? In this connection attention is invited to the fact that no action 
was taken by the appointing authority to revoke the commission after its ac- 
ceptance and the issuance of orders to active duty is prima facie evidence that he 


was still considered an officer of the Naval Reserve by the Bureau of Naval 


Personnel. a 


Since the officer was a member of the inactive National Guard when 
tendered a commission in the Naval Reserve on September 5, 1938, he 
could make no valid acceptance thereof. However, the fact that he 
could not accept the commission at that time did not operate to invali- 
date the commission nor to prevent his making a valid acceptance 
thereof upon removal of the disqualification by discharge from the 
inactive National Guard. 21 Comp. Gen. 819, supra. But he did not 
become automatically vested with such commission upon his discharge 
from the inactive National Guard, there being required, in the absence 
of a formal acceptance, some affirmative act by the appointee indi- 
cating his intention to accept such commission. The first such action 
by the officer here involved appears to have been his reporting for 
active duty on December 15, 1940. Accordingly, he may be credited 
with service in the Naval Reserve commencing on that date, in addi- 
tion to his prior National Guard service. 


(B-36256) 


UNIFORM ALLOWANCE—ENLISTED NAVAL PERSONNEL—ACCEPTANCE 
OF PERMANENT APPOINTMENT AS WARRANT OFFICER AFTER ISSU- 
ANCE BUT PRIOR TO RECEIPT OF NOTICE OF TEMPORARY COM- 
MISSION 


Where an enlisted man of the Navy accepted a permanent appointment as a 
warrant officer after issuance, but before receipt of notice, of his temporary 
appointinent as a commissioned officer, the temporary appointment may not 
be regarded as an initial appointment from an enlisted status within the 
meaning of section 7 (b) of the act of July 24, 1941, so as to entitle him to 
the uniform allowance authorized therein, by virtue of section 5 of the act 
of June 30, 1942, providing that temporary appointments under the 1941 
act shall be regarded as having been accepted on the date made. 

Assistant Comptroller General Yates to the Secretary of the Navy, September 


» 1943: 
Reference is made to your letter of August 9, 1948, with enclosures, 
in which you request decision as to whether Lieutenant (jg) Otto L. 
Honegger, United States Navy, is entitled to $250 as a uniform gra- 
tuity, incident to his temporary appointment as ensign under the act 
of July 24, 1941, 55 Stat. 603, 
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It appears that by Alnav 189, dated July 5, 1942, Lieutenant Honeg- 
ger, then signalman, first class, United States Navy, was given a per- 
manent appointment as boatswain (acting appointment), United States 
Navy, to rank from July 4, 1942, and that he formally accepted this 
appointment on July 28, 1942. It further appears that on July 23, 
1942, the President appointed Honegger a temporary ensign, to rank 
from June 15, 1942, under the act of July 24, 1941, supra, and that 
Honegger acknowledged this appointment on August 8, 1942. It is 
assumed that he received notice thereof on that date. 


The act of July 24, 1941, 55 Stat. 603, 604, prevides, in pertinent 
part: 


Sec. 2. (a) As used in this Act, the words “temporarily appointed” shall be 
interpreted to mean also “temporarily promoted” or “temporarily advanced in 
rank” as the case may be. 

(b) The following personnel may be temporarily appointed to ranks or grades 
in the Regular Navy or Marine Corps, not above lieutenant in the Navy and 
captain in the Marine Corps: 

(1) Commissioned warrant officers of the Regular Navy and Marine Corps. 

(2) Warrant officers of the Regular Navy and Marine Corps. 

(3) First-class petty officers and above in the Regular Navy and platoon or 
staff sergeants and above in the Regular Marine Corps, including enlisted men 
of those grades on the retired list on active duty. 

(4) Enlisted men of the Fleet Reserve and the Fleet Marine Corps Reserve 


on active duty in the grades herein specified for enlisted men of the Regular 
Navy or Marine Corps. 
* 


* 
me ae te 


(b) Enlisted men shall, upon being initially appointed as provided by section 
2 of this Act, be paid the sum of $250 as a uniform gratuity. 


Section 5 of the act of June 30, 1942, 56 Stat. 465, provides: 


Sec. 5. Personnel heretofore and hereafter temporarily appointed pursuant 
to and as defined in the Act of July 24, 1941 (Public Law 188, Seventy-seventh 
Congress), shall be entitled to the pay and allowances of the grade or rank to 
which so appointed from the dates on which such appointments are made by the 
President, and their appointments, unless expressly declined, shall be regarded 


for all purposes as having been accepted on the date made, without formal 
acceptance or oath of office. 


* » * e * 


The uniform allowance authorized under section 7 (b) of the act 
of July 24, 1941, supra, is payable to Lieutenant Honegger only in the 
event he was initially appointed, from an enlisted status, to the rank 
of ensign. His permanent appointment as a boatswain preceded 
his temporary appointment as an ensign but was not formally accepted 
until after his temporary appointment had been made, presumably 
without his knowledge. The question, then, is whether under the 
provisions of section 5 of the act of June 30, 1942, the temporary 
appointment as ensign is to be regarded as having preceded the per- 
manent appointment as boatswain so as to entitle Lieutenant Honeg- 
ger to the uniform allowance on the basis that his temporary appoint- 
ment as an ensign was his initial appointment from an enlisted 
status within the meaning of section 7 (b) of the act of July 24. 1941, 


supra. For reasons hereinafter stated it must be answered in the 
negative. 








on 
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While the provisions of section 5 of the act of June 30, 1942, ad- 
mittedly are very broad they are to be construed in the hght of other 
statutes in conjunction with which they are attempted to be applied. 
It has been held that an officer appointed to a higher rank under the 
act of July 24, 1941, and detached from his permanent station on or 
after the date of his appointment to such higher rank, was not entitled 
to transportation of the authorized weight allowance of household 
effects for an officer of the rank to which promoted when the shipment 
was made prior to receipt of notice of the promotion. B-34770, June 
15, 1943, 22 Comp. Gen. 1107. Also, it was held in decision of November 
4, 1942, 22 Comp, Gen. 435, that an enlisted man who travelled pur- 
suant to orders, during the intervening period between the date of 
his temporary appointment to the rank of pay clerk and the date of 
acceptance of such appointment, was not entitled to mileage for the 
travel performed. In that decision it was stated— 

The basis of this claim is that the claimant was an officer when this change 
of station was made. The facts are that he was actually serving as an enlisted 
man, that he was ordered to travel as an enlisted man, that he was actually 
furnished transportation in kind authorized for enlisted man directed to travel, 


and that the travel was accomplished in such status. Under these circumstances 
the statute does not authorize the payment of mileage to this officer. * * * 


The reasoning of those decisions is applicable here. Alnav 139, 
dated July 5, 1942, expressly stated that the persons covered thereby, 
including Lieutenant Honegger, were “HEREBY GIVEN ACTING 
APPOINTMENTS,” and if physically qualified, they were in effect 
instructed to proceed and report for duty as specified. That appoint- 
ment formally was accepted by Lieutenant Honegger on July 28, 1942, 
at which time, presumably, he purchased the necessary uniforms (for 
which no allowance would be authorized), reported for duty as a 
boatswain, and thereafter served in that capacity until he received 
notice of and accepted his temporary appointment as ensign on Au- 
gust 8, 1942. Having been required to purchase uniforms to serve in 
the capacity of boatswain it apparently was unnecessary for Lieuten- 
ant Honegger to purchase additional uniforms upon acceptance of the 
temporary appointment as ensign. Consequently, the primary basis 
for section 7 (b) of the act of July 24, 1941—alleviating the financial 
hardship resulting from the necessity for enlisted men to purchase 
uniforms when temporarily appointed as officers—is not present. In 
this connection, it is noted that Bureau of Naval Personnel Circular 
Letter No. 109-42, dated July 30, 1942, refers to Lieutenant Honegger 
as having been appointed to the temporary rank of ensign from the 
rank of boatswain. 

Under the circumstances the temporary appointment of Lieutenant 
Honegger to the rank of ensign may not be regarded as an initial 
appointment from an enlisted status, within the meaning of section 
7 (b) of the act of July 24, 1941, and he is not entitled to the uniform 
allowance provided in said act. 
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(B-86749) 


COMPENSATION—DOUBLE—STATUS OF PAYMENTS TO PERSONS UN- 
DERGOING TRAINING UNDER CIVIL AERONAUTICS ADMINISTRA- 
TION WAR TRAINING SERVICE 


The payment of $50 per month, which is authorized to be made under the act of 
May 7, 1943, te persons subject to service in the Army of the United States 
but not on active duty while undergoing training under supervision of the 
Civil Aeronautics Administration War Training Service and while awaiting 
assignment between courses, constitutes “salary” paid from “money ap- 
propriated,” within the meaning of the dual compensation statues of 1916, 
prohibiting, under certain conditions, the payment from appropriated funds 
of more than one salary to a person. 


Acting Comptroller General Yates to the Secretary of Agriculture, September 
9 


I have your letter of August 30, 1943, as follows: 


Reference is made to Public Law 50 approved May 7, 1943, which, under 
Department of Commerce, appropriates $3,500,000 for pay at a rate of $50 per 
month to persons subject to service in the Army of the United States but not 
on active duty therein while undergoing training under the supervision of 
the Civil Aeronautics Administration War Training Service and during one 
or more periods while awaiting assignment between courses (not exceeding 
two months between any two courses). In some instances employees of the 
Department subject to service in the Army but not on active duty therein have 
received training under the above-mentioned authorization and received the 
compensation authorized. While the Act was approved May 7, the pay at the 
rate of $50 per month is authorized from and after December 15, 1942. In one 
instance, a person in training as a pilot under the Civi) Aeronautics Administra- 
tion War Training Service was employed by the Forest Service from May 4 
to 8 at a rate of $150 per month during an “awaiting assignment” period. 
Question arises whether employment at this rate, or any rate which with the 
$50 compensation under the above-mentioned appropriation amounts to more 
than o .000 per annum, is prohibited by Act of May 10, 1916 (39 Stat. 582; 5 
U. 8. C. 58). 

If such employment is contrary to the dual compensation statute, it is assumed 
that repayment, if payment has been made, or nonpayment, would apply to the $50 
per month wage, that being the lesser rate. However, to avoid any misunder- 
standing as to the effect that employment in this Department may have upon the 
total ipcome of an employee who is receiving $50 a month under the above- 
mentioned appropriation I should appreciate your decision whether the $50 
payment is subject to the dual compensation act. 


The act of May 10, 1916, 39 Stat. 120, as amended by the act of August 
29, 1916, 39 Stat. 582, provides as follows: 

That unless otherwise specially authorized by law, no money appropriated 
by this or any other Act shall be available for payment to any person receiving 
more than one salary when the combined amount of said salaries exceeds the 
sum of $2,000 per annum * * *, 

The term “salary” has been defined as a “fixed annual or periodical 
payment for services, depending upon the time and not upon the 
amount of services rendered.” Benedict v. United States, 176 U.S. 357. 
That definition has been applied consistently in the decisions of the ac- 
counting officers of the Government. See 18 Comp. Gen. 768, and the 
decisions therein cited. 

The appropriation item in the act of May 7, 1943, Public Law 50, 
to which you refer, provides: 
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War Training Service: Pay at a rate of $50 per month from and after De- 
cember 15, 1942, to persons subject to service in the Army of the United States 
but not on active duty therein, while undergoing training under supervision 
of the Civil Aeronautics Administration War Training Service and during one or 
more periods while awaiting assignment between courses (not exceeding two 
months between any two courses), fiscal year 1943, $3,500,000. 

There is for noting that the appropriation item fixes pay on a 
monthly basis, that is, at the rate of $50 per month. Both train- 
ing and availability for training for which the $50 per month is 
paid properly are regarded as “service” within the meaning of the 
definition. In other words, the payment of $50 per month is not 
a pension or gratuity, but constitutes, rather, a remuneration in re- 
turn for spending the time in training or awaiting training, properly 
regarded as “service.” Accordingly, it is concluded that the payment 
of $50 per month authorized by the quoted appropriation item ap- 
pearing in the act of May 7, 1943, is “salary” paid from “money ap- 
propriated” within the meaning of the dual compensation act of 
1916, and is thus subject to the prohibition therein contained. Com- 
pare section 1 of the act of June 23, 1943, Public Law 87, 57 Stat. 162, 
relating to civilian employees of the Government entering the Mer- 
chant Marine for training or service. 


(B-35978) 


EXCHANGE—LOSSES—INCLUSION IN COMPUTATION OF DEDUCTIONS 
FOR WAR SAVINGS BONDS, ALLOTMENTS TO DEPENDENTS, ETC.; 
CERTIFYING OFFICERS’ LIABILITY ON ADJUSTMENT VOUCHERS 






It is the responsibility of a certifying officer under the act of December 29, 1941, 
to ensure that the facts stated or certified on a voucher are correct and that 
the proposed payment is lawful under the appropriation or fund involved; 
and, in the case of an adjustment voucher, it may be that the certifying officer 
will be justified in relying on the facts determined in the certification of the 
original puyment voucher, where the nature of the arrangements so requires, 
but the legality of the charge to the appropriation of his agency is for his 
determination, and, therefore, his certification should not be “a matter of 
form.” 

Where, in making disbursements in a foreign country on behalf of another Gov- 
ernment agency, a State Department disbursing officer certified and paid 
original vouchers which contained errors in computation of losses due to 
foreign currency appreciation, the overpayment is one of foreign service 
funds and the appropriation adjustment between the State Department and 
the agency concerned should not be made until the responsibility for the over- 
payment has been determined, but, if the agency concerned requested that the 
involved payments be made, it is incumbent upon that agency to assume the 
responsibility of collecting the overpayment in order that the State Depart- 
ment appropriation and the disbursing officer’s account be cleared promptly. 

In view of the provision in Executive Order No. 7972, as amended, issued pursuant 
to the exchange loss act of Murch 26, 1934, that losses due to foreign currency 
appreciation are payable on an employee’s net salary—base salary, less any 
deductions for contributions to the retirement or other fund or on account of 
percentage deductions in compensation or allotment of pay—the exch:nge 
loss is not payable on contributions to the Civil Service Retirement Fund, 
allotments for the purchase of war savings bonds, amounts deducted for 

victory tax or the withholding tax nor on salary deductions requested or per- 
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mitted by an employee as a measure of aid to him in facilitating the payment 
of his taxes. 

Where a Government employee serving in a foreign country requested that his 
salary checks be sent directly to his wife in this country who was authorized 
under a power of attorney to cash them—rather than deposit them to his 
credit for use abroad—any cash payments actually so made by the Treasury 
to the employee’s wife or on her order constitute an allotment, and, as such, 
may not be considered under the exchange loss act of March 26, 1934, and 
Executive Order No. 7972, as amended, issued pursuant thereto, in computing 
exchange losses on the employee's salary. 

In the computation of exchange loss under the act of March 26, 1934, and Execu- 
tive Order No. 7972, as amended, of a Government employee serving in a 
foreign country, if all or a definite part of the employee’s salary is regularly 
paid directly to his dependent in this country—regardless of whether the 
method used to accomplish such result is by direct payment to the dependent, 
assignment, or pursuant to the employee’s power of attorney—it must be 
regarded that such payments are to cover an allotment, and, as such, are 
excluded from the exchange loss computation by the said act and regulations. 


Acting Comptroller General Yates to T. J. Slowie, Federal Communications 
Commission, September 11, 1943: 

There has been considered your letter of July 27, 1943, forward- 
ing three uncompleted adjustment vouchers submitted by the State 
Department for reimbursement of certain payments made by Joseph 
Flack, foreign service officer, Caracas, Venezuela, on behalf of your 
Commission, to an employee in service there for losses due to appre- 
ciation of foreign currencies. Although not stated, it is assumed 
the several questions put in your letter are submitted by you in your 
capacity as authorized certifying officer for the Federal Communi- 
cations Commission. 

To each of the adjustment vouchers there is attached a memoran- 
dum copy of a voucher (Nos. 102, 123, and 136 in Mr. Flack’s official 
accounts) evidencing the payment of a total of $797.47 to Sydney 
Lines as “exchange relief” at the rate of $185.46 per month on his 
salary of $305.68 per month for the period January 13 to May 21, 
1943. Attached, also, is a copy of a telegram from the Secretary 
of State to the embassy at Caracas which, with respect to the salary 
loss, reads: 

Because of technicalities in phraseology of Lines’ power of attorney check for 
$190.10 could not be deposited in his bank in United States. It has been sent 
to him by air mail. 

You are authorized to pay Lines currency appreciation loss (computed on 
net salary and overtime aggregating $305.68 monthly, which has and will con- 
tinue to be paid by Federal Communications Commission) from date of de 
parture Miami through entire period he is on official duty in Venezuela. Salary 
accrued dates on 6th and 2ist of each month. Take up payments in regular 


accounts accordance section V-45 for reimbursement Federal Communications 
Commission. 


The arrangements under which the employee is serving are not 
stated, but there is on file here a travel order issued Mr. Lines by 
the Office of the Coordinator of Inter-American Affairs, authoriz- 
ing his travel from January 8 to about April 30, 1943, to Miami, 
Florida, Venezuela, the Guianas, Trinidad, and return to San Fran- 
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cisco, with the notation added that Mr. Lines was assigned by the 
Commission to the Coordinator to make survey. Per diem of $7 
while outside the United States is provided. You report that the 
employee’s gross monthly salary, including overtime, is $319.02, from 
which deductions totalling $55.74 are made for civil service retire- 
ment, victory tax and war savings bonds, and that the “balance of 
$263.28 is paid by checks drawn in favor of the employee but mailed 
to his wife who has been given power of attorney to cash such 
checks.” Your several questions, based on the foregoing facts, are 
quoted and answered as follows: 

1. Does a certifying officer of an agency which has been billed on an adjust- 
ment voucher have the right to make exceptions, suspensions or disallowances 
for expenditures made by the billing agency, when the arrangements for such 


expenditures generally were made at the request of the agency billed, as in the 
instant case? 


2. Should such vouchers be certified for payment as a matter of form, leaving 


to the audit of the original vouchers determination of the propriety of pay- 
ments made thereon? 


3. If your answer to question number two is in the affirmative, which certify- 
ing officer is responsible for any excess payments? 


Under the act of December 29, 1941, 55 Stat. 875, 31 U. S. C. 82c, it 
is the certifying officer’s responsibility to ensure that the facts stated 
or certified are correct and that the proposed payment is lawful under 
the appropriation or fund involved. In the case of an adjustment 
voucher, it may be that the certifying officer will be justified in relying 
on the facts determined in the certification of the original payment 
voucher, where the nature of the arrangements so requires, but the 
legality of the charge to the appropriation of his agency is for his 
determination, in the first instance, and, therefore, his certification 
should not be “a matter of form.” 

The answer to the first question may depend to a certain extent 
on the nature of the error which develops and how the original pay- 
ment was effected. In this case, original voucher No, 102 was both 
certified and paid by the foreign service officer. Presumably the 
two later vouchers, which have not yet been received here, also were 
so handled. If the error you note had occurred in a certification of 
the original voucher made by an authorized certifying officer of your 
Commission—which would seem to have been the preferable pro- 
cedure where the State Department was called upon merely to make 
certain disbursements, without control of or responsibility for the 
basic activity—the appropriation adjustment would be for carrying 
out, with the erroneous payment thereupon for collection from the 
employee overpaid or the certifying officer responsible. But since the 
three original vouchers appear to have been both certified and paid by 
the foreign service officer, the overpayment is one of foreign service 
funds and the adjustment should not be made until, at least, the 

598796—44—-vol. 23 14 
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responsibility has been determined. Of course, if such payments 
were made at the request of the Federal Communications Commission, 
it manifestly is incumbent upon that agency to assume the burden of 
collecting back any overpayment, it being essential, obviously, that 
the appropriation and disbursing accounts of the department which 
was asked to pay the bills be cleared promptly. 

4. If your answer to question number two is in the negative, should the 
attached vouchers be certified for amounts representing exchange loss on gross 
salary plus overtime less: 

(a) Contributions to Civil Service Retirement Fund, 

(b) Deductions for Victory or Withholding Tax, 

(c) Allotment of pay for the purchase of War Savings Bonds, 

(d) Net amount of check mailed to wife, or 

(e) Combinations of (a), (b), (c), and (d), above. 

5. Does a power of attorney arrangement as described herein constitute an 


“allotment of pay” or “sundry checkage” as contemplated by paragraph 1 (b) 
of Executive Order No. 7972, as amended? 


Under Executive Order 7972, Sept. 15, 1938, losses due to foreign 
currency appreciation are payable, pursuant to the act of March 26, 
1934, 48 Stat. 466, upon an employee’s net salary and net allowances 
(paragraphs 2 (a) and 5). “Net salary” is defined as “the base 
salary, less any deductions for contribution to the retirement or other 
fund or on account of percentage deductions in compensation or 
allotment of pay” (paragraph 1 (b)). An allotment, as defined in Ac- 
counts Supplement D of the Foreign Service Regulations, is a definite 
portion of the regular salary authorized by the employee to be paid 
to another person or’ institution. 

(a) The “contribution” in this case to the Civil Service Retire- 
ment Fund is excluded by specific regulation, supra. 

(b) Whether a deduction for victory tax or of the withholding tax 
must be made from the salary payment may depend upon the pro- 
portion of the year’s service performed outside the United States 
(see sections 465 (b) (7) and 1621 (a) (8) of the Internal Revenue 
Code, as added by the acts of October 21, 1942, 56 Stat. 887, 888, and 
June 9, 1943, 57 Stat. 126, Public Law 68, respectively), but in any 
event, such question is for determination by the Commissioner of In- 
ternal Revenue (B-31049, December 18, 1942). If, in the case of Mr. 
Lines, the deduction was required in fact, there can be no question 
but that exchange loss is not payable thereon. Likewise, a deduction 
requested or permitted by the employee, as a measure of aid to him 
in facilitating the payment of his taxes, is both a deduction and a 
form of allotment, and, in either aspect, no exchange loss is payable 
thereon. Contrary to the information furnished to the Secretary 
of State (see the first quotation above), you advise that Mr. Lines’ 
tax was deducted in fact, in view of which no currency appreciation 
loss should have been computed on that salary deduction. 
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(c) An allotment of pay for the purchase of war savings bonds is 
either an “allotment of pay” or a form of deduction for contributicn, 
etc., and if a portion of Mr. Lines’ pay was so allotted, no currency 
appreciation loss is payable thereon. See the attached copy of de- 
cision of today to the Coordinator of Inter-American Affairs, B-36510. 

As to the remaining questions 4 (d) and 5, your letter states that 
the net salary, after the deductions, is paid by checks drawn to the 
employee’s order but mailed to his wife, who has a power of attorney 
to cash them. The Secretary of State’s telegram, however, refers to 
a check for $190.10, which, because of technicalities in the power of 
attorney, could not be deposited in Mr. Lines’ bank and was sent to 
him by air mail. It has been decided that the deposit of an employee’s 
checks in his domestic bank account—which would be available, of 
course, for withdrawal and expenditure by means of checks drawn 
wherever he may be located—is not an allotment, and that exchange 
losses properly are computed and paid thereon for periods of duty 
outside the United States. B-28583, December 9, 1942. An allotment, 
such as for the support of dependents, differs from the deposit of an 
employee’s checks in his own bank account in that the allotment is a 
regular payment of some or all of the employee’s money to and for the 
use of another, while the bank arrangement is a deposit to and for his 
own account, which may be expected to be withdrawn, in part at least, 
and spent by him abroad, in a locality where an exchange loss may in 
fact be incurred. There is, of course, no real basis for the payment 
of a fictional foreign exchange loss upon amounts regularly deducted 
from the employee’s salary and paid over to others in this country, 
and to carry that principle into effect the Executive order eliminates 
from consideration retirement or other deductions and allotments of 
pay, and, in the special case of personnel serving under the War and 
Navy Departments, the order eliminates “allotments, fines and for- 
feitures, clothing, hospital, Civil Service Retirement fund, percentage 
deductions in compensation, and other sundry checkages.” If the 
actual arrangement is for the purpose of an allotment, and has that 
effect, that is, if all or a definite portion of the employee’s salary regu- 
larly is paid over to another in this country, it must be viewed that 
such payments are to cover an allotment and are excluded from the 
exchange loss computation by the Executive order. It cannot be ma- 
terial what formal differences in documentation accomplish the result 
of an allotment—whether by direct payment to the dependent upon 
the employee’s direction under the act of May 14, 1937, 50 Stat. 166, 
or by payment to the dependent as assignee, in the services where as- 
signments of pay are permitted, or by payment to the dependent under 
a power of attorney given by the employee. The fact that the pur- 
pose of the Executive order might be evaded by still other devices, 
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which do not fall within its ban, cannot affect the conclusion that all 
forms and procedures which, in substance, do come within its exclu- 
sions merit like treatment. 

Accordingly—it not appearing that the encashment of Mr. Lines’ 
checks by his wife was for the purpose of deposit to his credit for 
his use abroad—it must be held that if he directed his checks to be 
sent regularly to his wife and gave her power of attorney to cash them, 
any cash payments actually so made by the Treasury to her on her 
order constitute an allotment and are not for consideration in com- 
puting exchange losses. Upon the facts stated in your letter, the 
vouchers, which are returned herewith, should not be certified for pay- 
ment, but the employee should be called upon to make an immediate 
refund, which should be turned over to the State Department for de- 
posit to the appropriation overcharged. If the facts are otherwise 
with respect to the actual deductions or allotment paid, the adjustment 
vouchers should be corrected to show the proper charge and only the 
difference collected back from the employee. Also, before any such 
transfer is made, it should appear why the charge is not properly 
against an appropriate fund of the Office of the Coordinator of Inter- 
American Affairs, if in fact the employee was assigned or detailed to 
the service of that agency. A-87710, January 5, 1938. 


(B-36617) 


LEAVES OF ABSENCE—SICK—ACCEPTANCE OF EMPLOYEE’S PER- 


SONAL CERTIFICATE TO SUPPORT ABSENCE OF MORE THAN THREE 
DAYS’ DURATION 


Where, due to a scarcity of physicians or other practitioners in a particular 
locality, an employee is unable to procure a certificate by a physician or 
other practitioner to support his application for sick leave of absence for a 
period of more than three days’ duration, as required by section 15 of the 
Sick Leave Regulations, it is within the discretion of the administrative office 
under section 22 of the said regulation to grant the employee sick leave of 
absence on the basis of his personal certificate as to such facts. 


Acting Comptroller General Yates to the National Housing Administrator, 
September 11, 1943: 


By letter dated August 20, 1943, the Commissioner, Federal Hous- 
ing Administration, presented for my consideration the matter therein 
stated, as follows: 


Your decision is respectfully requested in a matter concerning the sick leave 
regulations. Section 15 of Executive Order No. 8385 prescribing regulations 
relating to sick leave of government employees states that “in cases of a period 
of absence in excess of three work days a certificate of a registered practicing 
physician or other practitioner supporting the application for sick leave shall 
be filed not later than fifteen days after return to duty. In remote localities 
where such certificate cannot reasonably be obtained the applicunt’s signed 
statement as to the nature of the illness and the reason why a certificate is not 
furnished may be accepted.” Section 22 of the same Executive Order states 
further that “the heads of governing bodies of the various government agencies 
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to which this order applies shall be responsible for the proper administration 
of these regulations in so far as they pertain to the granting of sick leave to 
employees under their respective jurisdiction, and they may, within the limita- 


tions authorized by law, issue such regulations as are not inconsistent with these 
regulations.” 


This office is in receipt of a request for sick leave from Mr. Harry R. Kline, 
Valuator, in our Jacksonville, Florida, office covering five days’ absence from 
July 20 through July 24, 1943. On the reverse of the request for leave Mr. Kline 
has made the following certification: “I hereby certify that my absence from 
July 20 through July 24, 1943, was due to personal illness; that during such 
period I was unable to perform official work or to be present at my post of duty 
and was confined at 658 Riverside Avenue during said period with what I believe 
was Intestinal Flu, but was unable to secure the services of a physician because 
of the shortage of doctors in Jacksonville.” 

Although Jacksonville, Florida, definitely cannot be considered a remote lo- 
cality within the meaning of Section 15 of Executive Order No. 8385 quoted above, 
your decision is respectfully requested as to whether, in view of present day 
conditions, the granting of five days’ sick leave on Mr. Kline’s personal certificate 
would be inconsistent with existing regulations. The granting of such leave 


would not cause his sick leave on personal certificate in the calendar year to 
exceed twelve work days. 


In the event you decide that this action is permissible under the regulations, 
may we assume, should the question arise again during the present emergency, 
that we are permitted, under authority contained in Section 22 of the sick leave 
regulations, to decide administratively whether or not circumstances surround- 
ing individual cases justify the granting of sick leave in excess of three days on 
an employee’s personal certificate. 

As provided by section 22 of the Sick Leave Regulations, to which 
reference is made, the granting of sick leave of absence in accordance 
with the controlling regulations is an administrative responsibility. 
While section 15 of the regulations requires a certificate by a physician 
or other practitioner to support an application for sick leave of ab- 
sence of more than three days’ duration, except in remote localities, 
nevertheless, such certificate is but primary evidence of illness and does 
not preclude consideration of other proper evidence of illness. In any 
case where such a certificate may not be procured because of the scar- 
city of physicians or other practitioners in a particular locality, it is 
proper for the administrative office concerned to determine by other 
evidence whether or not the employee was incapacitated for the per- 
formance of duty because of illness for more than three days. The 
nature of such evidence must of necessity be left to administrative 
determination, bearing in mind the possibility of abuse. However, 
in line with the provisions of section 15 of the Sick Leave Regulations 
which provide that— 


* * * In remote localities where such certificate cannot reasonably be 


obtained, the applicant's signed statement as to the nature of the illness and the 
reason why a certificate is not furnished may be accepted 


this office is not required to object to the acceptance of a similar show- 
ing in cases such as the one here presented, where the employee certifies 
that he “was unable to secure the services of a physician because of 
the shortage of doctors in Jacksonville,” 

Accordingly, if the Federal Housing Administration is satisfied 
that Mr. Kline was incapacitated for the performance of duty for five 
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days for which application for sick leave has been made, this office is 
not required to object to the administrative action in granting him 
sick leave on the basis of the certificate which he has filed. 


The question posed in the concluding paragraph of your letter is 
answered in the affirmative. 


(B-36378) 


TRAVELING EXPENSES—CASH FARES—REIMBURSEMENT OF FEDERAL 
TAX ON THE TRANSPORTATION OF PERSONS 


Where an employee traveling on official business procures transportation by pay- 
ment of a cash fare of less than $1 rather than by issuance of a transportation 
request, as permitted by paragraph 20 of the Standardized Government 
Travel Regulations, and does not execute an exemption certificate in lieu of 
the payment of the tax on the transportation of persons imposed by the 
Revenue Act of 1942, the amount of the tax so paid properly may be con- 
sidered as a part of the transportation expense actually and necessarily 
incurred by the traveler for which reimbursement is authorized. 


Acting Comptroller General Yates to Thomas Smart, Department of Agriculture, 
September 13, 1943: 


There has been considered your letter of August 12, 1943, as follows: 


The attached voucher for reimbursement of official travel expense, Standard 
Form 1012, in favor of Walter T. Clark, represents reclaim for cash bus fare 
paid by an employee of this Agency traveling on official business, which was 
suspended from the voucher cited on the attached copy of administrative Differ- 
ence Statement for the reasons appearing thereon. 

Section 554 of the Revenue Act of 1941 (Public Law 250—77th Congress) im- 
poses a tax upon the amount paid within the United States on or after October 
10, 1941, for the transportation of persons (rate of tax increased by Section 609 
of the Revenue Act of 1942, Public Law 753—77th Congress) and inserts as Sub- 
Section (f) of Section 3649 of Chapter 30 of the Internal Revenue Code, certain 
provisions regarding exemptions from the tax on transportation of persons, 
quoted in part as follows: 

“(1) Governmental exemption—The tax imposed by this Section shall not 
apply to the payment for transportation or facilities furnished to the United 
States or to any State or Territory, or political subdivision thereof, or the District 
of Columbia.” 

A similar provision is contained in Section 620 of the Revenue Act of 1942 with 
regard to the imposition of a tax upon the amount paid within the United States 
for the transportation of property. In decision No. B-34217, dated May 15, 1943, 
[22 Comp. Gen. 1042], it was held, quoting the synopsis: 

“Where a civilian employee, upon change of station, is required to pay the 
transportation expense incident to the transfer of his household goods and 
personal effects, rather than being permitted to effect shipment on Government 
bill of lading or purchase order, otherwise proper reimbursement authorized by 
Section 6, Executive Order No. 8588, as amended, of transportation expense 
‘actually and necessarily incurred’ may include amounts expended by the em- 
ployee for the proper transportation tax imposed by Section 620 of the Internal 
Revenue Act of 1942.” 

There are generally availahle to Government emplovees traveling on official 
business two means of obtaining exemption from the payment of tax for 
transportation secured on official business—viz., the use of a Government 
Transportation Request and the issuance of a Tax Exemption Certificate, 
Standard Form 1094. Frequently, the latter forms are not available to em- 
ployees while in a travel statns, and are not made available by the carrier's 
agent at the time a ticket is purchased. Occasionally the supply of Government 
transportation requests issued to an employee is unavoidably exhausted prior 
to the completion of official travel. In addition, it may be noted, with particn- 
lar application to the present claim, that paragraph 20 of the Standardized 
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Government Travel Regulations does not require the use of a transportation 
request where the amount involved is less than $1.00. Under the circum- 
stances just described, it not infrequently occurs that an employee traveling 
on official business is required to pay cash, including the applicable tax, for 
transportation by rail or motor coach. 

In view of the foregoing, your decision is respectfully requested as to 
whether the attached voucher may properly be certified in the full amount 
claimed or whether it is required that the amount of tax paid be deducted 
from the voucher in effecting settlement. 

The bus fare claimed by the employee on the submitted voucher is 
in the sum of 50 cents which amount was administratively suspended 
from the parent voucher for reasons as follows: 

12/18 Bus fare Norwich to New London $0. 
Suspended for a showing as to whether tax was included in fare and 
if so, in what amount. * * 
With respect to said administrative suspension, the reclaim voucher 
states that the bus fare “includes 3¢ tax.” 

While the claim here is not by the carrier it is significant to note— 
and as having an important bearing upon the situation here in- 
volved—that the evidence which a carrier is required to obtain 
in support of a claim for exemption from the tax imposed by section 
554 of the Revenue Act of 1941, 55 Stat. 721, referred to in your 
submission, in a particular case on the basis that the transportation 
is, in fact, being furnished to the United States is prescribed by the 
regulations promulgated by the Commissioner of Internal Revenue 


with the approval of the Secretary of the Treasury. See in that 
connection, sections 130.61 and 130.62 of Regulations 42, 1942 edition 
of the Bureau of Internal Revenue, providing in pertinent part: 


Transportation and Facilities Furnished to the United States, to States, or 
Political Subdivisions Thereof.—Amounts paid by the United States, a State 
or Territory, or political subdivision thereof, or the District of Columbia, for 
the transportation of persons or accommodations furnished in connection there- 
with, are exempt from tax under this section. 

Amounts paid for trausportation or facilities by an officer or employee of 
a Government agency who is traveling on a mileage or other allowance basis 
are exempt from tax where reimbursement is made to such officer or employee 
by the Government agency. 

130.62 Evidence of Right to Exemption.—The right to exemption under this 
section shall be established by the use of (a) Government {ransportation 
reguests or (b) exemption certificates, Form 731, revised. * 


Paragraph 20 of the Standardized Government Travel Regula- 
tions provides: 

Transportation requests should be used, when practicable, to obtain all official 
transportation where the amount involved is $1 or more, but should not be 


issued to companies other than transportation lines commonly recognized as 
such, * 


It is clear that the travel regulation just quoted does not con- 
template that a transportation request will be used in a situation 
where, as here, the transportation cost is less than $1. Nor does it 
appear that the use of an exemption certificate—Form 731, revised, 
and not Standard Form 1094, referred to in your letter—would be 
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practical in such case. Thus, the carrier would, in such situations, 
be deprived of the evidence of the right to exemption provided for in 
section 130.62 of the Internal Revenue regulations, swpra, should an 
exemption from the tax be reported to the Internal Revenue Bureau. 

Hence, in a case where no transportation request is used by a 
traveler because the transportation cost involved is less than $1 and 
he does not execute an exemption certificate in lieu of the payment 
of the applicant’s transportation tax, it appears that the amount of 
the tax so paid properly may be considered as a part of the transpor- 
tation expense actually and necessarily incurred by the traveler for 
which reimbursement is authorized. 24 Comp. Dec. 277. 

Accordingly, assuming the situation to be as above premised, the 
voucher, if otherwise correct and proper, may be certified for pay- 
ment. 

The voucher is returned herewith. 


(B-35132) 


PAY—ADDITIONAL—FOREIGN DUTY—NAVAL OFFICER’S RIGHT AS 
AFFECTED BY TEMPORARY NATURE OF INCIDENTAL DUTIES 


A naval officer who is required to make brief trips into Mexico and Canada in 
connection with the performance of temporary duties which were only inci- 
dental to his paramount or primary duty within the United States is not 
entitled to the 10 percent increase in base pay authorized by section 2 of the 
Pay Readjustment Act of 1942 for commissioned officers for any period of 
service “beyond the continental limits of the United States.” 


Assistant Comptroller General Yates to the Secretary of the Navy, September 
14, 1943: 


Reference is made to your letter of June 11, 1943, forwarding a letter 
of the Assistant for Disbursing Officer in Charge of Military Rolls, 
-Headquarters, Twelfth Naval District, San Francisco, California, 
in which that officer requests decision as to whether Commander L, E. 
Clifford, United States Navy, retired, is entitled to payment of 10 
per centum increase in pay, as for foreign service duty, for the periods 
from March 9 to 11, 1942, March 12 to 18, 1942, and April 14 to 17, 1948. 

It appears that by orders of December 13, 1941, Commander Clifford 
was detached from duty in the Twelfth Naval District and assigned 
to duty with the Pacific Southern Naval Coastal Frontier, now ap- 
parently the Western Sea Frontier. The temporary duty here in- 
volved was incident to the following orders: 


Maron 6, 1942. 
Tree: Commander, Western Sea Frontier (Commandant, Twelfth Naval 
To: : District.) 
Subj ect: Commander Lloyd B. Clifford, U. 8. N. (Retired), Western Sea Frontier. 
* Temporary Additional Duty. 
1. Upon receipt of these orders, you will proceed to places indicated below 
and such other places as deemed necessary, including places in Mexico, for tem- 
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porary duty, in connection with joint conferences, United States and Mexico 
representatives. 

2. To San Diego, California, reporting to the Commandant, Eleventh Naval 
District, and such places in Mexico as may be necessary in connection with the 
conference. 

8. While outside the continental limits of the United States, you will be allowed 
a per diem allowance of $7.00 plus actual cost of transportation. 

4. This is in addition to your present duty; and upon the completion thereof 
you will return to your regular station and resume your regular duties, 


9 Apri 1943. 

Commander, Western Sea Frontier. 

+ Commander Lloyd B. Clifford, U. 8S. Navy (Ret.). 
Subject: Temporary Additional Duty. 

1. Proceed to the place (or places in the order given) indicated below for 
temporary duty. This is in addition to your present duties and upon completion 
thereof, you will return to your station: 

On or about April 12, 1943, to Seattle, Washington, reporting to Com- 
mander, Northwest Sea Frontier, for duty in connection with joint 
planning. 

2. You are authorized to visit, revisit, or vary the itinerary to include such 
other places, including Canada, as may be deemed necessary in the execution 
of the temporary duty involved. 

8. A per diem of $6.00 in lieu of subsistence will be allowed for travel while 
outside the continental limits of the United States. 


The travel performed is shown in indorsements on the said orders 
as follows: 


Orders received March 6, 1942: 
Left San Francisco, Calif., 0730, 3/7/42; arrived Los Angeles, Calif., 2120, 3/7/42. 
Left Los Angeles, Calif., 1000; 3/9/42; arrived San Diego, Calif., 1400, 3/9/42. 
Left San Diego, Calif., 1700, 3/9/42; arrived Tia Juana, Mexico, 1800, 3/9/42. 
Left Tia Juana, Mexico, 0900, 3/11/42; arrived Los Angeles, Calif., 1500, 3/11/42. 
Left Los Angeles, Calif., 1600, 3/11/42; arrived Glendale, Calif., 1730, 3/11/42. 
Left Glendale, Calif., 1830, 3/11/42; arrived Los Angeles, Calif., 2010, 3/11/42. 
Left Los Angeles, Calif., 1800, 3/12/42; arrived Burbank, Calif., 1345, 3/12/42. 
Left Burbank, Calif., 1540, 3/12/42; arrived Tia Juana, Mexico, 2110, 3/12/42. 
Left Tia Juana, Mexico, 2125, 3/18/42; arrived San Francisco, Calif., 2105, 3/19/42. 
Orders received 9 April 1943: 

Left San Francisco, 1600, April 12, 1948, via S. P.-N. P. R. R.; arrived Seattle, 
1730, April 13, 1943. 

Left Seattle, 1800, April 14, 1943, via G. N. R. R.; crossed border into Canada 
= aa Wash., 2130, April 14, 1948; arrived Vancouver, B. ©., 0016, April 

Left Vancouver, B. C., 0001, April 16, 1943 via C. P. R. R.; arrived Victoria, 
B. C., 0700, April 16, 1943. \ ‘ 

Left Victoria, B. C., 0001, April 17, 1943 via C. P. R. R.; arrived Vancouver, 
B. C., 0700, April 17, 1943. 

Left Vancouver, B. C., 0900, April 17, 1948 via G. N. R. R.; crossed border at 
Blaine, Wash., 1045, April 17, 1948; arrived Seattle, Wash., 1415, April 17, 1943. 

Left Seattle, Wash., 1630, April 17, 1943 via N. P.-S. P. R. R.; arrived San 
Francisco, 2230, April 18, 1948. 


It thus appears that from approximately December 13, 1941, to 
April 19, 1943, a period of 16 months, Commander Clifford was on 
duty with the now Western Sea Frontier, and that during this period 
he made two trips into Mexico and one into Canada on temporary duty, 
and that the three trips involved an aggregate of 14 days. The ques- 
tion for determination is whether during those trips the officer was 
on duty “beyond the continental limits of the United States”, within 
the contemplation of section 2 of the act of June 16, 1942, 56 Stat. 
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360, hereinafter quoted, so as to entitle him to additional pay for 
foreign service. 

Section 18 of the act of March 7, 1942, 56 Stat. 148, provided inter 
alia, for a 10 per centum increase of base pay of any commissioned 
officer of the Navy while on duty beyond the continental limits of the 
United States. This section was expressly repealed by section 19 of 
the act of June 16, 1942, 56 Stat. 369, but there were enacted as section 
2 of the latter act, 56 Stat. 360, provisions as follows: 

The base pay of any enlisted man, warrant officer, or nurse (female) in the 
military or naval forces of the United States shall be increased by 20 per centum 
and the base pay of any commissioned officer of any of the services mentioned 
in the title of this Act shall be increased by 10 per centum for any period of 
service while on sea duty as such duty may be defined by the head of the Depart- 
ment concerned, or duty in any place beyond the continental limits of the United 
States or in Alaska, which increases in pay shall be in addition to pay and 
allowances otherwise authorized: Provided. That the per centum increases herein 
authorized shall be included in computing increases in pay for aviation and sub- 
marine duty: Provided further, That this section shall be effective from Decem- 
ber 7, 1941, and shall cease to be in effect twelve months after the termination 
of the present war is proclaimed by the President. 

It has been held consistently that a brief period of duty in a foreign 
country does not constitute foreign service, within the meaning of 
foreign service pay laws, if the duty there performed was merely in- 
cident to a paramount or primary duty at a station within the United 
States. See 73 MS Comp. Dec. 87, April 7, 1915; 28 Comp. Dec. 82. 
Cf., also, 21 Comp. Gen. 1050, 1054, in regard to the question of foreign 
service pay under section 18 of the act of March 7, 1942, swpra, for 
Army officers engaged in reconnaissance flights from bases in the 
United States to points outside the United States. 

It appears that Commander Clifford’s temporary duties outside the 
United States for periods of three, seven, and four days, respectively, 
in connection with the joint conferences and joint planning were in 
direct connection with his paramount duties with the Western Sea 
Frontier. The orders did not confine the duty to be performed to 
points in Mexico and Canada but on the contrary directed the officer 
to designated points within theUnited States, in connection with 
joint conferences and such other places as deemed necessary including 
Mexico and Canada, respectively. Clearly the duty in Mexico and 
Canada was only incidental to the duties directed to be performed and 
which apparently related ‘to the officer’s primary duties in the United 
States. Prior statutes which authorized foreign service pay have not 
been regarded ds applicable in such cases and no reason is apparent in 
either the purpose or intent of section 2 of the act of June 16, 1942, 
supra, to authorize the additional pay under such circumstances. 

Accordingly, you are advised that Commander Clifford is not en- 


titled to an increase in pay, as for foreign service duty, for periods 
involved. ‘ 
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(B-36782) 


PAY—NAVAL OFFICERS—DURING PERIOD OF LEAVE OF ABSENCE 
SUBSEQUENT TO RELEASE FROM ACTIVE DUTY 


Where a retired naval officer on active duty, after a long period of hospitalization 
and while still in the hospital, received orders detaching him from duty at 
his regular station and directing him to proceed to his home upon discharge 
from the hospital and thereafter to consider himself relieved “from all active 
duty” as of a specified future date, the period elapsing between the date of 
discharge from the hospital and return home to the date specified in the 
orders relieving him from all active duty may be considered tantamount to 
a period of leave of absence, so a3 to continue the active duty pay and allow- 
ances authorized under section 15 of the Pay Readjustment Act of 1942 for 
such period as would be covered by his accrued leave. 


Aonaet Gomatectier General Yates to the Secretary of the Navy, September 


There has been considered your letter of August 31, 1943, in which 
you request decision as to the right of Lieutenant C, H. Foster, USN, 
retired, to active duty pay and allowances for the period July 1 to 15, 
1943. 

It appears that pursuant to orders dated October 8, 1939, Lieutenant 
Foster reported for active duty on October 9, 1939, at the Navy Yard, 
Washington, D. C., and that he remained on active duty at that place 
until February 10, 1942, when he was admitted to the Naval Hospital, 
Bethesda, Maryland, for treatment. Orders dated April 9, 1943, 
from the Chief of Naval Personnel, addressed to the officer at the 
Naval Hospital, are as follows: 


Subject : Relieved all active duty; to home. 

1. You are hereby detached from duty at the Navy Yard, Washington, D. C., 
and from such other duty as may have been assigned you. 

2. Upon being discharged from treatment at the Naval Hospital, National 
Naval Medical Center, Bethesda, Md., you will proceed to your home. On July 
15, 1943, you will consider yourself relieved from all active duty in the U. S. 
Navy. You will complete all travel within one year after being discharged from 
treatment but not later than one year from date of detachment. 

8. Immediately upon being discharged from treatment at the Naval Hospital, 
you will report your mail address to the Bureau of Naval Personnel. See 
Article 135, Navy Regulations, 1920. 

4. Your attention is further invited to the provisions of Article 134, Navy 
Regulations, which require that every officer, whether active or retired, not on 
duty, shall report to the Bureau of Naval Personnel, his address on January 1 
of each year, the report to be mailed so as to reach the Bureau by December 20 
preceding. 


It is reported that the officer was discharged from treatment on May 
20, 1943, and that he presumably reached his home the same day, his 
home being in Washington, D. C. 

The act of July 1, 1918, 40 Stat. 704, 717, provides: 

That hereafter, during the existence of war or of a national emergency de- 
clared by the President to exist, any commissioned or warrant officer of the 
Navy, Marine Corps, or Coast Guard of the United States on the retired list 


may, in the discretion of the Secretary of the Navy, be ordered to active duty 
at seaoronshore * * 
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The pay and allowances authorized for retired officers on active 
duty are prescribed in section 15 of the act of June 16, 1942, 56 Stat. 
367, as follows: 

* * * Retired officers of the Army, Navy, Marine Corps, Coast Guard, 
Coast and Geodetic Survey, and Public Health Service and retired warrant 
officers, nurses, and enlisted men of those services, shall, when on active duty, 
receive full pay and allowances of the grade or rank in which they serve on 
such active duty and, when on active duty status, shall have the same pay and 
allowance rights while on leave of absence or sick as officers on the active list, 
and, if death occurs when on active duty status, while on leave of absence or 
sick, their dependents shall not thereby be deprived of the benefits provided in 
the Act approved December 17, 1919, as amended, and in the Act of June 4, 1920. 

The pay and allowances authorized by the above-quoted portion of 
Section 15 of the act of June 16, 1942, are authorized for retired offi- 
cers “when on active duty” or “when on active duty status.” The act 
of July 1, 1918, authorizing the Secretary of the Navy, in his discre- 
tion, to order retired officers to active duty, contemplates, of course, 
the assignment and performance of active duty, and a status entitling 
a retired officer to active duty pay and allowances has not been viewed 
as arising or as continuing indefinitely, without regard to those factors, 
where the facts or the orders show that no active duty or further active 
duty actually was contemplated. See Gibson v. United States, 47 C. 
Cls. 554; 5 Comp. Dec. 207. Cf. 26 Comp. Dec. 245; 21 Comp. Gen. 781; 
B-25296, June 19, 1942. 

In the present case the officer reported for active duty and appar- 
ently rendered service until he was admitted to the Naval Hospital. 
However, the orders of April 9, 1943, detached him from duty at the 
Navy Yard and from such other duty as may have been assigned and 
directed him to proceed to his home upon discharge from treatment. 
He complied with this order on May 20, 1943. It has been held that 
an officer directed to proceed to his home and there await orders is 
entitled to pay and allowances for such period. United States v. 
Williamson, 23 Wall. 411; United States v. Phisterer, 94 U. S. 219; 
United States v. Lippitt, 100 U. S. 663; 1 Comp. Gen. 736; B-33933, 
May 21, 1943. Those cases took into consideration the obligations of 
an officer directed to proceed to a particular point and await orders. 
As was stated in the Williamson Case: 

* * * Tt is his duty to go to that place and to remain at that place. He 
cannot go elsewhere; he cannot return until ordered. He is as much under 
orders, and can no more question the duty of obedience than if ordered to an 
ambush to lie in wait for the enemy, to march to the front by a particular direc- 
tion, or to the rear by a specified time. 

In the present case, the officer was not directed to await orders. 
He was detached from all duty and directed to proceed to his home and, 
in view of the long period of hospitalization and the fact that he was 
not to be continued on active duty, apparently he was not physically 
qualified for further active duty and, under the orders, no further duty 
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was assigned or contemplated. However, the Chief of the Bureau of 
Supplies and Accounts invites attention to the fact that the period 
elapsing between the date of issuance of the orders of April 9, 1943, 
and the date of release from active duty stated therein, July 15, 1943, 
was not in excess of the statutory leave which accrued during the 
period of activity duty. While there is no indication that leave for- 
mally was requested or granted, as such, for any part of that period, the 
effect of the orders was to permit the officer to be free from ordered 
duty and to go where he chose after discharge from the hospital and 
return home, a status tantamount to leave of absence, and in view of 
the provision in section 15 of the act of June 16, 1942, swpra, that re- 
.tired officers, when on active duty status, shall have the same pay and 
allowance rights while on leave of absence or sick as officers on the 
active list, there would appear no substantial reason to question the 
administrative authority to continue the officer’s active duty status 
for such period as would be covered by accrued leave. 

Accordingly, you are advised that payment of active duty pay and 
allowances to the officer for the period July 1 to 15, 1943, is authorized, 
if otherwise correct, it being understood that the period from May 20, 
1948, when he was discharged from the hospital and returned home, 
to July 15, 1943, the date stated in his orders as the date of relief 
“from all active duty in the U. S. Navy”, will be charged as leave in 


the officer’s records. Cf. decision of February 10, 1941, B-14558. 


(B-36792) 


COMPENSATION—INTERMITTENT EMPLOYEES COMPENSATED AT 
HOURLY RATES 


Intermittent employees appointed on a: “when actually employed” basis to 
positions not within the Classification Act whose hourly rates of compensa- 
tion are not required to be fixed in accordance with the 40-hour week 
statute of March 28, 1934, may be paid basic compensation for the actual num- 
ber of hours worked even though in excess of 8 hours per day. 23 Comp. 
Gen. 13, distinguished. 

In the case of a “when actually employed” intermittent employee appointed 
to a position not within the Classification Act whose compensation, based 
on hourly rates, is not required to be fixed in accordance with the 40-hour 
week statute of March 28, 1934, the amount actually earned by the em- 
ployee is his “earned basic compensation” within the meaning of the War 
Overtime Pay Act of 1943, upon which the additional compensation author- 
ized by section 8 of said act for intermittent employees is to be computed. 


Acting Comptroller General Yates to N. A, Olmstead, Department of Agricul- 
ture, September 15, 1943: 


Reference is made to your letter of September 1, 1942 (File T-), 
as follows: 


Your opinion is respectfully requested as to whether the attached pay voucher 
for $4.50 may legally be certified for payment since it covers basic and addi- 
tional compensation for services performed in excess of 8 hours per day by 





196 DECISIONS OF THE COMPTROLLER GENERAL 


an unskilled laborer appointed on a “when actually employed” basis at 30 cents 
per hour. 

Your decision of July 9, 1948, to the Secretary of Agriculture, B-35384, indi- 
cates the total basic compensation that may be earned for any one day by in- 
termittent employees who are appointed on a “when actually employed” basis 
to positions that are allocated to services and grades pursuant to the Classifica- 
tion Act of 1923, as amended, and who are paid on an hourly basis for the time 
actually worked may not exceed 1/360 of the annual salary rate prescribed by the 
Classification Act for similar full-time positions, regardless of the number of 
hours of service rendered by such intermittent employees on any one day in 
addition to the number of hours administratively required of full-time em- 
ployees. With respect to additional compensation, this decision states that no 
provision has been made for paying intermittent employees of this class any 
more than the amounts specifically authorized by the provisions of the War 
Overtime Pay Act of 1943. 

Your decision is desired as to whether the total additional compensation which 
could be paid to Mr. Dowdell under the War Overtime Pay Act of 1943 is 1/313. 
of $300.00, not to exceed 25 percent of his earned basic compensation for service 
not in excess of 8 hours on any one day for such pay period. If the services 
performed by him had not exceeded 8 hours in any one day, the additional 
compensation would be computed as follows: $0.30 per hour X8 hours X313 days= 
per annum salary rate, $751.20. Since the per annum salary rate is less than 
$1,200, the additional compensation is limited to 25 per cent of his earned basic 
compensation for such pay period. 

It is assumed, in such instances, that the earned basic compensation referred to 
is the compensation for services not in excess of 8 hours on any one day. If 
additional compensation is payable on service in excess of 8 hours on any one day 
and such service is taken into account in determining the employee’s per annum 
salary rate, the per annum rate would be increased. In some instances, the in- 
crease in the per annum rate would change the method of computing the addi- 
tional compensation, depending on whether the increase was large enough to bring 
the per annum rate above $1200 or $2000, as the case might be. 

Your opinion is also desired as to whether intermittent employees who are ap- 
pointed on a “when actually employed” basis to positions that are not allocated 
to services and grades pursuant of the Classification Act of 1923, as amended, may 
be paid basic compensation for an indefinite number of hours of service at hourly 
rates. 

A memorandum copy of a pay roll which has been certified for payment covering 
the basic and additional compensation to which Mr. Dowdell was entitled for serv- 


ice not in excess of 8 hours on any one day during the pay period is also enclosed 
for your information. 


The rules stated in the decision of July 9, 1943, B-35384, 23 Comp. 
Gen. 13, to which you refer in the second paragraph of your letter, are 
applicable only to intermittent employees occupying positions subject 
to the Classification Act and whose hourly or daily salary rates are de- 
rived from per annum salary rates prescribed by the Classification Act. 
Hence, those rules have no application in the case here presented. 

Assuming that the basic and overtime compensation of the laborer 
here involved is not required to be fixed in accordance with section 23 
of the act of March 28, 1934, 48 Stat. 522 (see 22 Comp. Gen. 804), and 
assuming, also, that he properly is classed as an intermittent or irreg- 
ular employee, rather than as a full-time employee (see definition of 
those terms in sections 2 and 5, part II of the Civil Service Regulations, 
Departmental Circular No. 424, dated May 8, 1943), he may be paid 
basic compensation for the actual number of hours worked even though 
in excess of 8 hours per day. The amount actually earned is his 
“earned basic compensation” within the meaning of the War Overtime 
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Pay Act of 1943, approved May 7, 1943, Public Law 49. See section 6, 
part IT of the Civil Service Regulations above cited. Compare deci- 
sion of July 9, 1943 (B-35329) , 23 Comp. Gen. 11. 

Accordingly, the voucher in question proposing payment of $3.60 
earned basic compensation for a total of 12 hours additional service (4 
hours performed on May 17, 18 and 19, 1943) at the rate of 30 cents per 
hour, plus 90 cents, representing 25 percent of such earned basic com- 
pensation authorized by section 3 (d) of the War Overtime Pay Act 
of 1943, may be certified for payment. 

The voucher is returned herewith. 


(B-36505) 


SUBSISTENCE—PER DIEMS—FISCAL YEAR APPROPRIATION CHARGE- 
ABLE 


Where official travel is commenced prior to the expiration of a fiscal year and 
completed after the conclusion of such fiscal year, per diem allowances in 
lieu of subsistence are chargeable to the appropriation current at the time 
the allowances accrue. 


Acting Comptroller General Yates to W. P. Hillman, Department of Agriculture, 
September 16, 1943: 


I have your letter of August 16, 1943, as follows: 


As certifying officer, I respectfully request reconsideration of the settlement 
of the following vouchers certified by me and paid by G. F. Allen, Chief Dis- 
bursing Officer: 


No. 18-4429, Thomas Lommasson, June 2 to July 2, 1941 
No. 18-2252, Raymond M. West, June 9 to July 2, 1941 


These vouchers were paid from the appropriation Salaries and Expenses, 
Forest Service, 1941, National Forest Protection and Management, Miscellaneous. 
They cover traveling expenses in June and ending on July 2, 1941, and in ac- 
cordance with 26 CD 86, the synopsis of which reads as follows: 

“Where official travel commenced prior to the expiration of a fiscal year was 
properly chargeable to appropriations for that year, the expense of the return 
journey performed after the conclusion of such fiscal year is properly: chargeable 
aie appropriation under which the commencement of the journey was author- 

I approved charging the entire amount of each voucher to the Forest Service 
appropriation for the fiscal year 1941. 

Upon audit in the General Accounting Office in August, 1942, $7.00 was sus- 
pended from Mr. Lommasson’s account and $5.00 from Mr. West’s, their per 
diem for July 1 and 2, for the reason that “The appropriation ‘Salaries and 
Expenses, Forest Service, 1941’ is not available for expenses incurred during 
the fiscal year 1942.” Under date of October 3, 1942, I made the following reply 
in each case: 

“This account was passed in accordance with 26 CD, page 86, ‘Traveling 
Expenses Covering Portions of Two Fiscal Years.’” 

This reply was not satisfactory and under date of December 17, 1942, the 
following was received: 

“Reply dated October 3, 1942 noted. 

“The decision reported in 26 Comp. Dec. 86 merely authorized the charge of 
transportation to the appropriation current at the time the transportation was pro- 
cured. Per diem allowances in lieu of subsistence are properly chargeable to the 
appropriation current at the time the subsistence expense was incurred.” 








198 DECISIONS OF THE COMPTROLLER GENERAL 






Since this did not agree with the decision referred to as I and a number of 
others understood it, the following reply was made under date of January 26, 
1948: 

“Based on other vouchers of the same kind suspended and later passed and 
credited upon reference to 26 C. D. 86, the suspension is in error and reply of 
October 8, 1942, is correct. The decision in reference does not limit the expenses 
to transportation but specifically refers to ‘expenses of * * travel.’ This 
includes per diem or subsistence as well as transportation. I am unable to find 
in the C. D.’s or the C. G.’s decisions that ‘traveling expenses’ are limited to 
‘transportation.’ It is theréfore respectfully recommended that the voucher 
be passed. as submitted.” 

Under date of June 9, 1943, the following reply was received from the General 
Accounting Office: 

“Reply dated January 26, 1948 cites the decision, 26 Comp. Dec. 86 as authority 
for the charge as stated on the voucher. The appropriation sought to be charged 
for per diem allowance in July 1941 was appropriated by Public No. 658 approved 
June 25, 1940 and was made available for the fiscal year ending June 30, 1941. 
It has long been the accepted rule of the accounting officers of the Government 
that a claim against an annual appropriation is chargeable to the appropriation 
for the fiscal year in which the liability was incurred. 18 Comp. Gen. 363 at 
page 365. Under paragraph 44 of the Standardized Government Travel Regu- 
lations, per diem in lieu of subsistence expenses is held to include all charges 
for meals, lodgings, tips, etc. The decision reported in 26 Comp. Dec. 86 did 
not authorize the charging of miscellaneous transportation expenses and per 
diem to the appropriation current at the time the transportation was procured 
but contemplated only the charging of the cost of the transportation proper to 
said appropriation.” 

It was understood by this office that the case under review in Decision 26 CD 
86 was based on all travelling expenses and not only transportation. A number 
of vouchers have in the past been paid and charged as we understood that de- 
cision. When that decision was rendered the purchase of round-trip tickets 
was not a common practice, therefore it is believed that the expression “travel 
expenses” used in the body of the decision was not limited to transportation but 
to subsistence as well and that the charges to the appropriation Salaries and 
Expenses, Forest Service, 1941, were correct and should be allowed to stand. 

While the amounts involved, $7.00 and $5.00, respectively, may readily be trans- 
ferred from the appropriation Salaries and Expenses, Forest Service, 1941, to 
Salaries and Expenses, 1942, in view of the differences of the interpretation of the 
decision referred to your reconsideration of the settlement will be very much 
appreciated. 


In the decision 26 Comp. Dec. 86, it was held by the former Comp- 
troller of the Treasury, quoting the syllabus: 


Where official travel commenced prior to the expiration of a fiscal year was 
properly chargeable to appropriations for that year, the expense of the return 
journey performed after the conclusion of such fiscal year is properly chargeable 
to oe appropriation under which the commencement of the journey was 
authorized. 


It is true that there is nothing stated in the above decision referring 
specifically to subsistence expenses, the reference being only to the 
expenses of the return trip to Washington. However, with respect 
to said decision it was said in decision of May 27, 1931, A-36450: 


The decision reported in 26 Comp. Dec. 86, cited by the Assistant Collector of 
Customs and the Assistant Surgeon General as authority for the position taken by 
them in these matters did not authorize the charging of miscellaneous trans- 
portation expenses and subsistence and per diem charges to the appropriation 
current at the time the transportation was procured but contemplated only the 
charging of the cost of the transportation proper to said appropriation. Expendi- 
tures such as tips to porters, baggage transfer and checking charges, etc., while 
properly classed as items of transportation, nevertheless should be charged to the 
appropriation current at the time the expenditures are made, Likewise, sub- 
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sistence expenses and per diem allowances should be charged to the appropriation 
current at the time the expenditures are made or the allowances accrue. 
s > ” 

in this connection it may be stated that it has been found expedient 
in the interest of a uniform audit of vouchers covering reimbursement of travel 
and subsistence expenses, except in cases where the traveler is entitled to reim-. 
bursement on a mileage basis—as to which see 9 Comp. Gen. 458—to prescribe 
definite rules based on a proper interpretation of the statutes and decisions 
relative thereto, as follows: 

1. Transportation procured at the end of one fiscal year will be allowed as a 
charge to the appropriation for that year even though the return journey is 
made in the succeeding year. 

2. Transportation procured en route is to be regarded as a charge to the trans- 
portation for the year in which the obligation was incurred. 

8. Subsistence expenses, or per diem allowances in lieu thereof, will be con- 
sidered as charges to the appropriation current at the time the expense was 
incurred. 


Compare also 9 Comp. Gen. 458; 16 id. 858; id. 926, with respect to 
appropriations chargeable with passenger transportation. 

In line with the decision of May 27, 1931, the action of this office in 
withholding credit on the two vouchers referred to for the per diem 
charges for July 1 and 2, 1941, charged to the appropriation for the 
fiscal year 1941 was correct. Accordingly, proper action should be 
taken to adjust the appropriations involved in accordance with the 
request in notice of exception dated June 9, 1943, and this office noti- 
fied when such action has been taken. 


















































(B-36160) 


SUBSISTENCE—PER DIEMS—BASIS OF COMPUTING COST OF CON. 
STRUCTIVE DIRECT TRAVEL WITH TRAVEL BY INDIRECT ROUTE 


In determining under paragraphs 10 and 49 of the Standardized Government 
Travel Regulations the comparative cost of constructive direct travel—in- 
cluding per diem in lieu of subsistence—and the cost of circuitous travel 
actually performed by an employee for personal convenience, the comparison 
between such costs must be based upon normal traveling conditions, and, 
therefore, there may not be considered the fact that the train on which the 
employee would have traveled by direct route was late in arriving at its 
destination, 


Acting Comptroller General Yates to the Federal Security Administrator, 
September 18, 1943: 


There has been considered your letter of August 3, 1943, as follows: 


Mr. Thomas J. Cassidy, Principal Accountant, U. S. Office of Education, sub- 
mitted a claim for reimbursement of travel and other expenses for the period 
of January 31 to March 1, 1943. An amount of $1.50 was deducted as an over- 
claim for per diem and $3.50 was deducted on account of erroneous computation 
for the cost of transportation. 

Mr. Cassidy was directed to go to Springfield, Illinois on official business of 
the Office. For personal reasons, he returned to Washington, D. C., his official 
station, via Buffalo, New York. In computing the amount of per diem to which 
Mr. Cassidy was entitled, it was determined that since the scheduled time of 
arrival of the train on which he would have traveled direct to Washington was 
5 P. M., February 27, 1943, he was allowed per diem for only % of a day ($1.50 
less than claimed). 


598796—44—-vol. 28315 
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A deduction of $3.50 was made on account of excess claim for transportation, 
Mr. Cassidy estimating the cost on the basis of a round-trip, first class ticket 
from Washington to Chicago, and round-trip coach ticket from Chicago to Spring- 
field, Dlinois, and this Office computing it on the basis of a round-trip coach ticket 
from Washington to Springfield and a step-up to first class from Washington to 
Chicago, and a step-up to first class from Chicago to Washington. 

Mr. Cassidy has submitted a reclaim for the $5.00 deducted from his account 
indicating that he feels the a:lministrative deduction of $1.50 was in error and 
that the actual time of arrival of the train on which he would have traveled 
if he had returned directly to Washington, D. C., should have been used as the 
basis of allowance rather than the scheduled time of arrival. 

Mr. Cassidy also claims that he purchased a Pullman ticket before travel was 
begun, for use between Chicago and Springfield, and therefore this Office was 
in error in computing the comparative costs on the basis of a round-trip coach 
ticket from Washington to Springfield, Illinois, plus step-up to first class between 
Washington and Chicago, and Chicago and Washington. 

The reclaim of Mr. Cassidy is forwarded for your consideration and advice. 

As there was a deviation from the direct route for personal reasons, 
the entire travel by indirect route in returning to headquarters being 
between the place of temporary duty and the employee’s official sta- 
tion, the amount of the excess fare and per diem in lieu of subsistence 
required for the circuitous travel properly is chargeable to the em- 
ployee pursuant to paragraphs 10 and 49 of the Standardized Govern- 
ment Travel Regulations providing as follows: 

10. Indirect-route travel.—In case a person travels by an indirect route for his 
own personal convenience, the extra expense will be borne by himself and reim- 
bursement for expenses will. be based only on such charges as were actually in- 
curred, not to exceed what would have been incurred by the most economical 
usually traveled route. (See pars. 27, 49.) 

49. Indirect-route or interrupted travel.—Where for traveler’s personal con- 
venience or through the taking of leave there is interruption of travel or deviation 
from the direct route, the per diem in lieu of subsistance allowed will not exceed 
that which would have been incurred on uninterrupted travel by the most eco- 
nomical usually travel route. (See pars. 9, 10, 27, 45 (a), 87.) 

Referring to the second paragraph of your letter, the administrative 
action in deducting $1.50, representing one-fourth of the per diem was 
correct, for the reason that the comparison between the cost of con- 
structive direct travel and the cost of circuitous travel actually per- 
formed in returning from Springfield, Illinois, temporary duty sta- 
tion, to Washington, D. C., the official station, must be based upon 
normal traveling conditions. Consequently, there may not be taken 
into consideration, as contended for by the claimant, the fact that the 
train on which the employee would have returned to Washington by 
direct travel—but on which he did not return—was late in arriving 
at Washington. 

Referring to the third paragraph of your letter, it would appear 
that neither the computation of the employee nor that of the admin- 
istrative office is entirely correct. The comparison in the cost of con- 
structive direct travel and circuitous travel actually performed should 
be based upon the through rates or accommodations actually used. 22 
Comp. Gen. 1109. Hence, the comparison should be calculated as 
follows: ? 
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As rendered: 

Transportation request SAH-25525, January 31, 1943, Washington, D. C., 
to Springfield, Illinois, and return 

Transportation request SAH-25528, February 26, 19438, Chicago, Illinois, 
to Buffalo, New York, Pullman, upper berth 

Transportation request SAH-25529, February 28, 1943, Buffalo to Wash- 
ington, Pullman, upper berth 

Per diem claimed including constructive travel between Chicago and 
Washington, January 31, 5.25 p. m., to February 27, 1943, 6.30 p. m., 
27% days at $6 


Entitled to: 
Washington to Chicago, 60-day first-class round trip 
Chicago to Springfield, three-month coach round trip 
Chicago to Washington, Pullman, upper berth 
Per diem allowable including constructive travel between Chicago and 
deve ae 80 January 31, 5.25 p. m., to February 27, 1943, 5.00 p. m., 2714 
ays at 


Rail schedule for constructive travel: 


Leave Chicago 8.00 p. m., February 26; arrive Washington 5.00 p. m., 
RE Basco cheat cnan high acecenteeensngharcictirnns pee ete ee ES 


Plus 10 per cent Federal tax on excess rail cost ($66.30 actual cost less 
$58.75 constructive cost, $7.55) 


Less administrative deduction 


Less deduction made by traveler. 


Net amount due claimant 


(B-36834) 


COMPENSATION—INITIAL SALARY RATES—RETRANSFER TO FORMER 
POSITION AFTER PROMOTION TO FILL VACANCY CREATED BY 
ANOTHER EMPLOYEE’S ENTRANCE IN MILITARY, ETC., SERVICE 


In fixing under the Classification Act the initial salary rate of an employee who, 
after promotion or reassignment to a higher grade for an indefinite period to 
fill a vacancy caused by another employee’s entrance into the active military 
service, was reduced to his former grade upon return of the employee from 
the service, the rate may be (1) the same as that of the higher grade to which 
promoted or reassigned (including any periodic or meritorious salary ad- 
vancement) provided the salary rate of that grade is also a standard rate in 
the grade to which reduced, or (2) with as little loss of salary as is necessary 
to pay a rate prescribed for the grade to which reduced. 21 Comp. Gen. 436, 
distinguished. 


Acting Comptroller General Yates to the Secretary of War, September 18, 1943: 
I have your letter of September 2, 1943, as follows: 


In accordance with your decision of September 20, 1940, (20 Comp. Gen. 167) 
the Department has exercised the administrative discretion outlined therein 
by adopting the policy of granting military furlough status to civilian employees 
who enter on active military, naval, or merchant marine duty. Since such em- 
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ployees remain, technically, incumbents in their original positions, it has become 
necessary to create additional identical positions for replacements and to fill 
them 6n an indefinite basis, that is, for the duration of the furloughed employee's 
military or naval service. In a substantial number of cases these replacements 
are made by promotion or reassignment of employees already in the service. Your 
assistance is requested in solving a problem which has arisen in connection with 
the procedure to be followed when these latter employees are themselves culled 
into the armed forces. 

The Department’s regulations on this point provide as follows (paragraph 4-4, 
Civilian Personnel Regulation 55) : 

“Should an employee, who has been given an indefinite reassignment to a posi- 
tion, subject to the return of a furloughed employee, also be called to active duty, 
the Department’s policy will be to return the employee to his former regular posi- 
tion and furlough him for the duration of his military or naval service.” 

In order to eliminate confusion and exceptions to account when such employees 
return to their civilian positions, the Department wishes to amplify the above- 
quoted statement by prescribing the rate of pay which may properly be paid after 
reduction to a lower grade permanent position. 

Your decision in 9 Comp. Gen, 198 states that downward reallocation of a 
position requires salary reduction only to the extent necessary to bring the in- 
cumbent’s rate of compensation to one of the steps within the salary range of 
the grade to which the position is allocated. It is recognized that this decision 
is not directly in point since the current problem concerns demotion from tem- 
porary or indefinite status at a higher grade. However, the above-cited decision 
has served as the basis for a general rule in administering the Classification Act 
of 1923, as amended, and there is no subsequent decision pertaining to that act 
which clarifies the present problem. 

Two other decisions of your office give an indication of possible solution to the 
present problem, although the Classification Act of 1923, as amended, was not in- 
volved in either case. In connection with the District of Columbia Teachers 
Salary Act, approved June 4, 1942, (43 Stat. 367-375) it was held that a teacher 
holding a permanent position who is promoted temporarily to fill a vacancy and 
returned to his rightful position at the end of the temporary assignment is en- 
titled to receive only the base rate of the grade to which demoted and may not 
receive the higher salary rate even though it represents one of the steps of his 
permanent grade. (21 Comp. Gen. 436). If the rule of that case were held appli- 
cable to similar situations arising under the Classification Act, it would appear 
that no course is open except reduction to the minimum rate of the lower grade 
or to such intermediate rate as may have been paid to the employee prior to his 
temporary promotion. In 21 Comp. Gen. 386, however, it was indicated that 
employees of the Census Bureau might receive credit toward within grade salary 
advancement for temporary service in unclassified positions at a higher rate of 
pay although they were not permitted to retain the higher unclassified rate upon 
retransfer to the permanent roll. If this rule were extended to temporary service 
in classified positions under conditions described above, employees reduced in 
grade prior to furlough or upon return of the original incumbent would not be 
considered to have received ‘an equivalent increase in compensation’ within the 
meaning of the act of August 1, 1941 (55 Stat. 613) and would therefore be en- 
titled to credit toward within grade salary advancement for time served in the 
higher grade. 

In the light of the above facts and prior decisions, your decision on the following 
points is respectfully requested : 

a. Under the circumstances outlined above, may an employee who is reduced in 
grade after promotion during the military furlough status of another employee 
be permitted to retain the salary of the higher position provided that it represents 
one of the salary steps of the lower grade? 

b. Must he be reduced to the minimum of his permanent grade, or to the salary 
rate held prior to promotion? 

c. If question a is answered in the negative, may the period spent in the higher 
grade be credited toward within grade salary increase in the lower grade? 

d. Would the answers to the above questions be applicable to all cases of tempo- 
rary promotion or reassignment, or are the principles’ limited in effect to reduc- 
tions prior to furlough for military service? 

No payroll vouchers accompany this letter, but you are advised that the Depart- 
ment has many thousands of employees in military furlough status. A number 
of these employees have-been discharged from military or naval service and are 
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returning to civilian employment. The questions presented above have been 
encountered and the number of cases will increase as reemployment of veterans 
increases. As a matter of orderly administration, therefore, your decision in the 
matter is requested. 

The promotion or reassignment of employees already in the service 
to fill vacancies caused by other employees entering the active military 
or naval service may be for a short, long or indefinite period. In view 
of such uncertainties, and as it is understood that all departments and 
agencies of the Government do not furlough employees without pay 
when they enter the active military or naval service—some agencies 
separating the employees in such cases—there is perceived no sound 
reason why such promotions or reassignments may not be regarded as 
being upon the same basis as any other promotion or reassignment in- 
volving a grade change for the purpose of fixing the initial salary rates 
in the grades to which such employees are returned upon termination of 
such services at the time the other employees return from active mili- 
tary or naval service. That is to say, the general rule stated in the 
decisions of this office for fixing initial salary rates of employees upon 
demotions from one grade to another—other than for disciplinary rea- 
sons—are applicable in the situations presented. 

Transfers, promotions, and demotions are not regarded as new ap- 
pointments such as are required to be made at the minimum rate of the 
appropriate grade. 20 Comp. Gen. 626; 22 id. 925. The general rule 
for determining the salary rate initially applicable when an employee 
is transferred, promoted, or demoted between Classification Act posi- 
tions is that the employee may be paid initially in the grade to which 
transferred, promoted, or demoted, (a) without loss of salary rate paid 
the employee in his former position, including any periodic or meritor- 
ious salary advancement, providing his former salary rate, also, is a 
standard rate in the new grade, or (b) with as little loss of salary as is 
necessary to pay a rate prescribed for the grade to which transferred, 
promoted, or reduced. See 20 Comp. Gen. 579; 21 id. 791, 796; 22 id. 
489, and the decisions therein cited. 

Hence, the rule stated in the decision of November 8, 1941, 21 Comp. 
Gen. 436, involving the case of a teacher of the District of Columbia, 
given a temporary assignment to a higher grade, to which you refer, 
is not regarded as applicable here—the ruling in that case having 
been necessitated by the provisions of the District of Columbia 
Teachers Salary Act, approved June 4, 1924, 48 Stat. 367. The 
decision of October 28, 1941, 21 Comp. Gen. 886, involving census 
employees, to which you refer, was modified by the decision of June 
11, 1948 (B-21205), 22 Comp. Gen. 1092, so as to apply the general 
rules to the situation there presented, the decision holding as follows 
(quoting from the syllabus) : 
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The salary rate of nonclassified temporary census employees restored by 
retransfer under the provisions of section 8 of the act of June 18, 1929, to their 
former classified positions on the Census Bureau permanent roll may be fixed 
initially, upon retransfer, at any rate within their respective classified grades, 
not to exceed the rate previously paid in their unclassified positions. 21 Comp. 
Gen. 386, modified. 

Where the permanent classified position, from which a census employee was 
transferred under section 8 of the act of June 18, 1929, to a temporary un- 
classified position during the decennial census period, has been reallocated prior 
to retransfer, pursuant to said section, of the employee to his former permanent 
position, the employee’s salary rate may be fixed initially, upon retransfer, at 
any rate within the grade as reallocated, not to exceed the rate previously paid 
in the unclassified position. 


Accordingly, in the light of the foregoing considerations, question 
a is answered in the affirmative, and question } is answered in the 
negative, making it unnecessary to answer question c. Question d 
is stated too broadly to permit of a specific answer. 

The rule stated herein is to be regarded as limited to the class of 
employees represented by the case presented in the first paragraph 
of your letter. 


(B-86874) 


LEAVES OF ABSENCE—ACCRUALS DURING PERIODS OF SUSPENSION 
PENDING INVESTIGATION OF SUBVERSIVE ACTIVITIES 


An employee of the War Department who was suspended from duty pending 
investigation of suspected subversive activities, but who was subsequently 
reinstated by the Secretary of War with compensation for the entire period 
of suspension under authority of section 3 of the act of December 17, 1942, 
is entitled to credit for leave earned during the entire period of suspension. 

Under section 83 of the act of December 17, 1942, providing that employees of 
the War Department suspended for suspected subversive activities may be 
allowed, upon reinstatment, compensation in an amount not to exceed the 
difference between the amount they normally would have earned during 
the period of suspension and their interim net earnings, an employee ‘so 
reinstated, regardless of the amount of his interim net earnings, may be 
regarded as having received his compensation from the Government for 
accrual of leave purposes so as to entitle him to credit for leave earned 
during the entire period of suspension. 

Where the War Department suspended an employee pending investigation of 
suspected subversive activities and the Secretary of War under the discre- 
tionary authority vested in him by section 3 of the act of December 17, 1942, 
reinstated the employee without authorizing compensation for the period 
of suspension, such period should be regarded as leave of absence without 
pay, and, therefore, annual leave accrues during such period only in ac 
cordance with the terms and conditions of section 10 of the Annual Leave 
Regulations, respecting accrual of leave during a non-pay status. 


Acting Comptroller General Yates to the Secretary of War, September 18, 1943: 
I have your letter of September 2, 1943, as follows: 


Section 3 of the Act approved 17 December 1942 (Public Law 808, 77th Con- 
gress), reads in part as follows: 

“***Those persons summarily removed under the authority of this section 
may, if in the opinion of the Secretary concerned, subsequent investigation 
so warrants, be reinstated, and if so reinstated may, in the discretion of the Sec- 
retary concerned, be allowed compensation for all or any part of the period of 
such removal in an afmount not to exceed the difference between the amount 
such person would normally have earned during the period of such removal, at 
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the rate he was receiving on the date of removal, and the interim net earnings 
of such person.” 

In decision A-88178 of 6 August 1938 to the Secretary of Agricuiture (18 Comp. 
Gen. 136) it was stated, quoting from the syllabus: 

“A period of unjustified suspension from service is to be regarded as a period 
of leave without pay for leave purposes under the Annual Leave Act of March 
14, 1936, and Section 10 of the annual leave regulations effective January 1, 
1988, and if the period of unjustified suspension is less than 30 days, annual 
leave is earned during the period of suspension. 

“If a suspended employee is retained in the service after a period of unjusti- 
fied suspension, leave with pay accrued under the Annual Leave Act of March 
18, 1986, and the annual leave regulations effective January 1, 1988, prior and 
subsequent to the period of suspension and leave accrued during the period of 
suspension, if less than 30 days, as well as leave with pa} authorized to be 
advanced within the limitations of the law and regulations, may, within the 
discretion of the administrative office and upon election by the employee, be 
substituted for the period of unjustified suspension without pay and the 
employee paid accordingly.” 

In the light of the above, we present for your consideration the following 
hypothetical case: 

A civilian employee of the War Department is suspected of subversive activ- 
ities and his immediate removal is deemed warranted in the demands of national 
security. As a result the employee is immediately suspended pending removal 
by the Secretary of War under the authority contained in the above-quoted 
provision of law, such suspension lasting for a period of more than 30 days. 
Upon consideration and investigation, the charges are found to be unsubstan- 
tiated and the Secretary of War orders the employee reinstated in his position. 
During the period of investigation the employee is on the rolls of the Department 
as “suspended pending action taken on recommendation for removal under Sec- 
tion 3 of the Act approved 17 December 1942 (Public Law 808, 77th Congress).” 
Under the provisions of Section 3 of the above-quoted act any employee who has 
been removed under this authority may, if subsequent investigation so war- 
rants, be reinstated, and if so reinstated, may, in the discretion of the Secre- 
tary be allowed compensation for all or any part of the period of such removal 
in an amount not to exceed the difference between the amount such person 
would normally have earned during the period of such removal, at the rate he 
was receiving on the date of removal and the interim net earnings of such person. 
Your decision is respectfully requested on the following questions which arise 
as a result of this situation: 

(1) If the employee is paid for the entire period of suspension may leave be 
earned for the entire period of suspension? 

(2) If the employee is paid the difference between what he would have earned 
and what was earned while on suspension, does he earn leave during the entire 
period or is the leave-prorated to cover only the equivalent time for which the 
War Department pays him? For example; if the employee's salary is $200 per 
month in his Federal position and he earns $100 per month while on suspension 
and the War Department pays him the difference, namely; $100 per month, 
does he earn leave for 30 days each month, or for 15 days each month which 
would be the equivalent time for which the War Department would pay his 
salary? 

(3) If the salary during suspension exceeds that which would have been 
earned in his Federal position, and therefore the War Department is prohibited 
from making any payment, although willing if not so restricted, would the 
employee earn leave for the period of suspension? 

(4) If it has been administratively determined that payment for the period of 
suspension should not be made, is leave earned during the entire period of 
suspension? 


For the purpose of this decision it is assumed that the case pre- 
sented by you as being “hypothetical” is meant to be typical of cases 
confronting the department in the matter of administering the act 
in question. 
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The act of December 17, 1942, 56 Stat. 1053, quoted in the first 
paragraph of your letter, is a reenactment, in substance, of cor- 
responding provisions appearing in the act of June 28, 1940, 54 Stat. 
679, 681, which expired by operation of law June 30, 1942 (see sec- 
tion 12 of the statute), Regarding the earlier law of June 28, 1940, 
it was held in decision of January 29, 1942, 21 Comp. Gen. 717, as 
follows-(quoting from the syllabus) : 

The authority under section 6 of the act of June 28, 1940, to summarily 
remove employees ef the War and Navy Departments and of the Coast Guard 
upon suspicion of “espionage or other subversive activities and to compensate 
them for the period of removal after investigation and reinstatement includes, 
also, the authority to suspend employees pending investigation of suspected sub- 
versive activity and to compensate them for the period of suspension after 
investigation and restoration to active duty, without charging any portion of 
the period to annual leave. Decisions holding that compensation may not be 


paid for a period of suspension in the absence of specific statutory authority 
therefor, distinguished. 


Giving consideration to the legislative history of the earlier enact- 
ment, particularly Senate Report No. 1863 on bill H. R. 9822, Sev- 
enty-sixth Congress, Third Session, which became said statute, quoted 
in pertinent part in the decision of January 29, 1942, the conclusion 
appears justified that the Congress intended employees who are 
cleared of subversive charges after suspension from duty, are author- 
ized, within the discretion of the Secretary of War, to be restored to 
active duty without the loss of any benefit of compensation or leave 
of absence to which they otherwise would have been entitled had they 
remained on active duty during the period of suspension. Hence, 
the rules stated in the decision of August 6, 1938, 18 Comp. Gen. 136, 
two paragraphs of the syllabus of which are quoted in your letter, 
having no relation to the statute here under consideration, are not 
for application in answering the questions submitted. 

In view of the purpose and intent of the controlling statute as 
above stated, question (1) is answered in the affirmative. 

Referring to questions 2 and 3, the employee in both cases would 
earn leave during the entire period of suspension, the employees 
being regarded as having received their compensation from the Fed- 
eral Government for accrual of leave purposes. 

As the controlling statute vests a discretion in the Secretary of 
War either to allow or to deny compensation for the period of sus- 
pension when an employee is reinstated to active duty, it follows that 
if the Secretary, in his discretion, denies compensation for the period 
of suspension, that period should be regarded as leave of absence 
without pay and leave with pay would accrue during such period 
only in accordance with the terms and conditions of that portion of 
section 10 of the Annual Leave Regulations providing as follows: 


* * * Except as* provided in section 9 hereof, annual leave shall not 
accrue to an employee while in a non-pay status due to leave without pay or 


Sy 3 > oF th 












































207 


furlough when the duration of such non-pay status in any calendar year aggre- 
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rst gates 30 calendar days or more: Provided, that when the duration of such non- 
pay status is in excess of 80 calendar days in any calendar year, such excess 
or- shall affect the accrual of annual leave only when it aggregates 10 calendar 
at days, and likewise for each aggregate period of 10 calendar days thereafter. 
Se Annual leave shall not accrue during any period of suspension for disciplinary 
eC- reasons. 
40, Question (4) is answered accordingly. 
as 
— (B-35985) 
sate 
des, QUARTERS AND SUBSISTENCE ALLOWANCES—NAVY ENLISTED MEN— 
— DURING PERIOD OF MISSING IN ACTION 
ifter 
n of Section 10 of Pay Readjustment Act of 1942, and the regulations issued there- 
it be under, authorizing allowances for enlisted men not furnished quarters or 
rity rations in kind, contemplate payment of quarters and subsistence allow- 
ances where the duty assignment of the man makes impractical the fur- 
t- nishing of rations and quarters normally and usually furnished, but neither 
ac the said act nor regulations gives to an enlisted man the right to payment 
Sev- of such allowances merely on a showing that quarters and subsistence were 
ted not furnished him. 
m The allowances authorized under section 10 of the Pay Readjustment Act of 
sion 1942, and regulations issued thereunder, for enlisted men not furnished 
quarters or rations in kind may not be paid to an enlisted man of the Navy 
are during the period he was absent from his ship in a missing status follow- 
hor- ing enemy action, in the absence of a showing that during such period of 
dt absence he was in a duty status entitling him to the allowances or that 
a tO he was authorized at the beginning of such absence to receive the said 
eave allowances. 
they Assistant Comptroller General Yates to the Secretary of the Navy, September 
ence, 2 5 $ 
136, Reference is made to your letter of July 27, 1943, as follows: 
atter, There is forwarded herewith a letter from Ensign L. A. Schmidt, SC-V(G) 
> not USNR, Disbursing Officer, U. 8. Naval Hospital, Great Lakes, Illinois, dated 
15 June 1943, with accompanying endorsements, relative to the right of Delmar 
D. Wiley, ARM 8c, USN, to subsistence allowance for the period during which 
te as he was absent from his ship in a missing status, following action with the 
enemy. 

Your decision is requested as to whether Wiley is entitled to the per diem 
vould allowances for quarters and subsistence under Table I-B. Special of Hxecutive 
ovees Ordér 9206 of 27 July 1942, while absent from his ship and not in a travel status 

y during the period 24 August 1942 to 4 April 1943, under the conditions set forth 
Fed- in the enclosed correspondence, 

In this connection your further decision is requested on the specific question 
presented by the Bureau of Supplies and Accounts in the enclosure, namely, 
ry of whether other enlisted men similarly situated are entitled to credit of per diem 
f sus- allowances for quarters and subsistence while absent from their respective ships 
or stations in a missing status, irrespective of whether they are later declared 

s that to be dead or are rescued and returned to naval jurisdiction. 
veriod The circumstances surrounding the absence of Wiley from his ship 
peence are set forth in a letter addressed to the Chief of the Bureau of Sup- 
penne plies and Accounts, dated July 1, 1943, in pertinent part, as follows: 

0 

ae 1. Returned. The service record of subject-named man indicates that on 
8: 24 August 1942, following action with the enemy, he was declared to be missing. 
t It is further indicated that he was a crew member of a plane which was on 
a that day.shot down during enemy action. On 4 April 1943 information was 


received that he was safe on Carteret Island and that he was rescued from 
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this island on or about 10 April 1943 and reported to Commander Aircraft Serv- 
ice Unit 6 on 24 April 1943 for temporary duty. 


Section 10 of the act of June 16, 1942, 56 Stat. 363, provides: 


To each enlisted man not furnished quarters or rations in kind there shall 
be granted, under such regulations as the President may prescribe, an allowance 
for quarters and subsistence, the value of which shall depend on the conditions 
under which the duty of the man is being performed, and shall not exceed $5 


perday: * * * 

Executive Order 9206 of July 27, 1942, promulgated to carry out 
the provisions of section 10 of the act of June 16, 1942, supra, provides, 
in pertinent part, as follows: 

Regulations governing the granting of allowances for quarters and subsistence 
to enlisted men of the Navy who are not furnished quarters or rations in kind. 


* * * Men on duty where quarters or rations in kind are not furnished shall 
be granted daily allowances as follows: 


B.—Special—When assigned (@xcept as hereafter provided) to Europe, 8S. A., 
India, Africa, Australia, or at such other country or isolated stations as deter- 
mined by the head of the department concerned, or when absent from their ships 
on temporary duty not involving travel. 


Then follows the value of the allowances prescribed, 

From the above it is clear that neither the act, nor the regulations 
issued pursuant thereto, gives to an enlisted man a right to payment 
of a money allowance for subsistence and quarters merely on a show- 
ing that none were furnished him. The evident purpose of the statute 
is to provide for payment thereof where the duty assignment of the 
man makes impractical the furnishing of the rations and quarters 
normally and usually furnished. 

The record does not disclose that at the time Wiley was declared 
missing he was authorized to receive the allowances prescribed by the 
regulations, supra, nor that for the period concerned he was in a duty 
status within the meaning of the statute and the regulations. Accord- 
ingly, there appears to be no authority for the payment to him of 
such allowances. 

The conclusion hereinabove reached would appear equally applic- 
able to all enlisted men similarly situated, unless, of course, they were 
authorized to receive the allowances involved at the time of the be- 
ginning of their absence, in which event the situation would appear 
to be governed by the provisions of section 2 of the act of March 7, 
1942, 56 Stat. 144. Cf. 22 Comp. Gen. 193 ; B-28935, February 17, 1943. 


(B-35897) 


EMPLOYEES SEPARATED FROM SERVICE UPON TERMINATION OF 


AGENCY AND PAID LUMP SUM FOR ACCRUED LEAVE; LEAVE 
RIGHTS, ETC. 


The lump-sum payment for accumulated and accrued annual leave of employees 
of the National Youth Administration separated from the service on or 
prior to January 1, 1944, on account of the liquidation of that agency—which 
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payment is specifically authorized by the act of July 12, 1943—is in addi- 
tion to the employees’ regular or basic compensation, and, therefore, such 
lump-sum payment may not be regarded as subject to retirement deductions. 

The separation date of employees of the National Youth Administration may 
not be made effective as of a date later than January 1, 1944—the final 
date specified in the act of July 12, 1943, for liquidation of that agency— 
so that, employees separated from the service on or prior to that date who 
have been paid the lump-sum payment authorized under the said act for 
accumulated and accrued leave may not be regarded as in an annual leave 
status for any period subsequent to January 1, 1944, nor may annual leave 
be computed over a period after that date. 

Although the granting of leave without pay after the date a position is abolished 
by law is unauthorized, the provisions of section 9 (c) of the Annual 
Leave Regulations, as amended by Executive Order No. 9371, respecting 
the granting of leave without pay or furlough to employees with unused 
leave whose services are terminated under certain conditions, may be re- 
garded as authorizing the bridging over of a period not to exceed 12 months 
between the date of separation of an employee from the National Youth Ad- 
minisfration—on account of the liquidation of that agency on or prior to 
January 1, 1944—and reappointment in another Government agency for the 
purpose of transferring annual and sick leave credits pursuant to sec- 
tions 6 and 9 of the Annual and Sick Leave Regulations, respectively. 

The lump-sum payment authorized by the act of July 12, 1943, to be made for 
accumulated and accrued annual leave of employees of the National Youth 
Administration separated from the service on or prior to January 1, 1944, 
due to the liquidation of that agency, does not constitute “salary” within 
the meaning of dual compensation statutes of 1916, prohibiting, under cer- 
tain conditions, the payment from appropriated funds of more than one 
salary to a person. 

While the provisions of the act of July 12, 1943, authorize a lump-sum payment 
for accumulated and accrued annual leave of employees of the Nationa] Youth 
Administration separated from the service on or prior to January 1, 1944, 
on account of the liquidation of that agency, such employees—except those 
who, because of their period of active duty, cannot liquidate any or all of 
their annual leave by that date—may be granted terminal annual leave in 
the usual manner over periods up to and including that date. 


Acting Comptroller General Yates to the Chairman, War Manpower Commis- 
sion, September 23, 1943: 


There has been considered your letter of September 3, 1943, as 
follows: 


I have your decision of August 6, 1943 (B-85897) [23 Comp. Gen. 85] in reply 
to a letter from this office dated July 22, 1943 making inquiry as to the availability 
of the appropriation for liquidation of the National Youth Administration for 
the payment of accumulated and accrued annual leave to those employees whose 
services are essential throughout the period of liquidation. Your decision rela- 
tive to this subject has materially assisted the National Youth Administration 
in its plans for liquidation, and I am, therefore, most appreciative of your prompt 
reply to my inquiry. However, it is deemed advisable to consult your office fur- 
ther in this matter in that a number of questions, having an important bearing 
upon personnel administration, have arisen in connection with the application of 
the above-cited decision. Decision B-35897 of August 6, 1943 provides, “I have 
to advise that you are authorized to pay the employees a lump-sum amount upon 
separation from the Government services on or prior to January 1, 1944, for their 
accumulated and accrued annual leave computed upon the basis stated in said 
decision of May 27, 1943.” Decision B-34531 of May 27, 1943 to the Secretary of 
Agriculture, concerning the method of computation, provides, “It follows, as sug- 
gested in your letter, that no leave on leave may be paid for and that it would not 
be proper to compute the leave on the period immediately following separation. 
The lump-sum payment will represent the total compensation covering each day 
of accrued annual leave without any credit for Sundays and holidays (which 


otherwise would have been authorized had the leave been granted during 
service).” 
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Specifically, the questions which have arisen concerning the application of the 
above-cited decisions are presented, as follows: 

A. An employee having sufficient accumulated and accrued leave to his credit 
on December 31, 1943 to be retained in pay status under usual method of payment 
to January 31, 1944, is discontinued from active duty on December 81, 1943, and 
at this time is paid properly in a lump-sum for all leave to his credit: 

1. Is such lump-sum payment to be considered for all purposes as salary? 
If the answer to this inquiry is in the affirmative, the following questions are 
presented for consideration : 

(a) Shall deductions for the retirement fund be made at the existing rate? 

(b) Shall the date of separation from Federal employment be established as 
of December 31, 1943, or shall the employee be considered in leave status for the 
actual number of work days represented by the lump-sum payment; or may the 
employee, at the discretion of the Agency, be placed in leave without pay status 
for a period following December 31, 1943, thus permitting transfer of sick leave in 
the event of transfer to another Federal agency? 

(c) If the separation date is December 31, 1943 and the employee reports on a 
re-employment basis for duty with another Federal agency on January 5, 1944, 
would any portion of the lump-sum payment be subject to refund under existing 
laws relative to dual compensation? 3 

(d) If the employee is considered in leave status or is placed in leave without 
pay for a period following lump-sum payment, would any part of the lump-sum 
payment be subject to refund as dual compensation if the employee reports to 
another Federal agency during the interim period on a transfer basis? 

(e) Shall the existing withholding tax be deducted from the lump-sum payment? 

2. In the event your answer to question A-1 is in the negative, it is respectfully 
requested that you provide a reply on this basis to each of the questions (a through 
d in item 1), supra. 

B. Shall the lump-sum payment be considered and reported to the Department 
of Internal Revenue as income in calendar year 1943 or 1944? 

C. The language of Decision B-35897 authorizes payment for accumulated and 
accrued annual leave on or prior to January 1, 1944, but our interpretation is that 
lump-sum payment is not mandatory except for those employees who, because of 
their period of active duty, cannot liquidate any or all of their annual leave by 
January 1, 1944. Is our interpretation correct in this respect? 

D. May an employee who is awarded a lump-sum payment before January 
1, 1944, be retained in leave without pay status until January 1, 1944, and if so, 
may the employee, assuming transfer to another Federal agency, have accumu- 
lated and accrued sick leave transferred to his credit on the records of the 
agency to which he transfers? 

BH. Must the lump-sum payment in all cases technically result in a break in 
Federal service for the employee so paid, even though the employee enters duty 
for another Federal agency at the beginning of business on the day following 
that on which the lump-sum payment was authorized? 

Inasmuch as it is necessary for the National Youth Administration to reduce 
progressively the number of employees who are assisting in the liquidation of 
the Agency, an early reply will be appreciated. 


The questions presented will be considered in the light of the fol- 
lowing provisions of section 9 of the Annual Leave Regulations, Exec- 
utive Order No. 8384, dated March 29, 1940, as amended by Executive 
Order No. 9371, dated August 24, 1943, effective August 23, 1943: 


Sec. 9. Leave without pay shall not be granted until all accumulated and cur- 
rent accrued leave allowable under these regulations is exhausted, except that 


(c) An employee whose active services are terminated as a result of the 
expiration of a statute in connection with the administration of which he is 
employed and who at the time of such expiration has not exhausted his accumu- 
lated and current accrued leave may be granted leave without pay or furlough 
for a maximum period of 12 months. 


The lump-sum payment “for accrued annual leave of employees 
separated from the Government service due to’the discontinuance of 
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the National Youth Administration” authorized by the act of July 
12, 1943, 57 Stat. 518, Public Law 135, is a payment made in lieu of 
leave earned but not taken. While the payment is made because of, 
and in return for, services, and for that reason should be regarded 
as compensation for services rendered, nevertheless such a lump-sum 
payment made because an employee has not taken annual leave need 
not be regarded as “salary” for all purposes, the amount payable not 
being computed over any actual period of time. Accordingly, ques- 
tion Al is answered in the negative. 

As an employee already will have received the salary of his position 
for all of the time served up to and including the date of his sepa- 
ration, it follows that the lump-sum payment for unused accrued 
leave is in addition to his regular or basic compensation and is not 
subject to retirement deductions. See 5 Comp. Gen. 139; compare 
27 Comp. Dec. 190. Accordingly, question Al (a) is answered in the 
negative. 

Under the provisions of the act of July 12, 1943, the separation date 
of an employee of the National Youth Administration may not be 
made effective as of a date later than January 1, 1944. The employees 
who receive the lump-sum payment for the leave they have not taken 
prior to that time are not to be regarded ds in an annual leave status 
after that date. That is, the annual leave for which the lump-sum 
payment is made may not be computed over a period after the posi- 
tion has been abolished by law. Decision of May 27, 1948, B-34531, 
to the Secretary of Agriculture. Notwithstanding the provisions of 
section 9 (c) of the Annual Leave Regulations as amended by Execu- 
tive Order No. 9371, above quoted, the employees of the National 
Youth Administration actually may not be granted leave without pay 
for a period following January 1, 1944, in a position which has been 
abolished by statute, but the new regulation may be interpreted as 
authorizing the bridging over of a period not to exceed 12 months 
between separation from the National Youth Administration posi- ~ 
tion and reappointment in another agency of the Government for the 
purpose of transferring annual and sick leave credits pursuant to 
section 6 of the Annual Leave Regulations and section 9 of the Sick 
Leave Regulations. Question Al (b) is answered accordingly. 

As the lump-sum payment made in lieu of leave not taken is not 
computed over any period of time, it need not be regarded as “salary” 
within the meaning of the dual compensation act of May 10, 1916, 39 
Stat. 120, as amended by the act of August 29, 1916, 89 Stat. 582, 
providing: 


That unless otherwise specially authorized by law, no money appropriated by 
this or any other Act shall be available for payment to any person receiving 
more than one salary when the combined amount of said salaries exceeds the 
sum of $2,000 per annum * * *, 
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Compare 18 Comp. Gen. 768, 772, and the decisions therein cited. 
Accordingly, question Al (c) is answered in the negative. Of course, 
it is to be understood that no portion of the annual leave not taken 
under the National Youth Administration for which a lump-sum 
payment has been made, may later be recredited to an employee in 
another agency of the Government. 

In view of the answers to questions Al (b) and Al (c), no answer 
to question-Al (d) appears necessary. 

Question Al (e) properly is for consideration by the Commissioner 
of Internal Revenue. Pending a decision of the Commissioner of 
Internal Revenue to the contrary, it is the view of this office that the 
withholding tax should be deducted from the lump-sum payment. 

Question B, also, properly is for consideration by the Commissioner 
of Internal Revenue, rather than by this office. 

Referring to question C, your interpretation is correct. That is to 
say, over periods up to and including January 1, 1944, the employees 
of the National Youth Administration may be granted terminal annual 
leave in the usual manner, 

Question D is answered in the affirmative subject to a limitation 
of 12 months between January 1, 1944, and reappointment in another 
agency of the Government. See answer herein to question Al (b). 

In view of the provisions of section 9 (c) of the Annual Leave Regu- 
lations, as amended by Executive Order No. 9371, and the answers to 


questions Al (b) and D, it appears that no answer is required to 
question E. 


(B-36435) 


TRAVELING EXPENSES INCIDENT TO FOREIGN TRAVEL—COSTS OF 
TRAVELERS’ CHECKS; LOSSES INCIDENT TO RECONVERSION OF 
FOREIGN FUNDS 


The cost of travelers’ checks purchased in order for an official traveler to take 
expense money out of this country for travel abroad and to reenter this 
country with unexpended foreign currency is not a travel expense item allow- 
able under the Standarized Government Travel Regulations, in the absence 
of a provision therein, express or implied, for such an item. 

Where an official traveler abroad reconverts to dollars, upon leaving a particular 
country, the unusued balance of loca) funds obtained. during his stay there, 
and the relation of such reconversion to the necessities of public travel is 
established by a showing that the amount originally converted bore some 
reasonable relationship to the estimated official needs (anticipated per diem, 
transportation, and miscellaneous actual expenses) of the traveler, he may 
be reimbursed—under paragraph 8 (c) of the Standardized Government 
Trave] Regulations—for a loss sustained by reason of the difference between 
the buying rate and selling rate for dollars on the day of reconversion. 

Where an official traveler abroad reconverts to dollars, upon leaving a particular 
country, the unused balance of local funds obtained to defray traveling ex- 
penses during his stay there, his claim for reimbursement for a loss sustained 
by reason of the difference between the buying rate and selling rate for 
dollars should be supported by a showing, by appropriate bank tickets or 
other evidence, of the rates and amounts of both the origina] conversion 
and the reconversion, as well as the prevailing buying rate for dollars on the 
day of reconversion. 
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An official traveler abroad who reconverts to dollars, upon leaving a particular 
country, the unused balance of local funds obtained to defray traveling ex- 
penses during his stay there may not be reimbursed for a loss sustained by 
reason of a variation in the basic value of the dollar during the period the 
local money was held by him, as distinguished from a loss sustained by 
reason of the difference between the buying rate and selling rate for dollars. 


Acting Comptroller General Yates to the Director, Office of Economic Warfare, 
September 24, 1943: 


Reference is made to a letter of August 16, 1943, from the Vice 
President of the Export-Import Bank of Washington, as follows: 


Attached hereto is a supplementary expense report on Standard Form No. 
1012 of James F. Mersereau, Counsel to the Export-Import Bank of Washington, 
with respect to the recent trip which he made on official business to South 
America. As indicated therein, his expenses included the cost of purchasing 
travelers’ checks before leaving this country and again before returning, the 
cost of commissions charged on exchange of travelers’ checks into the currency 
of the various South American countries, as well as various losses incurred in 
foreign currency exchanges which are lumped under the heading “Commission 
on Exchange”. Accordingly, we should appreciate a ruling on two points which 
are not clearly covered by the text of the Government Travel Regulations: 

1, Do commissions paid for the purchase of travelers’ checks in order to take 
expense money out of this country and for the exchange of such checks into 
foreign currency, as well as for the repurchase of such checks in order to re- 
enter this country with any yneapensen foreign currency, constitute an allow- 
able traveling expense? 

2. Do losses on foreign currency exchanges constitute an allowable expense 
when such losses are due to the fact that the selling rate is higher than the 
buying rate for United States dollars? 

We believe that both items should be allowed. Attached hereto is a memo- 
randum in support of our position which was prepared by our legal department. 

In view of the frequent appearance of these problems, we request a ruling 
on the two items listed at your early convenience. 


As the operations of the Export-Import Bank were transferred to 
the Office of Economic Warfare by Executive order of July 15, 1943, 
No. 9361, the request for decision will be considered as having been 
made upon your behalf. See 19 Comp. Gen, 150, 400. 

On the voucher enclosed with the bank’s letter, the sum of $1.50 is 
claimed as the cost of travelers’ checks for $200 bought in this country 
preparatory to Mr. Mersereau’s trip to South America in January, 
1943, and $5.52 is claimed as the sum of certain commissions on ex- 
change paid on the encashment of the checks i in Colombia, Ecuador, 
Peru, and Bolivia. The fund intended to be charged with the amount 
of the claim is not stated on the voucher or in the letter, supra, but, for 
present purposes, it will be assumed to be the item for administrative 
expenses of the Export-Import Bank contained in the act of June 27, 
1942, 56 Stat. 400, which authorizes expenditures for, among other 
things— 

* * * travel expenses, in accordance with the Standardized Government 
Travel Regulations and the Act of June 3, 1926, as amended (5 U. 8S. ©. 
821-838) * * *%, 

As to the cost of travelers’ checks: The memorandum enclosed with 
the letter discusses a decision of April 21, 1925, 4 Comp. Gen. 883, to 
the effect that an expenditure of $35 for travelers’ checks aggregating 
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$6,960, purchased at the beginning of a journey, is not reimbursable, 
since an expense of that nature, for the safekeeping of funds, is 
personal, The memorandum continues, in part— 


Commissions for the Purchase of Travelers’ Checks 


The decision of the Comptroller General made on April 21, 1925, 4 Comptroller 
General 883 (A-8553), held “the cost of travelers’ checks” to be a “personal 
expense * * * the safekeeping of privately owned funds is not a matter 
with which the Government is concerned * * *.” It is clear that the decision 
is based on the ground that charges solely for the safekeeping of funds, and for 
no other purpose, do not constitute an allowable expense. 

Under the present wartime conditions, however, safekeeping is no part of the 
motivating factor in the purchase of travelers’ checks, which is not only au- 
thorized but is practically mandatory today. This is true because of the present 
currency regulations which were explained by Press Service No. 83-68 released 
by the Treasury Department October 16, 1942. It is therein stated, inter alia: 

“* * * * after October 81, 1942, persons entering the United States from 
any place other than Mexico, Great Britain, Bermuda, Canada and Newfound- 
land will be required to turn over to Customs authorities all the currency in their 
possession in excess of $50.00. * * * * the new ruling constitutes a tight- 
ening of the controls aimed at preventing the disposition in this country of cur- 
rency looted by the Axis. * * * * the Treasury has repeatedly warned per- 
sons leaving the United States to carry some means of payment other than United 
States currency when traveling outside the United States. * * * * regula- 
tions adopted in cooperation with this Government's currency program make the 
general use of dollar currency illegal in most of the other American Republics. 

* * * travelers’ checks, drafts, or telegraphic transfers are the best means 
of satisfying financial needs while traveling outside the United States at the 
present time. 


It is evident that, as a practical matter under current conditions, an 
expense for travelers’ checks or other credit arrangements is necessary 
for civilian commercial travel abroad. 

At the time of the decision referred to, and previously, there were 
no standardized Government travel regulations; the regulations of the 
departments varied considerably, and within the more or less broad 
limits of such regulations, travel expenses were reimbursed upon a 
showing of necessity therefor and the approval of the particular de- 
partment involved. See 1 Comp. Dec. 404; 5 id. 224; 9 id. 156; 18 id. 
800 ; 25 id. 487; 2 Comp. Gen. 236; 3 id. 352; 5 id. 802. In the stand- 
ardized regulations, which were first approved in 1926, in the effort 
to make travel expenses uniform throughout the Government service 
the items to be reimbursed were listed with particularity, and it was 
not left to the discretion of the employee traveling, or his department 
head, or this office, to allow even necessary items not provided for by 
regulation. 9 Comp. Gen. 311. Although the then recent decisions 
with respect to travelers’ checks (4 Comp. Gen, 883, supra; A10005, 
August 5, 1925) doubtless were considered, no items of that character 
were included, and any inference from paragraph 1 (“Employees 
* * * will provide themselves with sufficient funds for all current 
expenses”) would seem to be contrary to their allowance. In the 
present regulations, the only unlisted miscellaneous expenditures pro- 
vided are those incurred in connection with the transaction of official 
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business (paragraph 79), while paragraph 75 lists certain items pe- 
culiar to travel abroad (passports, visas, photographs, birth certifi- 
cates, inoculations), but the regulations do not specify or imply an 
item for the cost of travelers’ checks, 

In such circumstances, and noting that the statute with respect 
to the Export-Import Bank permits reimbursement of travel ex- 
penses only in accordance with the Standardized Government Travel 
Regulations, the allowance of any items not authorized therein—how- 
ever necessary in fact—would amount to a waiver of the statute or an 
amendment of the regulations, neither of which has this office been 
empowered to make. Rather, the indicated remedy, in the view that 
travelers’ checks are necessary, is to propose an amendment to the 
regulations. As now constituted, the regulations do not provide for 
an expense of that nature, and your first question is answered ac- 
cordingly. As to the repurchase of travelers’ checks with any foreign 
currency unexpended at the end of the trip (aside from the reasons 
just stated) it is not clear why any such expense need be incurred at the 
time of departure for the return trip over and above the cost of an 
ordinary commercial draft on a bank in this country. 

Limiting your second question to the situation evidently in contem- 
plation, your inquiry appears to be whether there may be reimbursed 
the loss incurred by a traveler abroad who, having procured more local 
funds than were used for his stay in a particular country, reconverts 
the unused balance to dollars and pays a commission on the latter 
transaction in the form of a slightly higher exchange rate than that 
for which the dollars first were sold. The difference between the buy- 
ing and selling rates normally is very small—one or two percent and 
frequently even less—and arises from the bankers’ deductions and 
charges for the sale of a dollar draft on New York. See 19 Comp. 
Gen. 652; id. 993. 

It formerly was held that the expense of reconversion of excess 
purchases of local funds is personal to the traveler and not reimburs- 
able. A-6449, December 4, 1924; A-10005, August 5, 1925. Subse- 
quently there was incorporated into the Standardized Government 
Travel Regulations, 1934 edition, under paragraph 8 (c), “Foreign 
currency.—Commissions for conversion of currency in foreign coun- 
tries may be allowed. (See pars. 90, 91.)” Perhaps due to the com- 
paratively minute sums involved, no reconsideration of the earlier 
decisions has been requested, but, so far as such reconversions reason- 
ably are related to the necessities of public travel, their expense is 
reimbursable under that paragraph. Such relation would be estab- 
lished if the amount originally converted into the local currency bore 
some reasonable relation to the estimated official needs of the traveler 
in that country, that is, the anticipated per diem, transportation, and 
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miscellaneous actual expenses. In claiming any such item it would 
be necessary for the traveler to show, by appropriate bank tickets or 
other evidence, the rates and amounts of both the original conversion 
and the reconversion, as well as the prevailing buying rate on the day 
of reconversion, since it is the difference between that buying rate 
and the selling rate at which dollars were repurchased that is reim- 
bursable, not any variation in the basic value of the dollar during the 
period the local money is held by the traveler. Any gain or loss in 
the latter connection is for the traveler’s account alone. Finally, con- 
trary to the suggestion contained in the memorandum submitted, 
neither question is affected or controlled by the act of March 26, 1934, 
48 Stat. 466, which provides a program for reimbursement of currency 
losses of an entirely different nature, namely, those losses incurred 
by officers of the Government in the service abroad due to the appre- 
ciation of foreign currency exchange rates over the prevailing rates 
of exchange in effect at the time the American dollar was devalued. 
See Executive Order 7972, as amended, 

The voucher forwarded with the bank’s letter is returned herewith. 
Since it represents a reclaim of items suspended in a prior payment, 
the present voucher should be forwarded to the Claims Division of 
this office for direct settlement as a claim. If the account containing 
the original voucher has not been forwarded to this office by such time, 
the original voucher may be withdrawn from such account and for- 
warded for advance consideration with the present claim. 

Referring to the items listed on the claim, the cost of the travelers’ 
checks will be for elimination in view of the foregoing. The items 
for commission on exchange of travelers’ checks on January 10, 21, 
22, 25, 27, and 28 will be expected to be established by exchange receipts 
attached to the original voucher. See paragraphs 80 (d) and 90 of 
the travel regulations. The five items totaling $1.26, comprising the 
commission on exchange at Quito, Ecuador, appear to merit a some- 
what more clarifying statement than that submitted, in order that it 
may be made plainly to appear in what way the amounts claimed are 


in fact the cost of converting dollar checks into local funds, or vice 
versa, 


(B-86497) 


RENTAL, SUBSISTENCE AND QUARTERS ALLOWANCES; FAMILY 
ALLOWANCE BENEFITS; TRANSPORTATION FOR DEPENDENTS— 
MEMBERS OF WOMEN’S ARMY CORPS 


Under the provisions of sections 2 and $ of the act of July 1, 1948, making appli- 
cable to officers and enlisted members of the Women’s Army Corps and their 
dependents and beneficiaries the rights, benefits, and privileges applicable 
“in like cases” to officerg appointed under the act of September 22, 1941, or 
the laws and regulations applicable “in like cases” to enlisted men, as the 
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case may be, such members are entitled to payment of increased allowances 
on account of dependents, not in all cases in which male members in the 
service would be entitled to said allowances, but in cases where, as regards 
dependents, the situation of the woman is “like” or analogous to that of a 
man in service. 


The husband of a member of the Women’s Army Corps may not be regarded in 
any case as a dependent of such member for the purpose of payment to her 
of the increased rental and subsistence allowances authorized to be paid 
officers, or the quarters allowance authorized for enlisted men of the first 
three pay grades, by the Pay Readjustment Act of 1942 on account of “de- 
pendents” as defined in section 4 of the said act. 


A member of the Women’s Army Corps may not be paid increased rental and 
subsistence allowances or quarters allowance, authorized by the Pay Read- 
justment Act of 1942, on account of her unmarried child under 21 years of age 
except in cases where the child’s father is deceased and the mother is not 
remarried, or under circumstances of a particular case establishing that the 
child is in fact dependent upon his mother. 


Members of the Women’s Army Corps, otherwise entitled to increased rental 
and subsistence allowances or quarters allowance authorized by the Pay 
Readjustment Act of 1942 on account of “dependents” as defined in section 4 
of the said act, may be paid such increased allowances on account of a father 
or mother where it is established that the father or mother is in fact depend- 
ent on such member for his or her chief support. 


A member of the Women’s Army Corps, otherwise entitled to the transportation 
for dependents authorized by section 12 of the Pay Readjustment Act of 
1942 and section 4 of the act of June 5, 1942, is entitled to transportation for 
her father or mother in fact dependent on her for chief support, and for 
her unmarried child under 21 years of age, if the father of said child is de- 
ceased and the member is not remarried, or if the child is in fact dependent 
on her for his support. 


The husband of an enlisted member of the Women’s Army Corps may not be 
regarded as a “dependent” within the meaning of the Servicemen’s Depend- 
ents Allowance Act of 1942 so as to entitle him to payment of the family 
allowance benefits authorized by the said act for dependents of enlisted 
personne! of designated grades. 

The family allowance benefits authorized by the Servicemen’s Dependents Al- 
lowance Act of 1942 for dependents of enlisted men of designated grades may 
be paid to a child of a member of the Women’s Army Corps if the child's 
father is deceased and the mother is not remarried, or, in case the father is 
not deceased, if the child is in fact dependent upon his mother. 


The family allowance benefits authorized by the Servicemen’s Dependents Al- 
lowance Act of 1942 for dependents of enlisted men of designated grades may 
be paid to class B dependents (parent, grandparent, brother or sister) of 
enlisted personnel of the Women’s Army Corps, even though she is receiving 
the said allowance asa wife of an enlisted man, upon showing, as provided 
in the act, that the relative is dependent on such enlisted member for “a 
substantial portion of his support.” 


The six months’ death gratuity benefits payable under the act of December 17, 
1919, as amended, to the widow, child, or other previously designated depend- 
ent relative of a deceased officer or enlisted man of the Army may be paid 
to the surviving husband of a deceased member of the Women’s Army Corps 
to the exclusion of a child or a designated relative. 


A member of the Women’s Army Corps is not entitled to transportation at Gov- 
ernment expense for her husband, whether or not he is dependent in fact 
upon her, under section 4 of the act of June 5, 1942, and section 12 of the 
Pay Readjustment Act of 1942, authorizing such transportation for depend- 
ents, as defined in section 4 of the latter act, of officers and enlisted men 
of designated grades. 

Where the husband of a member of the Women’s Army Corps is a member of the 
armed forces and drawing increased rental and subsistence allowances or 
quarters allowance authorized under the Pay Readjustment Act of 12 
on account of dependents, their child or children may not be regarded as 
dependent upon the mother so as to entitle her to increased allowances 
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(rental and subsistence, quarters, or transportation for dependents) on 
account of dependents. 

A. divorced member of the Women’s Army Corps is not entitled on account of her 
child to payment of the increased rental and subsistence allowances or 
quarters allowance on account of dependents, authorized under the Pay 
Readjustment Act of 1942, in the absence of an affirmative showing that the 
responsibility of the child’s support has been shifted to the mother. 

An officer or enlisted man is not entitled to increased rental and subsistence 
allowances or quarters allowance under the Pay Readjustment Act of 1942 
on account of a wife who is a member of the Women’s Army Corps. 

An officer, or enlisted man of the first three pay grades, whose wife is a member 
of the Woman's Army Corps and who has a dependent child as defined in 
section 4 of the Pay Readjustment Act of 1942 may be paid increased rental 
and subsistence allowances or quarters allowance under said act on account 
of dependents, 

Where the husband of an enlisted member of the Women’s Army Corps is an officer 
or enlisted man in the armed services and is receiving increased allowances 
on account of their dependent child, the family allowance benefits authorized 
by the Servicemen’s Dependents Allowance Act of 1942 to be paid to depend- 
ents of enlisted personnel of designated grades are not payable to the child 
as a dependent of the Women’s Army Corps member. 

A waiver by a member of the Women’s ‘Army Corps or by her husband, who is a 
member of the armed services, of the statutory right to allowances (rental, 
quarters, or transportation for dependents) will not be recognized by this 
office as having any effect upon the benefits authorized by the statutes for 
the spouse in whose favor the waiver is attempted. 


—_—_ Comptroller General Yates to the Secretary of War, September 24, 
g 


There has been considered your letter of August 16, 1948, in which 
you presented for decision several questions relative to dependency 
allowances, etc., for members of the Women’s Army Corps established 
by the act of July 1, 1943, 57 Stat. 371, Public Law 110. Section 2 
of the said act, relating to enlisted personnel of that corps, provides: 


* * * All laws and regulations now or hereafter applicable to enlisted 
men or former enlisted men of the Army of the United States and their dependents 
and beneficiaries shall, in like cases,and except where otherwise expressly pro- 
vided, be applicable respectively to enlisted personnel and former enlisted per- 
sonnel of such corps and their dependents and beneficiaries. 


Section 8 thereof, relating to commissioned officers, provides: 


* * * They and their dependents and beneficiaries-shall have all of the 
rights, privileges, and benefits accorded in like cases to other persons under that 
Act, [September 22, 1941, 55 Stat. 728] except where otherwise expressly provided. 


The questions stated in your letter will be considered in their order. 


(1) May payments of increased: allowances for rental and subsistence on 
account of dependents be made to officers of the WAC under the Pay Readjust- 
ment Act of 1942, as amended? 

(2) May payments of monetary allowance for quarters on account of de- 
pendents be made to enlisted personnel of appropriate grades of the WAC eater 
the Pay Readjustment Act of 1942, as amended? 


Sections 5 and 6 of the Pay Readjustment Act of June 16, 1942, 
56 Stat. 361, provide: 


Sec. 5. Hach commissioned officer on the active list, or on active duty, 
below the grade of brigadier general or its equivalent, in any of the services 
mentioned in the title of this Act, shall be entitled at all times, in addition to 
his pay, to a money allowance for subsistence. The value of one subsistence 
allowance is hereby fixed at 70 cents per day. To each officer of any of the 
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said services receiving the base pay of the first, second, third, or sixth period 
the amount of this allowance shall be equal to two subsistence allowances, and to 
each officer receiving the base pay of the fourth or fifth period the amount of 
this allowance shall be equal to three subsistence allowances: Provided, That 
an officer with no dependents shall receive one subsistence allowance in lieu 
of the above allowances. 

Sec. 6. Except as otherwise provided in this section, each commissioned officer 
below the grade of brigadier general or its equivalent, in any of the services 
mentioned in the title of this Act, while either on active duty or entitled to 
active-duty pay shall be entitled at all times to a money allowance for rental 
of quarters. 

To an officer having a dependent, receiving the base pay of the first period the 
amount of said allowance shall be $60 per month, to such an officer receiving 
the base pay of the second period the amount of this allowance shall be $75 
per month, to such an officer receiving the base pay of the third period the amount 
of this allowance shall be $90 per month, to such an officer receiving the base 
pay of the fourth period the amount of this allowance shall be $105 per month, 
and to such an officer receiving the base pay of the fifth or sixth period the 
amount of this allowance shall be $120 per month. 

To an officer having no dependents, receiving the base pay of the first period 
the amount of said allowance shall be $45 per month, to such an officer receiving 
the base pay of the second period, the amount of said allowance shall be $60 
per month, to such an officer receiving the base pay of the third period the 
amount of said allowance shall be $75 per month, to such an officer receiving the 
base pay of the fourth period the amount of said allowance shall be $90 per 
month, and to such an officer receiving the base pay of the fifth or sixth period 
the amount of said allowance shall be $105 per month. 


Section 10 of the said Pay Readjustment Act of 1942, 56 Stat. 363, 


364, authorizes a money allowance for nese for certain enlisted 
men, as follows: 


Each enlisted man of the first, second, or third grade, in the active military, 
naval, or Coast Guard service of the United States having a dependent as 
defined in section 4 of this Agt, shall, under such regulations as the President 
may prescribe, be entitled to receive, for any period during which public quar- 
ters are not provided and available.for his dependent, the monthly allowance 
for quarters authorized by law to be granted to each enlisted man not furnished 
quarters in kind: Provided, That such enlisted men shall continue to be entitled 
to this allowance although receiving the allowance provided in the first para- 
graph of this section if by reason of orders of competent authority his dependent is 
prevented from dwelling with him. 


Section 4 of that act defines the term “dependent” as including 
“at all times and in all places a lawful wife and unmarried children 
under twenty-one years of age,” and, also, the father or mother of 
the person concerned “provided he or she is in fact dependent on 
such person for his or her chief support.” 

The applicability of such sections to women in the armed services 
has been the subject of several recent decisions of this office. In 
decision dated October 29, 1942, 22 Comp. Gen. 406, it was held that 
a nurse in the Nurse Corps (female) of the Navy was not entitled 
to increased rental and subsistence allowances on account of de- 
pendents. Also, it was held that such increased allowances on ac- 
count of dependents were not authorized for members of the Women’s 
Reserve in the Coast Guard Reserve and the Women’s Reserve in 
the Naval Reserve. 22 Comp. Gen. 838, id. 955; B-32874, August 
4, 1943. Speaking generally, the basis of those decisions was that 
the statutory provisions authorizing payment of increased allow- 
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ances on account of dependents were enacted with dependents of 
male members, only, of the services in contemplation. In none of 
these cases was evidence found of any intention on the part of the 
Congress that such character of allowances were to be paid to women 
members. The act of October 26, 1942, 56 Stat. 988, 990, fixing the 
pay of personnel of the Women’s Army Auxiliary Corps—the fore- 
runner of the present Women’s Army Corps—expressly provided 
that said personnel should receive pay and allowances at the rates 
provided by law for certain officers or enlisted men, without depend- 
ents, in the Regular Army. By the act of December 22, 1942, 56 
Stat. 1072, it was provided that certain pay and allowances were 
authorized to be paid to nurses in the Army and Navy, but it was 
expressly stated that said allowances should be those authorized for 
designated officers without dependents. Hence, the cited decisions 
seem to be consistent with the legislative policy as gathered from the 
applicable statutes. 

The language of the bill which later became the act of July 1, 
1943, here involved, was suggested by the War Department. In his 
letter of February 1, 1943, transmitting the draft of the proposed 
substitute bill to the Chairman, Committee on Military Affairs, 
United States Senate (printed as part of Senate Report No. 45 to 
accompany S, 495) the Secretary of War stated: 

It is not anticipated that the proposed measure will result in any substantial 
additional cost. The principal additional costs will be occasioned by the author- 
izing of members of the Women’s Army Auxiliary Corps to receive flight pay, 


additional pay for overseas duty, and allowances for dependents. * * * [Ital- 
ics supplied.] 


The matter of allowances for members of the Women’s Army 
Corps was discussed at some length at the hearings on the bill before 
the Committee on Military Affairs, House of Representatives. The 
committee was advised by General M. G. White, appearing as a repre- 
sentative of the War Department, that if the bill should be enacted 
members of the Women’s Army Corps “would be entitled to all the 
pay and allowances that any other member of the Army is entitled 
to, depending upon grade, and so on. It would be different from 
the nurse pay, which provides that they are entitled to the pay of 
commissioned officers without dependents.” Page 23 of the said 
hearings. On page 21 General White stated that he did not think 
they should ask for pay for the Women’s Army Corps that is not in 
accord with pay authorized for the nurses, As a result of the dis- 
cussion before the committee, General White proposed certain 
changes in the bill to the effect that the provisions of the Service- 
men’s Dependents Allowance Act of 1942, 56 Stat. 381, would not be 
applicable to dependents of women enlisted under the act and that 
women commissioned thereunder would be allowed rental and sub- 
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sistence allowances without dependents. See page 24 of said hear- 
ings. The committee proposed an amendment to the bill which read 
as follows: 

Sec. 6. The provisions of the Servicemen’s Dependents. Allowance Act of 1942 

(Public Law .625, Seventy-seventh Congress, approved June 23, 1942), shall not 
be applicable to the dependents of women enlisted under the provisions of this 
Act. Money allowances for subsistence and rental of quarters shall be allowed 
to women commissioned or enlisted under the provisions of this Act only to the 
extent that they are allowed to male commissioned officers and enlisted men, 
respectively, without dependents. 
The House adopted the said amendment and passed the bill as so 
amended but the Senate failed to agree and the House receded from 
such amendment. See the statement of the managers on the part of 
the House in the conference report on the bill, H. R. Report No. 595, 
78th Congress. 

Considering such legislative history and the broad language of the 
said act of July 1, 1943, the conclusion that the Congress intended, 
within the language used in the act, to authorize the payment of 
increased allowances on account of dependents for members of the 
Women’s Army Corps appears inescapable, notwithstanding the fact 
that such provision results in a material discrimination between such 
members and nurses in the Army and Navy, as well as members of the 
Women’s Reserve in the Naval Reserve and the Women’s Reserve in 
the Coast Guard Reserve. However, the language used in sections 2 
and 3 of said act, quoted above, does not authorize payment of such 
allowances to women in all cases in which a male member of the service 
would be entitled to said allowances. The law provides that officers 
“and their dependents arid beneficiaries shall have all of the rights, 
privileges, and benefits accorded in like cases to other persons” ap- 
pointed under the act of September 22, 1941, 55 Stat. 728. It is pro- 
vided, also, that all laws and regulations applicable to enlisted men 
and their dependents and beneficiaries shall “in like cases and except 
where otherwise expressly provided, be applicable” to enlisted per- 
sonnel of the Women’s Army Corps and their dependents and bene- 
ficiaries. Therefore, it becomes material to determine under what 
circumstances, insofar as dependents xre concerned, the situation of a 
woman in the Women’s Army Corps is analogous to that of a man 
in the service. 

As indicated above, a man is entitled to increased allowances on 
account of a lawful wife, an unmarried child under 21 years of age 
or a father or mother in fact dependent on him for chief support. 
The law does not make a husband a dependent and, in view of the 
difference between the duties and responsibilities of a man toward his 
wife and those of a wife toward her husband, there is no reasonable 
basis for a conclusion that a husband was intended to be regarded 
in any case as a dependent under such statutory provisions. 
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Under the law an unmarried child under 21 years of age of a male 
officer or enlisted man entitled to increased allowances on account of 
dependents is presumed to be dependent upon the officer or enlisted 
man for the purpose of paying such increased allowances. Said pro- 
vision recognizes the fact that the primary duty of support is on the 
father. As was stated in decision of February 26, 1943, 22 Comp. 
Gen. 838, 840— 

* * * Children may be, and often are, dependent on their mother for sup- 
port, but as the primary duty of support is on the father, there would be no 


thought of conclusively presuming children to be dependent on their mothers 
at all times and in all places merely by virtue of the relationship * * * 


Hence, to be considered a “like” case or a case analogous to that of a 
man in the service the responsibility of providing for the child must 
be upon the woman claiming the increased allowances. The fact that 
a woman in the service does not have the primary responsibility for 
the support of a child would make her situation materially different 
from that of a father in the service. In other words, a member of 
the Women’s Army Corps who has a child whose father is living gen- 
erally does not have the same responsibilities for the support of the 
child as the father and, therefore, under such circumstances, her case 
would not be considered like that of a father in the service insofar as 
payment of dependency allowances is concerned. If the father is 
deceased and the mother is not remarried or where the circumstances 
in a particular case establish that a child is in fact dependent upon 
his mother, a member of the Women’s Army Corps, her situation then 
approximates that of a man in the service who has a child and, if other- 
wise within the terms of the statutes, such a child properly may be 
regarded as a dependent for the purpose of payment of dependency 
allowances. 

Applying the same principles, it seems clear that under the said 
provisions of the act of July 1, 1943, a member of the Women’s Army 
Corps, otherwise entitled to increased allowances for dependents, 
would be entitled to receive such increased allowances where it is 
established that her father or mother is in fact dependent on her for 
his or her chief support, the same as in the case of a male member of 
the service. 

It may be added that there is doubt whether, at present, many of the 
members of the Women’s Army Corps could meet the requirements as 
to actual dependency in the case of either a child or a parent. Section 
II, Women’s Army Auxiliary Corps Circular No. 13, dated Octobe 
14, 1942, provides: : 

1. No applicant will be accepted for enrollment in the Women’s Army Auxiliary 
Corps if she has anyone dependent upon her for financial support unless such 


support can be met entirely by means other than that derived from her pay as 
a member of the Women’s Army Auxiliary Corps. 


See, also, statements made by the Director, Women’s Army Auxiliary 
Crops, at the hearings before the subcommittee of the Committee on 





DECISIONS OF THE COMPTROLLER GENERAL 223 


Appropriations, House of Representatives, on the Military Establish- 
ment Appropriation Bill for 1944, pages 117 and 118. 

Within the limitations stated above, questions (1) and (2) are 
answered in the affirmative. 

(8) May officers and enlisted personnel of appropriate grades of the WAC be 


paid for transportatien of dependents under the Pay Readjustment Act of 1942, 
as amended, and Public Law No. 580, approved 5 June 1942? 


Transportation at Government expense for dependents of officers, 
warrant officers or enlisted men of the Army is authorized by section 
12 of the act of June 16, 1942, 56 Stat. 364, 365, and section 4 of the act 
of June 5, 1942, 56 Stat. 315. The dependents for whom such trans- 
portation is authorized are as defined in section 4 of said act of June 
16, 1942, supra, the same as in the case of increased rental and subsist- 
ence allowances and, following the reasoning as stated in answer to 
questions (1) and (2) with respect to such increased allowances, a 
member of the Women’s Army Corps, otherwise entitled to transporta- 
tion for dependents under the applicable law, would be entitled to such 
transportation for her father or mother in fact dependent on her for 
his or her chief support and for her unmarried child or children under 
21 years of age, if the father of said child or children is deceased and 
she is not remarried or if they are in fact dependent on her. Question 
(3) is answered.accordingly. 

(4) May payments of family allowances be made to dependents of enlisted 


personnel of the WAC of appropriate grades under the Servicemen’s Dependents 
Allowance Act of 1942? 


The Servicemen’s Dependents Allowance Act of 1942, 56 Stat. 381, 
authorizes an allowance accruing to dependents of certain enlisted 
men. For the purpose of the law the dependents are grouped into two 
classes. Class A dependents include the enlisted man’s wife or child, 
and as to those dependents, there is no requirement that there be a 
showing of actual dependency. Section 104 of the act provides that 
the allowances “shall be granted and paid * * * to the Class A 
dependent or dependents of any such enlisted man upon written appli- 
cation to the department concerned made by such enlisted man or made 
by or on behalf of such dependent or dependents.” As was stated in 
decision of April 14, 1943, 22 Comp. Gen. 955, 965, “The effect of these 
provisions is to remove from consideration questions of actual de- 
pendency with respect to an enlisted man’s. wife or child. In. other 
words, the law presumes that such persons are actually dependent 
upon the enlisted man after a satisfactory showing that the relation- 
ship exists.” Thus, the situation insofar as Class A dependents are 
concerned is the same as that with respect to provisions authorizing 
increased rental and subsistence allowances for a wife or child. For 
the reasons stated in answer to questions (1) and (2), the husband of a 
woman member of the Women’s Army Corps may not be considered a 
dependent within the meaning of the statute. As to children the state- 
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ments made in answer to questions (1) and (2) with respect to children 
being dependent upon a member of the Women’s Army Corps for the 
. purpose of increased rental and subsistence allowances are applicable. 
That is, if a member of the Women’s Army Corps has a child whose 
father is deceased and she is not remarried, said child would be entitled 
to the benefits of the Servicemen’s Dependents Allowance Act of 1942, 
if otherwise within the terms of the statute. Also, if the father of said 
child is not deceased but, because of circumstances, the child is in fact 
dependent upon its mother, the child would be entitled to the benefits 
of said act. 

Class B dependents include the parent, grandparent, brother or sister 
of the enlisted man “who is found by the Secretary of the department 
concerned to be dependent upon such enlisted man for a substantial 
portion of his support.” Since the benefits authorized by that portion 
of the law are payable only after a showing of substantial dependency, 
a member of the Women’s Army Corps who can establish that such 
dependency actually exists with respect to a relative mentioned in the 
statute reasonably would be in the same situation as an enlisted man 
in the service who established such a dependency relationship. There- 
fore, it is concluded that Class B dependents of a member of the 
Women’s Army Corps may receive the benefits authorized by the said 
act of June 23, 1942, if otherwise within the provisions of that act. 
Your question (4) is answered accordingly. 

* (5) May the six months’ death gratuity authorized by the Act of 17 December 


1919, as amended, be paid to beneficiaries of officers and enlisted personnel of the 
WAC otherwise entitled thereto? 


Insofar as here material, the act of December 17, 1919, 41 Stat. 367, 
as amended by the act of June 4, 1920, 41 Stat. 766, and the act of 
March 2, 1923, 42 Stat. 1385, as codified in 10 U. S. Code 903, provides: 


Hereafter, immediately upon official notification of the death from wounds or 
disease, not the result of his own misconduct, of any officer or enlisted man on 
the active list of the Regular Army or on the retired list when on active duty, the 
Chief of Finance of the Army shall cause to be paid to the widow, and if there, be 
no widow to the child or children, and if there be no widow or child to any other 
dependent relative of such officer or enlisted man previously designated by him, 
an amount equal to six months’ pay at the rate received by such officer or enlisted 
man at the date of his death. The Secretary of War shall establish regulations 
requiring each officer and enlisted man having no wife or child to designate the 
proper dependent relative to whom this amount shall be paid in case of his death. 
Said amount shall be paid from funds appropriated for the pay of the Army: 
* * * And provided further, That none of the funds appropriated for the 
purposes of this section shall be used for the payment of such six months’ pay 
to any married child or unmarried child over twenty-one years of age of a de- 
ceased officer or enlisted man who is not actually a dependent of such deceased 
officer or enlisted man. * * 


The provisions of that act were made applicable to dependents of 
officers and enlisted men of the Army of the United States by the 
act of December 10, 1941, 55 Stat. 796. 

The act of December 17; 1919, as amended, authorizes payment of 
a gratuity to certain relatives of a deceased officer or enlisted man. 
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Such gratuity is to be paid to the widow and, if no widow, to the 
child or children, and if no widow or child, to “any other depend- 
ent relative of such officer or enlisted man previously designated by 
him.” Said payments are made to the widow or, if no widow, to 
the child or children, merely upon a showing of the relationship 
and, with respect to “any other dependent relative * * * pre 
viously designated,” it was held in decision dated July 30, 1942, 22 
Comp. Gen. 85, that no showing of actual dependency was required 
by the statute and that such payments legally could be made to a 
previously designated relative who had an insurable interest in the 
deceased. While no actual financial dependency ordinarily would 
exist, there is no question that a husband has an insurable interest 
in his wife and, hence, comes within the general scope of the statute. 
However, the question arises as to whether the surviving husband 
of the deceased member of the Women’s Army Corps should be con- 
sidered in the same position as a widow of a deceased officer or en- 
listed man, or whether he should be included in the third class en- 
titled to benefits under the statute, that is, “any other dependent 
relative * * * previously designated.” Obviously, the statute 
was enacted with relatives of male members of the Regular Army 
in mind and the language employed is particularly applicable to 
such relatives. However, the statute has been made applicable to 
nurses (act of March 8, 1928, 45 Stat. 249) and now has been made 
applicable to members of the Women’s Army Corps. Being payable 
upon the death of the person concerned, the payment authorized is 
in the nature of an insurance payment. The act of December 17, 
1919, was preceded by the act of May 11, 1908, 35 Stat. 108, which 
was repealed at the beginning of the First World War by the War 
Risk Insurance Act of October 6, 1917, 40 Stat. 408, Considering 
the apparent purpose of the statute to authorize a gratuity payable 
first to the near relative of the deceased who generally would suffer 
the most immediate loss incident to the death, the case of a deceased 
member of the Women’s Army Corps survived by a husband reason- 
ably may be viewed as analogous or as a “like” case to that of a 
deceased officer or enlisted man survived by a widow. On that basis 
it is concluded that a surviving husband of a deceased member of the 
Women’s Army Corps would be entitled to payment under the 
statute to the exclusion of other relatives. If it were held otherwise, 
in all cases where a woman member is survived by both husband and 
infant children, the husband would be excluded and the amount 
could be paid only to the children, under guardianship, and that 
could not be changed even by the member’s prior designation of her 
husband as beneficiary. It is difficult to read that intent in the 
statute in applying its terms by analogy to women personnel in the 
service. However, as the statute does not expressly mention a sur- 
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viving husband or widower, or in terms make him a preferred payee, 
having been enacted for male personnel, the matter is not free from 
doubt and, if contested, the courts might decide that a child or a 
designated beneficiary took precedence over the husband, resulting 
in possible double payments of the gratuity. To obviate such pos- 
sibility, it is suggested that administrative action be taken by your 
Department toward obtaining legislation to fix definitely the person 
to be paid in such cases. See, in this connection, decision of August 
26, 1943, B-86362, 23 Comp. Gen. 140, concerning a somewhat similar 
situation with respect to the travel allowance to be paid discharged 
members of the Women’s Army Corps who previously had been 
members of the Women’s Army Auxiliary Corps. 


(6) If your answer to question (1) is in the affirmative, may a WACO officer be 
paid increased allowances for rental and subsistence on account of a husband as 
if the word “wife,” as used in Section 4 of the Pay Readjustment Act of 1942 
includes husband? If not, would the answer be different if the husband were de- 
pendent in fact upon the WAC officer? 

(7) If your answer to question (2) is in the affirmative, may enlisted person- 
nel of appropriate grades of the WAC be paid the monetary allowances in lieu 
of quarters on account of a husband as if the word “wife” as used in Section 4 of 
the Pay Readjustment Act of 1942 includes husband? If not, would the answer 
be different if the husband were dependent in fact upon the enlisted member of 
the WAC? 

(8) If your answer to question (3) is in the affirmative, may a WAC officer or 
a WAC member of the appropriate enlisted grade be paid for the transportation 
of a husband as if the word “wife” as used in Section 4 of the Pay Readjustment 
Act of 1942 includes husband? If not, would the answer be different if said 
husband were dependent in fact upon said officer or enlisted member? 

(9) If your answer to question (4) is in the affirmative, may a husband of an 
enlisted member of appropriate grade of the WAC be paid family allowances un- 
der the Servicemen’s Dependents Allowance Act of 1942 as if the word “wife” as 
used in said Act includes husband as one of the Class A dependents entitled to 
said family allowance? If not, would the answer be different if the husband 
were dependent in fact upon said WAC enlisted member? 


Neither section 4 of the Pay Readjustment Act of 1942 nor the 
Servicemen’s Dependents Allowance Act of 1942 includes a husband 
as a dependent and there appears no basis to deduce a legislative 
intent to authorize payment of dependency allowances under those 
statutes on account of a husband. See the answer to questions (1), 
(2), (8) and (4). Therefore, questions (6), (7), (8) and (9) are 
answered in the negative, 


(10) If your answer to question (5) is in the affirmative, may the six months’ 
death gratuity authorized to be paid by the Act of 17 December 1919, as amended, 
be paid to the husband of a WAC officer or enlisted member as if the word 
“widow” as used in said Act includes a widower? 

(11) If your answer to question (10) is in the negative, may the husband of a 
WAC officer or enlisted member be paid the death gratuity under the Act of 17 
Deoem ber 1919, as amended, if previously designated as a beneficiary under said 

(12) If your answer to question (11) is in the affirmative, will dependency in 
fact of said husband have to be shown, or will the insurable interest of the hus- 
band in said wife support payment without any showing of dependency under 
the principles set forth in your decision of 80 July 1942, B—25657? 


These questions are answered in the answer to question (5) and ap- 
pear to require no further discussion. 
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(18) If your answer to question (1) is in the affirmative, would an officer of 
the WAC be entitled to increased rental and subsistence allowances for depend- 
ents on account of a minor child or children— 

(a) If her husband is serving in the armed forces and drawing increased 
rental and subsistence allowances on account of dependents under the Pay Re- 
udjustment Act of 1942? 

(b) If the husband is not serving in the armed forces and is unable to support 
such child or children? 

(c) If the husband is employed in civilian occupation and able to support 
said child or children? 

(d) If the husband is deceased? 

(e) If the WAC officer and husband are divorced? } 


In answer to questions (1) and (2) it was stated that if the husband 
of a member of the Women’s Army Corps is deceased and she is not 
remarried her child may be considered a dependent for increased al- 
lowance purposes, and, likewise, if because of facts in a particular 
case, said child is in fact dependent upon his mother, a member of the 
Women’s Army Corps, even if her husband is not deceased. If the 
husband of a member of the Women’s Army Corps is in the armed 
forces and drawing increased rental and subsistence allowances on 
account of dependents, the child or children may not be regarded,as 
dependent upon the mother. That is equally true under the circum- 
stances stated in subquestion (c). Ifthe Women’s Army Corps officer 
and her husband are divorced that, at least ordinarily, would not re- 
move the father’s obligation to support his child and, therefore, in 
the absence of an affirmative showing that the responsibility of sup- 
port had been shifted to the mother, a divorced officer of the Women’s 
Army Corps would not be entitled to increased allowances on account 
ofachild. It is anticipated that the cases in which the husband of an 
officer of the Women’s Army Corps is not able to support her ch*]d or 
children, or cannot be required to provide such support, will -be rare. 
If such a status is established, the situation of the officer of the Womén’s 
Army Corps may be considered like that of a male officer in the service 
insofar as the payment of dependency allowances is concerned. Qwues- 
tion (13) is answered accordingly. 

(14) If question (6) is dmswered in the affirmative— 

(a) Would an officer of the WAC be entitled to increased rental and subsist- 
ence allowances on account of a husband if the husband is serving in the armed 
forces and drawing dependency allowances for a child or children? 

(b) Would an officer or enlisted man be entitled to increased rental and sub- 
sistence allowances or monetary allowances in lieu of quarters for a wife who 


is a member of the WAC and drawing allowances on account of a child or 
children? 


As question (6) was answered in the negative, this question requites 
no answer. However, see the answer to questions (1) and (2) and, 
with respect to subquestion (b), it may be stated generally that an 
officer or enlisted man is not entitled to increased allowances for a 
wife who is a member of the Women’s Army Corps. See 22 Comp. 
Gen. 955, answer to questions (4), (5), (10) and (18). 
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(15) If question (7) is answered in the affirmative— 

(a) Would an enlisted member of appropriate grade of the WAC be entitled 
to monetary allowances in lieu of quarters on account of a husband if the husband 
is serving in the armed forces and drawing dependency allowances for a child 
or children? 

As question (7) was answered in the negative, this question requires 
no answer. However, see the answer to questions (1) and (2). 

(16) If an officer or enlisted man and a WAC officer or enlisted member were 
married and had two children, may each claim one child as a dependent to sup- 
port claim for increased allowances on account of dependents? 

In view of the answer to questions (1) and (2) this question is 
answered in the negative. Under the circumstances stated the WAC 
officer or enlisted member would not be entitled to increased allow- 
ances. See the answer to question (13). 

(17) Is an officer or enlisted man of the first three grades entitled to increased 


rental or subsistence allowances or monetary allowances in lieu of quarters for 
dependents on account of a 


(a) If the wife is serving in the WAC and is furnished quarters at Govern- 
ment expense or monetary allowances in lieu thereof? 

(b) If the dependents include a minor child or children? 

Subquestion (a) is answered in the negative. See answer to question 
(14) (b) and 22 Comp. Gen. 955, answer to questions (4), (5), (10) 
and (13). Subquestion (b) is not entirely clear. If the question was 
intended to present the situation of an officer or enlisted man whose 
wife is in the Women’s Army Corps and who also has a dependent 
child or children as defined in section 4 of the Pay Readjustment Act 
of 1942, it may be answered by saying that under such circumstances 
the fact that his wife is serving in the Women’s Army Corps would 
not preclude payment to him of increased allowances otherwise author- 
ized on account of a dependent child. See 22 Comp. Gen. 955, answer 
to questions (4), (5) and (13). 

(18) If your answer to question (4) is in the affirmative would the family al- 
lowances prescribed by the Servicemen’s Dependents Allowance Act of 1942 be 
payable to the child or children of the enlisted member of the WAC— 

(a) If the husband is serving as an officer or enlisted man and entitled to 


allowances for dependents on account of a minor child or children? 
(b) no husband is employed in a civilian capacity and able to support said 
children 


(c) If the husband is unable to support said child or children and no other 
means for their support are available? 

(d) Where husband is serving as an enlisted man of the lower four grades 
and tis WAC wife is receiving the family allowance, may the WAC of the ap- 
a grades make a family allowance for dependents, either Class A or 

? 


In view of the answer to question (4) subquestions (a) and (b) 
are answered in the negative. Subquestion (c) is answered by say- 
ing that if it can be established by satisfactory evidence that the child 
is in fact dependent upon the enlisted member of the Women’s Army 
Qorps, such child would be entitled to the benefits of the Servicemen’s 
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Dependents Allowance Act of 1942. Subquestion (d), insofar as it 
relates to Class A dependents, is answered in the negative. See the 
first paragraph of the answer to question (4). Respecting Class B 
dependents, the family allowance would be authorized if dependency 
is established as provided in the said Servicemen’s Dependents Al- 
lowance Act of 1942. See the second paragraph of the answer to ques- 
tion (4). 


(19) If your answer to question (3) is in the affirmative, may a WAC officer 
or enlisted member of appropriate grade claim dependent allowances on account 
of the transportation of— 


(a) A husband not in the armed services? 

(b) Children where the husband is living? 

(ec) Children if the husband is in the armed services? 

(d) Husband is in the armed services and drawing increased allowances on 
account of said child or children? 

(20) If your answer to question (3) is in the affirmative, may a WAC officer or 
enlisted member of the appropriate grade, who is married to an officer or enlisted 
man of appropriate grade for dependent transportation, elect to receive reim- 
bursement for transportation of one child and the husband be reimbursed for the 
transportation of another child under circumstances where dependent trans- 
portation is authorized by law? 

(21) If your answer to question (3) is in the affirmative, where a WAC officer 
or enlisted member of appropriate grade who is married to an officer or enlisted 
man of appropriate grade for dependent transportation is transferred to a differ- 
ent station, may the WAC wife claim reimbursement for transportation of a child 
or children to her permanent station— 

(a) Where the children were residing with their parents? 

(b) Where the children were not residing with their parents? 


Questions (19), (20) and (21) are answered in the negative, except 
that with respect to 19 (b), transportation of the children as de- 
pendents would be authorized where it is established that such children 
are in fact dependent on the mother. See the answer to question (3). 


(22) May a WAC officer or enlisted member married to an officer or enlisted 
man in the armed services waive her right to allowances or monetary allowances 
in lieu of quarters, or reimbursement for transportation of dependents, in favor 
of her husband and allow him to draw said increased allowances, or may the 
husband likewise waive his right to such allowances in favor of the wife? 


The allowances authorized to be paid to members of the Women’s 
Army Corps and to male officers and enlisted men are fixed by statute. 
If the situation of the person concerned meets the conditions of the 
statutes, he or she is entitled to the amount duthorized. It appears 
to be settled that the attempted waiver of such statutory rights does 
not estop the person from later recovering the amounts involved, the 
courts having held that such right may not be waived. See decision 
dated August 17, 1943, B-35874, 23 Comp. Gen. 109, and cases cited 
therein. Accordingly, a purported waiver by either the husband or 
wife of a right to allowances will not be recognized by this office as 
having any effect upon the benefits authorized by the statute for the 
spouse in whose favor the waiver is attempted. 
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RENTAL ALLOWANCE—NAVAL OFFICER OCCUPYING GOVERNMENT- 
OWNED QUARTERS ON ARMY POST ON RENTAL BASIS 


A Naval officer who, with his wife, occupied on a rental basis Government- 
owned quarters constructed and maintained at a military post and assigned 
to Army officers without charge must be regarded as having occupied public 
quarters, and, therefore, he is not entitled to the money allowance for rental 
of quarters authorized under section 6 of the Pay Readjustment Act of 1942, 
as amended, for officers with dependents. 


Assistant pee General Yates to the Secretary of the Navy, September 


Reference is made to your letter of July 26, 1943, transmitting—with 
request for decision on the question presented therein—letter of June 
30, 1943, from J. E. Reid, Disbursing Officer, Section Base, U. S. 
Naval Operating Base, Balboa, Canal Zone, with endorsement thereon 
of .the Chief of the Bureau of Supplies and Accounts, with respect 
to the right of Commander Walter S. K. Trapnell, DE-V (G), USNR, 
to rental allowance as for an officer with dependents (wife) for the 
period February 16, 1948, to June 30, 1943. 

The disbursing officer’s letter of June 30, summarizing the facts and 
circumstances of this case, reads, in pertinent part, as follows: 


[1] (a) On June 25, 1942 Comdr. Trapnell was assigned to duty as Com- 
mander Inshore Patrol-Pacific with headquarters at the Section Base, West 
Bank, Balboa, Canal Zone. * 

(b) As of February 10, 1943 Cheat. Trapnell, who had established residence 
on the Bast Bank of the Canal in Panama City, was given verbal orders by the 
Commandant Fifteenth Naval District, Compansea Frontier, to change his 
residence to the West Bank of the Canal so as to be located nearer to his post 
of duty—Section Base. This made it necessary for Comdr. Trapnell and his 
wife to vacate their established quarters in Panama City and to seek new 
quarters on the West Bank of the Canal in closer proximity to his duty station. 
No quarters were available at the West Bank Naval Station; headquarters In- 
shore Patrol-Pacific and Section Base, are located at the Naval Station. 

(c) Comdr. Trapnell succeeded in obtaining quarters at the U. S. Army Fort 
Kobbe, APO. 832. The latter Fort is situated within a few minutes driving 
distance of this officer’s duty station, Inshore Patrol Pacific, Section Base, West 
Bank Naval Station, Balboa, Canal Zone, These quarters, which were obtained 
by authorization of the Post Commander (enclosure “c”) for a fixed monthly 
charge of approximately $81.44, were one of a set of numerous quarters con- 
structed for the use of Army officers but which are now being occupied by Army 
Officers, Civilians and Naval Officers who may desire them. These quarters 
definitely were not constructed under a low cost housing project. Actually Comdr. 
Trapnell is occupying these quarters on a civilian basis. The Army Officers 
occupying these quarters are not charged fees for rental, utilities, etc. ; however, 
they receive no rental allowance. There is one exception to the later [latter] and 
that is married Army Officers whose dependents are living in the States are 
receiving their rental allowance. The latter is true regardless of the rank of 
an officer; the only rank distinction make [made] is with regard to the number 
of rooms contained in the quarters assigned. 

(d) These quarters which Comdr. Trapnell and his wife are presently occu- 
pying are located on the Howard field, Fort Kobbe, military reservation and were 
constructed by authority of contract #W-6708-qm- 

(e) As per enclosure “f” Comdr. Trapnell is paying a total of Bighty One Dollars 
and Forty Four Cents ($81.44) per month for rent, utilities, etc. while occupying 


- 
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subject quarters at Fort Kobbe. * * * Subject officer occupied these quarters 
as of 16 Feb. 1943 and has this date given notice to the appropriate local Army 
authorities of his vacation of these quarters as of 30 June 1943. Therefore, the 
period for which rental allowance is claimed is 2/16-6/30/43, inclusive. (En- 
closure “g’’.) The appropriation to which the amounts collected as rental, etc. 
are credited, [are] as follows: Rental G. F. R. 210305; Utilities 212/30905 B. S. A., 
1942-43 F. G. A. 17P480-05; and overhead: G. F. R. 215230. 


In concluding his letter, the disbursing officer states that the “officer’s 
claim to rental allowance for the period stated in paragraph 1. (e), 
above, is based on the fact that although he was occupying government 
quarters, he was charged fees for rental, utilities and overhead as per 
the agreement entered into with the Post Commander prior to the 
occupation.” 

Section 6 of the Pay Readjustment Act of June 16, 1942, 56 Stat. 


361, prescribes the rental allowance to be paid to officers, in pertinent 
part, as follows: 


Sec. 6. Except as otherwise provided in this section each commissioned officer 
below the grade of brigadier general or its equivalent, in any of the services 
mentioned in the title of this Act, while either on active duty or entitled to active- 
duty pay shall be entitled at all times to a money allowance for rental of quarters. 

To an officer having a dependent, receiving the base pay of the first period the 
amount of said allowance shall be $60 per month, to such an officer receiving the 
base pay of the second period the amount of this allowance shall be $75 per month, 
to such an officer receiving the base pay of the third period the amount of this 
allowance shall be $90 per month, to such an officer receiving the base pay of 
the fourth period the amount of this allowance shall, be $105 per month, and to 
such an officer receiving the base pay of the fifth or sixth period the amount of 
this allowance shall be $120 per month. 

7 * * & x s ~ 

No rental allowance shall accrue to an officer having no dependents while he 
is on field or sea duty, nor shall any rental allowance accrue to an officer with 
or without dependents who is assigned quarters at his permanent station unless 
a competent superior authority of the service concerned certifies that such 
quarters are not adequate for the occupancy of the officer and his dependents, 
ifany * * 


The act of March 6, 1943, 57 Stat. 13, Public Law 5, amended the 
fourth paragraph of the above-quoted section to read, in pertinent 
part, as follows: 


* * * nor shall any rental allowance accrue to an officer with or without 
dependents who is assigned quarters at his permanent station unless a competent 
superior authority of the service concerned certifies that such quarters are not 
occupied because of being inadequate for the occupancy of the officer and his 
dependents, if any, and such certifications shall be conclusive: * 


The term “dependent” is defined in section 4 of the act, insofar as is 
here pertinent, to include “a lawful wife.” 

It will be noted that the disbursing officer states in his letter of 
June 30, 1943, supra, that the quarters which Commander Trapnell 
and his wife occupied during the period concerned “are located on the 
Howard field, Fort Kobbe, military reservation, and were constructed 
by authority of contract #+W-6708-qm-97.” This contract, which was 
entered into on April 16, 1940, called for the “Construction of Officers’ 
and Non-Commissioned Officers’ Quarters, Fort Kobbe and Panama 
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A C New Base (Howard Field) Canal Zone,” the cost of said construc- 
tion to be paid from funds appropriated by the Supplemental Military 
Appropriation Act, 1940, approved July 1, 1939, 53 Stat. 994 (21:X0540 
Construction of Buildings, Utilities, and Appurtenances at Military 
Posts). Further, the disbursing officer states that the quarters oc- 
cupied by the officer and his wife were one of a set of numerous quar- 
ters constructed not under a low cost housing project but for the use 
of Army officers who, when occupying these quarters, are not charged 
therefor but receive no rental allowance. Thus, it.appears clear that 
the quarters constructed under this contract are public quarters be- 
longing to the United States which are being assigned to Army officers 
without charge therefor. 

The right of the officers in the Army to quarters in kind is con- 
tained in the act of March 2, 1907, 34 Stat. 1168, 10 U. S. C. 728, which, 
as codified, provides: 

At all posts and stations where there are public quarters belonging to the 
United States officers may be furnished with quarters in kind in such public 
quarters, and not elsewhere, by the Quartermaster Corps, assigning to the officers 
of each grade, respectively, such number of rooms as is stated in the following 
table, namely: Second lieutenants, two rooms; first lieutenants, three rooms; 
captains, four rooms; majors, five rooms; lieutenant colonels, six rooms; 


colonels, seven rooms; brigadier generals, eight rooms; major generals, nine 
rooms; lieutenant general, ten rooms. 


With respect to the right of officers in the Navy to quarters in kind 
it was stated in decision of October 29, 1942, B-28005, 22 Comp. Gen. 
406, at page 408, “Officers of the Navy were assimilated to Army of- 
ficers as to right to quarters, or at least to commutation therefor for 
the number of rooms indicated above, under the act of March 3, 1899, 
30 Stat. 1007. See 24 Comp. Dec. 610.” These are the quarters au- 
thorized by law for officers; and, speaking broadly, it is only when 
there are no public quarters assigned to an officer that he becomes 
entitled to the rental allowance authorized to be paid to him by the 
provisions of section 6 of the Pay Readjustment Act of 1942, supra. 

In decision of February 26, 1926, A-12406, 5 Comp. Gen. 663, con- 
cerning the right of a Navy officer to rental allowance while occupying 
public quarters on a rental basis, it was held (quoting the syllabus) : 

An officer of the Navy on duty in connection with the Naval Academy dairy 
farm, who with his dependents occupied a house located on and forming a part 
of the farm property and for which he paid a monthly rental of $20 to the 
superintendent of the farm, is not entitled to rental allowance during the period 
of such occupancy, as said house being the property of the United States was 


under such administrative control as would have permitted its assignment to the 
officer as quarters without charge. 


and, in decision of January 24, 1936, A~-69778, 15 Comp. Gen. 659, con- 
cerning the right of a Navy officer to retain rental allowance paid 
him while occupying, on a rental basis, public quarters located on 
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the Island of Guam, it was stated (quoting the concluding paragraph 
of the decision) : 


The facts presented show that Commander Leonard actually occupies at his 
permanent station Government quarters under control of the Navy Department 
and assigned to him on a rental basis. The authority given Commander Leonard 
to occupy the quarters in question must be considered an assignment of public 
quarters at his permanent station within the rental-allowance law. Being en- 
titled to quarters at Government expense there is no authority of law to re- 
quire Commander Leonard to pay rental for use of those quarters. 5-.Comp. 
Gen. 663, decision A-12406, February 26, 1926. Proper adjustment of the mat- 
ter requires that Commander Leonard refund the difference between the amount 
paid him as rental allowance and the rental paid by him during the period he has 
occupied the quarters in question. 


Moreover, in letter of May 20, 1943, the Commanding Officer at Fort 
Kobbe, in furnishing information as to the amounts charged Com- 
mander Trapnell and another naval officer occupying quarters at the 
post on a rental basis, states, in part: 

Quarters on a rental basis for these officers was approved by a former Post 
Commander. It is the opinion of the present Post Commander that officers of the 


Navy, occupying quarters on this Post, should be on the same basis as officers 
of the Army. 


and the Commanding General of the Panama Canal Department, in 
transmitting said letter to the Commandant of the 15th Naval District, 


It is felt that the two Naval officers should not be receiving commutation in 


view of the fact that they are occupying regular Army officers’ quarters. 

Furthermore, since the amounts charged Commander Trapnell 
monthly for said quarters are stated as being $75 for rent (except for 
the period February 16 to 28, when the rental was $55.50 per month) ; 
$6.25 for utilities; and $0.19 for overhead, a total charge of $81.44 per 
month, to hold that he is entitled to rental allowance as for an officer 
with dependents (wife) during the period of such occupancy would 
be to authorize a credit of rental allowance in his account in the amount 
of $120 per month under circumstances where the Government has 
received from him monthly during said period a total of only $81.44, 
a monthly difference in the officer’s favor of $38.56. 

In view of the foregoing, and in the absence of a requirement or 
authorization of law for the occupancy by Commander Trapnell and 
his wife of the quarters here concerned on a rental basis, there appears 
no reason why the rental charge should have been exacted from him. 

Accordingly, it must be held that Commander Trapnell and his 
wife occupied quarters in kind within the meaning of the rental al- 
lowance law (section 6 of the Pay Readjustment Act of 1942, supra) 
for the period concerned, and there is no authority for crediting him 
with rental allowance during said period. 

The papers submitted with your letter are retained in this office. 
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(B-86446) 


CONTRACTS—DEFAULT—RELETTING ON BASIS DIFFERENT THAN 
SPECIFIED IN ORIGINAL CONTRACT DUE TO EXCESSIVE REPLACE- 
MENT BID 


Where, upon a contractor’s default and after readvertisement for bids, the Gov- 
ernment elected to have the work performed on a basis entirely different 
than that contemplated under the original contract because the only bid 
received upon readvertisement was considered excessive, the defaulted con- 
tractor is liable to the Government for any damage arising out of the breach, 
representing the difference between the original contract price and the rea- 
sonable cost of completing the work as originally specified, together with 
the cost incurred by the readvertisement for bids and such other administra- 
tive expenses aS may be directly attributable to the default. 

In the absence of express or clearly implied stipulations to the contrary, a de- 
posit to secure faithful performance of a Government contract is regarded 
merely as a guarantee against such loss or damage as is actually occasioned 
the Government by breach of the contract, rather than as a liquidation in 
advance of the damages which might result from the contractor’s default, 
so that a breach of the contract does not of itself give the Government an 
absolute right to the amount deposited; but the Government may exercise 
its common-law right to retain and resort to such deposit for application or 
set-off against damages resulting from default. 

An election by the Government, upon a contractor’s default, to have the work 
performed on an entirely different basis than that contemplated under the 
defaulted contract—due to the fact that the only replacement bid received 
appeared excessive—does not relieve the contractor from liability for dam- 
ages resulting from the breach, and, while the replacement bid is not com- 
petent as a measure of actual damages, it may be taken as an indication 
that the reasonable cost of completing the work as originally specified 
would have been in excess of the contract price at least to the extent of the 
defaulting contractor’s deposit to secure faithful performance, and, therefore, 
refund of the deposit is not authorized. 


Acting Comptroller General Yates to the Administrator of Veterans’ Affairs, 
September 27, 1943: 


Reference is made to your letter of August 18, 1943, concerning the 
default of the Coal City Tile Company, Coal City, Illinois, under its 
unnumbered contract, consisting of its bid dated November 12, 1942, 
and acceptance thereof dated November 25, 1942, for the installation of 
certain scagliola marble at the Veterans’ Administration Facility, 
Dwight, Illinois, at a lump-sum price of $790, less a discount of two 
percent for payment within 30 calendar days. 

In your letter you state that after repeated requests to proceed with 
the work to be performed under the contract, the contractor on May 
17, 1943, addressed a letter to your Administration stating that it was 
unable to secure the necessary material and workmen for the job and 
requesting refund of the amount of $197.50, submitted as a guaranty 
or security deposit pursuant to the pertinent requirements of its ac- 
cepted proposal, as follows: 


Bid Bond: Bids will not be considered unless accompanied by a bid bond of not 
less than 25% of the amount of the bid. The deposit may be in the form of certi- 
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fied check, cash, United States Government bond, or surety bond. All checks 
should be made payable to the treasurer of the United States. 

Performance bond: The deposit of the successful bidder submitted as bid bond 
will be retained as performance bond as a guarantee of faithful and diligent 
performance of the services contemplated by the specifications. Deposits of 
unsuccessful bidders will be returned as soon as possible after award of contract 
has been determined. 


Thereafter, under date of May 22, 1943, it appears that the con- 
tractor was advised that an attempt would be made to obtain the serv- 
ices elsewhere and that it would be held responsible for any excess 
cost occasioned thereby, in accordance with the provisions of para- 
graph 4 of the “Conditions” forming a part of the contract, in pee. 
nent part, as follows: 


If the contractor refuses or fails to make deliveries of the materials or sup- 
plies within the time specified, or any extension thereof, the Government may 
by written notice terminate the right of the contractor to proceed with deliveries 
or such part or parts thereof as to which there has been delay. In such event, 
the Government may purchase similar materials or supplies in the open market 
or secure the manufacture and delivery of the materials and supplies by contract 
or otherwise, and the contractor and his sureties (if any) shall be liable to 
the Government for any excess cost occasioned the Government thereby: * * * 


However, it appears further that, upon resolicitation of bids it was 
possible to secure but one bid for the work; that such bid, being in the 
amount of $1,350, was considered excessive and was not accepted; and 
that, consequently, it was deemed advisable “to have the scagliola 
replaced with plaster,” the cost of which it is understood was not 
commensurate with the price stipulated in the defaulted contract. 

In view of the facts and circumstances thus presented, you request 
a decision as to whether this office would be required to object to 
your refunding to the contractor the amount of the deposit. 

Preliminary to reaching a conclusion in the matter, there arises the 
question as to whether the said deposit properly should be regarded 
as a liquidation in advance of all the damages which might result 
from the contractor’s default. It apparently is well settled that, in 
the absence of an express or clearly implied stipulation to the contrary 
contained in the applicable contract, a deposit of this nature is re- 
garded merely as a guarantee against such loss or damage as is actually 
occasioned the secured party by breach of the contract. See Wilson 
v. Mayor, Etc., of Baltimore, 83 Md. 203, 34 Atl. 774; Barber Asphalt 
Paving Co. v. City of St. Paul, 136 Minn. 396, 162 N.W. 470; Cf. Lam- 
port Manufacturing Supply Co. v. United States, 65 C. Cls. 579; John 
1’. Hickey v. United States, 65 id. 729. 

There is nothing in the above-quoted language of the contractor’s 
accepted proposal specifically designating the security deposited as 
liquidated damages. Neither is there anything contained therein from 
which it reasonably could be inferred that the parties intended the 
amount of such security as liquidated damages. Under the circum- 
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stances the deposit may not be regarded as having been given for the 
purpose of liquidating in advance the damages which might be occa- 
sioned by the contractor’s default and the breach of the contract does 
not of itself give the Government an absolute right to the amount de- 
posited. However, it does not necessarily follow that the contractor 
is entitled to refund of the deposit. On the contrary, if the contractor 
became liable to the Government in damages upon the default, the 
Government legally may exercise its common-law right to retain and 
resort to the deposit for application or set-off against such damages. 
See McKnight v. United States, 98 U. S. 179, 186; Barry v. United 
States, 229 U. 8. 47; Taggart v. United States, 17 C. Cls. 322, 327. 

The decision in United States v. Awman, 234 U. S. 36, may not be 
accepted as controlling in this case. There, upon the Government’s 
reletting the defaulted contract and proceeding under the standard 
provisions of paragraph 4 thereof to bring suit to recover the excess 
cost incurred in completing the same, it was held that, since the re- 
quirements of the new contract were materially different from those 
of the original, the new contract was not one for work which the 
defendant was obligated to carry out and, therefore, could not be 
used for the measure of recovery for the defendant’s breach. 

Whether in the instant case the reletting of the original contract 
on a different basis operated to wholly discharge the contractor is a 
question clearly distinguishable from the question determined in the 
Awman case, supra. As stated by the Supreme Court of the United 
States in United States v. United States Fidelity Co., 236 U. S. 512, 
523: 


* * * There the Government, upon Axman’s default, “annulled” his con- 


tract pursuant to its fourth paragraph; that is, undertook to complete it in his 
stead and charge him with the excess cost. As appears from the reports of the 
case (167 Fed. Rep. 915; 234 U. §. 42, 43), it was “not a suit to recover gener- 
ally whatever damages the United States would have sustained had Axman 
abandoned his contract, but a suit for damages under the express stipulations 
of the contract ;” that is to say, under its fourth paragraph. No other question 
was considered or decided. 


Since here the contractor’s failure to perform its obligations under 
the contract was not due to some intervening excusable cause, and 
operated wrongfully to deprive the Government of that for which 
it had bargained and had a legal right to receive, the contractor is 
not released from its liability to the Government merely by reason 
of the fact that the Government, in what appears to have been a 
proper exercise of its duty to make all reasonable efforts to avoid 
excessive damages, may not have elected to have the same work 
completed as provided by paragraph 4. In this connection, the 
Court further stated in the United States Fidelity Co. case, supra: 

We do not think Article 4 can properly be so construed as to restrict the 


Government to the remedy there indicated in the event of default by the con- 
tractor, or to exclude recovéry of the actual damages directly attributable to 
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such default if, in the reasonable exercise of its rights, the Government de- 
termines not to ‘complete the building. * * 


With respect to the question as to the exact extent of the damages 
arising out of the breach, it may be presumed that, in addition to 
its immediate loss, consisting of the cost incurred by the readver- 
tisement for bids and such other administrative expenses as may be 
directly attributable to the default, the Government was damaged to 
the extent of the difference between the original contract price and 
what the reasonable cost of completing the job as specified would 
have been. Restatement, Contracts, section 346. While it is re- 
ported that the only bid received in response to the readvertisement 
in the amount of $1,350, was considered excessive, the basis on which 
it was determined the amount was excessive is not shown. Had such 
bid been accepted the difference between the amount thereof and the 
original contract price might well have measured the actual damage 
which could have been recovered by the Government. Board of Ed- 
ucation v. Maryland Casualty Co., 27 F. (2d) 20; City of Goldsboro 
v. Moffett, 49 F. 213. Although it may be that further efforts to 
obtain bids, at the time, might have resulted in receipt of a lower 
bid, nevertheless the sole bid received on the only readvertisement 
clearly indicates that the reasonable cost of completing the job speci- 
fied would have been in excess of the original contract price at least 
to the extent of the contractor’s deposit. Under the circumstances 
the contractor’s right to any part of the amount of the deposit is 
entirely too doubtful to justify this office in authorizing refund 
thereof. 

The copy of the contract, forwarded with your letter of August 
21, 1943, is returned herewith as requested. 


(B-86871) 


TRAVELING EXPENSES—ABANDONMENT OF OFFICIAL TRAVEL PRIOR 
_TO COMPLETION DUE TO DEATH OF RELATIVE 


An employee who, while en route on official business from his official headquarters 
to a temporary duty station received notice of the death of his father, aban- 
doned his official routing and proceeded at his own expense to the home of his 
father and subsequently returned to his official headquarters is entitled to 
transportation at Government expense between his official headquarters and 
the point at which he abandoned his official trip, including per diem in lieu 
%e subsistence for the time necessarily consumed on that portion of the 

journey. 


Acting Comptroller General Yates to R. P. Starkey, Department of Agriculture, 
September 27, 1943: 


I have your letter of September 4, 1943, as follows: 


There is transmitted for advance decision the claim of Marion Clawson covering 


travel performed during the period July 1 to August 9, 1943 under Letter of 
Authorization No. 542. 
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Under date of July 23 Mr. Clawson left Berkeley, his officia] station, for Mil- 
waukee, Wisconsin, purchasing a round trip first-class ticket between these points 
on Government Transportation Request No. A-1,722,245, and a lower berth from 
Berkeley to Chicago on Transportation Request No. A-1,722,246. 

Upon arrival at Ogden, Utah on July 24 at eight PM, Mr. Clawson received 
a telegram stating that his father had died and immediately went off duty, pur- 
chasing a one way first-class ticket from Ogden to Reno on Government Trans- 
portation Request No. A-1,722,247 and an upper berth on Transportation Re 
quest No. A-1,722,248, returning to Berkeley Official Station from Reno at his 
own expense. Pullman accommodations from Ogden to Chicago were canceled 
and the unused portions of the round trip ticket from Berkeley to Milwaukee 
have been forwarded to this office. 

Mr. Clawson has authorized a deduction of $21.42 representing the value of 
Government Transportation Requests used between Ogden and Reno, to which 
amount Federal tax in the amount of $2.15 will be added. 

In view of the fact that the Government derived no benefit from the trip, your 
opinion is respectfully requested as to whether the funds of this Bureau are 
properly chargeable with the expenses of transportation and per diem incurred 
on account of travel performed between Berkeley and Ogden on the going trip. 

Travel Order No. 542 of July 1, 1943, was a blanket order authoriz- 
ing travel on official business within and throughout the several States 
therein mentioned and was amended by order No. 542a, July 5, 1943, to 
include the State of Wisconsin. 

In 6 Comp. Gen. 701, there was considered the case of an employee 
of the Department of Commerce who was ordered to return to Wash- 
ington, D. C., from Peru by way of San Francisco and other Pacific 
Coast States for the performance of official duty, and while en route 
and awaiting transportation at Balboa, Canal Zone, he received 
word of the illness of a relative and abandoned the official routing 
and proceeded to Washington by way of New York City. It was 
held in that case that— 

In proceeding to Balboa and up until the time he would have been required 
to wait there for the vessel for San Francisco he was acting pursuant to his 
travel orders and was entitled to all necessary expense incurred: but from the 
time he forsook the route prescribed in his order, he was not on official business 
and can only be considered as having been in a leave status and not entitled to 
reimbursement of any expense incurred nor to per diem in lieu of subsistence. 
See, also, B~35034, July 28, 1943, in which it was held by this office, 
in effect, that the fact that compliance with the travel orders failed 
to place the employee in a position to perform official duty due to 
personal injury should not militate against the employee for expenses 
incurred in complying with such orders. 

As it appears from your submission that the travel between 
Berkeley, California, and Ogden, Utah, was performed with the inten- 
tion and purpose of proceeding to Milwaukee, Wisconsin, on official 
business, the employee is entitled to transportation at Government 
expense between Berkeley and Ogden, including per diem in lieu of 
subsistence for the time necessarily consumed on that portion of the 
journey. 
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The voucher, herewith returned, claims per diem in lieu of sub- 
sistence amounting to $24.75, computed from 12:01 a. m., July 1, 
1948, to 9:47 a. m., July 4, 1943, 314 days during claimant’s absence 
from Berkeley on a trip to Spokane, Washington, and from 8:15 
p. m., July 23, 1943, when he left Berkeley en route to Milwaukee, 
to 8 p. m., July 24, 1943, when he arrived at Ogden, 1 day. 

In view of your statement that the claimant has surrendered the 
unused portion of the round-trip ticket from Berkeley to Milwaukee, 
which was used only one way to Ogden and he has authorized deduc- 
tions for the amount claimed by this voucher for the value of the 
transportation request used between Ogden and Reno plus Federal 
tax thereon, the voucher, after making such deductions, and if other- 
wise correct, may be certified for payment. 


(B-32498) 


COMPENSATION FOR VESSELS REQUISITIONED FOR USE UNDER SEC- 
TION 902, MERCHANT MARINE ACT OF 1936, AS AMENDED 


Where it is shown that the rate to be paid as charter hire for unique vessels 
requisitioned for use under section 902 of the Merchant Marine Act of 
1936, as amended, is less than the maximum net earnings of such vessels 
adjusted to a 19389 base, and where it has been administratively determined 
that the difference between the maximum net earnings and the amount fixed 
as charter hire is sufficient to exclude any possible. profit derived from 
operation of the vessels—such profit not being a proper element of charter 
hire—this office will not question payments of charter hire on such basis. 
22 Comp. Gen. 877, amplified. 

Where the Government requisitions the use of a private vessel pursuant to 
section 902 of the Merchant Marine Act of 1936, as amended, under a 
charter reserving to the Government the right to take title to the vessel 
at a future date should such action become necessary or desirable, there 
need not be contained in the charter a provision that, in the event such 
right is exercised, the compensation otherwise payable for the vessel will 
be reduced in the amount of the charter hire previously paid for its use, 
if it has been determined, as a matter of administrative policy, that the 
inglusion of such clause is unjustified. 22 Comp. Gen. 877, modified. 


Acting Comptroller General Yates to the Administrator, War Shipping Admin- 
istration, September 28, 1943: 


I have your letter of August 4, 1943, as follows: 


Referring to the exchange of letters, dated February 12, 1943 and March 
10, 1943, between this Administration and your office regarding the return of 
title to Seatrain Lines., Inc., of the five Seatrain vessels, in accordance with the 
provisions of Public Law 17 which law became effective on March 24, 1943, 
title to these vessels has been returned to Seatrain Lines., Inc., the former 
owner. 

A review of your comments with respect to the proposed rates of hire to be 
paid if title to these vessels was returned, indicates that certain information 
furnished you on February 12, 1943 was not entirely clear or complete. With 
certain clarifications and additional information, it would appear that the method 
of determining the amount of charter hire would come within your views 
set forth in the last paragraph of your letter of March 10, 1943. Under these 
circumstances, it seems desirable to submit additional information requesting a 
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review of this matter to determine whether, in light of the additional information, 
the rates of hire, as determined, come within your expressed views. 
To make clear the several points to be brought to your attention, a re-statement 


of the method used to determine the charter hire appears desirable. As these . 


were the only vessels of this type in existence, there was no market for such ves- 
sels. The unique character and features of these vessels enabled the owner to 
reduce operating expenses by substantial amounts resulting in higher earnings 
than for the ordinary type of vessel. It was, therefore, agreed with the owner 
that the earnings of the Seatrain vessels should be used as one of the primary 
factors to determine charter hire. It was also agreed with the owner that the 
earnings to be used should be the earnings under normal peacetime conditions, 
but as two of these vessels were not built and placed in operation until the latter 
part of the year 1940, it was agreed that the operating results of these two 
vessels for the year 1941 would be adjusted to conditions existing prior to Sep- 
tember 8, 1939. It was also agreed with the owner, if normal peacetime earnings 
of the five ships, as so calculated, should exceed an average of $415,327.83 per 
vessel, the maximum base for charter hire to be paid and accepted would not 
exceed that amount. In adjusting the accounts to a normal peacetime basis for 
a five ship operation, it was recognized that differences of opinion might arise 
and in that event, it was agreed that the provisions of the Internal Revenue Act 
defining abnormal peacetime conditions would be used to settle any differences 
which might arise. 

With this understanding, Seatrain Lines, Inc., submitted statements and 
supporting data to me setting forth earnings on a five ship basis for the year 
1939 after showing that earnings had not increased from September 8, 1939 to 
December 31, 1939. This obviated the necessity of breaking down the accounts 
as of September 8, 1939 in order to eliminate any enhanced earnings due to 
war conditions. In the figures submitted, there was one item in the amount of 
$250,374.19 which the owner claimed as a peacetime abnormality which appeared 
questionable. The owner claimed a loss due to illegal competition existing in 
that year which loss the owner claimed came strictly within definitions of 
abnormalities as set forth in the Internal Revenue Act. After careful consider- 
ation, it was decided to allow this item provided the owner would agree that if 
any claim for tax exemption should be made in the future, and a lesser amount 
was allowed as a loss by the Internal Revenue Bureau, the owner would agree 
to reduce the charter hire in the amount of the difference. Another item sub- 
mitted by the owner as an adjustment in earnings was tentatively disallowed 
by me. The owner subsequently requested a review and submitted additional 
data. As a result of further consideration, the item has been restored. This 
right of review was mentioned in my letter of February 12, 1943 and was a part 
of the agreement with owner. 

The average base earnings of these vessels as finally submitted by the owner 
was $410,231.42, all items of which have been now improved. The difference 
between this amount and that contained in my letter of February 12, 1943 is 
due to the restoration of the one item mentioned. The detailed figures pre- 
sented by the owner totaling $410,231.42 were approximately $5,000.00 per 
vessel less than the maximum to be allowed, namely, $415,327.83. The state- 
ments and data submitted were not the full earnings of the five vessels under 
normal peacetime conditions as no attempt was made by the owner to adjust 
for certain items which were submitted due to the cost and time to calculate the 
items. The owner agreed to accept the lesser amount rather than undertake the 
extensive cost study and accounting necessary to make certain adjustments 
which would have increased the average earnings per vessel substantially beyond 
the maximum figure agreed upon. For example, the 1941 revenues of the two 
vessels placed in operation in the latter part of 1940 were reduced by applying 
1939 rates but no adjustment was made to reduce the operating expenses of 
those vessels including terminal expenses to the basis of the 1939 price and wage 
levels. If the owner had made such a cost study it would have resulted in a 
substantial increase in the amount shown as earnings. No attempt was made 
to adjust and apportion certain overhead expenses which would have likewise 
resulted in increasing the earnings shown. These facts are pertinent to show 
that the average base earnings submitted to you were not the maximum 
earnings per vessel for 1939. The margin was sufficient to warrant concluding 
that the base amount could have been earned by these five vessels under any 
competent Management under normal peacetime conditions due to the inherent 
character and design of these vessels which reduces the cost of loading and dis- 
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charging cargo to a nominal amount per ton, and which by the use of mechanical 

devices, reduces the time for discharging and reloading to a few hours as 

compared with a few days under ordinary methods. For these reasons, I con- 

cluded that the margin above referred to was sufficient to exclude from the figures 

a nee earnings due to skill or good management on the part of Seatrajn 
nes, Inc. 

In the summary, the Internal Revenue Act was used merely as a guide to settle 
a difference of opinion on one item only. The average base proposed did not 
represent or reflect the maximum earnings of the vessels under normal peace- 
time conditions. The use of average peacetime earnings excludes any enhance- 
ment of earnings or values due to conditions existing after September 8, 1939. 
The differences between the maximum peacetime earnings which could be shown 
by more detailed study and the average base proposed, appears to be sufficient 
to exclude any possible profit due to skill of management. The adjustment to 
average normal peacetime conditions eliminates any profit due to good fortune. 

There is one further point that needs clarification. In your letter of March 
10, 1943, you state that you presume that the charters will provide that in the 
event the vessels are subsequently requisitioned for title, the compensation other- 
wise payable will be reduced by the amount of accrued charter hire. This policy 
has not been adopted by this Administration with respect to any ocean-going 
vessels unless it was probable that title to a particular vessel would be requisi- 
tioned within a short period. 

The insertion of such a clause suggested would not appear entirely equitable ~ 
in this case since period of use commenced in July 1941 as to two of the vessels, 
February 1942 as to one vessel, and May 1942 as to the remaining two vessels, 
So long as the United States retains complete freedom of action as to whether 
or not it is going to keep the vessels permanently or returri them to the owner, 
merely paying for their use, it does not seem just that the United States should, 
in effect, get the use of the vessels free for title. You will realize, of course, 
that the insertion of such a provision in this case might mean that it should 
be made a standard provision of all our requisition charters, I have come to the 
conclusion that I am not justified in insisting on such a clause in connection 
with my adjustment of this matter. 

With these facts made clear, it is believed that you will find that the proposed 
rates of hire for the five Seatrain vessels, as determined, come within the scope of 
your views as summarized in the last paragraph of your letter of March 10, 1943. 


Section 3 (b) of Public Law 17, approved March 24, 1943, 57 Stat. 
48, expressly authorizes the Administrator of the War Shipping Ad- 
ministration to return to the owner the title to any vessel requisitioned 
under either section 902 of the Merchant Marine Act, 1936, 49 Stat. 
9015, as amended, or the act of June 6, 1941, 55 Stat. 242, where it has 
been determined that the use of such vessel will satisfy the needs of the 
United States, provided such action is taken within two months after 
delivery of the vessel or with the consent of the owner. While the 
facts stated in your letter of February 12, 1943, with respect to this 
matter, are to the effect that the vessels here involved were requisi- 
tioned during the year 1941 and early in 1942, that is, over two 
months prior to the return of title thereto, it is also indicated that 
the owner of the vessels, Seatrain Lines, Inc., continuously has urged 
that ownership be restored. 

The objection to the proposed rates which was discussed in the 
decision of March 10, 1943, 22. Comp. Gen. 877, is outlined in the last 
paragraph thereof as follows: 


Accordingly, if, as would appear from the present record, the proposed chartvr 
hire for these Seatrain vessels as computed in accordance with the formula 
prescribed by section 722 of the Internal Revenue Code, as amended, includes 
an element of profit earned by the owners of the vessels, through their opera- 
tion during the year 1939, such amount would appear to be in excess of the fair 
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market value of the use of such vessels as limited by the enhancement clause of 
said section 902 of the Merchant Marine Act of 1986, and to such extent un- 
authorized. See, particularly, Gulf Refining Co. v. United States, supra. How- 
ever, if such profit as may be contained in such amount be eliminated—with a 
fair degree of accuracy—this office would not be required to object to other- 
wise proper payments for the use of such vessels upon the basis set forth. 


Appended to your letter of February 12, 1943, were four pages con- 
taining the actual statistics and computations employed in arriving 
at the amounts of the proposed charter hire. Page I was entitled 
“Net Income for 1939 (3 vessels) per Tax Return, as adjusted by 
Bureau of Internal Revenue.” A statement at the bottom of said page 
indicated that all items thereon had been adjusted to correspond 
with adjustments made by the Bureau of Internal Revenue. Further 
adjustments in the 1939 net income are reflected on page II. Pages III 
and IV are devoted to computations designed to place the adjusted net 
income figures on a five vessel basis, that is, to include the two vessels 
. constructed subsequent to 1939. Such was the “present record” re- 
ferred to in the above-quoted concluding paragraph of said decision 
of March 10. 

Under such circumstances, and in view of the stated principle of law 
generally regarded as applicable to the use of earnings as a factor 
in the determination of market value, this office would not have been 
justified in approving charter rates which appeared to have been 
computed without due consideration for that principle. Obviously, 
if the proposal was to fix and pay as charter hire for these vessels an 
amount equal to the net income realized through their operation by 
the owner for the year 1939, such amount was in excess of the fair 
market value of their use. For, in such event, the owner would be 
guaranteed as charter hire all that the vessel earned as a “going con- 
cern” (less operating expenses, of course) and, at the same time, would 
be relieved of all the risks and uncertainties of business. In a sense, 
therefore, the principle is but a recognition of the fact that there is 
a vast difference between the use of earnings as.“one of the primary 
factors in determining charter hire” and the acceptance of the earn- 
ings of a vessel as equivalent to the fair market value of its use. 

However, it now appears that “the Internal Revenue Act was used 
merely as a guide to settle a difference of opinion on one item only,” 
that the figure used as “basic earnings per vessel” (that is, gross earn- 
ings less operating and other properly deductible expenses adjusted 
to a 1939 base) did not represent maximum net earnings, and that it 
previously had been concluded by you that the margin of difference 
between the figure proposed to be used as charter hire and the amount 
of “maximum earnings” (understood as meaning maximum net income 
from earnings) was sufficient to exclude from the figure any possible 
profit due to skill or good management on the part of the Seatrain 
Lines, Inc. In other words, it now is stated that due regard had been 
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given the principle that profit derived from operations is not a proper 
element of charter hire. 

Unquestionably, it is difficult in any case of vessel “earnings” or 
“net income” to estimate how much of such amount is for considera- 
tion as being in the nature of “profit” derived from operation as dis- 
tinguished from value of use or “rent”—using those terms in their 
strict economic sense. Such factors as the ability, judgment and 
ingenuity of the particular owner or owners, the type of business car- 
ried on, the competitive conditions involved, and the special features 
of the vessels themselves all may have a bearing on the matter. Thus, 
it is apparent that such determinations are controlled in large measure 
by facts and circumstances within the peculiar knowledge of your 
Administration, the agency charged with the primary responsibility 
of fixing charter rates, ascertaining market valuations, etc., for re- 
quisitioned vessels. Accordingly, this office will not further question 
the payment of charter hire for these Seatrain vessels on the basis 
set forth. 

The other point discussed in your letter concerns the following 
statement in the decision of March 10: 

It is noted that the proposed charter will reserve to the Government the right 
to take title to these vessels at a future date should.such action become necessary 
or desirable. Although not so stated in your letter, it is presumed that the 
charter will further provide that in the event such right is exercised, the com- 
pensation otherwise payable for the vessels will be reduced in the amount of 
the charter hire previously paid for their use by the United States. * * * 

Said statement was made with a full realization of the fact that 
such a provision probably was not essential to the validity of the 
charters in question. But, at the same time, it was inferred from 
the facts stated in your letter of February 12 that the determination 
not to insist upon a requisition for title with respect to these Seatrain 
vessels was due in some measure, at least, to the protest of such action 
by the owner and to the request that you “examine into the question as 
to whether there was any compelling necessity for the Government 
taking title to these vessels rather than continuing to employ them on 
a charter basis.” Under such circumstances, it did not seem entirely 
inequitable that the owner agree to a provision whereby compensation 
for the property taken would be fixed on the basis of the Government’s 
ultimate requirements with respect to complete ownership of the ves- 
sels, especially if it were provided that in the event title were subse- 
quently requisitioned compensation would be for determination as of 
the date of the original taking. However, since you have determined 
as a matter of policy that you are “not justified in insisting on such 
a clause” in connection with your adjustment of the matter, the failure 
of the charter to contain such a provision will not be made the subject 
of objection by this office. - 
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(B-36925) 


COMPENSATION—ABSENCE ON AUTHORIZED LEAVE WITHOUT PAY 
FOR PORTION OF THIRTY-FIRST DAY OF MONTH 


The provision of the act of June 30, 1906, requiring the forfeiture of one day’s 
pay for unauthorized absence on the 3lst day of a month, is not applicable 
in the case of an employee who was absent on annual leave through a portion 
of the 3ist day of a month and on authorized leave without pay during the 
remainder of that day. 


Acting Comptroller General Yates to N. A. Olmstead, Department of Agricul- 
ture, September 30, 1943: 


Reference is made to your letter of September 8, 1943 (file T—), as 
follows: 


Your opinion is respectfully requested as to whether the attached pay voucher 
claiming salary of John F, Andryczak may be certified for payment as stated. 
The voucher, as stated, covers a full semi-monthly salary payment, whereas 
Mr. Andryczak’s furlough without pay for active military training began at 
10:30 a. m., August 31, 1948, his earned leave not being sufficient to carry him 
through the close of business, August 31. 

Particular notice has been taken of your decision of April 24, 1943, to T. 
Barden Sexton, B-33660, [22 Comp. Gen. 990] which provides (quoting from 
the synopsis) : 

“The entry of an employee into the active military or naval service is to be 
regarded as a ‘Separation’ under Section 4 (b) of the Annual Leave Regula- 
tions, providing that an employee who is indebted to the Government for 
advanced annual leave at the time of his separation from the service shall 
be charged with such indebtedness.” 

Prior to this decision, it was our understanding that the final salary payment 
of an individual who is being furloughed without pay for active military 
training and service should be computed in the same manner as an employee 
who had been granted leave without pay for ether reasons. This view was 
apparently supported by Section 8 (c) of the Selective Training and Service 
Act of 1940, which reads as follows: 

“Any person who is restored to a position in accordance with the provisions 
of paragraph (A) or (B) of sub-section (b) shall be considered as having 
been on furlough or leave of absence during his period of training and service 
in the land or naval forces, shall be so restored without loss of seniority, shall 
be entitled to participate in insurance or other benefits offered by the employer 
pursuant to established rules and practices relating to employees on furlough 
or leave of absence in effect with the employer at the time such person was 
inducted into such forces, and shall not be discharged from such position 
without cause within one year after such restoration.” 

Although your decision indicates that the entrance of an employee under the 
active military or naval service is to be regarded as a separation under section 
4 (b) of the Annual Leave Regulations it is our understanding that such a, 
furlough is not regarded as a separation for all purposes. For example, we 
have been informally advised that the Civil Service Commission does not permit 
an employee who has been furloughed for military training and service to 
withdraw retirement deductions unless he has submitted resignation. 

Your opinion is respectfully requested, therefore, as to whether Mr. Andry- 
czak is entitled to 15 days salary as claimed or whether deductions should be 
made for the 5% hours on August 31 which were not covered by earned an- 
nual leave. 


In decision of May 11, 1926, 5 Comp. Gen. 904, it was stated as 
follows: 


The act of June 30, 1906, 34 Stat. 763, provides that for one day’s unauthor- 
ized absence on the 3lst day of a month one day’s pay shall be forfeited. It 
has been held that the provision relative to forfeiture for unauthorized absence 
on the 3ist day of a month is not applicable to employees who are separated 





DECISIONS OF THE COMPTROLLER GENERAL. 245 


from the service on the 30th day of a 81-day month. See 26 Comp. Dec. 687; 
8 Comp. Gen. 97. 


See, also, 12 Comp. Gen. 123. 


The rule stated in the above-quoted decision (22 Comp. Gen. 990), 
is equally applicable in the instant case. The fact that the employee 
was on authorized furlough without pay for a part of the 31st day 
of August, 1943, does not require forfeiture of any portion of his 
semimonthly compensation for the period August 16 to 31, 1943. Ac- 
cordingly, the voucher, if otherwise correct, may be certified for 
payment. 

The voucher is returned herewith. 


(B-36956) 


TRAVELING EXPENSES—CONSULTANTS EMPLOYED ON “WHEN 
ACTUALLY EMPLOYED” BASIS 


While this office may not undertake to set out the determining factors to establish 
whether a consultant is employed intermittently—each case depending upon 
the particular facts and appropriation provision involved—it may be stated 
as a general criterion that if a consultant be employed continuously to such 
an extent as to constitute him an “indefinite” employee within the meaning 
of the Annual and Sick Leave Regulations he may not be regarded as em- 
ployed “intermittently” within the meaning of an appropriation authorizing 
payment of travel expenses to and from their homes or regular places of 
business to persons employed intermittently as consultants and paid on a 
per diem when actually employed basis. 

Where a consultant employed under an excepted indefinite appointment on the 
basis of “when actually employed” worked on an average of 22 days per 
month, his status—despite the nomenclature of his appointment—may be 
regarded as that of a person employed “intermittently” within the meaning 
of the First Deficiency Appropriation Act, 1943, and the National War 
Agencies Appropriation Act, 1944, authorizing payment of traveling expenses 
to and from the homes or regular places of business of persons employed 
intermittently as consultants on a when actually employed basis, if by virtue 
of his appointment status no leave benefits accrue under the leave acts and 
regulations issued thereunder. 


Acting Comptroller General Yates to Albert D. Misler, Office for Emergency 
anagement, October 1, 1943: 


Reference is made to your letter of September 10, 1943, FI-21, as 
follows: 


The attached travel vouchers numbered 5008, 5004, 11754 and 175380, for $254.20, 
$121.80, $189.50 and $167.15, respectively, in favor of Robert David Thomas, have 
been presented to this office for administrative examination and certification. 
Mr. Thomas received an excepted indefinite appointment on February 12, 1942 as 
a consultant with the Office of Defense Transportation at a per diem salary of 
$22.22 when actually employed, with official station designated as Columbus, Ohio. 

A review of these accounts discloses that the traveller, who performed the 
majority of his duties in Washington, D. C., travelled to and from his home, 
Columbus, Ohio, claiming per diem in lieu of subsistence and transportation ex- 
penses for such travel. As evidenced by the attached letter dated April 30, 1943 
from Mr. Joseph L. White, Acting Head of the Office of Defense Transportation, 
these expenses have been approved pursuant to the authority vested in him by the 
“First Deficiency Appropriation Act, 1943”, Public Law 11—78th Congress, ap- 
proved March 18, 1948. Under the heading Office for Bmergency Management 
this act provides in part: 

“Until June 30, 1943, the head of any of the constituent agencies of the Office 
for Emergency Management may authorize or approve the payment of travel 
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expenses to and from their homes or regular places of business in accordance with 
the Standardized Government Travel Regulations, including travel in privately 
owned automobile (including per diem in lieu of subsistence at place of employ- 
ment), of persons employed intermittently away from their homes, or regular 
places of business as consultants and receiving compensation on a per diem when 
actually employed basis * * *” [Italics supplied.] 

With the exception of the time limitation the foregoing provisions were incor- 
porated in the National War Agencies Appropriation Act, 1944, Public Law 139, 
78th Congress, approved June 12, 1948. 

From the information shown in the attached vouchers and salary per diem 
certificates, Mr. Thomas performed official duties as a consultant on an average 
of 22 days per month. 

Since the provisions of the statutes cited above apply only to persons employed 
intermittently away from their homes or regular places of business as con- 
sultants and receiving compensation on a when actually employed basis, it 
becomes increasingly difficult to determine whether or not various consultants 
compensated on a WAE basis should be classed as “intermittent” and therefore 
entitled to the expenses stipulated in Public Law 11. 

In view of the facts related above, we would appreciate your reply to the 
following questions: 

1. Should Mr, Thomas be considered as an intermittent consultant within 
the purview of the acts cited above? 

2. What are the determining factors in establishing whether or not a con- 
sultant is employed intermittently? 


While your letter is not signed by you in your capacity as an 
authorized certifying officer it is assumed that you intended to submit 
the stated questions in your capacity as such officer pursuant to the 
provisions of section 3 of the act of December 29, 1941, 55 Stat. 876, 
authorizing certifying officers to obtain a decision by the Comptroller 
General on any question of law involved in a payment on any voucher 
presented to them for certification. 

In decision of June 25, 1943, B-34329, to the chairman, War Man- 
power Commission, wherein was considered the question of payment 
of traveling expenses and per diem in lieu of subsistence to what 
appears to have been a similarly employed consultant of that Commis- 
sion, it was held as follows: 

Unquestionably, the above-quoted statute (to the extent applicable) was 
enacted to overcome the rule stated in the referred-to decisions of this office 
{22 Comp. Gen. 231, and B~30228, November 20, 1942]—there being for noting 
that the statute specifically authorizes reimbursement of traveling expenses from 
and to their homes, to and from their official stations of “persons employed inter- 
mittently away from*their homes or regular places of business as consultants 
and receiving compensation on a per diem when actually employed basis,” reim- 
bursement of which class of expenses were not permitted under said decisions. 
There is no reasonable basis for making a distinction between such persons 
who may be employed only occasionally and those who may be employed for 
several days or several weeks ata time. * * 

The vouchers listed in your letter cover, respectively, the periods 
April 29 to June 8, 1942, June 9 to 30, 1942, July 1 to August 3, 1942, 
and August 4 to September 1, 1942. The provisions of the appropria- 
tion act, 57 Stat. 22, quoted in your letter expressly provide that they 
“shall be construed as having been effective on and after July 1, 1940,” 
thus making said provisions effective as to the periods here involved. 

Taking up, first, your second question, this office may not undertake 
to set out the determining factors to establish with exactitude “whether 


or not a consultant is employed intermittently”—quoting from your 
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second question. Each case must depend upon the particular facts 
involved, as well as upon the particular provisions of the appropriation 
which may be involved. As a general criterion, it may be stated that 
if a consultant be employed continuously to such an extent as to 
establish a status entitling him to annual and sick leave of absence 
(see section 1 (e’ of the annual and sick leave regulations and, also, 
sections 19 (f) (2), and 23 (g) (2) of the said regulations, respec- 
tively), that is to say, if he be an “indefinite” employee within the 
meaning of the leave regulations, it would appear unreasonable to 
classify him as an “intermittent” employee within the meaning of 
the appropriation provision here in question. 

Referring to the first question, the status of the consultant as re- 
flected by the record (in respect of the period covered by the sub- 
mitted vouchers) borders upon one which could be classed as apper- 
taining to persons employed indefinitely rather than to “persons em- 
ployed intermittently”—quoting from the statute. However, if under 
the criterion set forth in the discussion, supra, of the second question, 
the consultant is not, by virtue of his appointment status, entitled to 
any benefits under the leave acts and regulations issued thereunder, 
he, despite the nomenclature of his appointment, reasonably may be 
deemed to come within the purview of the cited statutes and within 
the holding of the decision, supra. 


The vouchers and supporting papers are returned herewith. 


(B-37155) 


RETIREMENT—RIGHT OF ELECTION—EMPLOYEES WHO TRANSFER 
FROM THE EXECUTIVE TO THE LEGISLATIVE BRANCH OF THE 
GOVERNMENT 


Under the Civil Service Retirement Act, as amended, employees who, after 
January 24, 1942, enter the legislative branch of the Government for the 
first time from the executive branch are vested with a discretion either to 
accept or refuse a retirement status, but if such employees desire the retire- 
ment benefits of the act they must give notice of such desire within six 
months after the date of entrance into the legislative branch of the 
Government. 

Employees who, after January 24, 1942, transferred from the executive to the 
legislative branch of the Government with a retirement status acquired 
pursuant to the views of the Civil Service Commission—which views did 
not accord such employees the opportunity vested in them by the Civil 
Service Retirement Act, as amended, either to retain or refuse the benefits 
of the act within six months after such transfer—should not be divested of 
that status unless they have heretofore made an election in the matter, or 
unless they hereafter be given an opportunity to make an election within 
a reasonable time. 22 Comp. Gen. 834, amplified. 


Acting Comptroller General Yates to Oco Thompson, United States Senate, 
October 1, 1943: 


I have your letter of September 24, 1943, as follows: 


This office is confronted with a problem about which your advice would be 
appreciated, as follows: 


598796—44—-vol. 23-18 
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The Act of January 24, 1942 (Public No. 411, 77th Congress, Chapter 16, 2nd 
Session, “To amend further the Civil Service Retirement Act approved May 29, 
1930, as amended”) contains the following language: 

“Provided further, That this Act shall not apply to any elective officer or to 
any officer or employee in the legislative branch of the Government within the 
classes of officers and employees which were made eligible for the benefits of 
this Act by the Act of July 13, 1937, until he gives notice in writing to the dis- 
bursing officer by whom his salary is paid of his desire to come within the 
purview of this Act; * * * in the case of any officer or employee in the 
service of the legislative branch of the Government on the effective date of this 
Act, such notice must be given within the calendar year 1942. * * * and 
in the case of any officer or employee of the legislative branch of the Government 
who enters the service after such effective date, such notice must be given within 
six months after the date of entrance to the service.” 

On January 20, 1943, Miss Irene V. Moore was appointed an assistant clerk 
in the office of Senator Revercomb, and was informed of her privileges under 
the Retirement Act. She expressed her desire not to come within the purview 
of the Act, and filed application for a refund of retirement deductions previously 
made in another branch of the Government. Under date of August 10, 1943, 
she received the following letter from the Civil Service Commission: 

“Reference is made to your application for refund of retirement deductions 
under the Civil Service Retirement Act. 

“In accordance with the provisions of the Retirement Act, it appears that em- 
ployes transferring from a position within the purview of this act to the legis- 
lative branch without break in continuity of service retain their retirement 
status. 

“You are, therefore, not entitled to a refund of prior deductions at this time, 
since section 12 of the aforesaid act provides that refund can be made only upon 
absolute separation from the service, or upon transfer to a position not within 
the purview of the Retirement Act. Your application has, accordingly, been 
dismissed.” 

This office has been informed by the Civil Service Commission that we are 
erroneously failing to withhold retirement deductions. We contend that we 
are prohibited from doing so. 

The immediate question is whether or not we are correct in paying the em- 
ployee her full salary. 


This office heretofore has taken the position, generally, that it is the 
primary duty and responsibility of the administrative office vested by 
law with the administration of a retirement act affecting civilian em- 
ployees—in this case the United States Civil Service Commission—to 
determine whether particular employees fall within or without the 
purview of a retirement statute. 13 Comp. Gen. 63; 18 id. 955; 19 id. 
352; 22 id. 980. 

However, in the instant case, as there is involved a special provision 
of law applicable to legislative employees providing an election, and as 
the Civil Service Commission has ruled, apparently upon the basis of 
certain rules stated in decisions of this office, that Miss Moore re- 
mained under the Civil Service Retirement Act after her employment 
in the legislative branch of the Government, thereby denying her an 
election in the matter—with which decision you do not agree—I feel 
justified in giving consideration to the question presented in the con- 
cluding paragraph of your letter. 

It is understood from informal advices received from the Civil 
Service Commission that the views of the Commission to the effect 
that employees who have acquired a retirement status in the execu- 
tive branch of the Government retain that status after becoming em- 
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ployed in the legislative branch of the Government without the neces- 
sity of exercising an election in the matter, are predicated upon the 
italicized part of the following paragraph in the decision of this of- 
fice, dated February 25, 1943, 22 Comp. Gen. 834, 837: 


I do not construe the law as requiring another election by a legislative em- 
ployee of the Senate or House of Representatives, who already had given written 
notice under authority of the first paragraph of section 2 of the 1937 law that 
he desired to come within the purview of the Retirement Act, although no de- 
ductions were being made currently from the salary of a Senate employee as of 
January 24, 1942, due to the prohibition against such deductions for a period of 
7 years. Under the rules stated in the decision of March 2, 1939 (the syllabus 
of which is quoted above), and in numerous other decisions, it is well established 
that an employee once within the purview of the Civil Service Retirement Act, 
remains subject thereto so long as he remains continuously in the service in a 
position coming within the purview of the law. The only difference as to leg- 
islative employees is that they were granted an election to withdraw from the 
purview of the Retirement Act “within sixty days after January 24, 1942.” It is 
not to be presumed that the Congress would have authorized a withdrawal of 
legislative employees who once had elected to come within the purview of the 
Retirement Act and, also, require such employees to reelect to remain within 
the purview of the Retirement Act. In other words, the provision for with- 
drawal justifies the inference that all legislative employees who already were 
within the purview of the Retirement Act on January 24, 1942, remained so un- 
less and until they exercised the option to withdraw within 60 days thereafter. 
[Italics supplied.) 


Also, the Commission informally has made reference to the decision 
of April 20, 1943, 22 Comp. Gen. 980, holding as follows (quoting 
from the syllabus) : 


Since administration of the Civil Service Retirement Act is vested by law in 
the Civil Service Commission, this office is not required to object to the Com- 
inission’s view that in applying the prohibition in section 2 of the act of July 13, 
1937, as amended, against the making of retirement deductions from the sala- 
ries of Senate employees unti] they shall have served 7 years, there should be 
included in the first 7 years of service not only actual service as Senate em- 
ployees but, also “any service which may be credited toward retirement, whether 
rendered in the Senate or elsewhere.” 22 Comp. Gen. 834, modified. 

While the italicized statement in the decisfon first above quoted 
is broad enough to have justified the Commission in its conclusion 
reached in the case of Miss Moore, that decision gave consideration 
only to the case of employees going from the House of Representatives 
to the Senate, that is, employees who had not entered the legislative 
branch of the Government for the first time. While the decision last 
above quoted involved employees who go from the executive branch 
to the legislative branch of the Government the decision gave no con- 
sideration whatever to the matter of election to remain under the re- 
tirement act when they enter the legislative branch of the Govern- 
inent for the first time. 

That portion of the retirement act (as amended by sec. 3 of the 
act of January 24, 1942, 56 Stat. 15) quoted in your letter, unques- 
tionably vests a discretion in employees who enter the legislative 
branch of the Government for the first time to make an election either 
to accept or not to accept a retirement status. Notwithstanding the 
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statement made in the paragraph of the decision of February 25, 
1943, above quoted, nothing appears in the statute or otherwise to 
deny such discretion to employees who enter the legislative branch 
for the first time from the executive branch of the Government. 
That being so, I am inclined to the view that such employees, if they 
desire the retirement benefits of the act must give notice of such de- 
sire to come within the purview.of the act to the disbursing officer 
of the Senate or the House of Representatives. within six months 
after the date of entrance into the legislative branch of the Govern- 
ment. However, the retirement status of any legislative employee 
who heretofore has entered the legislative branch of the Government 
from the executive branch with a retirement status acquired pursuant 
to the views of the Civil Service Commission should not be divested 
of his status unless he heretofore has made an election in the matter, 
or unless he be given an opportunity to make such election hereafter 
within a reasonable time. 

As Miss Moore has elected not to remain within the purview of the 
retirement act, the question posed in the concluding paragraph of 
your letter is answered in the affirmative. . 


(B-36755) 


PAY—ADDITIONAL—SEA AND FOREIGN SHORE DUTY—PARACHUTE 
DUTY 


In computing the per centum increase on base pay authorized by section 2 of 
the Pay Readjustment Act of 1942 for members of the military forces on 
sea or foreign shore duty, the additional pay authorized for parachute duty 
by section 18 of the said act may not be included. 


Assistant Comptroller General Yates to Capt. W. E. Mitchell, U. S. Marine 
Corps, October 2, 1943: 


There has been received by indorsement dated August 28, 1943, 
your letter of July 31, transmitting a voucher stated in favor of 
Major George R. Stallings, U. S. Marine Corps, and requesting de- 
cision as to whether payment thereon is authorized. The voucher 
proposes payment of the percentage increase in pay for sea and 
foreign shore service provided by section 2 of the Pay Readjustment 
Act of 1942, 56 Stat. 360, computed on the additional pay the officer 
received as a parachutist for the period June 10, 1942, to July 31, 
1943. 

Section 2 of the Pay Readjustment Act of 1942, supra, provides: 


The base pay of any enlisted man, warrant officer, or nurse (female) in the 
military or naval forces of the United States shall be increased by 20 per 
eentum and the base pay of any commissioned officer of any of the services 
mentioned in the title of this Act shall be increased by 10 per centum for any 
period of service while on sea duty as such duty may be defined by the head 
of the Department concerned, or duty in any place beyond the continental 
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limits of the United States or in Alaska, which increases in pay shall be in 
addition to pay and allowances otherwise authorized: Provided, That the per 
centum increases herein authorized shall be included in computing increases in 
pay for aviation and submarine duty: Provided further, That this section shall 
be effective from December 7, 1941, and shall cease to be in effect twelve months 
after the termination of the present war is proclaimed by the President. 
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Authority for additional pay for personnel assigned to parachute 
duty is contained in the last paragraph of section 18 of the said Pay 
Readjustment Act of 1942, 56 Stat. 368, 369, which reads: 

Any officer, warrant officer, or enlisted man of the Army, Navy, Marine Corps, 
or Coast Guard of the United States, not in flying-pay status, who is assigned 
or attached as a member of a parachute unit, including parachute-jumping 
schools, and for whom parachute jumping is an essential part of his military 
duty and who, under such regulations as may be prescribed by the Secretary 
of War, the Secretary of the Navy, or the Secretary of the Treasury, has re- 
ceived a rating as a parachutist or is undergoing training for such a rating 
shall receive, while engaged upon duty designated by the head of the depart- 
ment concerned as a parachute duty, additional pay of the rate of $100 per 
month in the case of any such officer or warrant officer, and additional pay at 
the rate of $50 per month in the case of any such enlisted man. 

It will be noted that the percentage increase in pay for sea and 
foreign shore service is to be computed on base pay only. Since the 
additional pay provided for personnel assigned to parachute duty 
does not form a part of their base pay, no increase therein on ac- 
count of sea or foreign shore service is authorized. Furthermore, 
the specific provision for including the percentage increases in pay 
for sea and foreign shore service in computing aviation pay and 
submarine pay negatives any implication that it was intended that 
such percentage increases were to be computed on parachutists’ pay 
since, under the well settled rules of statutory interpretation, the 
specific mention of aviation and submarine pay excludes from the 
benefits of such provision other increases in pay of a similar nature. 
Compare decision of April 17, 1942, answer to the first question, 21 
Comp. Gen. 932, 934. 

Accordingly, you are advised that payment on the voucher, which 
is retained in this office, is not authorized. 












(B-36720) 


SIX MONTHS’ DEATH GRATUITY PAY—CIVILIAN EMPLOYEES OF THE 
GOVERNMENT 


The provision in section 5 of the act of March 7, 1942, as originally enacted 

and as amended, with respect to the payment of the six months’ death 
gratuity provided by law upon a finding of death of persons missing or miss-' 
ing in action, does not enlarge the classes of persons on account of whom the 
death gratuity is payalple, but, rather, authorizes payment of the said gra- 
tuity only to classes of personnel on whose account specific provision is made 
by other statutes, so that payment of the said gratuity upon a finding of 
death of civilian emp'oyees of the Government, on whose account such pay- 
ment has not been pr ovided by other statutes, is unauthorized. 
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Assistant Comptroller General Yates to the Secretary of State, October 5, 1943: 
Reference is made to your letter of August 26, 1943, as follows: 


Under the terms of Public Law 490, 77th Congress, An Act to provide for 
continuing payment of pay and allowances of personnel of the Army, Navy, 
Marine Corps, and Coast Guard, including the retired and Reserve components 
thereof; the Coast and Geodetic Survey and the Public Health Service, and 
civilian employees of the executive departments, independent establishments, and 
agencies, during periods of absence from post of duty, and for other purposes, 
as amended by Public Law 848, 77th Congress, the Department of State is 
—— to review the case of a civilian employee missing at sea. At the time 

e was reported missing he was on official business accompanying armed forces 
of the United States. 

It seems probable that a finding of death must be made in accordance with 
the provisions of these acts. It has been noted that Section 5 of Public Law 
490 provides: 

“Following a finding of death, the six months’ death gratuity provided by 
law is authorized to be paid.” 

Section 5 of Public Law 490, as amended by Public Law 848, also mentions 
“payments of death gratuities”, although less clearly. 

The death gratuities referred to are specifically granted to certain Army 
personnel by Section 903 of Title 10 of the United States Code and to certain 
personnel of the Navy and of the, Coast Guard and Geodetic Survey by Section 
943 of Title 84. These sections provide respectively: 

“Immediately upon official notification of the death from wounds or disease 
* * * of any officer or enlisted man on the active list of the Regular 
Army * * * the Chief of Finance of the Army shall cause to be paid to 
the widow * * * an amount equal to six months’ pay at the rate received 
by such officer or enlisted man at the date of his death.” 
and 

“Upon official notification of the death from wounds or disease * * * of 
any officer, enlisted man, or nurse on the active list of the regular Navy or 
regular Marine Corps * * * the Paymaster General of the Navy shall cause 
to be paid to the widow * * * an amount equal to six months’ pay at the 
rate received by such officer, enlisted man, or nurse at the date of his or her 
death.” 

No similar provision has been made for civilian employees, although the 
language of Public Law 490 might indicate that all categories of personnel 
listed in the title of the Act (i. e. personnel of the Army, Navy, Marine Corps, 
Coast Guard, Coast and Geodetic Survey, the Public Health Service, and civilian 
employees of the executive departments, independent establishments, and agen- 
cies) should be treated alike in the matter of death gratuities as well as in 
that of pay and allowances. 

I wish to inquire, therefore, whether a six months’ death gratuity may be paid 
to any civilian employee of this Department who may be declared dead under 
the provisions of Public Law 490, 77th Congress, as amended. 


As indicated in your letter, section 5 of the act of March 7, 1942, 
Public Law 490, 56 Stat. 145, provides, in pertinent part, that “Fol- 
lowing a finding of death, the six months’ death gratuity provided 
by law is authorized to be paid” [italics supplied], and that section 
as amended by the act of December 24, 1942, Public Law 848, 56 Stat. 
1098, provides, insofar as is here material, that “When a finding of 
death is made it shall include the date upon which death shall be 
' presumed to have occurred for the purposes of * * * payments 
of death gratuities.” 

In this connection, it is to be noted that when the Congress has 
seen fit to provide for payment of the six months’ death gratuity its 
policy has been to provide therefor by specific legislation applicable 
to particular classes of personnel], and that, when the scope of exist- 
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ing legislation was to be enlarged and extended to classes not already 
covered thereby, it has been by specific enumeration of the classes to 
which the legislation was to be extended. See, for example, the act 
of December 17, 1919, 41 Stat. 367, as amended, providing for pay- 
ment of a six months’ death gratuity in the case of officers and en- 
listed men of the Regular Army, as extended to nurses of the Regular 
Army by the act of March 8, 1928, 45 Stat. 249, and as extended by 
the act of December 10, 1941, 55 Stat. 796, to dependents of all Army 
personnel who die in line of duty while in active military service. 
Broadly speaking, a similar procedure has been followed in providing 
for payment of the six months’ death gratuity in the case of naval 
personnel, 

Even were the policy of the Congress not as thus indicated, it 
is not to’ be presumed that the words in regard to the payment of the 
six months’ death gratuity quoted hereinbefore from section 5 of the 
act of March 7, 1942, as amended by the act of December 24, 1942, 
were intended to broaden the classes of personnel on account of whom 
the gratuity was to be payable, but rather is it to be considered that 
the words are to be given their usual and ordinary significance and 
that the intent of the Congress as thus expressed was that, upon the 
finding of death of an individual, payment of the six months’ death 
gratuity should be made only where provision had been made therefor 
under other statutes. 

While the act of September 7, 1916, as amended, provides (5 U. S. 
C. 751, 760), for the payment of compensation to heirs of civilian 
employees of the Government who die from injuries received while | 
in the performance of their duties, there appears to be no provision 
of law for the payment upon death of a civilian employee of a six 
months’ death gratuity such as is referred to in section 5 of the act of 
March 7, 1942, as amended. 

Accordingly, your question is answered in the negative. 


(B-36875) 


WAR OVERTIME PAY ACT OF 1943—COMPENSATORY TIME OFF IN LIEU 
OF ADDITIONAL COMPENSATION FOR EXCESS OVERTIME 


Under section 2 of the War Overtime Pay Act of 1943, respecting the granting 
of compensatory time off in lieu of overtime compensation, the discretion 
to substitute compensatory time off from duty in lieu of overtime compensa- 
tion for service in excess of 48 hours per week in any administrative work- 
week is vested in the administrative office rather than in the employee. 

Where, pursuant to section 2 of the War Overtime Pay Act of 1943 and the 
regulations issued thereunder, a full-time per annum employee is granted 
compensatory time off from duty, in lieu of overtime compensation, for 
work in excess of 48 hours per week, such compensatory time off is not to 
be regarded as additional leave of absence which must be applied for, but, 
rather, it is the duty and responsibility of the administrative office under 
the regulations to excuse the employee from duty, within 90 days from the 
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time the excess overtime was worked, for a period corresponding to the 
excess overtime worked. 

Where the head of a department, etc., elects to grant a full-time per annum em- 
ployee who works in excess of 48 hours per week compensatory time off 
from duty in lieu of overtime compensation pursuant to the War Overtime 
Pay Act of 1943 and the regulations issued thereunder, but, as a result of 
the employee’s own fault or voluntary action (such as voluntary resigna- 
tion, transfer at the employee’s request or refusal to accept the compensa- 
tory time off) the department head is prevented from granting such time 
off within the 90-day period prescribed by the said regulations, the employee 
is not entitled to overtime compensation for overtime worked in excess of 
48 hours per week. 

Where the head of a department, etc., elects to grant a full-time per annum 
employee who works in excess of 48 hours per week compensatory time off 
in lieu of overtime compensation pursuant to the discretionary authority 
vested in him by the War Overtime Pay Act of 1943 and the regulations 
issued thereunder, but the employee, through no fault or voluntary action 
on his part (such as, induction into the armed forces, termination of his 
services without his consent, or involuntary transfer pursuant to war man- 
power directives) is unable to utilize such compensatory time off prior to 
the expiration of the 90-day period prescribed by the said regulations, he is 
entitled to overtime compensation for such excess overtime. 


Acting Comptroller General Yates to the Director, Office of Defense Transporta- 
tion, October 5, 1943: 


I have your letter of September 4, 1943 (file 20-27), as follows: 


Re: War Overtime Pay Act of 1943. 
Public Law 49. 
Compensatory time off in lieu of overtime compensation. 


Under date of May 8, 1943, the United States Civil Service Commission issued 
Departmental Circular No. 424, subject War Overtime Pay Regulations. Sec- 
tion 1, Part III thereof as amended by Supplement No. 2, issued July 9, 1943, 
is particularly concerned with the subject of granting to full time per annum 
employees compensatory time off from duty without loss of pay, in lieu of over- 
time compensation, for such employment as may exceed forty-eight hours in 
any week. 

Included within this Section 1 of Part III, as amended, is the following 

. language: 

“ * * * In the event that compensatory time off from duty for employ- 
ment in excess of forty-eight hours in any week is not granted within ninety 
calendar days after such employment is performed, the employee shall be en- 
titled, in lieu of such compensatory time off, to overtime compensation for such 
employment computed as provided in these regulations at the rate or rates of 
compensation which the employee received during the period of such employ- 
wees: 3). © Fis 

The Office of Defense Transportation in its consideration of this Depart- 
mental Circular and the administration thereof feels that because many of its 
field employees are now performing a considerable amount of overtime work, 
it is important to have a present determination of the effect of the ninety day 
limitation quoted above upon situations which it is believed may arise, particu- 
larly out of such field operations and generally with respect to all per annum 
employees. 

Accordingly, predicated upon the constant premise that the head of such 
a department, establishment, or agency, as is within the purview of Public 
Law 49, May 7, 1943 (War Overtime Pay Act of 1943), shall elect to exercise 
the discretion thereby vested in him of granting to a per annum employee com- 
pensatory time off from duty in lieu of overtime compensation for work in 
excess of forty-eight hours in any administrative work-week, and shall forthwith 
notify such employee that such election has been made, the following questions 
have been formulated : 


Under which, if any, of the following factual situations would a liability to pay 
overtime compensation in money result: 

(1) The compensatory time off is not utilized within ninety days after election 
to grant it, irrespective of the reason therefor. 

(2) The employee declines to accept compensatory time off. 
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(3) The employment is terminated by an employee’s voluntary resignation 
before compensatory time off is utilized. 

(4) The employee is transferred to a different governmental agency before 
having an opportunity to utilize compensatory time off. 

(5) The employee is inducted into the armed forces under such conditions 
that it is not possible to utilize the compensatory time off. 

(6) The employment is terminated without the employee’s consent. 

If you shall feel the situation pernmiits of your doing so, I will be pleased to 
have the benefit of your answers to these questions at your convenience. 


Section 2 of the War Overtime Pay Act of 1943, approved May 
7, 1943, 57 Stat. 76, Public Law 49, contains the following proviso: 


* * * And provided further, That in lieu of overtime compensation for 
work in excess of forty-eight hours in any administrative workweek, the heads of 
departments, establishments, and agencies may in their discretion grant per 
annum employees compensatory time off from duty. 


Pursuant to that statutory provision, the discretion to substitute 
compensatory time off from duty for overtime compensation for serv- 
ice in excess of 48 hours per week in any administrative workweek, 
clearly is vested in the administrative office, rather than in the em- 
ployee. Compare 22 Comp. Gen. 745, 807. Compensatory time off 
from duty is not to be regarded as additional leave of absence which 
must be applied for by an employee. On the contrary, when the addi- 
tional time is served, the administrative office has the duty and re- 
sponsibility under the regulations quoted in your letter, of excusing 
the employee from duty, within 90 days from the time the excess over- 
time was worked, for a period corresponding to the excess overtime 
worked. If an administrative office, through its own fault or neglect 
or for its own convenience, fails to grant the compensatory time by the 
end of the 90-day period—regardless of whether the employee has 
requested it—the employee becomes entitled to payment of overtime 
compensation for such excess overtime. Question (1) is answered 
accordingly. 

Referring to questions (2) to (6), inclusive, the primary right under 
section 2 of the War Overtime Pay Act of 1943, and the quoted regula- 
tion, is to be paid additional compensation on the basis of an overtime 
formula for all work in excess of 40 hours per week with only an option 
in the head of the department, establishment or agency concerned— 
to be exercised within a period of 90 days—to grant compensatory time 
off from duty in lieu of paying the additional compensation on the 
basis of the overtime formula for work in excess of 48 hours per week. 
Of course, if the head of a department, establishment, or agency con- 
cerned be prevented from fully exercising the option to grant com- 
pensatory time off from duty within the 90-day period as a result of 
any fault or voluntary action on the part of the employee, it would 
follow that the employee would not be entitled to the additional 
compensation for the overtime in excess of 48 hours per week. But 
in any other case of failure to grant the compensatory time within 
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the 90-day period—that is, not involving any fault or voluntary action 
on the part of the employee—the overtime compensation should be 
paid. 

Accordingly, liability to pay overtime compensation would not re- 
sult under the state of facts presented in questions (2) and (8), and 
neither would there be liability under the facts stated in question (4) 
if the transfer resulted from the request of the employee, but there 
would be liability to pay overtime compensation in the case of an 
involuntary transfer pursuant to war manpower directives. Also, 
liability would result under the state of facts presented in questions 
(5) and (6). 


(B-36898) 


COMMISSIONED OFFICERS PROMOTED ABOVE ELIGIBLE GRADE WHILE 
OCCUPYING ON RENTAL BASIS GOVERNMENT-OWNED QUARTERS 


Under the acts of September 9, 1940 and October 14, 1940, as amended, authorizing 
officers of the Army, Marine Corps, Navy and Coast Guard not above the 
grade of captain or lieutenant, senior grade, to occupy on a rental basis 
quarters in Government-owned low-cost defense houses constructed under 
authority of the said acts, an officer promoted above the eligible grade while 
occupying such a house may not be permitted to continue indefinitely to 
oceupy it on a rental basis, but may continue such occupancy only until the 
expiration of the rental term current at the time of such disqualification, or 
until the expiration of a reasonable time to permit him to find suitable 
quarters elsewhere. 

While low-cost defense houses constructed under authority of the acts of Sep- 
tember 9, 1940 and October 14, 1940, as amended, may be rented only to 
Officers not above the grade of lieutenant, senior grade, in the Navy and 
Coast Guard and the grade of captain in the Marine Corps, such houses, if 
under the jurisdiction of the Secretary of the Navy and not needed for the 
purpose for which authorized, may be assigned to officers above the eligible 
grades on a nonrental or public quarters basis, in which event the officers 
would not be entitled to rental allowance. 


Anta Comptroller General Yates to the Secretary of the Navy, October 5, 
1943: 


Reference is made to your letter of September 6, 1943, as follows: 


There is forwarded herewith a copy of a letter from the Chief of the Bureau 
of Yards and Docks, Navy Department, dated 10 August 19438, with enclosure of 
copy of a letter from the General Counsel, National Housing Agency, dated 31 
July 1943, relative to the question as to whether section 201 of title IV of the 
Naval Appropriation Act for the fiscal year 1941 (Public Law 781—76th Congress, 
‘approved 9 September 1940; 54 Stat. 883), as amended by the Act of 26 October 
1942 (56 Stat. 988), and section 2 of the Act of 14 October 1940 (Public Law 
849—76th Congress, 54 Stat. 1126), as amended by the Act of 21 January 1942 
(56 Stat. 11), may be construed to permit officers and their families to remain 
in low-cost defense houses constructed from funds made available under the 
cited Acts where, after occupancy, the officers have received promotions carrying 
them above the grades eligible for admission. 

Your decision is requested as to whether officers who have been promoted above 
the grade of lieutenant, senior grade, in the Navy and Coast Guard and above 
the grade of captain in the Marine Corps, if permitted to continue to occupy on 
a rental basis low-cost defense houses constructed under the cited statutes, will 
be entitled to payment of rental allowance for the period during which such 
houses are occupied. : 
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Sections 201 and 202 of the act of September 9, 1940, 54 Stat. 883, 
884, provide: 


Sec. 201. To the President for allocation to the War Department and the Navy 
Department for the acquisition of necessary land and the construction of housing 
units, including necessary utilities, roads, walks, and accessories, at locations on 
or near Military or Naval Establishments, now in existence or to be built, or near 
privately owned industrial plants engaged in military or naval activities, which 
for the purposes of this Act shall be construed to include activities of the Mari- 
time Commission, where the Secretary of War, the Secretary of the Navy, or 
the Chairman of the Maritime Commission shall certify that such housing is 
important for purposes under their respective jurisdiction and necessary to the 
national defense program, $100,000,000: Provided, That the average unit cost 
of such housing projects, including acquisitions of land and the installation of 
necessary utilities, roads, walks, accessories and collateral expenses shall not 
be in excess of $3,500: Provided further, That in carrying out the purposes of this 
section the Secretary of War and the Secretary of the Navy may utilize such 
other agencies of the United States as they may determine upon: Provided 
further, That the Secretary of War and the Secretary of the Navy, at their dis- 
cretion, are hereby authorized to rent such housing units, upon completion, to 
enlisted men of the Army, Navy, Marine Corps with families, to field employees 
of the Military and Naval Establishments with families, and to workers with 
families who are engaged, or to be engaged, in industries essential to the mili- 
tary and naval national defense programs,-including work on ships under the 
control of the Martime Commission. The Secretary of War and the Secretary 
of the Navy are further authorized to use such rentals as may be collected from 
each housing project for the management and maintenance of the housing units 
therein, including utilities, roads, walks, and accessories, and to set up special 
reserve accounts for the amortization of the cost of the project: Provided further, 
That the authority of existing law for the negotiation of cost-plus-a-fixed-fee 
contracts shall be applicable to housing projects for which funds may be made 
available to the War and Navy Departments or the Maritime Commission. 

See. 202. This title may be cited as “Title IV of the Naval Appropriation Act 
for the fiscal year 1941.” [Italics supplied.] 


Section 2 of the act of October 26, 1942, 56 Stat. 988, provides: 


Sec. 2. The third proviso under the caption “Navy Department” in title IV 
of the Naval Appropriation Act for the fiscal year 1941 approved September 9, 
1940 (54 Stat. 883), is amended by inserting between the words “to” and “enlisted” 
in line 3 of the third proviso the following: “officers of the Army and Marine 
Corps not above the grade of captain, and officers of the Navy and Coast Guard, 
not above the grade of lieutenant, with families, assigned to duty at naval or 
military reservations, posts, or bases, or to duty at defense industries, to”, so 
that the third proviso as amended shall read: “Provided further, That the Sec- 
retary of War and the Secretary of the Navy, at their discretion, are hereby 
authorized to rent such housing units, upon completion, to officers of the Army 
and Marine Corps not above the grade of captain, and officers of the Nawy and 
Coagt Guard, not above the grade of lieutenant, with families, assigned to duty 
at naval or military reservations, posts, or bases, or to duty at defense industries, 
to enlisted men of the Army, Navy, Marine Corps with families, to field employees 
of the Military and Naval Establishments with families, and to workers with 
families who are engaged, or to be engaged, in industries essential to the military 
and naval national defense programs, including work on ships under the control 
of the Maritime Commission. The Secretary of War and the Secretary of the 
Navy are further authorized to use such rentals as may be collected from each 
housing project for the management and maintenance of the housing units 
therein, including utilities, roads, walks, and accessories, and to set up special 
ees accounts for the amortization of the cost of the project:.” [Italics 
supplied.] 


The act of October 14, 1940, 54 Stat. 1125, 1126, provides in pertinent 
part: 


Section 1. In order to provide housing for persons engaged in national-defense 
activities, and their families, in those areas or localities in which the President 
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shall find that an acute shortage of housing exists or impends which would 
impede national-defense activities and that such housing would not be provided by 
private capital when needed, the Federal Works Administrator (hereinafter 
referred to as the “Administrator’’) is authorized : 


* . * . + * * 


Sec. 2. As used in this Act (a) the term “persons engaged in national-defense 
activities” shall include (1) enlisted men in the naval or military services of the 
United States; (2) employees of the United States in the Navy and War Depart- 
ments assigned to duty at naval or military reservations, posts, or bases; 
(3) workers engaged or to be engaged in industries connected with and essential 
to the national defense; (b) the term “Federal agency” means any executive 
department or office (including the President), independent establishment, com- 
mission, board, bureau, division, or office in the executive branch of the United 
States Government, or other agency of the United States, including corporations 
in which the United States owns all or a majority of the stock, directly or 
indirectly. 


Section 2 of the above act was amended by section 2 of the act of 
January 21, 1942, 56 Stat. 11, by adding a fourth group of “persons 
engaged in national-defense activities” as follows: 


* * * (4) officers of the Army and Marine Corps not above the grade of 
captain, and officers of the Navy and Coast Guard, not above the grade of lieu- 
tenant, senior grade, assigned to duty at naval or military reservations, posts, 
or bases, or to duty at defense industries * A 


Executive Order 9070, February 24, 1942, provides in part: 


By virtue of the authority vested in me by Title I of the First War Powers Act, 
1941, approved December 18, 1941 (Public Law 354, 77th Congress), and as 
President of the United States, it is hereby ordered as follows: 

1. The following agencies, functions, duties, and powers are consolidated into 
a National Housing Agency and shall be administered as hereinafter provided 
under the direction and supervision of a National Housing Administrator: 

* + * 7 - b * 


(f) All functions, powers, and duties relating to defense housing of (1) the 
Federal Works Administrator under the act of October 14, 1940, entitled “An 
Act to expedite the provision of housing in connection with national defense, and 
for other purposes,” as amended, and under acts making appropriations to carry 
out the purposes of said act, (2) the War Department and the Navy Department 
with respect to housing units for persons (with families) engaged in national 
defense activities (except housing units located on military or naval reservations, 
posts, or bases) under Title IV of the Naval Appropriation Act for the fiscal year 
1941 5 


10. All housing now owned by the United States and located on a military or 
naval reservation, post, or base is hereby transferred to the jurisdiction of the 
War or Navy Department, respectively, having jurisdiction of such reservation, 
post or base: * * 


Prior to the amendment of October 26, 1942, to the act of September 
9, 1940, supra, it was held that since the earlier act authorized the 
renting of houses constructed thereunder to certain designated persons 
not including officers of the Navy, the authority granted did not 
extend to renting the houses to officers. It was further held that 
any houses constructed under the authority of the above act of Sep- 
tember 9, 1940, and not needed for the purpose for which authorized, 
might be assigned to officers on a nonrental basis, in which case the 
officers would not be entitled to rental allowance, as they would be 
occupying public quarters. 21 Comp. Gen. 444. The reasoning em- 
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ployed in that decision would appear to be for application in the 
interpretation of the act of September 9, 1940, as amended by the 
act of October 26, 1942, and of the act of October 14, 1940, as amended 
by the act of January 21, 1942. That is to say, that the classes of 
officers not included in said acts and amendments as eligible to rent 
the houses here concerned are excluded from the exercise of that 
privilege. An officer so excluded, may, however, be assigned quarters 
in one of said houses, if it is under the jurisdiction of the Secretary 
of the Navy and is not needed for the purpose for which authorized, 
on a nonrental or public quarters basis. No reason appears for a 
different conclusion in the case of an officer who becomes ineligible 
to rent a house constructed under authority of the subject statutes, by 
reason of a promotion in grade, subject to original occupancy. The 
statutes clearly would not permit such an officer, after promotion, 
to rent other premises constructed thereunder nor may they be con- 
strued to authorize a continued, indefinite rental of the same premises 
after promotion. 

The War Department, in advocating the amendatory provision 
incorporated in the act of January 21, 1942, and the Navy Depart- 
ment, in advocating the like provision incorporated in the act of 
October 26, 1942, stressed the fact that such amendments would relieve 
the burden of high rental costs to officers of the lower grades, not 
above lieutenant, senior grade, etc. Nowhere in the language of the 
amendatory provisions or in their legislative histories is there any 
intimation that the Congress or the sponsors of the amendments 
contemplated that the requested relief would, under any circum- 
stances, be extended to officers above the grades alleged to be in need 
of such relief. 

Accordingly, you are advised that officers promoted above the grade 
of lieutenant, senior grade, in the Navy and Coast Guard and above 
the grade of captain in the Marine Corps may not be permitted to 
continue to occupy on a rental basis houses constructed under the 
authority of the act of September 9, 1940, 54 Stat. 883, as amended 
by the act of October 26, 1942, 56 Stat. 988, or under authority of the 
act of October 14, 1940, 54 Stat. 1125, as amended by the act of Janu- 
ary 21, 1942, 56 Stat. 11. However, the statutes do not contemplate, 
of course, that an officer promoted above the grades mentioned shall 
be required to vacate an occupied house immediately upon such pro- 
motion. On the contrary, they may be regarded as contemplating 
that an officer who occupies such premises may, upon subsequent pro- 
motion, continue in the premises on a rental basis either until the 
expiration of the rental term current at the time of such disqualifica- 
tion, or until the expiration of a reasonable period of time to permit 
the officer to find suitable quarters elsewhere. 
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Furthermore, such houses under the control and jurisdiction of the 
Navy Department, which are not needed for the purpose for which 
authorized, may be assigned to such officers on a nonrental basis, as 
an assignment of public quarters within the meaning of the rental 
allowance statutes, in which event no rental allowances properly could 
be paid to the officers during the period of occupancy. 


(B-87154) 


LEAVES OF ABSENCE—CONSULTANTS EMPLOYED ON “WHEN 
ACTUALLY EMPLOYED” BASIS 


A consultant originally appointed to an excepted position on a per diem “when 
actually employed” basis for a period not to exceed 90 days whose appoint- 
ment was extended for another 90 day period should be regarded as a “tem- 
porary” employee—rather than an “indefinite” employee—within the 
meaning of the Annual Leave Regulations, and, as such, is entitled to ac- 
crual of annual leave at the rate of 24% days per month. 

Under section 6 of the Annual Leave Regulations, prescribing conditions for the 
transfer of accumulated and accrued leave of employees who transfer from 
one position to another in the Federal service, an employee who transferred 
from a permanent position in one Federal agency to a temporary position 
in another such agency is not entitled to have recredited to him the leave 
which he had to his credit when he transferred to the temporary position. 


eee General Warren to Harold H. Siewerdsen, War Department, October 


I have your letter of September 22, 1943, as follows: 


There has been submitted to me for certification a payroll in the amount of 
$246.00, covering payment for 12 days, September 1-15, 1943, inclusive (excluding 
Sundays and Labor Day), of which 10 days September 2-14, 1948, was payment 
for annual leave. In the light of the facts herein stated, please advise me if I 
may properly certify the roll for payment. 

Mr. Milton MacKaye was given an excepted appointment as Expert Consultant 
to the Under Secretary of War, at $25.00 per diem, effective May 11, 1943, under 
Section 8 of the Military Appropriation Act of 1948 for a period not to exceed 
90 days. He took-oath and entered on duty May 11, 1943, coming to the War 
Department without break in service from Office of War Information, where he 
had held a classified position as Information Analyst, CAF-15, at $8,000 per an- 
num. He had held that position from December 1941 through May 10, 1948. 
However, because of the terminology of the appointment action in the War 
Department, “for a period not to exceed 90 days,” no request was made to Office 
of War Information for a transcript of his leave, since it was felt that he was 
a “temporary employee” as defined under Government Leave Regulations. 

Beginning May 11, 1943, Mr. MacKaye worked 90 consecutive days through 
August 10, 1943, excepting Sundays. On August 11, 1943, an action was processed 
extending his excepted appointment, same position and per diem, under Section 9 
of the Military Appropriation Act of 1944, for an additional period of 90 days. 
From August 11, 1943, through September 1, 1943, this employee again worked 
every day excepting Sundays. 

On September 2, 1948, he entered on annual leave for the period September 
2-14, 1948, a total of 13 days, excepting Sundays September 5 and 12, and Labor 
Day, September 6, making a total of 10 days for which he is requesting pay. 

The question arises (1) whether or not Mr. MacKaye is actually a “temporary 
appointee” under the definition given in Government Annual and Sick Leave 
Laws and Regulations, which states “Temporary employees” are those appointed 
for definite periods of time not exceeding 6 months, or whether (2) he is an 
“indefinite employee” which definition is “Indefinite employees” are those ap- 
pointed for the “duration of the job” and those who, although paid only when 
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actually employed, are continuously employed or required to be available for 
duty for a period of not less than one month, as distinguished from part-time 
or intermittent employees. 

If we may judge from the wording of the appointing action, taken in conjunc- 
tion with the actual service rendered, then this employee is “temporary” as 
defined in the Leave Regulations, and would be entitled to earn leave at the rate 
of 2% days per month for each full month of service. Therefore, from May 11 
through August 10, 1943, he would have a credit of 7% days of leave available 
for use when he started his vacation on September 2, 1943. Also, any leave ac- 
crued and accumulated with the Office of War Information would not be 
transferable. 

On the other hand, if the wording of the action “for a period not to exceed 90 
days” were taken alone it might be construed to mean any 90 days not limited to 
a specific period of time, or “indefinite” in nature, and the fact that he worked 
90 consecutive days would not affect the question in any way. In this second 
analysis the employee would be entitled to a transfer of leave from Office of War 
Information and be entitled to accrue leave at the rate of 2% days per month 
for each full month of service. 

The payroll was submitted to me on the assumption of (2) above that Mr. 
MacKaye is properly to be considered as an “indefinite employee” paid only when 
actually employed, and therefore entitled to have his leave transferred and be 
paid for the entire period of absence, or 10 days. 

However, I do not feel that I may properly certify the payroll inasmuch as 
the appointment action and extension for an additional 90 days, plus continuous 
service, indicates a “temporary” type of appointment. 

Your early decision in this matter will be greatly appreciated. 


In decision of November 17, 1938, 18 Comp. Gen. 457, the following 
question and answer were stated : 































Question 


(4) Where an employee is given an appointment for any definite period of less 
than six months to be paid at so much per diem only “when actually employed”, 
is he (a) an indefinite employee and entitled to leave, or (by) a temporary em- , 
ployee and likewise entitled to leave, or (c) an employee not entitled to any leave 
privileges under the new annual- and sick-leave regulations for the reason that 
he cannot be classified either as indefinite because appointed for a definite period 
of time, even though paid “when actually employed”, or as temporary because 
paid only “when actually employed.” 














Answer 



















The employee in question (4) would be considered a temporary employee and 
as such entitled to leave when he should have rendered a sufficient period of con- 
tinuous service. 


In decision of January 7, 1939, 18 Comp. Gen. 596, it was held: 


Temporary service for a period of 6 months under a 3 months’ initial appoint- 
ment which is extended without break in service for another 3 months under 
authority of section 2 of rule VIII of the civil service laws and regulations may 
be regarded as one temporary appointment for leave purposes under the annual 
leave act of March 14, 1936, 49 Stat. 1161, and uniform annual leave regulations 
effective January 1, 1988, and the unused leave accrued prior to the extension may 
be substituted for a period of leave without pay after the date of the extension. 


See, also, 20 Comp. Gen. 332, 661. 

Under the plain terms of the definition of “temporary” employees, 
appearing in the Leave Regulations, and under the rules stated in 
the cited decisions, Mr. MacKaye is a “temporary” employee for leave 
purposes and entitled to accrual of annual leave as such at the rate of 
214 days per month. There is seen no merit in the alternative sugges- 
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tion contained in your letter that he might be regarded as an “inde- 

finite” employee for leave purposes. Of course, under paragraph 6 

of the Annual Leave Regulations, the leave earned by him in the Office 

of War Information could not have been transferred to him in his 
“ present temporary position. See 22 Comp. Gen. 429. 

However, in decision of August 5, 1941, 21 Comp. Gen. 101, it was 
held as follows (quoting from the syllabus) : 

After the first month of service annual leave may be credited to temporary 
employees at the beginning of the month in which it accrues but it is to be noted 
that such employees are not entitled to such leave for a fractional month’s serv- 
ice. 

Hence, as Mr. MacKaye is understood from your letter to have 
worked continuously on all work days, he had to his credit on August 
11, the amount of 10 days annual leave, representing 214 days for the 
service month from May 11 through June 10, 214 days for the service 
month from June 11 through July 10, 214 days for the service month 
from July 11 through August 10, and 214 days for the service month 
from August 11 through September 10, 1943. Accordingly, it was not 
improper to have approved his application for 10 days annual leave, 
beginning September 2, 1943. He may be paid the proper amount of 
compensation due him for the period September 1 to 15 covered by the 
pay roll voucher forwarded with your letter—a total of 12 days com- 
pensation—including 10 days leave and for September 1 and 15, on 
which days it is understood he worked. There is called to your at- 
tention the fact that the voucher appears to cover basic compensation 
only, that is, $25 per diem for 12 days, a total of $300, and that Mr. 
MacKaye may be entitled, also, to additional compensation under the 
provisions of the War Overtime Pay Act of 1943, 57 Stat. 75. See 23 


Comp. Gen. 17. 


The voucher is returned herewith. 


(B-37000) 


CONTRACTS—ANTI-DISCRIMINATION STIPULATION—EFFECT OF 
OMISSION 


The provision in Executive Order No. 9346, that “All contracting agencies of the 


Government of the United States shall include in all contracts * * * a 
provision obligating the contractor not to discriminate against any employee 
or applicant for employment because of race, creed, color, or national origin 
and requiring him to include a similar provision in all subcontracts,” was 
intended as a directive, rather than a mandate, to the contracting agencies 
of the Government, so that failure to include such a provision will not render 
void an otherwise proper contract or render objectionable otherwise proper 
payments thereunder. 


Comptroller General Warren to the Liaison Officer, Office for Emergency Man- 


agement, October 7, 1943: 


I have a letter of September 11, 1943 from the Director, Division of 
Centra] Administrative Services, reference FI-21, requesting decision 
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whether contracts and leases which do not contain an antidiscrimina- 
tion clause of the nature prescribed by Executive Order No. 9346, 
dated May 27, 1943, may be entered into and payments made there- 
under in cases where the contractor refuses to execute a contract or 
lease containing such a clause and similar services or suitable office 
space cannot be secured from other sources. 

Executive Order 9346, supra, provides, in pertinent part, as follows: 


In order to establish a new Committee on Fair Employment Practice, to pro- 
mote the fullest utilization of all available manpower, and to eliminate discrim- 
inatory employment practices, Executive Order No. 8802 of June 25, 1941, as 
amended by Executive Order No. 8823 of July 18, 1941, is hereby further amended 
to read as follows: 

“Whereas the successful prosecution of the war demands the maximum em- 
ployment of all available workers regardless of race, creed, color, or national 
origin ; and 

“Whereas it is the policy of the United States to encourage full participation 
in the war effort by all persons in the United States regardless of race, creed, 
color, or national origin, in the firm belief that the democratic way of life within 
the nation can be defended successfully only with the help and support of all 
groups within its borders ; and 

“Whereas there is evidence that available and needed workers have been barred 
from employment in industries engaged in war production solely by reason of 
their race, creed, color, or national origin, to the detriment of the prosecution 
of the war, the workers’ morale, and national unity: 

“Now, therefore, by virtue of the authority vested in me by the Constitution 
and statutes, and as President of the United States and Commander in Chief 
of the Army and Navy, I do hereby reaffirm the policy of the United States that 
there shall be no discrimination in the employment of any person in war indus- 
tries or in Government by reason of race, creed, color, or national origin, and 
I do hereby declare that it is the duty of all employers, including the several 
Federal departments and.agencies, and all labor organizations, in furtherance 
of this policy and of this Order, to eliminate discrimination in regard to hire, 
tenure, terms or conditions of employment, or union membership because of race, 
creed, color, or national origin. 

“It is hereby ordered as follows: 

“1, All contracting agencies of the Government of the United States shall 
include in all contracts hereafter negotiated or renegotiated by them a pro- 
vision obligating the contractor not to discriminate against any employee or 
applicant for employment because of race, creed, color, or national origin and 
requiring him to include a similar provision in all subcontracts.” 


The difficulties upon which the request for decision is based are de- 
scribed in the submission, as follows: 


In compliance with the foregoing, this office has issued instructions requiring 
the incorporation of the following clause in all future contracts: 

“Anti-Discrimination 

“A. The contractor, in performing the work required by this contract, shall 
not discriminate against any worker because of race, creed, color, or national 
origin. 

“B. The contractor agrees that the provisions of paragraph (A) above will also 
be inserted in all of its subcontracts. For the purpose of this article, a sub- 
contract is defined as any contract entered inte by the contractor with any in- 
dividual, partnership, association, corporation, estate, or trust, or other business 

- enterprise or other legal entity, for a specific part of the work to be performed 
in connection with the supplies or services furnished under this contract; pro- 
vided, however, that a contract for the furnishing of standard or commercial 
articles or raw material shall not be considered as a subcontract.” 

Pursuant to these instructions, the anti-discrimination clause was incorpo- 
rated in proposed contracts with the Southwestern Bell Telephone Company, 


598796—44—-vol. 23-19 
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Kansas City, Missouri. These contracts cover telephone service to be furnished 
the National War Agencies through the Central Administrative Service switch- 
board at Kansas City, Missouri, and pay telephone booths installed in a leased 
oe from which the Government was to receive 20% of the collections made 
on ¢ 

Due to the inclusion of the anti-discrimination clause required by Executive 
Order No. 9346, the telephone company has refused to execute the necessary 
agreements. The same situation has arisen with respect to various leases in 
which this clause has been incorporated. 

Since telephone service in Kansas City, Missouri can be obtained only through 
the Southwestern Bell Telephone Company and available office space in certain 
sections of the country is at a minimum, the refusal of contractors to accept 
contracts containing the anti-discrimination clause has caused considerable ad- 
ministrative difficulties, 


Admittedly, the matter of the inclusion in Government contracts 
of antidiscrimination clauses has not been the subject of specific statu- 
tory enactment. Hence, past decisions of the accounting officers with 
reference to contract provisions or stipulations expressly required by 
act of Congress are—at most—only indirectly applicable to the instant 
case. See 16 Comp. Gen. 583, re Walsh-Healey Act of June 30, 1936, 
49 Stat. 2036; 17 id. 937, 18 id. 646, and 20 zd. 890, re Eight-Hour Law 
of June 19, 1912, 37 Stat. 187; 15 id. 577, re Bituminous Coal Conserva- 
tion Act of 1935, 49 Stat. 991; 4 zd. 208, and 5 id. 376, re Heard Act of 
August 13, 1894, as amended, 33 Stat. 811; 12 id. 122, re statutory pro- 
hibitions against purchase of foreign products; 19 id. 516, re Con- 
gressional interest stipulations; and 17 id. 37, re National Labor Rela- 
tions Act, 49 Stat. 449. However, for present purposes, it will be as- 
sumed that the involved portion of Executive Order No. 9346 should 
be given the same effect as a statute enacted in like terms, under like 
conditions, and for a like purpose. 

The portion of the order relating to the inclusion of such provisions 
in Government contracts is addressed primarily to the contracting 
agencies of the Government rather than to contractors. But such 
fact would not be material if it be concluded that the order is of a 
mandatory nature; for, in that event, it would be beyond the authority 
of a Government officer to execute a contract or lease not containing 
such provisions. Nor would there be authority in this office in the 
audit of contract payments to make exception to the order upon the 
facts and circumstances of particular cases. See, in this connection, 
20 Comp. Gen. 890. 

Hence, there is for consideration the question whether the section 
of the Executive order here involved is mandatory, in the sense that 
failure to comply therewith vitiates the action taken, or whether it 
is directory only, leaving some discretion in the various contracting 
agencies of the Government to mitigate literal application of the 
order in particular cases. See Vaughan v. John C. Winston Co., 8 F. 
2d 370; Ballou v. Kemp, 92 F. 2d 556; In re Hodges, 4 F. Supp. 804. 
When used in statutes, the word “shall” ordinarily is construed in the 
imperative or mandatory sense; but courts refuse to adopt that mean- 
ing when to do so would do violence to the objects and purposes of 
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the statute as a whole. See Words and Phrases, Permanent Edition, 
Volume 39, page 91 e¢ seq. 

The specific purposes sought to be accomplished by Executive Order 
No. 9346 are clearly stated in its text, namely: to promote the fullest 
utilization of all available manpower and to eliminate ‘discriminatory 
employment practices. These aims, it is stated, are based upon the 
firm belief of the President “that the democratic way of life within 
the nation can be defended successfully only with the help and sup- 
port of all groups within its borders.” Obviously, the prime objective 
is the successful and unimpeded prosecution of the war. And it is in 
that light that the nature of the section addressed to the contracting 
agencies of the Government must be regarded; that is, whether in- 
tended as a mandate or as a directive. 

It is to be assumed that the instances will be few in which contrac- 
tors will refuse to execute contracts with the Government solely by 
reason of the inclusion of an antidiscrimination provision. But, in 
such instances, no useful purpose could possibly be served by a require- 
ment that the Government agency involved could not consummate 
a contract with such individuals or firms without the provisions in 
question, especially if the desired service could not be procured from 
any other source. It seems that the most that can be accomplished by 
Government contracting agencies in carrying out the national policy 
of non-discrimination in the employment of workers as declared by 
the President is to secure the assent of contractors to such provisions 
wherever and whenever possible. Otherwise, the net effect of the 
requirement would be to obstruct the activities of the several agencies 
of the Government with no apparent compensating benefit. 

Accordingly, it is concluded that the paragraph of Executive Order 
No. 9346 involving the inclusion in Government contracts of a pro- 
vision obligating the contractor not to discriminate against any em- 
ployee or applicant for employment because of race, creed, color, or 
national origin, and requiring him to include a like provision in sub- 
contracts, was intended only as a directive to the contracting agencies 
of the Government so that failure to include such a provision will not 
render void an otherwise proper contract or render objectionable 
otherwise proper payments thereunder. 


(B-37199) 


COMPENSATION—WITHIN-GRADE PROMOTION—RESTORATION IN 
FORMER AGENCY AFTER TRANSFER TO ANOTHER AGENCY AT 
INCREASE IN GRADE AND SALARY 


In the case of an employee who transferred from one agency to another at an 
increase in grade and salary under conditions entitling him to the reemploy- 
ment rights and benefits provided by the war service reguiations issued 
pursuant to Executive Order No. 9063, and who was subsequently restored 
to a position in the former agency at the same salary rate and grade held 
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prior to his transfer, the service in the agency to which he transferred may 
be included in computing the 18- or 30-month waiting period prescribed by the 
within-grade salary-advancement statute of August 1, 1941; and the waiting 
period would date from the last promotion in the former agency rather than 
from the date of the increase in grade and salary upon transfer to the other 
agency. 21 Comp. Gen. 285, distinguished. 


Comptroller General Warren to the Federal Security Administrator, October 8, 
1943: 


I have your letter of September 24, 1943, as follows: 


An employee of this Agency was promoted on October 16, 1942 to a CAF-12 
position at $4,600. On November 18, 1942 [corrected informally to read January 
18, 1943], he was transferred to another agency at CAF~-13, $5,600, with reem- 
ployment rights granted under the Civil Service Commission’s War-Service Regu- 
lations issued in pursuance’ of Executive Order 9063. He has now completed 
his work in that agency and within the 30-day limit prescribed in the Regulations, 
is desirous of exercising the reemployment rights mentioned above by a retransfer 
to this Agency without a break in service. 

Regulation IX of the War-Service Regulations referred to (Subsection (a) (2) 
of Section 5) provides that an employee who transfers with reemployment rights 
“shall be reinstated within 30 days of his application in the same department 
or agency and to the maximum extent practicable, in the same locality, in his 
former position, or in a position of like seniority, status, and pay, in such manner, 
to the extent consistent with law, that he does not lose any of the rights or 
benefits to which he would have been entitled had he not been transferred or 
released, provided that such a position then exists”.’ [Italics supplied.] 

Having in mind the provisions of Section 2 (b) of the Act of August 1, 1941 
(55 Stat. 613), amending Section 7 of the Classification Act of 1923 so as to 
provide for periodic increases of salary under certain conditions, and the above- 
quoted provisions of the War-Service Regulations, after his retransfer is his 
waiting period for the next within-grade salary advancement to be counted 


from October 16, 1942 or from November 18, 1942 [corrected informally to read 
January 18, 1943]? 


The war service regulations amended to May 19, 1943, provide for 
the transfer of civilian employees between Federal agencies under 
certain circumstances either with or without reemployment benefits 
in the agency from which transferred. It is understood from your 
letter that the involved employee was transferred from the Federal 
Security Agency to the other agency under such conditions as to entitle 
him to reemployment benefits in such agency as provided by the 
regulations. : 

The evident purpose and intent of that portion of the war service 
regulation quoted in your letter—particularly the underscored por- 
tion—is to restore an employee to a position in the agency from which 
transferred—in this case the Federal Security Agency—with the 
same seniority status and pay and without the loss of any rights or 
benefits to which he would have been entitled had he continued to 
serve in such agency while he served in the other agency. Said regu- 
lation thus renders inapplicable the general rule stated in 21 Comp. 
Gen. 285, et alia. In other words, the purpose and intent appears 
to have been to provide substantially the same benefits in that re- 
spect as is authorized by law and regulation for employees who enter 
the active military or“naval forces, as to which class of employees 
attention is invited to section 5 of the President’s regulations gov- 
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erning within-grade salary advancements in Executive Order No. 
8882, providing: 


Any employee of the Federal Government who, in accordance with the pro- 
visions of the Selective Training and Service Act of 1940 (Public No. 783, 76th 
Congress), or of Public Resolution No.,96 approved August 27, 1940, relating 
to the mobilization of auxiliary military personnel, is restored to the same 
position or a position of like seniority, status, and pay, without loss of seniority, 
shall be entitled to receive a salary at a rate of not less than the employee’s 
latest rate prior to his entrance into active military or naval duty plus any 
within-grade salary advancement or advancements to which he would have been 
eligible under the provisions of the said section 7 (b) of the Classification Act 
of 1923, as amended. [Italics supplied.] 


Also, compare 22 Comp. Gen. 969. 

Accordingly, in the light of the applicable regulation quoted in 
your letter, if the employee referred to is restored to a position in the 
Federal Security Agency with salary rate of $4,600 per annum, the 
minimum rate of grade CAF-12, the 30 months waiting period for the 
first within-grade salary advancement would date from October 16, 
1942, and not from January 18, 1943—the service in the other agency 
being properly for including within such period regardless of the 
salary rate received in the other agency. 


(B-36660) 


PAY—AVIATION DUTY—AFTER DATE OF INCAPACITATING AVIATION 
ACCIDENT 


An Army enlisted man who, while engaged in regular and frequent aerial flights 
under orders specifically covering a period of one month, became incapaci- 
tated by reason of an aviation accident is not entitled under Executive 
Order No. 9195, which permits the continuance of flying pay—authorized 
by section 18 of the Pay Readjustment Act of 1942—for three months follow- 
ing the date of an incapacitating accident, to be continued in a flying status, 
for pay purposes, during such three month period, in the absence of a show- 
ing that, except for the incapacitating accident, he would have been con- 
tinued. in a flying status, under competent orders, during such three month 
period. 


Assistant Comptroller General Yates to Major H. H. Simon, U. S. Army, October 


There has been received by indorsement of August 26, 1943, your 
letter of July 29, 1943, FIN/HCC/WF/b1, in which you request de- 
cision as to whether you are authorized to make payment on a voucher, 
submitted therewith in favor of Paul J. Smith, staff sergeant, U. S. 
Army, for flying pay from November 1, 1942, to January 31, 1943. 

There appears in the file transmitted with your letter, a copy of 
an order as follows: 


S8ist BomBARDMENT SQuApRON (M), 
SQUADRON ORDER OFFICE OF THE SQUADRON COMMANDER, 


No. 17 October 1, 1942. 
EXTRACT 


2. Under the provisions of AR 35-1480 and authority contained in AAF 
Regulation 35-29, dated July 20, 1942, the following named enlisted combat 





268 DECISIONS OF THE COMPTROLLER GENERAL 


crew men are detailed to duty which inherently involves flying, necessitating 
regular and frequent aerial flight for the periods shown, dated inclusive. The 
expenditure of additional funds for fiying will be charged to procurement FD 74 
P 414-01 A 0425-23 for the fiscal year 1943: 


Name A. 8. N. Duty Years serv. Incl. dates 


~ a » 7” * 


S/Sgt Smith, Paul J. 17013354 Combat Gun 
s am 


(s) William W. Wilcox, 
(t) Wrrram W. Wiccox, 
Major, Air Corps, 
Commanding. 
A copy of a certificate reading as follows, also, was transmitted: 


Heapquarters, 12TH BomBarDMENT Group (M) AAF, 
Orrice or THE Group SURGEON, 


April 21, 1948. 
CERTIFICATE 


I certify that Staff Sergeant Paul J. Smith, ASN 17013354 was wounded in 
action against the enemy while in actual flight on October 24, 1942 and is en- 
titled to flying Pay under the provisions of Par. 10 AR 35-1480 for the period 
of November 1, 1942, to January 31, 1943, inclusive. Staff Sergeant Paul J. 
Smith is undergoing treatment as a result of his wound, and is at the Breaker 
(Hotel) Hospital, West. Palm Beach, Florida. 

J. A. Sruvon, 
Major, M. C. (AC), 
Group Surgeon. 


A copy of a flight certificate included in the file indicates that 


Sergeant Smith performed sufficient flights before being wounded on 
October 24, 1942, to qualify for flying pay for the month of October. 


Paragraph 1, section 18 of the act of June 16, 1942, 56 Stat. 368, 
provides in pertinent part: 


Officers, warrant officers, nurses, and enlisted men of any of the services 
mentioned in the title of this Act and members of the Reserve forces of such 
services, and the National Guard shall receive an increase of 50 per centum of 
their pay when by orders of competent authority they are required to participate 
regularly and frequently in aerial flights, and when in consequence of such 
orders they do participate in regular and frequent flights as defined by such 
Executive orders as have heretofore been, or may hereafter be, promulgated by 
the President: * * * Regulations in execution of the provisions of this 
paragraph shall be made by the President * * *. 


Paragraph 10, Executive Order 9195, issued July 7, 1942, effective 
June 1, 1942, provides in part: 


For personnel of the Army, Navy, Marine Corps, Coast Guard or National 
‘Guard (when in the active military service of the United States and when 
participating in exercises or performing duties provided for by sections 94, 97, 
and 99 of the National Defense Act, as amended), who are required by com- 
petent authority to participate regularly and frequently in aerial flights, the 
following requirements are prescribed: Provided, That any officer, wagrant of- 
ficer, member of the Army Nurse Corps or Navy Nurse Corps (female), or en- 
listed man who has been required to participate regularly and frequently in 
aerial flights by orders of competent authority and who as a result of such 
orders has participated regularly and frequently in aerial flights, as defined 
in this Executive Order, and who subsequently becomes incapacitated for flying 
by reason of an aviation accident shall not be required to perform such aerial 
flights during such incapacity for a period not to exceed three months following 
the date of said accident: 
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Paragraph 1 (h) of the above Executive order provides: 


The term “aviation accident” shall be construed to mean an accident in 
which an officer, warrant officer, member of the Army Nurse Corps or Navy 
Nurse Corps (female), or enlisted man who is required to participate regularly 
and frequently in aerial flights is injured while an occupant of an aircraft or as 
the result of jumping from, being thrown from, or being struck by, an aircraft 
or any part or auxiliary thereof, or in which appropriate medical authority of 
the services attests that injury resulted from participation in duly authorized 
aerial flights. 


It appears sufficiently estabfished that Smith’s injury—a wound 
while in actual flight—was an aviation accident, within the above 
definition, and that as a result of his injury he was incapacitated for 
flying. 

The question here presented is whether during the first three 
months of the period of such incapacity he is entitled to flying pay, 
in the absence of orders directing participation in regular and fre- 
quent aerial flights during said three months. 

Paragraph 1 of section 18 of the act of June 16, 1942, herein- 
before quoted, provides flying pay for military personnel when by 
orders of competent authority they are required to participate and, 
in consequence of such orders, do participate, in regular and fre- 
quent aerial flights. Said paragraph confers on the President au- 
thority to define “regular and frequent flights” and to make regula- 
tions in execution of the provisions of the statute. 

Paragraph 10 of Executive Order 9195, supra, provides that one 
who has participated, under competent orders, regularly and fre- 
quently in aerial flights and who subsequently becomes incapacitated 
for flying by reason of an aviation accident “shall not be required to 
perform such aerial flights,” etc. This provision relieves one in- 
capacitated by reason of an aviation accident from the requirement 
of performing, for three months after such accident, flights other- 
wise required, by competent orders, to be performed during that 
period. The apparent purpose of such provision was to continue 
the incapacitated person in a flying status, for pay purposes, during 
the three months period following the accident without performance 
of the flying duties which would have been required had not the ac- 
cident occurred. However, there appears no proper basis for con- 
struing this provision as authority to continue a person in a flying 
status for pay purposes during the three months following an aviation 
xecident in the absence of anything to indicate that, except for the 
incapacitating accident, such person would have, by competent 
orders, been continued in a status requiring regular and frequent 
flights during the three months period following the accident. 
Sergeant Smith’s orders to participate in regular and frequent aerial 
flights specifically covered a definite period which expired October 31, 
1942, and there is no showing that such participation would have 
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been required after that date had he not been incapacitated by the 
accident on October 24, 1942. Accordingly, payment on the voucher, 
which is retained in this office, is not authorized. 

The action herein taken is without prejudice to further considera- 
tion of the matter, should there be submitted additional facts as to 
the circumstances under which this man was detailed to flying duty 
for a period of only one month and tending to show that he would 
have been continued in a flying status, under competent orders, sub- 
sequent to October 31, 1942, had he not received the injuries which 
resulted in incapacitating him for flying duty. 


(B-7160) 


EMERGENCY OFFICERS’ RETIRED PAY—AVAILABILITY FOR SET-OFF 
AGAINST INDEBTEDNESS OWING UNITED STATES 


Emergency officers’ retired pay, which is payable by the Veterans’ Administra- 
tion under authority of the act of May 24, 1928, as amended, is one of the 
“benefits payable pursuant to any law administered by the Veterans’ Admin- 
istration” within the meaning of section 5 of the act of October 17, 1940, 
prohibiting collection of claims of the United States by set-off against 
certain veterans’ benefits, and, therefore, such benefit payments are not 
available for set-off in liquidation of an indebtedness of an emergency officer 
resulting from authorized purchases on credit from a Navy commissary store. 


Comptroller General Warren to the Secretary of the Navy, October 12, 1943: 

I have your letter of September 22, 1943 (JAG:K:WJG:hr L16- 
4(4)100), requesting decision whether the retired pay, payable by the 
Veterans’ Administration to First Lieutenant Paul C. Greene,-as an 
emergency retired officer, under the act of May 24, 1928, as amended, 
38 U. S. C. 581, comes within the category of “benefits payable pur- 
suant to any law administered by the Veterans’ Administration,” 
within the meaning of section 5 of the act of October 17, 1940, 54 
Stat. 1195 (38 U. S. C. 454a), so as to prohibit collection by set-off 
against such retired pay of amounts owing to a Navy Commissary 
store from which authorized purchases on credit were made by said 
officer. 

Section 5 of the act of October 17, 1940, provides: 


That section 3 of Public Law Numbered 262, Seventy-fourth Congress, ap- 
proved August 12, 1935, is hereby amended by adding at the end thereof the 
following sentence: “From and after the date of approval of this amendatory 
Act this section shall be construed to prohibit the collection by set-off or other- 
wise out of any benefits payable pursuant to any law administered by the 
Veterans’ Administration and relating to veterans, their estates, or their de- 
pendents, of any claim of the United States or any agency thereof against (a) 
any person other than the indebted beneficiary or his estate; or (b) any bene- 
ficiary or his estate except amounts due to the United States by such beneficiary 
or his estate by reason of overpayments or illegal payments made under such 
laws relating to veterans, to such beneficiary or his estate or to his dependents 
as such: Provided, however, Thut if the benefits be insurance payable by reason 
of yearly renewable term or of United States Government life (converted) in- 
surance issued by the United States, the exemption herein provided shall be 
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inapplicable to indebtedness existing against the particular insurance contract 
upon the maturity of which the claim is based, whether such indebtedness be 
in the form of liens to secure unpaid premiums, or loans, or interest on such 
premiums or loans, or indebtedness arising from overpayments of dividends, 
refunds, loans, or other insurance benefits: Provided further, That nothing 
in this amendatory Act shall be construed to modify or repeal section 7 of 
Public Law Numbered 425, Seventy-fourth Congress, enacted January 27, 1936 
(88 U. S. C. 687—-b; 49 Stat. 1101).” 


Section 581, Title 38, U. S. C., provides, in pertinent part, as 
follows : 


All persons who have served as officers of the Army, Navy, or Marine Corps 
of the United States during the World War, other than as officers of the Regular 
Army, Navy, or Marine Corps, who during such service have incurred physical 
disability in line of duty, and who were on or before May 24, 1929, rated in 
accordance with law at not less than 30 per centum permanent disability by the 
Veterans’ Administration for disability resulting directly from such war service, 
shall, from date of receipt of application by the Administrator of Veterans’ 
Affairs, be placed upon, and thereafter continued on, separate retired lists, 
hereby created as part of the Army, Navy, and Marine Corps of the United 
States, to be known as the emergency officers’ retired list of the Army, Navy, or 
Marine Corps of the United States, respectively, with the rank held by them 
when discharged from their commissioned service, and shall be entitled to the 
same privileges as were on May 24, 1928, or may thereafter be provided for by 
law or regulations for officers of the Regular Army, Navy, or Marine Corps 
who have been retired for physical disability incurred in line of duty, and shail 
be entitled to all hospitalization privileges and medical treatment as were on 
May 24, 1928, or may thereafter be authorized by the Veterans’ Administration, 
and shall receive from date of receipt of their application retired pay at the 
rate of 75 per centum of the pay to which they were entitled at the time of 
their discharge from their commissioned service, except pay under the ‘Act of 
May 18, 1920: Provided, That all pay and allowances to which such persons or 
officers may be entitled under the provisions of this law shall be paid solely out 
of the military and naval compensation appropriation fund of the Veterans’ 
Administration, and shall be in lieu of all disability compensation benefits to 
such officers or persons provided in chapter-10 of this title, except as otherwise 
authorized herein: * * * 


Thus, under the provisions of law last quoted above, emergency 
officers of the Army, Navy, and Marine Corps rated at not less than 
30 per centum permanent disability by the Veterans’ Adménistration, 
upon application to and action by the Veterans’ Administration, are 
entitled to pay and allowances in lieu of all disability compensation 
benefits, and such pay and allowances are payable solely from the mili- 
tary and naval compensation appropriation fund of the Veterans’ Ad- 
ministration. Clearly, the act in question is one for administering by 
the Veterans’ Administration. However, the real question here 1s 
whether emergency officers’ retired pay is a “benefit” within the mean- 
ing of the term as used in section 5 of the act of October 17, 1940, 
supra. 

Under the express terms of the act of May 24, 1928, as amended, 
the retired pay provided thereunder is “in lieu of all disability com- 
pensation benefits.” In the decision 19 Comp. Gen. 676, involving the 
question of whether such retired pay was a “pension” within the 
meaning of section 7 of the Employees’ Compensation Act of Septem- 
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ber 7, 1916, 39 Stat. 748, and, therefore, specifically excepted from 
the concurrent payments prohibition of the said section, it was stated : 

* * * Since disability compensation under veterans’ legislation has been 
held to be in the nature of a pension, and since emergency officers’ retired pay 
is in lieu of disability compensation payable under veterans’ legislation and is 
paid from the appropriation provided for the payment of veterans’ disability 
compensation, it appears reasonable to conclude that, by applying the rule 
stated in 2 Comp. Gen. 582, the retired pay for disability authorized under the 
statutes last above quoted is likewise in the nature of a “pension” for service 
in the Army or Navy within the meaning of the term “pensions” as used in the 
exception embodied in section 7 of the Employees’ Compensation Act. See 36, 
Op. Atty. Gen. 227, at pages 229, 230, and authorities therein cited. 

Since emergency officers’ retired pay is in lieu of disability com- 
pensation and since disability compensation under veterans’ legisla- 
tion is regarded as pension (15 Comp. Gen. 498, 507), and, since 
pensions are clearly benefits payable under veterans’ legislation, it 
necessarily follows that emergency officers’ retired pay is one of the 
“benefits payable pursuant to any law administered by the Veterans’ 
Administration,” and, as such, not available for set-off in liquidation 
of the indebtedness here involved. 

However, collection of an otherwise proper indebtedness due from 
the debtor veteran is not necessarily foreclosed or barred if assets 
from sources other than those referred to in section 5 of the act of 
October 17, 1940, are available for that purpose; and the Chief of 
Finance, War Department, was so advised under date of January 29, 
1941, B-13540, in connection with an indebtedness of the same officer 
here involved, resulting from credits extended to him in the purchase 
of commissary supplies, etc. In that instance a statement of account 
against the officer showing the amount due was furnished this office 
for the purpose of raising a direct charge against him. Accordingly, 
if there be furnished this office an itemized authenticated record of 
the present indebtedness of First Lieutenant Paul C. Greene, showing 
the same to be a proper charge due the United States, this office will 
consider the propriety of raising a direct charge against said officer. 

The “application for privilege of buying from the Navy Commis- 
sary Store, San Diego” accompanying your letter is returned here- 
with as requested. 


(B-87074) 


APPOINTMENT OF RETIRED ARMY OFFICER AS STATE DEPARTMENT 
COURIER—TRAVELING EXPENSES, ETC. 


The provision in the Department of State Appropriation Act, 1944, authorizing 
the President, in his discretion, to assign “personnel of the Army” for duty 
as couriers of the Department of State and to pay such personnel the same 
traveling expenses as are authorized for Foreign Service officers is broad 
enough to include the assignment of personne! of the retired lists of the Army 
to such duties. 7 
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The prohibition in section 3679, Revised Statutes, as amended, against the ac- 
ceptance of voluntary service by the Government relates to voluntary services 
rendered by private individuals without authorization of law and not to the 
assignment of persons holding office under the Government to the perform- 
ance of additional duties or the duties of another position without additional 
compensation, and, therefore, the assignment of a retired officer of the 
Army, with his consent, to the duties of courier for the Department of State, 
as a retired officer in an inactive status, without compensation other than 
that to which he is entitled as a retired officer, is not within the said 
prohibition. 

The restriction against the reappointment of persons retired for age contained 
in section 204 of the act of June 30, 1932, relating to persons rendering 
civilian service for the Government prior to retirement, and the similar 
restriction in section 2 of the act of January 24, 1942, relating to persons 
receiving annuities under section 1 of the Civil Service Retirement Act, 
as amended, are not applicable to the retired officers of the Army, so that the 
assignment of a retired Army officer as a courier of the Department of State, 
without compensation other than that to which he is entitled as a retired 
officer of the Army, would not be precluded by such restrictions. 

A retired Army officer assigned, in an inactive status as a retired officer, to duty 
as a courier of the Department of State pursuant to the provision in the De- 
partment of State Appropriation Act, 1944, authorizing the President to 
assign “personnel of the Army” to such duty, may be paid traveling expenses 
on the basis authorized in the act for personnel so assigned, that is, the 
same traveling expenses as are authorized for Foreign Service officers. 


Comptroller General Warren to the Secretary of State, October 14, 1943: 


There was received September 20, 1943, your undated letter (ref- 
erence FA) as follows: 


The Department has under consideration recommending to the Presidert the 
assignment of Colonel Eli EB. Bennett (0-2557), Coast Artillery Corps, for duty as 
a courier of the Department of State under authority contained in the “Depart- 
ment of State Appropriation Act, 1944” reading as follows: 

“The President, in his discretion, may assign personnel of the Army, Navy, 
Treasury Department, or Federal Works Agency for duty as inspectors of build- 
ings owned or occupied by the United States in foreign countries, or as in- 
spectors or supervisors of buildings under construction or repair by or for the 
United States in foreign countries, under the jurisdiction of the Department of 
State, or for duty as couriers of the Department of State, and when so assigned 
they may receive the same traveling expenses as are authorized for officers of 
the Foreign Service, payable from the applicable appropriations of the Depart- 
ment of State.” 

Colonel Bennett will attain the age of sixty years on October 18, 1943, and his 
retirement from active service in the Army becomes effective on October 31, 1943. 
By direction of the President, he will be placed on “active duty” effective Novem- 
ber 1, 1943 until December 26, 1943, when he will be relieved from active duty. 
He is now on leave to expire not later than December 26, 1943. 

It is understood that, as an Army officer retired other than for “injuries re- 
ceived in battle or for injuries or incapacities incurred in line of duty”, Colonel 
Bennett will be regarded to hold an office within the meaning of the Act of 
July 31, 1894, as amended (5 U. S.C. 62). Accordingly, it is believed that, under 
established precedent with respect to the statute cited, the Department is 
estopped from appointing Colonel Bennett to a position in the Foreign Service 
to which compensation is attached. However, as the officer will draw his re- 
tired pay, the Department assumes that this utilization of his services in the 
capacity of diplomatic courier will not be construed as a violation of the pro- 
vision in the statutes which prohibits the acceptance of voluntary services (31 
U. S. C. 665). I should be glad to receive your confirmation of this, and also 
that the proposed action would not contravene the prohibition upon the em- 
ployment of persons retired for age (5 U. S.C. T15a). 

Your opinion is also desired on the question whether any objection would exist 
to payment of traveling expenses of the offieer, and his per diem, from the appli- 
cable appropriations available to the Department of State, and subject to the pro- 
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visions of the Subsistence Expense Act and the Standardized Government Travel 
Regulations, notwithstanding that he will be receiving retired pay in excess of 
$8,000 per annum. 

The quoted provision of the Department of State Appropriation 
Act, 1944, 57 Stat. 282, Public No. 105, 78th Congress, approved July 1, 
1948, authorizes the President, in his discretion, to assign “personnel 
of the Army” for duty as couriers of the Department of State. That 
a retired officer of the Army is a part of the “personnel of the Army” 
appears not subject to question. See 10 U.S.C. 4. See, also, United 
States v. Tyler, 105 U. 8. 244. Hence, the authorization so provided 
is broad enough to include personnel of the retired lists of the Army. 

The provision prohibiting the acceptance of voluntary service for 
the Government, to which you refer, is contained in section 3679, Re- 
vised Statutes, as amended by section 3 of the act of February 27, 
1906, 34 Stat. 48, 49, 31 U. S. C. 665, in pertinent part as follows: 

No executive department or other Government establishment of the United 
States shall expend, in any one fiscal year, any sum in excess of appropriations 
made by Congress for that fiscal year, or involve the Government in any contract 
or other obligation for the future payment of money in excess of such appropri- 
ations unless such contract or obligation is authorized by law. Nor shall any 
department or any officer of the Government accept voluntary service for the 
Government or employ personal service in excess of that authorized by law, ex- 
cept in cases of sudden emergency involving the loss of human life or the de- 
struction of property. * * * 

It has been held that such prohibition against the acceptance of 
voluntary service relates to voluntary services rendered by private 
persons without authorization of law, such as might afford a basis for 
future claims against the Government, and not to the assignment of 
persons holding office under the Government to the performance of 
additional duties or the duties of another position without addi- 
tional compensation. See 30 Op. Atty. Gen. 51; id. 129; 34 id. 490. 
Inasmuch as the contemplated assignment presupposes the duties of 
Colonel Bennett as courier for the State Department will be performed 
without compensation other than that to which he is entitled as a 
retired officer of the Army, an assignment to such duties would not ap- 
pear to be within the said prohibition. Moreover, it seems clear that 
neither the restriction against the reemployment of persons retired 
for.age to which you refer, section 204 of the act of June 30, 1932, 47 
Stat. 404, 5 U.S. C. 715a, nor the similar provision in section 2 of the 
act of January 24, 1942, 56 Stat. 14, 15; 5 U. S. C. Supp. II, 715 (b) 
would preclude the proposed assignment. As the first provision re- 
lates to persons rendering civilian service for the Government prior to 
retirement and the latter provision relates to persons receiving an- 
nuities under the provisions of section 1 of the Civil Service Retire- 
ment Act, as amended, 5 U. S. C. Supp. IT, 691; id. 698, it is apparent 
that neitherprovision applies to retired Army officers. 
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The President is authorized to assign military personnel for duty 
as couriers of the Department of State, and the President has au- 
thority to order retired Army officers to active duty. See section 
127a of the National Defense Act, as amended, 41 Stat. 785. 10 U.S. C. 
992; section 1 of the act of August 27, 1940, 54 Stat. 858, as amended, 
50 U. S. C. Supp. II (War Appendix) 401, and section 6 of the act 
of August 18, 1941, 55 Stat. 627,50 U.S. C. Supp. IT (War Appendix) 
356. Under such provisions, it appears the President could order 
Colonel Bennett to active duty and assign him to the duties with the 
Department of State here contemplated. If the President assigns 
Colonel Bennett, with his consent, as a retired officer of the Army in 
an inactive status, to such duties, the assignment would accomplish 
the same general purpose as would be accomplished were the officer 
ordered to active duty and so assigned, and there would appear no 
reason for concluding that the greater authority would not compre- 
hend the lesser. Compare 14 Comp. Gen. 355. 

If so assigned, Colonel Bennett will be entitled to the same traveling 
expenses or per diem in lieu thereof as are authorized for officers of 
the Foreign Service, as stipulated in the provision of the 1944 
appropriation act quoted in your letter. See, in this connection, 14 
Comp. Gen. 355. 


(B-87315) 


COMPENSATION—DOUBLE—EMPLOYMENT ON PER DIEM “WHEN 
ACTUALLY EMPLOYED” BASIS AS CONSTITUTING HOLDING 
“OFFICE” 


Regardless of whether compensation be fixed on a fee basis or a per diem basis, 
the appointment of a person as an expert or consultant on a “when actually 
employed” basis does not constitute an appointment to an “office to which 
compensation is attached,” within the meaning of the act of July 31, 1894, 
as amended, prohibiting the appointment of a person holding an office with 
an annual salary of $2500 to another office to which compensation is attached. 

The dual compensation act of May 10, 1916, as amended, is not for application in 
the case of a consultant employed by one branch of an executive department 
of the Government on a “when actually employed” basis who is also employed 
in a similar position in another branch of the same executive department on 
different days or at different times, provided compensation is paid on a per 
diem or fee basis for time actually employed. 

The employment of a person under authority of the Military Appropriations Act, 
1944, as a consultant to the Secretary of War without compensation, other 
than reimbursement for actual transportation expenses and not to exceed 
$10 per diem in lieu of subsistence, while also employed as consultant in 
another office of the War Department on a per diem “when actually em- 
ployed” basis under section 9 of the said act, does not constitute a violation 
of the dual compensation restrictions of section 1765, Revised Statutes, and 
the act of May 10, 1916, as amended. 


Comptroller General Warren to the Secretary of War, October 16, 1943: 
I have your letter of September 27, 1943, as follows: 


The Department engages the services of experts or consultants under authority 
of Section 9 of the Military Appropriations Act of 1944, (Public Law 108, 78th 
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Congress) and the authority contained under Salaties, War Department, Office 
of the Secretary of War, quoted respectively as follows: 

“Section 9. Whenever during the fiscal year ending June 30, 1944, the Secre- 
tary of War should deem it to be advantageous to the national defense, and 
if in his opinion the existing facilities of the War Department are inadequate, 
he is hereby authorized to employ, by contract or otherwise, without reference 
to section 3709, Revised Statutes, civil service or classification laws, or section 
5 of the Act of April 6, 1914 (388 Stat. 335), and at such rates of compensation 
(not to exceed $25 per day for individuals) as he may determine, the services 
of architects, engineers, or firms or corporations thereof, and other technical and 
professional personnel as may be necessary.” 
and, 

“* * * for the payment of actual transportation expenses and not to 
exceed $10 per diem in lieu of subsistenée and other expenses of persons serving 
while away from their homes, without other compensation from the United 
States, in an advisory capacity to the Secretary of War, and for the tem- 
porary employment of persons (at not to exceed $25 per day) or organizations, 
by contract or otherwise, without regard to section 8709 of the Revised Statutes 
or the Civil Service or classification laws. * * 

In decision 18 Comptroller General 1010 it was held as follows: 

“No payment of compensation may be regarded as in contravention of the 
dual compensation act of May 10, 1916, 39 Stat. 120, as amended by the act 
of August 29, 1916, 39 Stat. 582—prohibiting payment to any person receiving 
more than one salary when the combined amount of said salaries exceeds the 
sum of $2,000 per annum—unless there be involved payments of more than one 
salary during the same |, period of time, the combined rate of which was more 
than $2,000 per annum.” 

In decision 16 Comptroller General 813 it was held as follows: 

“The act of June 31, 1894 * * * prohibits any officer of the United 
States * * * whose salary amounts to $2,500 per annum from holding any 
other government office to which compensation is attached. Such act would 
not be applicable if the additional office carries no compensation.” 

Also in decision 15 Comptroller General 828 it was held: 

“Payment of traveling expenses is a reimbursement of expenses incurred on 
behalf of the Government to which the provision of the statute does not apply.” g 

In decision 4 Comptroller General 84 it was held: 

“Section 1765, Revised Statutes, does not prohibit the payment of compensa- 
tion in two distinct compatible employments the pay of each of which is fixed 
by law or regulation.” 

The Department concludes in the light of the above quoted decisions that em- 
ployment of an expert consultant who is employed in one office of the Depart- 
ment at a rate not in excess of $25 per diem under authority of Section 9 of 
the Military Appropriations Act of 1944, in another such position in a different 
office of the Department, is not prohibited by the act of May 10, 1916 (39 Stat. 
120), if payments of more than one salary during the same period of time be 
not involved, nor by Section 1765, Revised Statutes. However, your decision 
is requested regarding the following questions: 

a. May experts and consultants paid on a “when actually employed” basis 
in one office of the War Department at a per diem rate of $25 be employed 
in another such position in a different office of the Department without violation 
of the Act of July 31, 1894, (28 Stat. 205)? 

b. May the provisions under Salaries, War Department, Secretary of War, of 
the Military Appropriations Act of 1914, (viz * * * “of persons serving away 
from their homes without other compensation from the U. 8. * * *”’) be con- 
strued to permit employment under that section of a person who receives com- 
pensation for services rendered in another capacity and at different times in 
the War Department or in another government agency? 

c. May a person who is employed as an expert in one office of the War 
Department under authority of Section 9 of the Military Appropriations Act of 
1944, be also employed as a consultant to the Secretary of War without com- 
pensation other than reimbursement for traveling expenses and subsistence. 


In addition to the decision of June 30, 1939, 18 Comp. Gen. 1010, 


cited in your letter, regarding application of section 6 of the act of 
May 10, 1916, 39 Stat. 120, as amended, reference is made to decision 
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of March 2, 1936, 15 Comp. Gen. 751, wherein it was held (quoting 
from the syllabus) : 

The dual compensation act of May 10, 1916, as amended by the act of August 
29, 1916, 39 Stat. 120, 582, is not for application to part-time or intermittent 
employees performing services for different Government agencies on different 
days or at different times if payment is on a per diem or fee basis for time 
actually employed. 5 
That rule is equally applicable in a situation where the two em- 
ployments are in different branches of the same executive depart- 
ment, 

Regarding the act of July 31, 1894, 28 Stat. 205, as amended 
(5 U. S. Code 62), employment as an expert or consultant on a “when 
actually employed” basis, whether compensation be fixed on a fee basis 
or a per diem basis, would not be an appointment to an “office to 
which compensation is attached,” within the meaning of that statute. 
See the decision of October 3, 1942, 22 Comp. Gen. 312, and the 
decisions therein cited. While the said decision of October 3, 1942, 
dealt more particularly with an employment as a consultant on a 
fee basis, there is perceived no sound reason why the same rule may 
not be applied in the case of experts and consultants employed on 
the basis of “when actually employed” when they are paid on a per 
diem basis, rather than on a fee basis. See 14 Comp. Gen. 68, 289. 

Regarding the application of section 1765, Revised Statutes, ref- 


erence is made—in addition to 4 Comp. Gen. 84, cited in your 
letter—to the decision of October 3, 1942, 22 Comp. Gen. 312, 314, 
wherein it was stated : 


That law does not prohibit a person from holding, and receiving the com- 
pensation of, two separate and distinct offices, positions, or employments, the 
salary or compensation of each of which is fixed by law or regulation, where 
the two services are not incompatible with each other. United States v. Saun- 
ders, 120 U. 8S. 126; 1 Comp. Dec. 366; 3 id. 183; 16 Comp. Gen. 909, 910. See, 
also, Converse v. United States, 21 How. 463; United States v. Brindle, 110 
U. S. 688; United States v. King, 147 U. S. 676, 681. Woodwell v. United States, 
hg S. 82; United States v. Stowe, et. al., 19 Fed. 807; 15 Op. Atty. Gen. 608; 
17 id, 321. 


On the basis of the rules stated in the decisions cited in your letter 
and the additional decisions referred to herein, questions a, b, and ¢, 
are answered in the affirmative. 


(B-37387) 


LEAVES OF ABSENCE—ANNUAL—COOPERATIVE EMPLOYEES 
ENTERING ACTIVE MILITARY OR NAVAL SERVICE 


Cooperative employees employed under the supervision and control of the 
Department of Agriculture for half of the year (during which period they 
are regarded as Federal employees) and under the supervision and control 
of a State or other cooperating agency for the remainder of the year 
(during which period they are not regarded as Federal employees) who 
resign while serving with the cooperating agency to accept non-governmental 
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work, or who are inducted into the active military or naval forces, may not 
be restored to Federal positions solely for the purpose of granting 
accumulated annual leave earned by them under their previous Federal 
employment 

Cooperative employees employed under the supervision and control of the 
Department of Agriculture during six months of the year and under the 
supervision and control of a State or other cooperating agency during the 
other six months are regarded as Federal employees only during the period 
they are serving under Federal supervision, and, therefore, a cooperative 
employee who enters the active military or naval forces directly from 
service with a cooperating agency may not be regarded as an “employee of 
the United States” within the meaning of the act of August 1, 1941, as 
amended, so as to entitle him to payment, concurrently with military 
service, for accrued annual leave earned during his previous Federal 
service. 


Comptroller General Warren to the Secretary of Agriculture. October 16, 1943: 
I have your letter of September 29, 1943, as follows: 


In carrying out the work of this Department, a number of persons are employed 
under cooperative agreements between the Department and various individuals, 
agencies and States. A comprehensive description of the cooperative activities 
of the Department under which such employment occurs was included in the 
submission quoted in 17 Comp. Gen. 362. In that decision it was held that persons 
cooperatively employed, whose duties and time of work are supervised and con- 
trolled by Federal officers, are employees of the United States within the meaning 
of the annual and sick leave acts of March 14, 1936 (5 U. S. C. 1940 ed. 30-31b). 
It was also held that when such employees are under the supervision and control 
of the Federal Government for a part of the year, and under the supervision and 
control of the cooperating agency during another part of the year, annual and 
sick leave under the acts of March 14, 1936, accrues only during the period the 
employees are under Federal control, but that such employees may be regarded 
as in a continuous duty status, and their Federal leave carried over from one 
period of Federal control of one month or more to another. 

Certain questions have arisen in regard to the leave rights of employees who, 
at the time of induction into the armed forces, are cooperatively employed under 
the control of the cooperator but who, in accordance with the decision in 17 Comp. 
Gen. 362, are credited with leave which accrued during a period of employment 
under Federal control. Inasmuch as the employees may be regarded as in a 
continuous duty status and Federal leave may be carried over from one con- 
tinuous period of Federal control of one month or more to another, it would 
appear that there would be no objection to the restoration of such an employee 
to his Federal position upon entrance into the Army in order that the employee 
may be compensated for his annual leave pursuant to the provisions of the act 
of August 1, 1941, as amended (5 U. S. C. 1940 ed., Supp. II, 61a). 

Specifically, therefore, we should appreciate advice on whether an employee 
who enters upon active duty in the armed forces while cooperatively employed 
under State control may be restored to a Federal position and paid for annual 
leave credited to him under his Federal position. Assuming that your answer 
is in the affirmative, may such an employee be restored to the Federal position 
for the purpose of taking annual leave, if, instead of entrance into the military 
service, he resigns his cooperative employment and accepts non-governmental 
work? 


The decision of October 26, 1937, 17 Comp. Gen. 362, to which 
you refer, considered the leave status of a number of different classes 
of cooperative employees, but it is understood that your present letter 
relates only to cooperative employees of the class covered by question 
(3) in the letter of October 13, 1937, quoted in said decision and which 
question was worded, as follows: 

8. The Bureau of Agricultural Economics has entered into cooperative agree- 


ments with several States ynder the terms of which certain employees are paid 
entirely from Federal funds for one-half of the fiscal year, and from State funds 
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for the other half of the fiscal year. The work of these employees i: strictly 
under Federal control during the portion of the year their salaries ire paid 
from Federal funds and under State control during the portion of the yar their 
salaries are paid from State funds. During the latter period the comerative 
worker is carried on the Federal employment register as a collaborator without 
Federal compensation. Do these cooperative agents accrue leave in acerrdance 
with Federal leave regulations during the time they are under appohtment 
with compensation from the Federal Government, and also during the tine that 
they are under appointment without compensation and paid wholly poy the 
cooperating agency, and under its control? If no leave accrues during the period 
of employment as collaborator without Federal compensation, can the leave ac- 
crued as a cooperative agent with Federal compensation be carried over :o the 
appointment as collaborator and be granted during a subsequent appointment 
status as cooperative agent with Federal compensation? 


The referred-to decision held, in material part, as follows: 


The Federal leave statutes (acts March 14, 1936, 49 Stat. 1161 and 1162) are 
applicable to “civilian officers and employees of the United States wherever 
stationed * * * regardless of their tenure” with certain exceptions not here 
involved. Those who are appointed by the Federal Government and whose duties 
and time of work are supervised and controlled by Federal officers are “employees 
of the United States” within the meaning of the leave laws regardless of the 
source from which their salaries are paid. 15 Comp. Gen. 852; id. 1129; 16 éd. 
51. The leave statutes regulate the granting of the right to be absent from 
duty with pay and unless the period of duty the employees are required to work 
is controlled and regulated by Federal officers, the Federal leave laws cannot 
apply. 

” ” . - * ” a 

It is understood that the duties and the time of performance of the employees 
mentioned in question 3 are under the supervision and control of the Federal 
Government during 6 months of the year and under supervision and control of a 
State during the other 6 months of the year. Leave under the Federal statutes 
accrues only during the 6 months the employees are under Federal control, that 
is, during the period the employees are in the status of “civilian * * * em- 
ployees of the United States.” However, such employees may be regarded as 
in a continuous-duty status and Federal leave may be carried over from one 
continuous period of Federal control of 1 month or more to another. 16 Comp. 
Gen. 865. Leave which accrues during Federal service necessarily may be granted 
only for taking during Federal service. Leave which accrues during service 
under the cooperative agency may not be taken during Federal service. 


The benefits provided for in the act of August 1, 1941, as amended 
by the act of April 7, 1942, 56 Stat. 200, relate to “employees of the 
United States Government.” On the basis of the decision, supra, 
there appears to have been accepted the view that cooperative em- 
ployees of the class here under consideration are not Federal employees 
during the period of the year when they are serving under the su- 
pervision and control of a cooperating agency (as distinguished from 
the supervision and control of the Federal Government). Hence, 
it would follow that if a cooperative employee of that class enters 
the active military or naval service directly from service with a co- 
operating agency, he properly may not be classed as an “employee of 
the United States Government” within the meaning of those words 
as used in the act of August 1, 1941, as amended. Compare decision 
of October 8, 1941, 21 Comp. Gen. 305, holding as follows (quoting 
from the syllabus) : 


Accounting and custodial employees serving in the office of the United States 
Property and Disbursing Officer for a State who are employed by the State 
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militarr authorities, although a part of their compensation is paid from Fed- 
eral fmds, are not “employees of the United States Government” within the 
meanizg of the act of August 1, 1941, and they may not be paid under said act, 
concurently with active military or naval service, for annual leave accrued in 
their dvilian positions. 


Alo, it has been held to the effect that payment under the act of 
Augist 1, 1941, as amended, to a Federal employee who enters the 
active military or naval service is to be made only for annual leave 
appied for, granted, and computed upon the same basis as in any 
other case of annual leave (except that such leave need not be applied 
forin advance). 21 Comp. Gen. 258. Furthermore, the same general 
rules for paying compensation during annual leave have been applied 
under said statute as are applicable in other cases involving annual 
lesve—see 21 Comp. Gen. 210, 742; 22 id. 47, 229—and one of those 
rules controlling payment for annual leave is that an employee may 
not be restored to a Federal position solely for the purpose of grant- 
ing annual leave. 16 Comp. Gen. 899. 

In the light of the foregoing, I am unable to agree with the view 
suggested in the last sentence of the second paragraph of your letter. 
On the contrary, there appears required a negative answer to both 
questions posed in the concluding paragraph of your letter. 


(B-87105) 


TRANSPORTATION EXPENSES—EMPLOYEES OF FIXED-PRICE, COST- 
PLUS CONTRACTORS, ETC., RETURNED TO UNITED STATES FROM 
FOREIGN MILITARY BASES AT EXPENSE OF WAR DEPARTMENT 


The general purpose of section 3 (a) of the act of June 5, 1942, authorizing the 
Secretary of War to appoint or assign civilian employees in the United States 
for duty outside the continental limits of the United States and to pay the 
costs of transportation of such employees to and from the foreign duty sta- 
tions, was to provide for the transportation of persons employed directly by 
the War Department in a manner similar to that under which employees of 
contractors engaged in construction work at newly acquired foreign bases 
are transported to and from the bases either through the cost-plus arrange- 
ment or as one of the elements of cost included in a fixed price contract. 

The provisions of the act of June 5, 1942, which authorize the Secretary of War 
to pay the costs of transportation of civilian employees to foreign duty 
stations and return to the United States upon relief therefrom, are not 
limited to those persons who were transported under authority of the said 
act, but include, also, persons (1) who traveled to a foreign station at the 
expense of the United States, either mediately or immediately, (2) who so 
traveled with the understanding that they would be returned after the 
completion of their assignment for work in or on a Government activity, and 
(3) who, upon relief from such assignment on a War Department activity, 
request to be returned. 

Persons who were transported at Government expense from the United States 
to foreign stations for work on newly acquired foreign military bases by a 
Government agency or a cost-plus-a-fixed-fee contractor, with the under- 
standing that return transportation would be furnished, and whose services 
subsequently were utilized abroad by the War Department may be returned 
to the United States, if request therefor is made upon relief from duty, at 
the expense of the War Department pursuant to the authority vested in the 
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Secretary of War under the act of June 5, 1942, to assign civilian employees 
to foreign duty stations and to pay the costs of transportation to and from 
such stations. 

Where an employee of a fixed-price contractor was transported from the United 
States to a foreign station for work on newly acquired foreign military bases, 
with the understanding that return transportation would be furnished, and 
his services with the contractor were terminated in order that they may be 
utilized more effectively by the War Department, the cost of return trans- 
portation may be paid by the War Department under authority of the act of 
June 5, 1942, authorizing payment to civilian employees of costs of trans- 
portation to and from foreign stations, but the contracting officer should be 
notified of any such transfers in order that the contract price may be the 
subject of an amendment adjusting any actual savings in costs to the con- 
tractor. 

Citizens of the United States who are employed on a War Department project 
while residing abroad, but who went abroad initially for personal or business 
reasons, may not, upon separation from service, be furnished return trans- 
portation to the United States under the act of June 5, 1942, authorizing the 
Secretary of War to pay the transportation expenses of civilian employees 
to and from foreign duty stations, but if the positions to be filled are not 
classified and the salary rates are not fixed by law or regulation, transporta- 
tion to any agreed point could be provided at the end of the term of service, 
not under the said statute, but as part of the compensation fixed in advance 
for the employment. 


Comptroller General Warren to the Secretary of War, October 18, 1943: 
There has been considered your letter dated-September 15, 1943, as 
follows: 


Various overseas commands and technical Services of the War Department 
have a great need for civilian personnel to perform construction or supervisory 
work, and other essential services at installations located outside the continental 
United States. For various reasons qualified personnel is not always available 
in the native labor market of the area and it becomes necessary to recruit United 
States citizens for such service, either in the United States or in the area con- 
cerned. Experience has revealed that American citizens located in the general 
area of such installations represent an available source of needed, personnel, but 
it is an essential condition of their employment that they be assured transpor- 
tation to the United States upon completion of their service and that funds be 
made available therefor. 

In many instances the personnel received transportation to the station as part 
of an employment agreement with a contractor, usually a cost plus a fixed fee 
contractor, engaged on a project in the area and are entitled on termination of 
employment to return transportation; thus, the government by directly agreéing 
to return the employee would be incurring no additional expense. In some 
instances, it is desirable to take over employees prior to the termination of their 
employment contract. Similarly, another bureau of the War Department, or 
an agency of the government other than the War Department, may have trans- 
ported the employees to the installation. Some of these persons may have been 
temporary residents of the area; or may have provided their own transportation 
in order to secure employment, or may have been appointed by transfer from 
the United States and reegjyed transportation as a change in duty station. 
Unless the War Department is abie to assure and pay for return transportation a 
failure to utilize the limited available manpower would result. 

Section 3a of the Act of 5 June 1942 (Publie Law 580 [56 Stat. 314]-77th Con- 
gress) provides as follows: 

“Sec. 3. (a) That the Secretary of War is hereby authorized to effect appoint- 
ments of civilian employees in the United States, or to effect the transfer of 
such employees in the Federal Service in the United States, for duty at any 
point outside the continental limits of the United States or in Alaska at which 
it may be found necessary to assign such civilian employees, and to pay the 
costs of transportation of such employees from the place of engagement iu the 
United States, or from the present post of duty in the United States or in Alaska, 
if already in the Federal Service, to the post of duty outside the United States 
and return upon relief therefrom, and to provide for the shipment of personal 
effects of persons so appointed or transferred from the place of engagement or 
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transfer to the post of duty outside the continental United States or in Alaska 
and return upon relief therefrom.” 

If the person had returned to the United States, it would be clear beyond 
doubt that an arrangement could be made under Public Law 580 to employ 
him in the United States and pay his transportation to and from the foreign 
installation. Your decision is requested on the propriety of arranging for 
return transportation, pursuant to Public Law 580, or otherwise, in the following 
specific situations: 

1. May United States citizens be employed in places outside the United States 
and be furnished transportation to the United States upon sepzration from 
service if the employee had been furnished transportation to the foreign station 
by a cost plus a fixed fee government contractor under an agreement providing 
for return transportation? May the Department so arrange where it obtains 
the discontinuance of the employment of the person by the cost plus a fixed 
fee contractor after a determination that his services could be more effectively 
utilized by the Department itself? 

2. May such an arrangement be made with an employee who was furnished 
transportation and is entitled to return transportation by a fixed price 
contractor? 

3. May such an arrangement be made if the employee was furnished trans- 
portation and is entitled to return transportation by some governmental agency 
other than the War Department, such as the Navy or the Alcan Highway 
Commission? 

4. May employees, who, prior to passage of Public Law 580, were transferred 
to the foreign station under proper traveling orders (as change in duty station) 
be returned to the United States upcn separation from the service? 

5. May United States citizens employed in places outside the United States 
be furnished transportation to the United States upon separation from the 
service if, immediately prior to employment, they had been residents at their 
place of duty (temporary or indefinite)? If so, is transportation to legal domi- 
cile in the United States authorized, or only to the nearest port of entry? 

Any consideration of policy under Public Law 580 which would prevent the 
transportation of the employee from the foreign station in situations where his 
presence at such station had nothing to do with government work would not 
apply where the employee left the United States for the purpose of working at 
the foreign station or had the obligation of some party to arrange tur his return 
transportation. Apart from the statute, it would seem that authority to ar- 
range for return transportation should exist under the unusual situations in- 
volved, notwithstanding the well established rule that ordinarily, payment of 
the travel expense of a civilian employee from his duty station is unauthorized 
since it would be additional compensation in the guise of traveling expense (13 
Comp. Gen. 390; 14 Comp. Gen. 564). If the Department is able to enter into 
such agreement with individuals already located in the area, substantial 
savjngs in time and money will accrue to the Government since it then will be 
unnecessary to recruit and transport personnel from the United States. It is 
apparent that if employees involved in the above situation had returned to the 
United States, the Department, acting pursuant to Public Law 580. could ar- 
range for their transportation to and from a foreign station and it would seem 
strange, therefore, that no right should exist to arrange for such transportation 
from the foreign station when the personnel are already located there, espe- 
cially when the financial burden of arranging for return transportation may 
already be on the Government. 


The statute quoted in part in your letter is a restatement of a 
similar provision under Title I of the Fifth Supplement National 
Defense Appropriation Act, 1941 approved April 5, 1941, 55 Siat. 
127, and the legislative records pertaining to both acts clearly estab- 
lish that the problem confronting your department, and presented to 
the Congress, was the lack of essential manpower in the vicinity of 
the newly acquired foreign military bases and the necessity for trans- 
porting personnel from this country to carry out the plans there 
projected. The undertaking to return the employees was equally 
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essential in order to make feasible the acceptance of such assignments 
by persons located at a distance from the places where they were 
needed. It is evident the general purpose was to make a similar 
provision for those employed directly by the War Department as 
for those employed by the contractors who had undertaken the 
work of construction and whose employees are transported to and 
from the bases, ultimately at Government expense, either through 
the cost-plus arrangement or as one of the elements of cost for whicb 
the fixed price was agreed upon. 

The new statutory provision for the return of the department’s 
employees was coupled with the authority to pay for their outward 
journey in order to limit the right of return to those persons who went 
out at Government expense with the contemplation of return upon 
completion of the project. But it seems immaterial to that purpose 
whether the employees being returned were originally taken to the 
work site under that particular statutory authority, and since no such 
apparently purposeless limitation was expressly stated, it is not to be 
implied. At the time of the enactment, June 5, 1942, many of the per- 
sons affected already were on duty abroad; hence, the return journey 
is not to be limited to those persons who went out under the same au- 
thority; rather the persons to be returned would seem to encompass 
those (1) who traveled to the foreign post at the expense of the United 
States, either mediately or immediately, (2) who so traveled with the 
understanding they would be returned after the completion of their 
assignment for work in or on a Government activity, and (3) who, 
upon relief from such assignment on a War Department activity, re- 
quest to be returned. 

In that view, and upon those conditions, the persons described in 
your first three questions are eligible for return at the expense of the 
War Department. As to those cases covered by your second ques- 
tion—employees of fixed-price contractors—the contracting officers 
should be notified of any such transfers in order that the contract 
price may be the subject of an amendment appropriately to adjust for 
any actual saving in costs to the contractor. The exact situation con- 
templated in your fourth question is not clearly understood, but if the 
involved persons comply with the three conditions specified, supra, 
particularly the initial understanding as to their return by the Gov- 
ernment, that class, likewise, would come within the purview of the act. 

Your fifth question suggests the quite different situation of citizens 
cf the United States residing abroad who may become employees. 
Some of them may never have been in this country; the others may 
have gone abroad at any time in the past, for personal or business 
reasons, with or without any intention to return. The purpose of the 
1942 act is to make it possible to utilize abroad the services of persons 
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resident in this country, whose travel both ways is motivated, not by 
a personal desire to change their country of residence, but by their 
willingness to serve at whatever distant point they may be needed. 
The fact that residents abroad could repatriate themselves—if they 
could make their way here—and then, under this statute, could be 
employed and taken to and from a foreign post is not a reason to 
charge the Government with the expense of their original repatriation, 
under a statute contemplating an entirely different objective. In gen- 
eral, therefore, your fifth question is answered in the negative. 18 
Comp. Gen. 125. Even in such cases, however, if the positions to be 
filled are not classified, and the salary rates are not fixed by law or 
regulation, transportation to any agreed point could be provided at 
the end of the term of service, not under the statute above-considered, 
but as part of the compensation fixed in advance for the employment. 
19.Comp. Gen. 71, with which compare 16 Comp. Gen. 852. 


(B-32764) 


MEMBERS OF OFFICERS’ RESERVE CORPS RECEIVING “RETIREMENT 
PAY” UNDER ACT OF APRIL 3, 1939; LONGEVITY CREDITS 


The provisions of the act of March 2, 1908, permitting officers of the Army re- 
tired on account of wounds received in battle to continue to be credited 
with increases of longevity pay for time on the retired list, which were 
inconsistent with—and hence repealed by—section 1 of the act of June 10, 
1922, were not reinstated by section 1 of the act of December 2, 1942, amend- 
ing section 1 of the Pay Readjustment Act of 1942 to authorize, in effect, the 
counting of inactive as well as active commissioned service in computing 
active duty pay. 

Section 1 of the act of December 2, 1942, amending section 1 of the Pay Read- 
justment Act of 1942 to authorize, in effect, the counting of inactive as well 
as-active commissioned service in computing active duty pay thereunder, 
did not amend or modify the provision in section 15 of said Pay Readjust- 
mént Act, authorizing the counting of “all active duty performed since re- 
tirement” in computing retired pay, so as to authorize longevity increases 
otherwise in the “retirement pay” received by members of the Officers’ Re- 
serve Corps under the provisions of section 5 of the act of April 8, 1939, 
on account of disability resulting from wounds received in battle. 


Assistant Comptroller General Yates to the Secretary of War, October 19, 1943: 


There has been considered the matter presented in your letter of 
February 25, 1943, as follows: 


Reference is made to the act of March 2, 1908 (32 Stat. 982) which provides 
in part as follows: 

“* * * thereafter, except in case of officers retired on account of wounds 
received in battle, no officer now on the retired list shall be allowed or paid 
any further increase of longevity pay, and officers hereafter retired, except as 
herein provided, shall not be allowed or paid any further increase of longevity 
pay above that which had accrued at date of their retirement. * * *” 

Under the provisions of the act of April 3, 1939 (53 Stat. 555) as amended, 
officers of the Army of the United States who suffer disability of death in line 
of duty from disease or injury are entitled to receive the same pensions, com- 
pensation, retirement pay, etc., as provided for officers of corresponding grades 
of the Regular Army. - 
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The Comptroller General of the United States held in decision dated lay 19, 
1928 (7 Comp. Gen. 735) that the act of March 2, 1903, supra, was remaled as 
to officers appointed on and after July 1, 1922, by the 11th paragrap! of the 
act of June 10, 1922 (42 Stat. 625) which permitted such officers » count 
only active commissioned service for longevity pay purposes. This liitation 
was continued by the act of June 16, 1942 (Public Law 607-77th Congres), but 
has been removed by the amendatory act of December 2, 1942 (Public La 785— 
77th Congress). However, Sec. 15 of the act of June 16, 1942, whiclcovers 
retired pay, provides for computation “as now authorized by law”, inclumg “in- 
creases for all active duty performed since retirement.” 

The question arises as to the method of computation of retired pay obfficers 
of the Army of the United States who will be entitled to receive retkd pay 
under the provisions of the above cited acts. It is probable that some 4 these 
officers will be found physically incapacitated on account of wounds reewved in 
battle. Your decision is therefore requested as to whether or not such flicers, 
if retained on the rolls of the Officers’ Reserve Corps, are entitled to adtional 
credit for longevity under the act of March 2, 1903, supra. 

You refer to decision of this office dated May 19, 1928, 7 ComjGen. 
735, where, in considering the right of an officer retired on aount 
of wounds received in battle to have his base or period pay comuted 
on the basis of time on the retired list, it was concluded that te act 
of June 10, 1922, 42 Stat. 625, had the effect of repealing the -ovi- 
sions of the act of March 2, 1903, 32 Stat. 932 (quoted in your Iter), 
as to officers appointed on and after July 1, 1922. Such concsion 
was based on the express provision contained in section 1 of thsaid 
act of June 10, 1922, that: 

For officers appointed on and after July 1, 1922, no service shall be ented 
for purposes of pay except. active commissioned service under a Federal apint- 
ment and commissioned service in the National Guard when called out byrder 
of the President. * * * 

Compare Leonard v. United States, 279 U. S. 40, particularlthe 
Court’s footnote, page 45. 

Your letter appears to suggest the possibility that the provbns 
of the said act of March 2, 1903, now may be regarded as hang 
been reinstated in view of the provisions of section 1 of the aof 
December 2, 1942, 56 Stat. 1037, which amended section 1 of theay 
Readjustment Act of June 16,.1942, 56 Stat. 359, so as to authorizin 
effect, the crediting of inactive as well as active commissioned seice 
in computing for pay purposes the service of officers paid undene 
provisions of that section. See 22 Comp. Gen. 664. However, asn- 
ing that such subsequent legislation otherwise could be vieweas 
resurrecting previously repealed provisions of the 1903 act, it sets 
clear that such amendment of section 1 of the Pay Readjustmt 
Act of 1942 did not amend or modify, or purport to amend or mod, 
the specific provisions of section 15 of the said Pay Readjustment 4, 
56 Stat. 367, governing the computation of retired pay. As poind 
out in your letter, said section 15 expressly provides that retired - 
ficers shall have their retired pay computed— 

* * * as now authorized by law on the basis of pay provided in thiss, 


which pay shall include increases for all active duty performed since ret- 
ment * * *, [Italics supplied.] 





286 DECISIONS OF THE COMPTROLLER GENERAL 


Such:xpress provision in section 15 for counting all “active duty” 
perforred since retirement clearly negatives any intention to author- 
ize the ounting of inactive service after retirement for the purpose 
of incresing the retired pay of such officers; and this was not changed 
by the mendment of section 1 by the said act of December 2, 1942, 
to authrize the counting of inactive as well as active service in com- 
puting he service of officers paid active duty pay under the provi- 
sions o section 1. Therefore, there would appear to be no basis, 
in any:vent, for holding that the amendment of December 2, 1942, 
had theffect of reinstating the provisions of the act of March 2, 1903, 
inconstent with—and, hence, repealed by—section 1 of the act of 
June 1, 1922, as held in the said decision of May 19, 1928, 7 Comp. 
Gen. 7). 

Mopver, even though the said provisions of the act of March 2, 
1903, 2re determined now to be in effect, it would not necessarily 
followhat they would be applicable in the case of Reserve officers 
receiv.g retirement pay pursuant to the act of April 3, 1939, 53 Stat. 
555, 5% cited in your letter. Retired pay, together with any longevity 
incree therein, is paid to retired officers of the Regular Army as 
curre! compensation or pay for their continued service as officers 
after »tirement and only while they remain in the service (United 
Stater. Tyler, 105 U. S. 244), whereas the “retirement pay” author- 
ized | section 5 of the said act of April 3, 1939, for officers of the 
Armof the United States, other than officers of the Regular Army, 
who ffer disability while employed in the active military service of 
the Meral Government, is not conditioned on their remaining in 
the svice but is more in the nature of a pension predicated on the 
disality, without regard to whether they remain in the service and 
witht relation to any such subsequent service. Compare decision 
of Azust 16, 1943, B-35046, 28 Comp. Gen. 102. See, also, decision 
of Jy 21, 1939, B-4432. But, however that may be, this office would 
not) warranted in holding that the provisions of the said act of 
Max 2, 1903, now are in effect with respect to any officer appointed 
on after July 1, 1922. 

Aordingly, the question submitted is answered in the negative. 


(B-35392) 


REAL AND SUBSISTENCE ALLOWANCES—FEMALE PHYSICIANS IN 
MEDICAL DEPARTMENT OF ARMY 


Fee physicians and surgeons in the medical departments of the Army and 
lavy appointed under authority of the act of April 16, 1943, may not be 
aid increased rental and subsistence allowances as for officers with 
ependents. 
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a ee General Yates to Col. Carl Witcher, U. S. Army, October 


9, 1 

Consideration has been given your letter of June 19, 1943 (reference 
SPFEF 016.3 (Craighill, Margaret D.)), requesting a decision as to 
whether you are authorized to make payment on a voucher submitted 
therewith stated in favor of Major Margaret D. Craighi!]. MC-AUS, 
covering subsistence and rental allowances as for an officer with de- 
pendents .(mother) for the period May 28-31, 1943. 

Major Craighill was appointed under the provisions of the act 
of April 16, 1943, 57 Stat. 65, as follows: 

That hereafter during the present war and six months thereafter there shall 
be included in the Medical Departments of the Army and Navy such licensed 
female physicians and surgeons as the Secretary of War and the Secretary of 
the Navy may consider necessary, whose qualifications, duties, and assignments 
shall be in accordance with regulations to be prescribed by the Secretary and 
who shall be appointed and at his discretion removed by the Surgeon General 
of the Army or Navy, subject to the approval of the Secretary of War or the 
Secretary of the Navy. Those appointed shall be commissioned in the Army 
of the United States or the Naval Reserve, and shall receive the same pay 
and allowances and be entitled to the same rights, privileges, and benefits as 
members of the Officers’ Reserve Corps of the Army and the Naval Reserve cf 
the Navy with the same grade and length of service. 

The Officers’ Reserve Corps of the Army is assimilated to the Regu- 
lar Army with respect to pay and allowances by section 37a of the 
National Defense Act, as added by section 32 of the act of June 4, 
1920, 41 Stat. 775, 776, 10 U. S. C. 361, which provides that reserve 
officers on active duty shall receive the same pay and allowances as 
officers of the Regular Army of the same grade and length of active 
service. 

The right of women personnel serving in or with the military and 
naval forces of the United States to receive allowances on account 
of dependents has been considered in several decisions of this office. 
See 22 Comp. Gen. 406 ; 22 id. 838; 22 id. 955; and decision of Septem- 
ber 24, 1943, B-36497, 23 Comp. Gen. 216. In the decision of April 14, 
1943, 22 Comp. Gen. 955 to which you refer in your letter, it was 
pointed out that the statutory definition of dependents found in sec- 
tion 4 of the Pay Readjustment Act of 1942, 56 Stat. 361, which 
controls the payment of increased rental and subsistence allowances 
to officers on account of dependents, shows clearly that the Congress 
did not intend thereby to include the possible dependents of women 
members of the military and naval services, and, in the absence of 
any evidence in the legislative histories of the acts establishing the 
Women’s Reserve in the Coast Guard Reserve and the Women’s 
Reserve in the Naval Reserve that the Congress intended increased 
allowances on account of dependents to be paid to women members 
thereof, it was held, accordingly, that commissioned women members 
of such organizations, entitled to the same pay and allowances as male 
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officers of such services of the same rank and length of service, were 
entitled only to the same rental and subsistence allowances as such 
male officers, without dependents, were entitled to receive. There 
appears no essential or material difference between the situation there 
considered and the one here involved. 

In section 3 of the act of July 1, 1943, Public Law 110, 57 Stat. 371, 
which act established the Women’s Army Corps as a temporary com- 
ponent of the Army of the United States, the Congress. provided 
that the commissioned officers of such corps shall consist of women 
appointed as officers in the Army of the United States under the 
provisions of the joint resolution of September 22, 1941, 55 Stat. 
728, and that— 

* * * They and their dependents and beneficiaries shall have all of the 
rights, privileges, and benefits accorded in like cases to other persons under that 
Act, except where otherwise expressly provided. 

The legislative history of the said act of July 1, 1943, shows beyond 
reasonable doubt that the Congress intended by the use of such 
language to authorize, inter alia, the payment of increased rental and 
subsistence allowances to commissioned officers of the Women’s Army 
Corps on account of dependents to the extent that their situation in 
that respect might be regarded as analogous to that of male officers; 
and in decision of Sepember 24, 1943, B-36497, 23 Comp. Gen. 216, 
it was so held. However, it was held in decision of August 4, 19438, 
B-32874, that such provision for members of the Women’s Army 
Corps thus made by the act of July 1, 1943, did not have the effect 
of authorizing similar payments to women members of other military 
organizations under the provisions of prior statutes apparently not 
contemplating or authorizing such payments when enacted. 

The act of April 16, 1943, supra, authorizing the appointment of 
female physicians and surgeons in the medical departments of the 
Army and Navy contains no language warranting a determination 
that the Congress intended to grant them increased rental and sub- 
sistence allowances as for officers with dependents under sections 4, 
5, and 6 of the said Pay Readjustment Act of 1942 with respect to 
dependents of male officers, nor is there any evidence found in the 
legislative history of the act which would support such a de- 
termination. 

Accordingly, and for the reasons stated more fully in the said de- 
cision of April 14, 1943, 22 Comp. Gen. 955, respecting such allow- 
ances in the case of officers of the Women’s Reserve in the Naval 
Reserve and the Women’s Reserve in the Coast Guard Reserve, you 
are advised that payment on the submitted voucher is not authorized. 
The voucher will be retained in this office. 
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(B-37175) 


TRAVELING EXPENSES—DIVISION OF COSTS—SHARING PULLMAN 
ACCOMMODATIONS WITH MEMBERS OF FAMILY 


Although an employee in an authorized travel status shares his Pullman berth 
with a member of his family, he may be allowed the full amount of the 
charge for the berth in view of the provisions of Budget Circular No. 401, 
effective November 15, 1942, which, in amending paragraph 13 (a) of the 
Standardized Government Travel Regulations, omitted the provision that 
“If the accommodations are shared by the traveler * * * he may be 
reimbursed only his proportionate share of the costs.” The rule stated in 
7 Comp. Gen. 450, is no longer in effect. . 


Comptroller General Warren to A. J. McCollum, Department of Agriculture, 
October 20, 1943: 


Reference is made to your letter of September 20, 1943 (file 7-FG), 
as follows: 


The attached reclaim voucher submitted by Mr. J. H. Walsh for the period 
July 26 to August 11, 1943, covers an amount suspended from the original 
claim, paid August 25, 1943, G. F. Allen’s Voucher No. 457050, Symbol 78-604. 

In the performance of travel during the stated period, Mr. Walsh was ac- 
companied by his eight year old son who shared Pullman accommodations pro- 
cured with Government transportation requests. The suspension was based on 
7 Comp. Gen. 450 with respect to reimbursement of travelers for the cost of 
Pullman accommodations shared by other individuals. In reclaiming the 
amount withheld, Mr. Walsh refers to the wording of Paragraph 13 (a), S. G. T. 
R., Revised effective November 15, 1942, and points,to the fact that the revision 
does not contain the requirement that the traveler state whether he shared 
accommodations with another person, nor does it state that he may be reim- 
bursed for only his proportionate share of the cost of the accommodations used. 

The question specifically raised is whether under Paragraph 13 (a), S. G. T. 
R., as revised, the traveler may be reimbursed for the total cost of accommoda- 
tions used, not to exceed the cost of a standard lower berth, irrespective of the 
fact that they were shared with another person, or whether he still may be 
reimbursed for only his proportionate share of the cost, disregarding the omis- 
sion of specific wording to that effect in the revised travel regulations. 

Your decision as to whether this voucher may be certified for payment is 
solicited. 


The decision of January 30, 1928, 7 Comp. Gen. 450, to which you 
refer, stated the following rule (quoting from the syllabus) : 


Where an employee in an authorized travel status is accompanied by his 
wife and minor children, the division of joint transportation expenses in order 
to determine the proportion properly reimbursable to the employee will be made 
on the following basis: Children under 5 years of age will not be considered in 
apportioning the expenses; children 5 years of age and under 12 years will be 
considered as costing one-half as much as an adult; and children 12 years of 
age or over will be considered on the same basis as an adult. 7 Comp. Gen. 220, 
modified. 


Section 13 (a) of the Standardized Government Travel Regula- 
tions applicable up to November 15, 1942, provided: 


Accommodations on trains and steamers.—The following accommodations will 
be allowed on trains and steamers (see par. 57): 

(a) One standard lower berth for each person and lowest rate first-class 
Stateroom accommodations on steamers when same is not included in cost of 
passage ticket. If the accommodations are shared by the traveler, the fact 
should be stated in the expense account and he may be reimbursed only his 
proportionate share of the costs. (See pars 13 (d@), 95.) 
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That regulation was amended effective November 15, 1942 (see 
Bureau of the Budget Circular No. 401, dated October 8, 1942), to 
read as follows: 

Accommodations on trains and steamers.—An employee will be allowed the 
following accommodations on trains and steamers (see par. 57) : 

(a) Train accommodations 

(1) Sleeping-car accommodations: One standard lower berth when night 
travel is involved. When practicable, through sleeping accommodations should 
be obtained in all cases where more economical to the Government. Where a 
change of sleeping-car en route is necessary, the traveler should secure the usual 
transfer check from the sleeping-car conductor for exchange at the ticket of- 
fice for accommodations beyond the point where the change is made. 

There is for noting that the last sentence of the regulation in force 
prior to November 15, 1942, was eliminated in the amended regula- 
tion effective on and after that date. It is a well-settled rule of 
statutory construction that the omission of a portion of an original 
statute in an amendatory act covering the whole subject matter ef- 
fects a repeal of the portion so omitted. In that connection see sec- 
tion 168, Black on Interpretation of Laws, Second Edition, reading 
in pertinent part as follows: 


Where an amendment is made by declaring that the original statute “shall 
be amended so as to read as follows,” retaining part of the original statute 
and incorporating therein new provisions * * * all such portions of the 
original statute as are omitted from the amendatory act are abrogated thereby 
and are thereafter no part of the statute. 


Also, see sections 237 and 246, Vol. I, Lewis’ Sutherland Statutory 


Construction, Second Edition. 

The regulation here involved has the force and effect of law, and 
the rule of statutory construction, supra, appears equally applicable 
here. Hence, the omission from the amended regulation here in- 
volved properly may be construed to mean that the full amount of 
the charge for a berth may be allowed a Government employee 
traveling on official business, notwithstanding the fact that a member 
of his family may have shared the berth. The rule stated in the 
decision of January 30, 1928, 7 Comp. Gen. 450, and in other decisions 
which required a division of the cost of a berth under such circum- 
stances is, by virtue of the amended regulation here involved, no 
longer in effect. 

Accordingly, the voucher, if otherwise correct, may be certified 
for payment. 


The voucher and supporting papers are returned herewith. 


(B-37385) 


TRAVELING EXPENSES—FARES—LOWEST FIRST-CLASS LIMITATION— 
APPLICABILITY TO JUDGES 


The provision in the act of April 22, 1940, that judges of certain United States 
courts shall be paid “necessary expenses of travel,” does not supersede the 
prohibition in the act of March 3, 1933, that allowance for “actual expenses 
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of travel” shall not exceed the lowest first-class rate by the transportation 
facility used, so as to authorize reimbursement to a judge for the excess cost 
of superior accommodations used by him when there were no accommoda- 
tions available at the lowest first-class rate. 


Comptroller General Warren to the Director, Administrative Office of the United 
States Courts, October 20, 1943: 


I have your letter of September 30, 1943, as follows: 


On June 7, 1943, the Honorable George F. Alexander, United States District 
Judge, First Division of Alaska, with headquarters at Juneau, officially traveled 
by boat from Ketchikan to Juneau, for which he had to pay $24.40 for superior 
accommodations, thereby incurring an expense in excess of the lowest first-class 
fare in the amount of $6.40. If Judge Alexander had not used this superior 
accommodation it would have necessitated his remaining in Ketchikan for an 
indefinite period at Government expense, as there was no accommodation at the 
lowest first-class rate available on this boat. When his voucher was presented 
for payment by the United States Marshal, he was informed that, in accordance 
with Section 73 (b) of Title 5, United States Code, approved March 3, 1933, he 
could only be paid for this travel on the basis of the lowest first-class fare. 

Judge Alexander contends that Section 374, Title 28, United States Code, ap- 
proved April 22, 1940, which states in part that, “The Circuit and District Judges 
of the United States, and the judges of the district courts of the United States 
in Alaska, Hawaii, and Puerto Rico, shall each be allowed and paid his neces- 
sary expenses of travel,” in effect, superseded Section 73 (b) of Title 5, United 
States Code, which provides that, “Whenever by or under authority of law 
actual expenses for travel may be allowed to officers or employees of the 
United States, such allowances in the case of travel ordered after March 3, 1983, 
shall not exceed the lowest first-class rate by the transportation facility used 
in such travel.” 

The question submitted for your consideration, is whether or not Section 374 
of Title 28, approved April 22, 1940, supersedes Section 73 (b) of Title 5, United 


States Code, approved March 38, 1933, with respect to the official travel of judges 
of United States Courts, including judges of the district courts of Alaska, Hawaii, 
and Puerto Rico.” 


Section 73b, Title 5, U. S. Code, provides: 


Whenever by or under authority of law actual expenses for travel may be al- 
lowed to officers or employees of the United States, such allowances, in the case 
of travel ordered after March 8, 1933, shall not exceed the lowest first-class rate 
by the transportation facility used in such travel. (Mar. 3, 1983, ch. 212, title LI, 
§ 10, 47 Stat. 1516.) [Italics supplied.] 


Section 374, Title 28, U. S. Code, provides: 


The circuit justices, the circuit and district judges of the United States, and 
the judges of the district courts of the United States in Alaska, Hawaii, and 
Puerto Rico, shall each be allowed and paid his necessary expenses of travel, and 
his reasonable expenses (not to exceed $10 per day) actually incurred for main- 
tenance, consequent upon his attending court or transacting other official business 
in pursuance of law at any place other than his official place of residence, said 
expenses to be paid by the marshal of the district in which such court is held 
or official business transacted, upon the wrjtten certificate of the justice or judge. 
The official place of residence of each circuit and district judge, and of each judge 
of the district courts of the United States in Alaska, Hawaii, and Puerto Rico, 
shall be at that place nearest his actual residence at which either a circuit court 
of appeals or a district court is regularly held. Every such judge shall, upon his 
appointment, and from time to time thereafter whenever he may change his 
official residence, in writing notify the Department of Justice of his official place 
of residence. (Mar. 3, 1911, ch 231, § 259, 36 Stat. 1161; May 17, 1932, ch. 190, 
47 Stat. 158; Apr. 22, 1940, ch. 126, 54 Stat. 149.) [Italics supplied.] 


In a decision of June 15, 1937, 16 Comp. Gen. 1078, wherein were 
considered the provisions of section 2 of the act of September 14, 1922, 
42 Stat. 888, providing, in part, that “The Chief Justice and each 
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justice or judge summoned and attending said conference shall be 
allowed his actual expenses of travel,” it was held as follows (quoting 
from the syllabus) : 

Official traveling expenses of the Federal judiciary reimbursable as to travel 
generally under section 259 of the act of March 3, 1911, 36 Stat. 1161, “upon the 
written certificate of the justice or judge”, and specifically as to attending the 
annual conference of senior circuit judges under the act of September 14, 1922, 
42 Stat. 888, “upon the written certificate of the judge * * * approved by 
the Chief Justice”, are subject to the provisions of * * * the automobile 
mileage rate act of February 14, 1931, 46 Stat. 1103, as amended by section 9 of 
the act of March 3, 1933, 47 Stat. 1516, and section 10 of the latter act limiting 
transportation cost to lowest first-class rate by the transportation facility used.” 

While the statute considered in that decision provided that a judge 
shall be paid his “actual expenses of travel” nevertheless, in the deci- 
sion of January 23, 1934, 18 Comp. Gen. 204, 205, wherein was con- 
sidered section 259 of the act of March 3, 1911, 36 Stat. 1161, providing 
that judges shall each be allowed and paid his “necessary expenses 
of travel”—the exact phrase used in the act of April 22, 1940 which is 
being stressed by Judge Alexander in support of his contention—it 
was stated : 

It will be noted that this law authorizes payment of only the “necessary” 
expenses of travel. Hence, there is no difference in this respect between the 
transportation expenses of Federal judges and the transportation expenses of any 
other officers and employees of the Government authorized to travel on official 
business at Government expense. It has long been the rule, even prior to the 
Standardized Government Travel Regulations, that reimbursement to any officer 
or employee of the Government for transportation expenses is restricted to the 
expenses actually necessary from the Government standpoint and that in the 
absence of some official necessity the right to reimbursement is limited to the 
lowest first-class fare by the shortest usually traveled route, the personal con- 
venience or preference of the traveler not being for consideration. 19 Comp. Dec. 
418, 22 id. 211; 3 Comp. Gen. 787, 4 id. 353, 7 id. 365. * * * 

There is noted Judge Alexander’s reported contention that the act 
of April 22, 1940, above quoted, “in effect, superseded Section 73 (by 
of Title 5, United States Code”—also above quoted. No such intent 
is apparent from the act itself; nor is any such intent manifested in the 
legislative history of H. R. 7015, 76th Congress, Ist and 3rd Sessions, 
which became the act of April 22, 1940 (28 U. S. C. 374). On the 
contrary, reference to said legislative history discloses that by the 
proposed enactment it was sought—among other things not here 
related—to overcome a decision of this office rendered July 26, 1932 
(12 Comp. Gen. 125) which “hell that section 803 of the Economy 
Act of June 30, 1932, was applicable to all appropriations available 
for the fiscal year 1933 ; thus Federal judges on and after July 1, 1982, 
could be reimbursed for subsistence expense only upon a per diem 
basis of not to exceed $5 a day” (quoting from House of Representa- 
tives Report No. 1197 on H. R. 7015). See, also, Senate Report No. 
1340, on the same bill, 76th Congress, 8rd Session. Nowhere in said 
legislative history is found any reference to the decision of this office 
rendered January 23, 1934—13 Comp. Gen. 204, above quoted—hold- 
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ing to the effect that judges coming within the provisions of section 
259 of the act of March 3, 1911, were subject to the provisions of section 
10 of the act of March 3, 1933, limiting reimbursement for transporta- 
tion to “lower first-class rate by the transportation facility used.” 
It thus seems reasonable to conclude that the 1940 statute was not 
intended to overcome the decision of this office rendered January 
23, 1934. 

It is common practice in appropriation acts to use such phrases as 
“necessary expenses of travel”, or “necessary expenses, including 
traveling expenses,” but no construction such as is suggested by Judge 
Alexander has been made or advanced in connection with the appli- 
cation of such appropriation acts. Any such construction, if adopted, 
would tend to nullify all restrictions prescribed by law or regulation 
controlling reimbursement for transportation and traveling expenses. 

In decision of July 7, 1943, 23 Comp. Gen. 9 and 10, it was stated : 


The settled rule in respect of the application of the 1933 statute quoted in 
your letter is, as stated in the cited and quoted decisions, that reimbursement 
for travel must be limited to the cost of a lower berth—regarded as “the lowest 
first-class rate by the transportation facility used” within the meaning of those 
words as used in the act of 1933—notwithstanding that upper and lower berths 
were not available to the particular traveler at the time the travel was per- 
formed. This office has no alternative but to apply the 1983 statute as written, 
and it may not, by construction, create any excéption thereto. The present 
general unsatisfactory conditions of travel for civilians due to the war emergency 
are fully appreciated but they constitute no grounds for non-application of the 
statute. Compare the decision of June 22, 1943, B-35013, to Mr. F. F. Lovell, 
Authorized Certifying Officer, Home Owners’ Loan Corporation, considering a 
case wherein it had been specifically certified by cqmpetent authority that all 
upper and lower berths on trains operating between the points involved had 
been reserved for possible use by the military forces—an act of the Govern- 
ment—and, accordingly, were not available for civilian use at any time. 

If the law as it now stands works a particular hardship, or unduly interferes 
with the orderly and expeditious transaction of Government business, the matter 
would appear to be one for presenting by the administrative agencies concerned 
to the Congress with a view to securing legislation to take care of the situation 
complained of. 


It follows from what is said herein that the question presented in 


the concluding paragraph of your letter must be and is answered in the 
negative. 


(B-87051) 
APPROPRIATIONS—NATIONAL LABOR RELATIONS BOARD—AVAIL- 


ABILITY FOR USE IN COMPLAINT CASES INVOLVING EM- 
PLOYER DOMINATED, ETC., LABOR ORGANIZATIONS 


The provision in the National Labor Relations Board Appropriation Act, 1944, 
that no part of the funds appropriated therein shall be used in connection 
with a “complaint case arising over an agreement between management 
and labor which has been in existence for three months or longer without 
complaint being filed,” operates to deny the use of such funds in a complaint 
case predicated upon an employer's illegal domination, interference with, 
or support of a labor organization in violation of section 8 (2) of the 
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National Labor Relations Act, where there is involved an agreement between 
the employer and the labor organization which has been in existence three 
months or longer without charges being filed with the Board. 


Comptroller General Warren to the Chairman, National Labor Relations Board, 
October 21, 1943: 


I have your letter of September 18, 1943, as follows: 


The Act making appropriations for the Department of Labor, the Federal 
Security Agency, and related independent agencies for the fiscal year ending 
June 80, 1944 (Public 78th Congress), contains the following provisions: 

“No part of the funds appropriated in this title shall be used in any way in 
connection with a complaint case arising over an agreement between manage- 
ment and labor which has been in existence for three months or longer without 
complaint being filed. Provided, That, hereafter notice of such agreement shall 
have been posted in the plant affected for said period of three months, said 
notice containing information as to the location at an accessible place of such 
agreement where said agreement shall be open for inspection by any interested 


persons. 

The National Labor Relations Board requests the decision of the Comptroller 
General concerning a question which arises from the above-quoted language: 

“Whether the phrase ‘a complaint case arising over an agreement between 
management and labor’ is to be interpreted as barring the Board from proceed- 
ing in a complaint case to prevent an employer from continuing recognition or 
contractual relationship with labor organizations illegally dominated or supported 
in violation of Section 8 (2) of the National Labor Relations Act, simply because 
such illegal organizations as an incidence to their existence have contracts with 
an employer.” 

It is the opinion of the Board that a complaint case proceeding to disestablish 
an illegally created or subsidized labor organization does not in any sense arise 
over an agreement and that therefore the provision above does,not bar the Board 
from proceeding, notwithstanding the possible existence of a contract or agree- 
ment made between an employer and the illegal organization, to terminate the 
activities of the illegal organization. 

By section 8 (2) of the National Labor Relations Act it is provided that: 

“Sec. 8. It shall be an unfgir labor practice for an employer— 

* ~ > * = + © 


“(2) To dominate or interfere with the formation or administration of any 
labor organization or contribute financial or other support to it.” 


This provision was included in the National Labor Relations Act for the rea- 
son that it had come to be universally recognized that in avoiding disputes 
leading to interruptions of commerce by fostering the principles of collective 
bargaining, such bargaining would perforce have to be between freely chosen 
representatives of both employer and employee... And as a necessary corrollary 
of this principle, it followed that employers must be prohibited from creating 
or assisting sham or dominated organizations, the existence of which would 
prevent the free selection by employees of their own collective bargaining repre- 
sentatives. As the Supreme Court put it, in WV. L. R. B. v. Pennsylvania Greyhound 
Lines, Inc., 303 U. 8S. 261, 266: 

“Before enactment of the National Labor Relations Act this Court had 
recognized that maintenance of a company union dominated by the employer, 
may be a ready and effective means of obstructing self-organization of employees 
and their choice of their own representatives for the purpose of collective 
bargaining.” 


In Virginian Ry. v. System Federation No. 40, 300 U. S. 515, 545, 551, a case 
arising under the Railway Labor Act, the Court said: 

“Experience had shown before the amendment of 1934, that when there was 
no dispute as to the organizations authorized to represent the employees and 
when there was a willingness of the employer to meet such representatives for 
a discussion of their grievances, amicable adjustment of differences had generally 
followed and strikes had been avoided. 

“On the other hand, a prolific source of dispute had been the maintenance by 
the railroads of company unions and the denial by railway management of 
the authority of representatives chosen by their employees. Report of House 
Committee on Interstate and Foreign Commerce, No. 1944, 78rd Cong., 2d 
Sess., pp. 1-2 (p. 545; italics supplied). : 
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“In considering the propriety of the equitable relief granted here, we cannot 
ignore the judgment of Congress, deliberately expressed in legislation, that 
where the obstruction of the company union is removed, the meeting of em- 
ate and me at a conference table is a powerful aid to industrial 
peace. (p. 55 

The Court again adverted to this experience with company unions in V. L. R. B. 
v. Jones & Latighlin Steel Corp., 301 U. S. 1, 42. 

The gist of a complaint under Section 8 (2) of the National Labor Relations 
Act is the charge that, in the words of the Act, the employer has “dominate[d] 
or interfere[d] with the formation or administration of [a] labor organization or 
contribute[d] financial or other support to it.” The evidence which is considered 
by the Board revolves about the subsidiary questions of whether the emplover 
or supervisory employees suggested the formation of the organization; whether 
supervisory employees occupy offices in the organization; whether the employer 
or supervisory employees urged employees to join the organization; whether 
solicitation was carried on during company time and meetings held on company 
property; etc. These are illustrative examples of the types of interference 
and support which the Board considers in determining whether Section 8 (2) 
has been violated. As the Senate Committee Report states,’ “It is impossible to 
catalog all the practices that might constitute economic interference, which may 
rest upon subtle but conscious economic pressure exerted by virtue of the em- 
ployment relationship. The question is one of fact in each case. And where 
several of these interferences exist in combination, the employer may be said 
to dominate the labor organization by overriding the will of the employees.” 

Having determined that an employer had dominated or interfered with the 
formation or administration of a labor organization, or granted support to it 
in violation of Section 8 (2), the Board undertakes to remedy the effect of the 
unfair labor practice. Section 10 (c) of the Act authorizes it not only to issue a 
“cease and desist” order against the employer, but also to take such “affirmative 
action” as will effectuate the policies of the Act. The normal remedy ordered 
by the Board in the case of company-dominated unions is to direct the employer 
to “disestablish” the illegal organization,’ on the theory that it will be impossible 
for the employees to make a free and uninfluenced choice in the exercise of 
their right of self-organization, as long as an organization which the employer 
controls in whole or in part remains in the field. A “disestablished” organization 
may not be recognized by an employer under any circumstances as a labor 
organization or collective bargaining agent. 

It is apparent that where an employer-dominated or subsidized organization 
has no contract that no question arfses under the limitation in the appropriation 
act of the power of the Board to direct the employer to disestablish it. It would 
seem to follow that the same remedy can be ordered even though an employer 
has signed an instrument with such an organization which appears on its face 
to be a contract. The real question is whether as an incident to this remedy the 
Board may, as it does under its normal procedure, order the contract itself set 
aside. It is the practice in these cases where a contract is shown to have been 
in existence between an employer and an illegal organization so disestablished, 
to hold that the contract itself necessarily falls, not only as an incident to the 
basic unlawful relationship, but because if the employer is prohibited from 
recognizing the illegal organization, the collective agreement would be mean- 
ingless. 

It is our considered opinion that the limitation in the current appropriation 
act was not intended to alter this practice. A contrary view would produce a 
paradoxical result, since it would mean that even though the illegal organiza- 
tion has no right to further recognition, its contract which has thereby become 
a hollow shell would still remain in existence. 

From the foregoing, it is apparent that in a very real sense a complaint case 
under Section 8 (2) of the National Labor Relations Act is not one “arising over 
an agreement between management and labor.” It is in fact a case arising over 
the domination, interference with, or support of a labor organization: 

The legislative history of the “rider” confirms the conclusion above and the 
Board’s opinion that it is not barred from proceeding in cases under Section 
8 (2) of the Act. 


‘ ‘eo of the Senate Committee on Education and Labor, 74th Cong., Ist Sess., on 
“2The Raedy of disestablishment has been repeatedly sustained by the Supreme poart. 
beginning with the case of N. L. R. B. v. Pennsylvania Greyhound Lines, Inc., 308 U. 8. 261, 


598796—44—-vol. 23 21 
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When the conference report was before the Senate, Senator Wagner, who 
was not a member of the Conference Committee, in an excess of caution, ex- 
pressed a fear that the rider might be construed to protect company unions. 
Senator Shipstead, in a colloquy with Senator Wagner, flatly stated that the 
rider had nothing to do with company unions. 

“Mr. WaGNER. * * * I think the way to handle the situation is by legisla- 
tion. I believe the whole matter should be brought out and discussed. Let us 
decide the question whether we want to go back to the old days of company 
unions or not. [Italics supplied.] 

“Mr. SHIPSTEAD. I do not think that question has anything to do with the 

matter under discussion. (Cong. Rec., 78th Cong., Ist Sess., p. 7106).” 
A similar ‘colloquy took place at the hearing of the Senate Appropriations 
Committee, between Senator Truman and John P. Frey, president of the Metal 
Trades Division of the A. F. of L., the sponsor of the rider. When Senator 
Truman suggested that a contract with a company union which had been 
in existence for 8 months would be protected by the rider, Mr. Frey properly 
disposed of the suggestion with the statement that “company unions are illegal” * 
At the same point in the hearing Mr. Frey stated that the rider “would in no 
way interfere with the efforts of men, members of company wnions to have the 
right to select a union of their own, to have the backing of the Board” [italics 
supplied]. When Senator Maloney asked Mr. Frey, “Do you regard this [rider] 
as a suspension of the Wagner Act for the period | of the war?” Mr. Frey was 
prompt to reply “Not at all. Oh,myno * * *.’ 

When the rider was being debated on the floor of the House, Congressman 
Hare, Chairman of the Subcommittee on Appropriations, told the House, ‘““There 
is no attempt to amend the National Labor Relations Act.” (Cong. Ree., 78th 
Cong., Ist Sess., p. 7024). 

We have heretofore pointed out in our prior submission of a request for an 
opinion with respect to two other questions arising from the rider (letter of 
July, 1943, pp. 3-6) that the primary purpose of Congress in passing the rider 
was to prevent the Board from proceeding to a decision and order in the so- 
called Kaiser cases. To avoid repeating excerpts from the legislative history, 
we refer you to that letter. It is highly significant that the Kaiser cases did 
not involve any issues whatever under Section 8 (2) of the National Labor 
Relations Act, here involved. 

That case arose under Section 8 (3) of the Act on charges that certain em- 
ployees had been discharged in violation of that section. The company defended 
its action on the ground that the discharges were made pursuant to a contract 
requiring union membership as a condition ‘of employment—such contracts hav- 
ing legal validity under a proviso to Section 8 (3) reading as follows: 

Provided, That nothing in this Act, or in the National Industrial Recovery 
Act (U. 8. C., Supp. VII, title 15, secs, 701-712), as amended from time to time, or 
in any code or agreement approved or prescribed thereunder, or in any other 
statute of the United States, shall preclude an employer from making an agree- 
ment with a labor organization (not established, maintained, or assisted by any 
action defined in this Act as an unfair labor practice) to require, as a condition 
of employment, membership therein, if such labor organization is the representa- 
tive of the employees as provided in section 9 (a), in the appropriate collective 
bargaining unit covered by such agreement when made.” [Italics supplied]. 

The position taken by the Board in the complaint was that the particular 
closed-shop agreements involved did not meet the standards of the proviso, since, 
inter alia, the union signatory thereto was not a representative of the majority 
in the appropriate bargaining unit. Most of the trial was devoted to this issue 
and it may therefore be inferred that issues of this sort are what Congress had 
in mind when they spoke of complaint cases “arising over an agreement between 
management and labor.” 

For the foregoing reasons it is the view of the Board that the rider was not 
intended to prohibit and should not be construed to prohibit the Board from 
proceeding in complaint cases arising out of the alleged domination, interfer- 
ence with, or support of a company union in violation of Section 8 (2) of the 
Act, even though as incident thereto a contract falls which was made with the 
illegal organization. 


* Hearings before the subcommittee of the Senate oe Appropriations of the United 


States Senate, 7 


78th Cong., ist Sess., on H. R. 2985, at p. 3 
* Ibid, p. 348. 
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Transmitted to you herewith are copies of the National Labor Relations Act 
and the Hearings and Debates relating to the rider. 

The premise for your statement that the statutory provisions con- 
tained in the Labor-Federal Security Appropriation Act, 1944, ap- 
proved July 12, 1948, 57 Stat. 515, Public Law 135, quoted in the sub- 
mission, does not apply to complaint cases predicated upon violations 
of section 8 (2) of the National Labor Relations Act (49 Stat. 449- 
452), would appear to be, first, that since such proceedings primarily 
involve the question of employer domination of, interference with, 
or support of a labor organization, the effect thereof upon an exist- 
ing agreement between management and labor is only incidental and 
casual; and second, that the legislative history of the provision in 
question demonstrates that the Congress did not intend its application 
to such proceedings. 

The remedy of disestablishment which the Board is authorized to 
invoke, and to which you refer, has been defined as “requiring the 
’ Company not to recognize, support or encourage the further existence 
of this particular independent union for any purpose or in any man- 
ner.” Cudahy Packing Co., v. National Labor Relations Board, 102 
F. 2d 745. It was been held to be “a remedial] measure under § 10 (c) 
to be employed by the Board in its discretion to remove the obstacle 
to the employees’ right of self-organization, resulting from the con- 
tinued or renewed recognition of a, union whose organization has been 
influenced by unfair labor practices.” H. J. Heinz v. National Labor 
Relations Board, 311 U. S. 514, 522. And, in another case, National 
Labor Relations Board v. Newport News Shipbulding & Dry Dock 
Co., 308 U. S. 241, 250, the Supreme Court stated that “disestablish- 
ment of a bargaining unit previously dominated by the employer may 
be the only effective way of wiping the slate clean and affording the 
employes an opportunity to start afresh in organizing for the adjust- 
ment of their relations with the employer.” But’whether the Board 
orders the disestablishment of the bargaining unit or otherwise re- 
quires the employer to withdraw recognition of the organization as 
representative of its employees, it is evident from the foregoing that 
the direct result of the Board’s action is the abrogation of any existing 
agreement. And, in that connection, it is noted that in many instances 
(inter alia, Virginia Electric & Power Company v. National Labor 
Relations Board, 87 L. ed. (Adv. Op.) 1185; National Licorice Co. v. 
National Labor Relations Board, 309 U. S. 350), the Board, by specific 
direction, has ordered the employer not to enforce contracts found to 
have been procured by acts prohibited by section 8 (2) of the National 
Labor Relations Act. Such being the case, and having regard for 
the clear purpose of the “rider” to leave undisturbed those agreements 
which have been in effect for a period of three months without charges 
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being filed, it cannot be said that Congress intended to restrict its 
application to those cases where the agreement is directly attacked ; 
nor, as a matter of fact, does it appear that the Congress even con- 
sidered the extent to which the validity of the agreement must be in 
issue in a complaint case. 

Of course, where there is no agreement between the employer and 
the labor organization the provision in the act of July 12, 1943, cannot 
operate to preclude the Board from proceeding under section 8 (2) 
of the National Labor Relations Act; but a similar conclusion would 
not be warranted in a case where an agreement has been entered into. 
In such a situation it would appear that the alleged unlawful relation- 
ship obtains by reason of the contract and, hence, that the complaint 
case must be regarded as one “arising over an agreement between 
management and labor.” 

Therefore, since it would appear that complaint cases under section 
8 (2) of the National Labor Relations Act are within the letter of the 
“rider”, reference to its legislative history would seem appropriate in 
order to determine whether, in fact, such cases were intended to fall 
within the purview of the terms of the provision involved. That the 
Congress was not unaware of the effect of the measure upon company 
unions is clearly demonstrated by said legislative history. Just prior 
to his statement with respect thereto cited in your submission, Senator 
Wagner asserted : , 

* * * We passed the Labor Relations Act because we wanted to do away 
with company unions. No one objects to that, but what is proposed here will in 
effect authorize a company union. (Cong. Rec. July 2, 1943, page 7104). 

During the hearings before the Subcommittee of the Committee on 
Appropriations, United States Senate, Senator Reed, in speaking of 
the rider, stated (page 341) : 

* * * It would ke it possible for an employer to make an agreement with 
a company union or some other kind of a union, keep it quiet for 8 months, and 
then be protected by that amendment. 

Moreover, while testifying at said hearings, Mr. Gerard D. Réilly, 
a member of the National Labor Relations Board, stated (page 304) : 

* * * ‘The purpose of the language of this amendment, however, goes much 
further than merely placing cases like the Kaiser case beyond our jurisdiction. 
The language is so broad that it would prevent the Board from even setting aside 
yellow-dog contracts. Jt would legalize contracts with company-dominated 
unions * * *. [Italics supplied.] 

And Mr. Hoyt S. Haddock, legislative representative, Congress of 
Industrial Organizations, Maritime Committee, testified (page 346), 

It is well known, of course, that the National Labor Relations Act forbids com- 
pany domination of labor organizations, invalidates agreements made by com- 
panies with organizations which they have dominated * * 


I know of no person who has dared to come forward to cmon these basic 
concepts of the National Labor Relations Act. No one has dared to defend the 
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right of employers to dominate labor organizations nor to take contracts with 
organizatious which they dominate. 

Yet consider the operation of this amendment. It prevents the Board from 
taking any action with respect to a labor contract which has been in effect for 
3 months or longer. An employer may thus make an agreement with a company- 
dominated organization and keep it secret and once 3 months have passed the 
Board is precluded from invalidating the agreement. * * * 


While the foregoing statements, in and of themselves, are not con- 
clusive of the matter in question, yet, when considered in conjunction 
with the fact that the intention to except section 8 (2) cases from the 
application of the rider nowhere is shown, those statements become 
highly significant. That is to say, the Congress thus having been 
fully apprised or warned that the provision would operate to inhibit 
the Board from exercising its authority to determine the validity of 
agreements with company unions, and having then enacted the rider 
without making any specific provision to preclude such a result, it is 
not unreasonable to assume that the Congress intended that it have 
that effect. 

While it is true that the enactment of the rider stemmed from the 
desire to prevent the Board from deciding the so-called Kaiser cases, 
I cannot concur in the view, apparently entertained by you, that the 
rider must be restricted in its application to those cases or such other 
cases aS May involve identical or similar issues. The legislative 
history of the measure is believed to establish a Congressional purpose 
to the contrary. In that connection, attention is invited to the fol- 
lowing excerpts from the debates in both the House and Senate on 
the measure : 


Mr. Bripces. Mr. President, this amendment is aimed to stabilize labor dif- 
ferences during this critical wartime period. * * * (Cong. Record, June 26, 
1943, page 6648). 

Mr. Loner. If the language is aimed at a special situation in the Kaiser ship- 
yards, why is it so broad as to cover all kinds of situations, really not desired 
to be covered? 

Mr. Brewster. I think the Senator from New Hampshire made it entirely 
clear in his initial statement that the amendment is designed to stabilize labor 
relations. As a matter of fact, complaints have been filed or are pending in 
several other similar instances of considerable antiquity. This merely means 
that unless some stabilization policy shall be adopted, we shall throw the entire 
field of labor relations into chaos, because a complaint may be filed in every case, 
and immediately there follows what we found occurring in the Kaiser yards. 
The men spend an unfortunate amount of their time discussing whether they 
would join one organization or the other. * * * (Cong. Record, June 26, 
1943, page 6649). 

Mr. Brewster. Do I understand the Senator from Nevada correctly, then, that 
he is in complete sympathy with the objective of stabilizing labor relations at 
this critical period? 

Mr. McCarran, Absolutely. The entire committee is. 

Mr. Brewster. And that any appropriate language designed to prevent the 
reopening of, let us’ say, somewhat aged contracts, would be in accord with the 
Senator's views? 

Mr. McCarran. Yes, that is my view, because I think labor relations should 
be stabilized all over the country. * * *”’ (Cong. Record, June 26, 1943, 


* * we should enact this proviso and stop this squabbling 
out there on the Pacific coast or anywhere else in the country until this emergency 
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is over, especially when the contract, whether it was proper at the time of its 
ption or not has been in effect for 3 months without complaint.” [Italics 
supplied.] (Cong. Record, July 1, 1943, page 7026). 

Mr. Keere * * * 

The attitude of the Senate conferees very clearly was that we as a Congress 
should endeavor to see if we could not stabilize conditions at least for the dura- 
tion and allow these bargaining rights under existing contracts to remain as 
they are, provided they have been in existence for a period of 8 months without 
a complaint being filed. As to any future contract, if a complaint is filed within 
90 days after its posting in the plant affected then as a matter of course the 
N. L. R. B, will have jurisdiction to order an election. It relates only to placing 
those existing contracts in status quo. If you vote for the committee amend- 
ment you are voting to freeze the contracts that have been in existence for a 
period of 3 months or more without a complaint being registered against them. 
That is all there isto it. * * * (Cong. Record, July 1, 1943, page 7027). 

Mr. McCarran. * * * It was the desire of the Committee on Appropriations 
to stabilize labor conditions for the duration of the war. Many views have been 
expressed, some laying blame on the National Labor Relations Board, and others 
laying blame elsewhere. We believe that when agreements are now in existence, 
regardless of whom the agreements may favor, the agreements should be frozen, 
if I may use that term, or at least stabilized, for the duration of the war, and 
not disrupted by confusion, misunderstanding, elections, or what not. * * 
(Cong. Record, July 2, 1948, page 7103). 

Mr. Tarr. * * * I believe that for this year at least—and this is good 
for only a year—we might well adopt the principle of stabilization of union control 
in the plants where particular unions are now in control. I do not believe any 
policy would contribute as strongly toward the prevention of strikes—and the 
most liberal source of strikes is interunion disputes—as would the adoption of 
this kind of an amendment. (Cong. Record, July 2, 1943, page 7108). 

Mr. Hawkes. * * * this provision would apply to more than merely the 
Kaiser shipyards. It would apply to labor situations all over the country. In 
my opinion, for the period of 1 year, it would aid in maintaining peace in labor 
relations. (Cong. Record, July 2, 1943, page 7108). 

Mr. MoCarran. Mr. President, the Kaiser Shipyard is not involved in the 
pending question any more than is any other plant in the United States. The 
C. I O. is not involved, and the A. F. of L. is not involved. No particular union 
is involved, as will be seen if Senators will read the language of the pro- 
vision * * *%, 

= 7 ae ~ ~ * * 


What is a complaint case? It has been developed before the Senate Appropri- 
ations Committee that a complaint case is a case filed by the National Labor 
Relations Board. In other words, the National Labor Relations Board may not 
file complaint case after complaint case and keep a plant in turmoil when it 
has had notice of an election and an agreement under which the plant is 
operating. If such a complaint case arises more than 3 months after the agree- 
ment has been entered into, then the National Labor Relations Board is pre- 
cluded by this amendment from filing the complaint case. There is no question 
about that. 

The purpose of this provision is to stabilize labor relations. Whether the 
C. IL. O. or the A. F. of L. has the plant makes no difference to the Appropria- 
tions Committee of the Senate or to the Senate. Whatever has been done is 
done. This amendment would not- permit the National Labor Relations Buard to 
hold a case for more than 8 months and then say, “We will order another elec- 
tion.” That is all there is to the amendment. (Cong. Record, July 2, 1943, 
page 7108). 


From the above statements of the proponents of the rider there 
would appear to be no room for doubt that in conformity with its 
stated purpose of accomplishing stabilization of labor re'ations, the 
Congress intended that existing agreements shall remain in effect 
and not be the subject of inquiry in proceedings by the National Labor 
Relations Board during the fiscal year 1944, regardless of the nature 
of the unfair labor pra¢tice that may be in issue in a particular case. 
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Touching as it does upon an important phase of the basic jurisdiction 
of the Board, careful consideration has been given to the view ex- 
pressed in the submission, but, under the circumstances, I am con- 
strained to conclude that the current appropriation of the Board is 
not available for use in connection with a complaint case under section 
8 (2) of the National Labor Relations Act where there is involved an 
agreement between management and labor which has been in exist- 
ence for three months or longer without charges being filed with 
the Board. To hold otherwise would be to read into the provision 
an exception which is not theré and which, from the extensive discus- 
sion of the matter, would have been inserted in the law if it had 


been the intention of the Congress that such exception should be 
made. 


The enclosures transmitted with your letter are returned 
herewith. 


(B-87512) 


OATHS OF OFFICE—ALIENS APPOINTED TO GOVERNMENT POSITIONS 


Aliens appointed as professors and instructors at the United States Naval 
Academy under the authority in section 205 of the Independent Offices Ap- 
propriation Act, 1944, to employ nationals of those countries allied with the 
United States in the prosecution of the war, are not exempt from the 
requirements of section 1757, Revised Statutes, that persons appointed to 
offices of honor or profit take the oath prescribed therein. 


Comptroller General Warren to the Secretary of the Navy, October 22, 1943: 


I have your letter of October 5, 1943, ref. JAG: J: HJM: ac, SO9 
19 100, as follows: 


The Act of August 29, 1916, as amended (34 U. S. C. 1071), authorizes the 
Secretary of the Navy to employ at the U. S. Naval Academy professors and in- 
structors for the instruction of midshipmen. Heretofore it has been required 
that appointees be citizens of the United States. The best qualified applicants 
for appointment as instructors in the Department of Physical Training, particu- 
larly fencing masters, and also in the Department of Foreign Languages, are 
frequently not citizens of the United States. There is no general provision of 
law prohibiting the appointment of aliens to positions as professors and instruc- 
tors at the Naval Academy, but Section 205 of the Independent Offices Appropria- 
‘tion Act, 1944 (Public Law 90—78th Cong.), prevents such appointments except 
in cases of citizens who (a) are persons in the service of the United States on 
June 26, 1943, who, being eligible for citizenship, had filed declarations of inten- 
tion to become citizens prior to that date or (b) nationals of those countries allied 
with the United States in the prosecution of the war. 

Section 1757, Revised Statutes, as amended (5 U. S. C. 16), provides a form 
of oath to be taken by all persons appointed to any office of honor or profit. In 
view of the fact that certain aliens may now be appointed as professors and 
instructors at the Naval Academy and that the requirement in the above-men- 
tioned law for the taking of an oath may be inappropriate in many cases a 
decision is requested as to whether an applicant for appointment to the position 
of professor or instructor at the Naval Academy must take the oath provided in 
Section 1757, Revised Statutes, as amended, before qualifying for appointment. 
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Section 1757, Revised Statutes, as amended (5 U. S. Code 16), 
provides: 
Oath of office. 


The oath to be taken by any person elected or appointed to any office of honor 
or profit either in the civil, military, or naval service, except the President of 
the United States shall be as follows: “I, A B, do solemnly swear (or affirm) that 
I will support and defend the Constitution of the United States against all - 
enemies, foreign and domestic; that I will bear true faith and allegiance to the 
same; that I take this obligation freely, without any mental reservation or pur- 
pose of evasion; and that I will well and faithfully discharge the duties of the 
office on which I am about to enter. So help me God.” This section shall not 
affect the oaths prescribed on May 138, 1884, in relation to the performance of 
duties in special or particular subordinate offices and employments. (R. S. 
§ 1757 ; May 13, 1848, ch. 46, §§ 2, 3, 23 Stat. 22.) 


In decision of February 26, 1932, 11 Comp. Gen. 327, 330, involving 


aliens employed in the Foreign Agricultural Service, Department of 
Agriculture, it was stated : 


The requirement of section 1757, supra, is mandatory and admits of no excep- 
tion unless specifically authorized by statute. The provisions of section 1758, 
Revised Statutes, are permissible and do not limit, or create any exception to, 
the mandatory provisions of the preceding section. In other words, there may 
be, and are, situations in which the appointees are required to take the oath of 
office under section 1757, Revised Statutes, but are not in a position to execute 
it before the officers named in section 1758, Revised Statutes. In such cases the 
required oath may be taken before any officer authorized to administer oaths 
generally at the place where the oath is taken. There has not been overlooked 
in this connection the opinion of the Attorney General rendered January 3, 1902, 
23 Op. Atty. Gen. 608, construing section 1756, Revised Statutes, notwithstanding 
its repeal by the act of May 13, 1884, 23 Stat. 22. 

As appointments under section 3 (a) of the act of June 5, 1980, supra, are to 
be made by the head of the department, it follows that such appointees are 
officers within the purview of section 1757, Revised Statutes, and they must, 
therefore, take the oath prescribed by that section. See 10 Comp. Gen. 394. 


See, also, 10 Comp. Gen. 544. 

As professors at the Naval Academy are appointed by the Secretary 
of the Navy, they properly are to be considered as being appointed to 
an office of honor or profit within the meaning of section 1757, Revised 
Statutes. See 6 Comp. Gen. 112, and the court decisions therein cited. 
While the appropriation provision under consideration specifically 
authorizes the employment of nationals of those countries which are 
allied with the United States in the prosecution of the war, neither 
that statute nor any other exempts them from the requirement to take 
the oath of office prescribed by section 1757, Revised Statutes. Cf. the 
act of April 18, 1930, 46 Stat. 189, exempting foreign counsel employed 
by the Attorney General in special cases from the requirement to take 
the oath of office; also, 5 U. §. C. 315. 


Accordingly, your question must be, and is, answered in the affirm- 
ative. 
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(B-34786) 


TRANSPORTATION—DEPENDENTS—NAVY ENLISTED MAN—SICKNESS 
PRECLUDING TRAVEL TO NEW STATION UNTIL AFTER ANOTHER 
CHANGE OF STATION 


Where, due to sickness, the dependent wife of a Navy enlisted man was pre- 
cluded from traveling to his new permanent station prior to receipt of an 
order involving another permanent change of station, which latter order 
was issued more than sixty days after the first order, payment of travel 
expenses of the dependent is limited, under section 12 of the Pay Readjust- 
ment Act of 1942 and Navy Travel Instructions, to the commercial cost of 
transportation from the last permanent station to the ultimate new station. 


Assistant Comptroller General Yates to the Secretary of the Navy, October 23, 
1943: 


I have your letter of May 26, 1943, as follows: 


There is transmitted herewith travel expense claim of George E. Isaac, Chief 
commissary steward, U. S. Navy, covering transportation of his dependent wife 
from San Diego, California, to Norfolk, Virginia, by privately owned automobile, 
which travel was completed on March 19, 1948, together with letter of Chief 
of Naval Personnel, dated May 21, 1943. 

It appears from the enclosure that travel of Isaac’s dependent wife from San 
Diego to Norfolk was not pessible of performance by her at the time or within 
sixty days after the home port of the U. S. 8S. Moffett was changed from San 
Diego to Norfolk on September 25, 1940, due to her physical condition as stated 
in the enclosed first endorsement of May 11, 1943, from the Medical Officer 
in Command, U. 8. Naval Hospital, San Diego, California. 

Article 2505-13 (b), U. S. Navy Travel Instructions, provided, relative to the 
transportation of dependents involving subsequent change of station prior to 
travel, as follows: . 

“(b) When the time between the effective date of the first order and the issue 
of the second order is more than 60 days and the dependents have not traveled 
on the first order, transportation is authorized only on the basis of travel from the 
first new station to the final new station.” 


This provision in Navy Travel Instructions is based on the ruling of the Assistant 
Comptroller of the Treasury of December 4, 1920 (27 Comp. Dec. 510), as stated 
in the enclosure. 

In connection with the foregoing, your decision is requested on the question 
as to whether or not exceptions may be made to the general rule, as stated above, 
where medical evidence is submitted showing the inability of the dependents 
to perform travel during the specified time in cases where subsequent changes 
of stations are made prior to performance of travel by the dependents on the 
first change of station. 

Your further decision is requested as to whether or not the enclosed claim of 
Isaac’s may be paid by the Navy Department. 


The decision of December 4, 1920, 27 Comp. Dec. 510, wherein a 
limit of 60 days was fixed within which the transportation in kind 
could be furnished dependents of officers was reviewed in decision of 
October 4, 1927, to the Secretary of War, 7 Comp. Gen. 255, and it 
was stated in that decision, quoting from the syllabus: 

Transportation of the specified dependents of an officer of the Army under 
the acts of May 18, 1920, 41 Stat. 604, and June 10, 1922, 42 Stat. 681, is auth- 
orized not exceeding the cost of transportation from the officer’s old to his new 
station under the orders directing the permanent change of station which give 
him the right to transportation of his dependents; and the basis for the issu- 


ance of fransportation, or payment of commercial costs, may not be extended 
to include prior “old” stations of the officer. 
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Section 12 of the Pay Readjustment Act of 1942, 56 Stat. 359, 364, 
provides: ~ 

When any officer, warrant officer, or enlisted man above the fourth grade, 
having dependents as defined in section 4 hereof, is ordered to make a perma- 
nent ¢hange of station, the United States shall furnish transportation in kind 
from funds appropriated for the transportation of the Army, the Navy, the 
Marine Corps, the Coast Guard, the Coast and Geodetic Survey, and the Public 
Health Service to his new station for such dependents: Provided, That for per- 
sons in the naval service the term “permanent station” as used in this section 
shall be interpreted to mean a shore station or the home yard or home port of 
the vessel to which the person concerned may be ordered; and a duly authorized 
change in home yard or home port of such vessel shall be deemed a change of 
station. Provided further, That if the cost of such transportation exceeds that 
for transportation from the old to the new station, the excess cost shall be paid 
to the United States by the officer, warrant officer, or enlisted man concerned: 
* * * And provided further, That in lieu of transportation in kind author- 
ized by this section for dependents, the President may authorize the payment 
in money of amounts equal to such commercial transportation costs for the 
whole or such part of the travel for which transportation in kind is not fur- 
nished when such travel shall have been completed. 

It is significant that the transportation authorized to be furnished 
in kind by the above act is “to his new station”, with the same 
same restriction as in the act of May 18, 1920, 41 Stat. 604, that if 
the cost of such transportation exceeds that for transportation “from 
the old to the new station” the excess shall be paid to the United 
States by the officer, warrant officer, or enlisted man concerned. 
Furthermore, as in the 1922 act, 42 Stat. 631, the commercial cost of 
transportation which may be paid is in lieu of the transportation 
authorized by such section to be furnished in kind. Inasmuch as the 
transportation authorized to be furnished is limited by the law to 
that from the old to the new station, and for the reasons stated in 
the prior cited decisions, there is perceived no proper basis for excep- 
tions to the general rule, which has been followed for more than 
20 years, where due to sickness, the dependents are precluded from 
traveling to the last new station prior to receipt of a subsequent 
order involving another permanent change of station. 

It appears the claimant in the present case was attached to the 
U.S. S. Moffett when the home port of that vessel was changed from 
San Diego, California, to Norfolk, Virginia, on September 25, 1940; 
that on February 13, 1941, he was transferred from the U. §. S. 
Moffett to Naval’ Mobile Base Hospital No. One, home port New 
York, and that by orders of August 1, 1942, he was transferred to 
the U. S. S. Weehawken with home port at Norfolk, Virginia. His 
dependent wife was located at San Diego, California, on the effective 
date of each of these transfers, and completed travel to Norfolk, 
Virginia, on March 19, 1943, more than 2 years after change of home 
port of the U. 8. S. Moffett from San Diego, to Norfolk. It is stated 
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she was physically unable to perform the travel at the time of change 
of home port of the U. S. S. Moffett, or within 60 days thereafter, and 
there is submitted in support of this statement first endorsement of 
the Medical Officer in Command, U. S. Naval Hospital, San Diego, 
California; giving a medical history of claimant’s wife during the 
period October 12, 1940, to January 20, 1943. Although claimant 
states he was advised by Medical officers that his wife was not physi- 
cally able to perform the travel at the time of his change of station, 
the statement of the Medical officer submitted fails to give any 
specific information in this respect, that is, whether in the opinion 
of the attending physician she was unable to perform the travel at 
that time, or within the following 60 days, or whether at any 
subsequent time she was physically able to perform the travel. How- 
ever, irrespective of the incomplete information in this respect, there 
is not, under existing law and regulations, any authority for payment 
of travel expenses of Isaac’s dependent wife from San Diego, Cali- 
fornia, to Norfolk, Virginia, under the circumstances shown. 

Under the rule uniformly recognized in the decisions of this office 
limiting the transportation of dependents from the last permanent 
station to the ultimate new station, payment is authorized not to ex- 
ceed the commercial cost of transportation from New York, New 
York, to Norfolk, Virginia. The voucher should be adjusted 
accordingly. 

The papers are returned herewith. 


(B-37589) 


AMERICAN NATIONAL RED CROSS—STATUS; REEMPLOYMENT, ETC., 
RIGHTS OF EMPLOYEES TRANSFERRED FROM FEDERAL AGENCIES 


The American National Red Cross, a corporation chartered under the act of 
January 5, 1905, as amended, is not a “Federal service” within the mean- 
ing of the provision in section 6 of the Annual Leave Regulations respect- 
ing the recrediting of accumulated and accrued leave of employees who are ~ 
reappointed to positions within the purview of the annual leave act of 
March 14, 1936, after having been employed in positions in the Federal 
service not within the purview of said act. 

Personnel of The American National Red Cross are not “civilian officers and 
employees of the United States” within the meaning of sections 1 of the 
annual and sick leave acts of March 14, 1936, respectively, and accordingly, 
such personnel are not to be regarded as coming within any of the pro- 
visions of the said acts or the Executive regulations issued pursuant thereto. 

The American National Red Cross is not such an instrumentality of the United 
States as to bring an employee thereof within the scope of the various 
dual compensation statutes so as to prohibit such an employee from re- 
ceiving pay from the Red Cross while in a leave-with-pay status from a 
Federal agency. 

An employee transferred under authority derived from the provisions of War 
Manpower Commission Directive No. 10 and Executive Orders Nos. 9063 
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and 9248 from his Federal position to The American National Red Cross 
“as an essential activity carried on by a private enterprise” within the mean- 
ing of said directive is entitled to the reemployment benefits—including the 
right to have his unused annual leave recredited—prescribed by the War 
Service Regulations in connection with such transfers, upon meeting all of 
the terms and conditions of said regulations regarding reemployment in 
the agency from which transferred. 


Se General Warren to the Federal Works Administrator, October 23, 


I have your letter of October 8, 1943, as follows: 


Mr. Wilfred de St. Aubin, an employee of this Agency, has been, by the action 
of the Civil Service Commission, transferred to the American Red Cross, ef- 
fective September 13, 1943. Such transfer was effected under authority derived 
from the provisions of the War Manpower Commission Directive No. 10 and 
Executive Orders Nos. 9243 and 9068. 

The appropriate provision of the War Manpower Commission Directive No. 
10 stipulates : 

“II. Whenever the Civil Service Commission shall find that a civilian em- 
ployee of any department or agency of the executive branch of the Federal 
Government is qualified to perform work in a critical war occupation (as de- 
fined in the Essential Activities and Essential Occupations Directive) and can 
make a more effective contribution to the war effort in an essential activity 
carried on by a private enterprise, the Commission, with the consent of the 
employee, but with or without the consent of the department or agency in which 
he is employed, shall, upon request of such private enterprise, authorize the 
release of such employee to such private enterprise for work in such critical 
war occupation in such essential activity. An employee whose release has been 
authorized pursuant to this paragraph shall be carried on a leave-without-pay 
basis from his Federal position for the period of such employment with a private 
enterprise, except that such leave-without-pay status shall not continue beyond 
six months after the end of the war.” 

The conditions under which such transfer was carried out are set forth in 
the Commission’s War Service Regulation No. 9, section 4, which provides: 

“(4) The consent of the agency in which the employee is serving shall not be 
required for release under this section, but such agency shall be notified by the 
Commission and allowed such period of time as the Commission shall specify 
to present evidence that its work will be jeopardized by the loss of the em- 
ployee’s services and as to the extent to which the employee's skills, abilities, 
training, and experience are being and will be utilized in such department or 
agency. The Commission will consider this, and all other relevant evidence, 
and unless a decision to the contrary is reached by the Commission, the release 
shall become effective within ten days of the original notification. In the event 
that the Commission finds that the agency’s work will be jeopardized by an 
immediate release of the employee, the release shall become effective on such 
date as the Commission may specify.” 

Mr. de St. Aubin has requested that he be placed in a leave-without-pay status 
commencing with the effective date of his transfer to the American Red Cross 
and that his accrued annual leave be left to his credit until such time as he 
should return to duty in this Agency. 

Section 6 of Executive Order No. 8384 of March 29, 1940, prescribing regula- 
tions relating to annual leave of government employees, as amended, provides 
as follows: 

“Seo. 6. An employee transferred or reappointed without break in service 
from one permanent, emergency, or indefinite position to another permanent, 
emergency, or indefinite position within the same or a different governmental 
agency shall at the time of his transfer or reappointment be credited with such 
accumulated and current accrued leave as may be due him, or charged with 
any unaccrued leave which may have been advanced, provided such latter 
position is also within the purview of the said act of March 14, 1986. An 
employee transferred or appointed without break in service from one perma- 
nent, emergency or indefinite position within the purview of the said act of 
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March 14, 1936, to another position or employment in the Federal service which 
is not within the purview of that act, shall be credited with all leave accumulated 
and accrued on the date of such transfer or appointment at such time as he 
may be subsequently retransferred or reappointed to a position within the pur- 
view of that act, provided such subsequent retransfer or reappointment is also 
without break in service. ‘Break in service’ means separation from the Federal 
service for a period of one or more work days.” 

The American Red Cross, generally, does not appear to have been considered 
a part of the “Federal service” as that term is used in the annual leave regula- 
tions which would permit the “banking” of Mr. de St. Aubin’s leave during the 
period of his service with the American Red Cross. However, the President’s 
proclamation of December 12, 1941 (No. 2530), designates its functions “as an 
essential auxiliary of our armed forces, particularly as a friendly liasion in 
welfare problems between the man in service and his family at home, and as a 
key agency in the civil defense plans” and the Act of April 24, 1912, (37 Stat. 90) 
as amended by the Act of June 29, 1943 (Pub. Law 99, 78th Congress, 1st session ; 
see House Report No. 334 to accompany H. R. 2292) would appear to warrant 
the assumption that this agency is to be considered as a part of the Federal 
service as that term is used in section 6 of the annual leave regulations as set 
forth above. Then again, the American Red Cross may be considered a critical 
war occupation in accordance with the War Manpower Commission Directive 
No. 10 so as to permit Mr. de St. Aubin the benefit of his accrued leave in accord- 
ance with paragraph 2, section 5 of re-employment benefits of the war service 
regulations issued under date of May 19, 1943, which provides: 

“(2) He shall be reinstated within thirty days of his application in the 
same department or agency and to the maximum extent practicable, in the same 
locality, in his former position, or in a position of like seniority, status, and 
pay, in such manner, to the extent consistent with the law, that he does not 
lose any of the rights or benefits to which he would have been entitled had he 
not been transferred or released, provided that such a position then exists.” 

In the event it is determined that the American Red Cross is not within the 
“Federal Service” as that term is used in section 6 of the annual leave regula- 
tions there is, then again, the question as to whether or not it is such an instru- 
mentality of the United States as would bring his employment within the scope 
of the various dual compensation statutes so as to prohibit Mr. de St. Aubin 
from receiving pay from the American Red Cross while on a “leave with pay” 
status from this Agency. 

In view of the existing doubt as to the status of the American Red Cross 
and to the leave rights of Mr.-de St. Aubin, he is being retained in a leave 
with pay status pending a decision in this matter since it is not believed that 
existing leave regulations promulgated by Executive Order No. 8384 would 
permit an employee to enter a leave without pay status while accrued annual 
leave remains, since section 9 of such regulations provides: 

“Seo. 9. Leave without pay shall not be granted until all accumulated and 
current accrued leave allowable under these regulations is exhausted, * * *” 

In view of the above your decision is requested as to whether this Agency can 
properly pay the employee in question for the accrued annual leave or permit 
him to legally bank such leave with this Agency until his return to duty. 


The American National Red Cross is a corporation chartered under 
the act of January 5, 1905, 33 Stat. 599, as amended by subsequent 
statutes. See 36 U. S. Code 1-12. It is not a “Federal service” 
within the meaning of the second sentence of section 6 of the Annual 
Leave Regulations, quoted in your letter. Also, the members of its 
personnel are not “civilian officers and employees of the United 
States” within the meaning of section 1 of the Annual Leave Act of 
March 14, 1936, 49 Stat. 1161, or section 1 of the Sick Leave Act of 
March 14, 1936, 49 Stat. 1162, and, accordingly, such members are not 
to be regarded as coming within any of the provisions of the leave 
statutes or the regulations of the President issued pursuant thereto. 
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Furthermore, such personnel does not fall within the purview of any 
of the dual compensation statutes. However, since Mr. de St. Aubin’s 
transfer to the American Red Cross was effected “under authority 
derived from the provisions of the War Manpower Commission Di- 
rective No. 10 and Executive Orders Nos. 9243 and 9063,” it is to be 
assumed that the American Nationa! Red Cross properly is regarded 
as “an essential activity carried on by a private enterprise” within 
the meaning of the War Manpower Commission Directive No. 10, 
quoted in your letter, in which event he would be entitled to the reem- 
ployment benefits of the War Service Regulation, quoted in your 
letter, upon meeting the conditions therein specified. Compare 22 
Comp. Gen. 969, and decision of October 8, 1943, B-37199, 23 Comp. 
Gen. 265, to the Federal Security Administrator. 

Specifically, therefore, both questions posed in the concluding para- 
graph of your letter are answered in the affirmative, providing, in 
respect of the second question, that all of the terms and conditions 
of the War Service Regulations, regarding reemployment in the Fed- 
eral Works Agency, be met. 


(B-29849) 


TRANSPORTATION OF HOUSEHOLD EFFECTS OF CIVILIAN EMPLOYEES 


Where a civilian employee, in personally arranging for the transportation of 
his household effects upon change of station, determines the lowest avail- 
able motor van charge by securing competitive bids, rather thun by the 
alternative method of consulting published tariffs as permitted by paragraph 
5 of Executive Order No. 9122 issued pursuant to the uniform household 
effects transportation statute of October 10, 1940, and a contract for such 
shipment is awarded to the lowest bidder, the employee may not be charged 
with the difference between the lowest bid and the lowest available tariff 
rate. 22 Comp. Gen. 503, distinguished. 


meine General Warren to the Administrator of Veterans’ Affairs, October 


's . 


I have your letter of September 29, 1943. as follows: 


Reference is made to Executive Order No. 9122, dated April 6, 1942, amend- 
ing the provisions of Executive Order No. 8588, entitled: “Prescribing Regula- 
tions Governing the Payment of Expenses of Transportation of Household Goods 
and Personal Effects of Certain Civilian Officers and Employees of the United 
States,” paragraph 5 of which reads in part as follows: 

“In considerjng comparative transportation costs as required by this section, 
the lowest available motor van charges may be determined by consulting pub- 
lished tariffs or by securing competitive bids, the use of either method to be 
constructed as being determinative of the lowest available rate for motor 
transportation.” 

The employees of the Veterans Administration who are transferred between 
stations of the Veterans Administration are complying literally with this order 
and are in many instances securing competitive bids to determine the lowest 
rate for motor transportation without consulting published tariffs. 

When the claims are received in the Administration and prior to certifica- 
tion, computation is made to determine the lowest available rate and action 
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is taken to effect collection from the employee of costs resulting from excess 
weights and excess costs in those cases where shipment was not made by the 
most economical means. The excess costs are arrived at by determination of the 
lowest available rates, taking into consideration rates of carriers not bidding, 
but having published rates, even though these carriers are in a different associa- 
tion. This procedure is based upon your decision B-29349 of November 30, 1942, 
which states in part, “* * * the employee would be required to account to 
the Government for the excess over the apparently lowest tariff rate.” 

There are cited for your consideration the facts in a specific case which covers 
the point at issue. 

The shipment in this case consisted of 4,180 pounds. The contract was awarded 
to a participating carrier of the Household Goods Carriers’ Bureau, the Aero 
Mayflower Transit Company, the lowest of three bidders, and payment in the 
amount of $290.90 was made for transporting the goods. Comparative ship- 
ment costs of $250.77 were computed from rates quoted for like services, published 
in Independent Movers’ and Warehousemen’s Association, Incorporated, Tariff 
1-B MF-ICC No. 7, the difference being $40.13, which is the amount the employee 
was called upon to remit. 

Employees who are called upon to remit the excess costs naturally are very 
greatly disturbed in view of the fact that they have acted in good faith and have 
complied with the literal reading of the provisions of the Executive Order. With 
a view to affording relief to these employees, it is requested that you recon- 
sider decision B-2)349 of November 30, 1942, in the light of the facts here 
presented. 

Your early attention given this matter will be appreciated in view of accumu- 
lating accounts of this character now pending disposition. 


That portion of the decision of November 30, 1942 (B-29349), 22 
Comp. Gen. 503, 507, quoted in your letter, relates to the answer made 
to question (d) upon the facts of a particular case there presented and 
considered, The facts as presented in said question (d) were as 
follows: 

In the case of an employee who shipped 5,560 pounds of effects on Government 
bill of lading from Washington, D. C., to Huntington, West Virginia, via United 
Van Lines at its published tariff rate of $3.86 per cwt. when there also was avail- 
able, at time of shipment, the Independent Movers’ and Warehousemen’s Tariff 
rate of $3.072 per cwt., is it required that payment to the carrier shall be made 
at the lower rate? If so, shall payment at such lower rate be on the Govern- 
ment’s share only—5,000 pounds—or on the entire weight, of which 560 pounds 
is. necessarily shipped at the personal expense of the employee? 

There is for observing that nothing was there presented to indicate 
that the employe had secured competitive bids. In answering said 
question it was the understanding of this office that the employee had 
not resorted to competitive bids for ascertaining the most economical 
means of transportation but rather, had resorted to the other method 
authorized by the regulations to determine the lowest available motor 
van charge, namely, by consulting tariffs. The answer upon that basis 
necessarily required the employee to refund the difference between the 
tariff used and the lowest available tariff for the shipment. 

Unquestionably, paragraph 5 of the regulations, quoted in the first 
paragraph of your letter, authorizes the use of either of two separate 
and distinct methods for determining the lowest available rate for 
motor van shipment of household goods. See, in that connection, the 
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decision of September 11, 1943, B-36736, to the Federal Security Ad- 
ministrator, wherein it was stated as follows: 


Since it was clear in that case that the determination of the most economical 
means of motor van shipment had been made by one of the alternative methods 
permitted by the Executive order, it fellowed that, upon compliance with the 
remaining formal requisites, the employee was entitled to reimbursement in full, 
nothwithstanding that, had there been utilized the other alternative method of 
selection, namely, the examination of published tariffs, a lower rate might in that 
instance have been secured. The answer there given applies equally to the 
shipments arranged by the several branches of the Federal Security Agency, 
under the act of 1940 and the Executive Order of 1942, supra, and the proper 
selection of a motor van carrier on the basis of competitive bids, only, does not 
create a potential liability on the part of the employee to pay any excess over 
tariff rates: Asa matter of precaution, it should be emphasized that the Execu- 
tive order requires, when tariffs are not consulted, that competitive bids be se- 
cured, which necessarily implies such open competition as the necessities of each 
case reasonably will permit. 


In the case here presented, it is understood that the employee ac- 
tually secured competitive bids and that the contract for shipment of 
the household goods was let to the lowest bidder. If those be the 
facts, that portion of the decision of November 30, 1942, to which you 
refer, has no application here. On the contrary, there would be no 
authority to charge the employee the difference between the lowest 
bid and the lowest available tariff rate. Any question involving the 
liability of the carrier who moved the household goods for any excess 
charged over its own published tariff rates would be a question for 
consideration by this office. See answers to questions (a) and (b), in- 


volved in the referred-to decision of November 30, 1942, to you. 


(B-33459) 


TRAVELING EXPENSES—SPECIAL CONVEYANCES—SUFFICIENCY OF 
ADVANCE ADMINISTRATIVE DETERMINATION AS TO NEED FOR USE 
OF TAXICABS 


A broad administrative determination that the regular use of taxicabs by a 
particular employee or class of employees is a necessity at all times may not 
be accepted as establishing that public or regular means of transportation 
cannot be used advantageously in the interests of the Government within 
the meaning of paragraph 11 of the Standardized Government Travel Regu- 
lations, authorizing reimbursement for the use of special conveyances when 
the necessity therefor is established in each instance. 

While the use of travel forms evidencing advance administrative approval of 
the use of taxicabs by an official traveler in cases of necessity is not objection- 
able, such blanket authorization legally may not be accepted as conclusive 
and would not relieve the traveler from the burden of establishing by satis- 
factory explanation, in compliance with paragraph 11 of the Standardized 
Government Travel Regulations, the official need for the hire of special 
eee when public or regular means of transportation are or were avail- 
able. 

The action of the General Accounting Office in the audit or settlement of an 
account or claim does not constitute a decision of the Comptroller General 
of the United States such as administrative and disbursing officers are au- 
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thorized to accept as guides and precedents in obligating and disbursing pub- 
lic moneys. 


Comptroller General Warren to the Federal Works Administrator, October 28, 
1943: 


There has been considered your letter of October 1, 1943, as 
follows: 


This office has received Notices of Exceptions from the General Accounting 
Office pertaining to vouchers covering reimiursement of expenses incident to 
official travel of Ray C. Kirkpatrick, Director of Labor relations, paid on Dis- 
bursing Officer’s Vouchers Nos. 91114, paid July 16, 1942; 1401242, paid January 
16, 1943; 934865, paid November 7, 1942; 782293, paid October 20, 1942; 774108, 
paid October 20, 1942; 617495, paid September 30, 1942; 2290916, paid June 2, 
1942; 126740, paid July 16, 1942; 300341, paid August 8, 1942; and 395001, paid 
August 24, 1942. 

The wae of the items suspended are for cab fares between duty points 
in the field. 

Mr. Kirkpatrick has been employed by this office and, in a similar capacity, 
by the Public Works Administration for almost ten years. His duties involve 
visits to projects at widely scattered locations which are frequently remote from 
ordinary means of transportation, as well as contacts with labor union Officials, 
contractors, etc., at times and places which must be fixed for the convenience 
of such persons. Due to these facts it had been administratively determined 
that the use of taxicabs by Mr. Kirkpatrick is more advantageous in the interests 
of the Government. 

In the fall of 1936, exception was taken to a number of such items in Mr. 
Kirkpatrick’s travel vouchers upon pre-audit by the Audit Division of your office. 
Subsequently, reclaim vouchers were submitted, supported by statements setting 
forth the fact that ordinary means of transportation were not practicable or 
feasible, and after pre-audit, these vouchers were paid. In view of this prece- 
dent it is believed that Mr. Kirkpatrick shouid not be penalized for continuing 
a practice to which objection had been withdrawn by the General Accounting 
Office after a previous review and which has always had administrative approval. 
Such practices, it would appear, are customary in the executive offices and as 
an example thereof, there are attached hereto forms in use in the Bureau of 
the Budget. 

In view of the above it is respectfully requested that the exceptions relating 
to cab fares between duty points in the field, against Mr. Kirkpatrick’s vouchers 
be removed. I would also appreciate your advising me with a yiew to adapting 
the attached forms of the Bureau of the Budget to the use of the Federal Works 
Agency as to whether or not such forms meet the audit requirements of your 
office. 


At the request of the Chief Accountant, Federal Works Agency, 
in his letter of February 2, 1948, the subject vouchers were audited 
in advance of the regular audit of the accounts and, as stated in the 
Audit Division letter of June 4, 1943, to the Ghief Accountant, excep- 
tions were taken to the payments involved. The notices of exception 
which were forwarded with the letter of June 4, 1943, read in sub- 
stance as follows: 

Reimbursement of taxicab fares * * * between duty points at the official 
station, and at temporary posts of duty, is not allowable in the absence of 
administratively found facts to establish that the regular means of transporta- 
tion cannot be used advantageously in the interest of the Government, within 


the meaning of paragraph 11 of the Standardized Government ‘Travel Regu- 
lations. 21 Comp. Gen. 1093. 


598796—44—-vol. 23-22 
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Paragraph 11 of the Standarized Government Travei kegulations 
provides as follows: 

11. Special conveyances.—The hire of boat, automobile, aircraft. livery, or 
other special conveyance will be allowed only when no public or regular means 
of transportation are available or when such regular means of transportation 
cannot be used advantageously in the interest of the Government, in which case 
a satisfactory explanation must accompany the account. 

The quoted regulation contemplates that the necessity for the use of 
taxicabs shall be established by satisfactory explanation in each in- 
stance. In that connection it was stated in 21 Comp. Gen. 1093, at 
page 1096: 

* * * In such exceptional cases transportation by special conveyance 
would appear to be justified upon the ground that “regular means of transporta- 
tion cannot be used advantageously in the interest of the Government” within 
the meaning of paragraph 11, supra. Attention is invited, however, to the re- 
quirement in paragraph 11 that when travel of this nature is performed “a 
satisfactory explanation must accompany the «ccount,” and the employee should 
accordingly be in a position, ® all such cases, to establish that an actual need 
existed for travel by special conveyance. 

Also, in 18 Comp. Gen. 106, it was stated at page 108, with reference 
to the application of the same regulation, as follows: 

It has long been held that taxicabs may not be substituted for cheaper means 

of transportation when available unless the Government business could not be 
satisfactorily performed by such means of transportation. See A-57680, October 
15, 1934. The question here appears whether the evidence furnished in support 
of the payments made or proposed to be made for taxicab transportation may be 
accepted as showing the official necessity for such transportation ‘nstead of less 
expensive public transportation facilities usually available. 
With respect to the payments here in question an examination of the 
vouchers discloses that in all but a few instances taxicabs were used 
between points within the city limits of temporary duty stations 
and apparently within the business areas of such places. The expla- 
nation concerning the use of taxicabs is identical in each case—consist- 
ing merely of the broad statement that “The use of taxis is an absolute 
necessity in order to keep appointments with labor leaders.” It is 
not to be presumed that such means of transportation as bus or street- 
car were not available in the various large cities where the expenses 
here involved were inewrred by Mr. Kirkpatrick. Thousands of 
Government officers and employees traveling on official business regu- 
larly make use of public conveyances; consequently, this office may 
not accept a blanket administrative determination that such use of 
taxicabs is a necessity at all times by a particular employee or class 
of employees. 

Relative to the use of travel forms authorizing employees to use 
taxicabs “Because of the nature of your duties and the inaccessibility 


of certain projects to be visited,” it may be stated that this office would 
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have no objection to the use of such forms as evidencing advance ad- 
ministrative approval of the use of taxicabs in cases of necessity, but 
such blanket authorization legally may not be accepted as conclusive 
and cannot have the effect of relieving the traveler in any case from 
the burden of establishing, by satisfactory explanation in compliance 
with the regulations, the official need for the hire of special convey- 
ance when public or regular means of transportation are or were 
available. Such supporting data not having been furnished in respect 
of the several vouchers listed by you, the exceptions taken thereto by 
the Audit Division appear proper and, if satisfactory explanations 
of the necessity in the questioned individual cases be not furnished, 
it will become necessary to disallow credit for the amounts paid 
thereon for such items. 

With respect to that part of the fourth paragraph of your letter 
relative to audit action as precedents, I invite your attention to 20 
Comp. Gen. 403, wherein it was stated, beginning at foot of page 405: 


it may be pointed out that the action of the General Accounting 
Office in the audit or settlement of an account or claim does not constitute a 
decision of the Comptroller General of the United States such as administrative 
and disbursing officers are authorized to accept as guides and precedents in 
oa and disbursing public moneys. 11 Comp. Gen. 367; 17 id. 445; 18 


(B-37730) 


SUBSISTENCE EXPENSES—ITEMIZATION—APPLICABILITY TO 
JUDGES OF TAX COURT OF THE UNITED STATES 


The provision in the act of April 22, 1940, that circuit and district judges of the 
United States Courts shall be allowed and paid necessary expenses of travel 
“upon the written certificate of the justice or judge,” applies only to the 
class of judges expressly mentioned therein and may not be extended to in- 
clude judges of the Tax Court of the United States and the United States 
Customs Court—who are entitled under section 1102 (d) of the Internal 
Revenue Code and the act of October 10, 1940, to subsistence expenses not 
to exceed $10 per day “actually incurred”—and, therefore, reimbursement 
to judges of the Tax Court of the United States for subsistence expenses may 
not be made in the absence of an itemization of such expenses, supported 
by receipts if practicable. 


Comproller General Warren to Robert C. Tracy, The Tax Court of the United 
States, October 28, 1943: 


Reference is made to your letter of October 16, 1943, as follows: 


I have the honor to transmit herewith travel voucher presented by Judge Er- 
nest H. Van Fossan of this Court, covering expenses incurred on his recent trip 
to Cincinnati, Ohio and Louisville, Kentucky, on official business. You will note 
that the subsistence charges are not itemized. 

The Board of Tax Appeals was changed to The Tax Court of the United States, 
and the titles of the Members of the Board were changed to Judges of The Tax 
Court, by Section 504 (a) of the Revenue Act of 1942. Suggestion is now made 
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that the Judges of this Court should not be required to itemize expenditures for 
subsistence, but should be paid on certificate, as are other Federal Judges. 

Your advice as to whether this course of procedure will be satisfactory to your 
office will be appreciated. 

The submitted voucher is in the amount of $59.06, of which amount 
$53.91 is claimed in a lump sum as reimbursement for “Subsistence 
from 6:30 p. m. October 7, 1948, to 7:40 a. m., October 14, 1943”— 
the balance ($5.15) claimed on the voucher representing taxi fares, and 
station and Pullman porter fees. 

The travel was performed pursuant to travel order dated Septem- 
ber 27, 1943, issued by the Presiding Judge of the Tax Court of the 
United States, as follows: 

In accordance with the provisions of Section 1104 of the Internal Revenue 
Code of 1989 you are authorized to proceed from Washington, D. C., to Cincin: 
nati, Ohio and Louisville, Kentucky, for the purpose of conducting hearings which 
are scheduled for call beginning October 8, and October 11, 1948, respectively. 


Upon completion of these hearings you are authorized to return to your official 
headquarters, Washington, D. C, 


While absent on this official business you will be allowed necessary traveling 
expenses and expenses actually incurred for subsistence in an amount not to 
exceed $10.00 (ten dollars) per day as provided by Section 1102 (d) of the code 
above mentioned and the Act of October 10, 1940 (54 Stat. 1101). 

Section 504 (b) of the Revenue Act of 1942, approved October 21, 
1942, 56 Stat. 957, expressly provides that the “immunities, tenure of 
office, powers, duties, rights, and privileges of the presiding judge and 
judges of The Tax Court of the United States shall be the same as by 
existing law provided in the case of the Board of Tax Appeals.” In 
the case of the Board of Tax Appeals it is provided under Section 
1102 (d) of the Internal Revenue Code, (53 Stat. 159, part 1), as 
follows: 


(d) Expenses for Travel and Subsistence—The members of the Board shall 
receive necessary traveling expenses, and expenses actually incurred for subsist- 
ence while traveling on duty and away from their designated stations, subject 
to the same limitations in amount as are now or may hereafter be applicable 
to the United States Customs Court. 

With respect to travel, etc., expenses of judges of the United States 
Customs Court, section 187 (a) of the Judical Code, added by the act 
of October 10, 1940, 54 Stat. 1101, provides that: 


* ~ * 


Judges of the court shall each be allowed and paid his necessary ex- 

penses of travel and his reasonable expenses, not to exceed $10 per day actually 

incurred for maintenance while absent from New York on official 
* 


business * * 

The privileges accorded certain Federal Judges, of claiming reim- 
bursement for reasonable expenses actually incurred for subsistence 
without itemizing such expenditures, is based upon the provisions of 
section 259 of the Judicial Code as amended by the act of April 22, 
1940, 54 Stat. 149 (28 U. S. Code 374), reading as follows: 
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The circuit justices, the circuit and district judges of the United States, and 
the judges of the district courts of the United States in Alaska, Hawaii, and 
Puerto Rico, shall each be allowed and paid his necessary expenses of travel, and 
his reasonable expenses (not to exceed $10 per day) actually incurred for main- 
tenance, consequent upon his attending court or transacting other official business 
in pursuance of law at any place other than his official place of residence, said 
expenses to be paid by the marshal of the district in which such court is held or 
official business transacted, upon the written certificate of the justice or judge. 
The official] place of residence of each circuit and district judge, and of each judge 
of the district courts of the United States in Alaska, Hawaii, and Puerto Rico, 
shall be at that place nearest his actual residence at which either a circuit court 
of appeals or a district court is regularly held Every such judge shall, upon 
his appointment, and from time to time thereafter whenever he may change his 
official residence, in writing notify the Department of Justice of his official place 
of residence. [Italics supplied.] 

But see decision of October 20, 1943, B-37385, 23 Comp. Gen. 290, re- 
garding the effect of a “written certificate of the justice or judge” in 
respect of the application of the provisions of section 73b, of title 5, 
U.S. Code, 47 Stat. 1516. 

While the act of April 22, 1940, supra, authorizes reimbursement 
of necessary expenses of travel, etc., to judges “upon the written cer- 
tificate of the justice or judge” it is for noting that said authority 
extends expressly to “circuit justices, the circuit and district judges 
of the United States, and the judges of the district courts of the United 
States in Alaska, Hawaii, and Puerto Rico.” The classes of judges 
therein named cannot be enlarged by construction to include judges 
of United States Customs Court or of the Tax Court of the United 
States—it being a familiar rule of statutory construction that the 
express mention of one person, thing, or consequence is tantamount 
to an express exclusion of all others, expressed by the legal maxim 
expressio unius est exclusio alterius. 

Neither section 1102 (d) of the Internal Revenue Code nor the 
act of October 10, 1940, both above-quoted—on the basis of which 
judges of the Tax Court of the United States may claim reimburse- 
ment for their travel, etc. expenses—authorizes such reimbursement 
“on the written certificate of the judge” such as is authorized in the 
case of judges coming within the provisions of section 259 of the 
Judicial Code, supra. It follows that the privilege so accorded the 
classes of judges specified in said section 259 of the Judicial Code 
to have their accounts paid on the written certificate of the judge may 
not bé extended to the judges of the Tax Court of the United States. 

With respect to the matter of itemization of subsistence accounts 
submitted by members of the Board of Tax Appeals, it was stated in 
decision B-13064, dated November 7, 1940, as follows: 







* The subsistence allowance is expressly fixed at not to exceed $10 per 
day “actually incurred for maintenance.” Hence, reimbursement for such ex- 
penses may be made only in an amount actually expended, not to exceed $10 per 
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day, and such allowable amounts are, under sound accounting principles, required 
to be itemized and, whenever practicable, supported by receipts evidencing 
the expenditures claimed to have been made. I find nothing in the legislative 
history evidencing any intention to dispense with itemization of accounts sub- 
mitted upon an actual expense basis. 


Compare 20 Comp. Gen. 361. 

The voucher enclosed with your submission is returned herewith, 
and in the light of the foregoing you are advised that certification 
of the voucher is not authorized in the absence of an itemization of 
the subsistence expenses, the itemization to be supported by receipts if 
practicable. 


‘(B-86971) 


PAY—AVIATION DUTY—DURING PERIOD OF INCAPACITY RESULTING 
FROM EXHAUSTION, ETC., DUE TO PROLONGED COMBAT FLYING 


A Marine Corps flying officer who, in the opinion of appropriate medical authority, 
became temporarily incapacitated for flying duty by reason of exhaustion 
from overexertion as a result of prolonged combat flying may be regarded as 
having incurred an “injury” as a result of an “aviation accident” within the 
meaning of Executive Order No, 9195, permitting the temporary continuance 
of flying pay, authorized by section 18 of the Pay Readjustment Act of 1942, 
to officers and enlisted men who become incapacitated for flying by reason 
of an injury sustained as a result of an aviation accident. 


Assistant Comptroller General Yates to Col. James L. Denham, U. S. Marine 
Corps, October 29, 1943: 


There has been received by indorsement of September 10, 1943, 
your letter of August 25, 1948, requesting decision whether payment 
properly may be made on the voucher submitted therewith in favor 
of Leo R. Smith, Major, U. S. M. C., covering flying pay for the 
period October 1, 1942, to February 28, 1943. You have forwarded 
a flight certificate for Major Smith covering the period January 1 to 
March 31, 1943, and state that flight requirements were met for 
September, 1942. 

It appears the officer was incapacitated for flying for the period 
commencing October 1, 1942, and the question presented is whether 
the failure to comply with flight requirements for the three months’ 
period commencing October 1, 1942, may be excused as “an aviation 
accident” under paragraph 10 of Executive Order 9195, dated July 
7, 1942, which provides in part: 

* * * any officer, warrant officer, member of the Army Nurse Corps or 
Navy Nurse Corps (female), or enlisted man who has been required to participate 
regularly and frequently in aerial flights by orders of competent authority and 
who as a result of such orders has participated regularly and frequently in aerial 


flights, as defined in this Executive Order, and who subsequently becomes incapaci- 
tated for flying by reason of an aviation accident shall not be required to perform 
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such aerial flights during such incapacity for a period not to exceed three months 
following the date of said accident : 


Paragraph 1 (h) of the Executive Order defines the term “aviation 
accident,” as used in the regulations, as follows: 


The term “aviation accident” shall be construed to mean an accident in which 
an officer, warrant officer, member of the Army Nurse Corps or Navy Nurse Corps 
(female), or enlisted man who is required to participate regularly and frequently 
in aerial flights is injured while an occupant of an aircraft or as the result of 
jumping from, being thrown from, or being struck by, an aircraft or any part or 
auxiliary thereof, or in which appropriate medical authority of the services 
attests that injury resulted from participation in duly authorized aerial flights. 


Forwarded with your request for decision is an indorsement from 
the Chief of the Bureau of Medicine and Surgery to the Paymaster, 
Headquarters, Marine Corps, dated September 7, 1943, as follows: 


1. Reports of boards of medical survey on file in the Bureau of Medicine and 
Surgery show that Major Smith was admitted to the sick list on September 18, 
1942 while attached to Marine Aircraft Group Twenty-three, F. M. A. W., 
F. M. F., Guadalcanal, Solomon Islands, because of physical and mental fatigue 
from prolonged combat flying. 

2. Major Smith was returned to the United States and was admitted to the 
U. 8. Naval Hospital at San Diego, California on October 9, 1942 with the 
diagnosis “Exhaustion from Over-exertion.” This disability was considered to 
be incident to one and one-half years constant flying duty, ten months of which 
was under combat conditions in Hawaii, Midway, and the Southwest Pacific. 
Treatment prescribed was protracted rest away from military activities for a 
period of 3 months. Upon expiration of the 3 months’ sick leave on February 24, 
1943, Major Smith was re-admitted to the Naval Hospital at San Diego, California. 
He had no complaints, was feeling well and had gained 15 pounds in weight. The 
general physical examination was negative and the routine laboratory tests were 
normal. On March 19, 1943 a board of medical survey convened in his case and 
expressed the opinion that he was physically qualified to perform all the duties 
of his rank at sea and in the field. 

8. The diagnosis “Exhaustion from Over-exertion” is listed in the Diagnostic 
Nomenclature for the Medical Department of the U. S. Navy under class XX V— 
Injuries. (See Chapter 15 and Appendix A, Manual of the Medical Department.) 
“Heat Exhaustion” and “Exhaustion from Over-exposure” have been held by the 
Comptroller General and by the Workmen’s Compensation Commission to be 
injuries. Functionally, these conditions are not basically different from the 
disability, “Exhaustion from Over-exertion.” 

4. It is the opinion of this Bureau that the disability, Exhaustion from Over- 
exertion, which incapacitated Major Smith for flying, may properly be classified 
as an injury and that it resulted from prolonged participation in duly authorized 
aerial flights. 


The provision contained in paragraph 10 of the Executive order 
was to excuse a flying officer from the performance of minimum flight 
requirements who becomes incapacitated for flying by reason of an 
injury resulting from an “aviation accident” and a definition of an 
“aviation accident” was necessary in order to give effect thereto. 
Obviously, there was no “aviation accident” in the present case within 
the common acceptation of that term, and the question presented is 
whether there was an aviation accident within contemplation of the 
definition of that phrase as contained in paragraph 1 (h) of Eecutive 
Order 9195, supra. The corresponding provision of the Executive 
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order in effect immediately prior to promulgation of Executive Order 
9195 contained the precise language of the Executive order here under 
consideration except that the period ending the paragraph in the 


preceding order was changed to a comma and the clause added thereto 
as follows: 


or in which appropriate medical authority of the services attests that injury 
resulted from participation in duly authorized aerial flights. 

The syntax or construction of paragraph 1 (h) of Executive Order 
9195 makes less clear the purpose sought to be accomplished by the 
addition of the final clause, it being difficult grammatically to parse 
the whole sentence so as to connect or associate the added language to 
its antecedent. It seems clear that, originally, the incapacity con- 
templated an “accident” in which the officer is injured while an 
occupant of an aircraft; an accident as the result of jumping from or 
being thrown from or being struck by an aircraft or any part or 
auxiliary thereof. By the addition of the last clause to the present 
paragraph 1 (h) the aviation accident seems to include, in addition to 
the previous causes, an accident in which an officer is injured—*in 
which appropriate medical authority of the services attests that injury 
resulted from participation in duly authorized aerial flights.” That 
the language is ambiguous and that the literal purpose and meaning 
intended to be conveyed is obscure appears to be obvious. And this 
office has no definite knowledge as to the purpose sought to be accom- 
plished by such language. However, it is noted that Executive Order 
9195 followed by less than two months the decision of this office dated 
May 14, 1942, to the Secretary of the Navy, B-21847, in which it was 
held, in effect, that an injury as defined in the then current Executive 
order did not include any and all incapacities that might possibly 
flow or result from the continued pursuit of the occupation or duty 
of a flying officer—that is, that might result from participating in 
regular and frequent aerial flights. In other words, it was held there 
was no apparent purpose under prior Executive orders to grant addi- 
tional flying pay to an officer because incapacitated, by cumulative 
pursuit of the duty normally expected of him, to the extent that he 
could not meet the minimum flight requirements. However, the new 
language contained in the present Executive order obviously was 
intended to include within the term “aviation accident” an event 
where injury was incurred additional to those specified in the previous 
definition. 

The opinion of the Chief of the Bureau of Medicine and Surgery 
that the disability “Exhaustion from Over-exertion” which incapaci- 
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tated Major Smith for flying “may properly be classified as an injury 
and that it resulted from prolonged participation in duly authorized 
aerial flights” is regarded as sufficient attestation by “appropriate 
medical authority of the services” involved “that injury resulted from 
participation in duly authorized aerial flights,” and, therefore, is an 
aviation accident within contemplation of paragraph 1 (h), supra. 

Accordingly, you are advised that to the extent he otherwise may 
be entitled to flight pay over the period in question, Major Smith may 
be credited with flight pay on the basis that he was incapacitated for 
flying by reason of an aviation accident. 

The voucher and flight certificate are returned herewith. 


(B-37844) 


POSTAL EMPLOYEES—EFFECT OF ACT OF OCTOBER 18, 1943, INCLUD- 
ING CUSTODIAL EMPLOYEES IN POSTAL SERVICE 


The primary purpose of the act of October 18, 1943, amending the Postal Salary 
Classification Act of 1925 so as to include officers and employees of the 
custodial service of the Post Office Department, was to authorize salary 
payments for a fractional part of a year’s service of custodial employees 
on the basis of 865 days per annum under the act of March 4, 1911 (ap 
plicable to postal employees), rather than on the basis of 360 days per 
annum under the act of June 30, 1906 (applicable to other Federal employees 
paid on a monthly or annual basis). 

Under the act of October 18, 1943, amending the Postal Salary Classification Act 
of 1925 so as to include officers and employees of the custodial service of 
the Post Office Department, and providing that the salary ranges of their 
designated grades shall be allocated under the Classification Act of 1923, 
as amended, custodial employees may be regarded as in the postal service 
for the purpose of applying such general provisions of law affecting the 
computation and payment of compensation as are applicable to all postal 
employees—as distinguished from laws applicable only to a particular class 
of postal employees—but the 1923 act should continue to be used as the 
“yardstick” in fixing the compensation of such employees. 

The provisions in sections 4, 5, 6, and 7 of the Postal Salary Classification Act 
of 1925, authorizing automatic promotions after one year’s satisfactory 
service, are not general provisions of law applicable to all postal employees, 
but, rather, relate to particular classes of postal employees—none of which 
includes employees in the custodial service—and, therefore, custodial em- 
ployees of the Post Office Department who now are regarded as in the postal 
service by reason of the act of October 18, 1943, may not be granted auto- 
matic promotions after one year’s satisfactory service. 

The provision in section 4 of the Postal Salary Classification Act of 1925, fixing 
hours of work and providing for overtime compensation on a daily basis, 
is not general legislation applicable to all postal employees, but, rather, 
applies only to “special clerks, clerks, and laborers, in first and second 
class post offices and carriers in the City Delivery Service,” and, therefore, 
the said provision has no application to custodial employees of the Post 
Office Department who now are included in the postal service by reason of 
the act of October 18, 1943. 

The differential in pay for night work authorized under the act of May 24, 1928, 
for specific classes of postal employees in first and second class post offices 
may not be paid to custodial employees of the Post Office Department—a 
class of employees not expressly mentioned in the said act—who now are 
included in the postal service by reason of the act of October 18, 1948. 
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The existing administrative practice, recognized as proper by decisions of 
this office and Civil Service Regulations, of paying a differential in com- 
pensation not to exceed 25 percent to employees with posts of duty outside 
the continental limits of the United States is general in scope and ap- 
plicable regardless of the law pursuant to which the basic compensation of 
the employees is paid, and, therefore, custodial employees of the Post Office 
Department who now are included in the postal service under the act of 
October 18, 1943, may continue to receive the said compensation differential. 


Comptroller General Warren to the Postmaster General, November 1, 1943: 
I have your letter of October 23, 1943, as follows: 


Reference is made to Public Law No. 161-78th Congress, (H. R. 2250), “An 
Act to extend the provisions of the Reclassification Act of February 28, 1925, to 
include Custodial employees in the Postal Service.” 

Please advise us whether this Act extends the following benefits to the Cus- 
todial Service personne] in addition to making it possible to compute their pay 
in accordance with the provisions of the Act of March 4, 1911, (ch. 241, sec. 4, 
86 Stat. 1339) : 

{1] Does Public Law No. 161 authorize successive promotions after one year’s 
satisfactory service in each grade to the next higher until employees reach the 
maximum of the salary range, the same as clerks and carriers, etc., as provided 
in Sections 4, 5, 6, and 7 of the Act of February 28, 1925 (ch. 368, 43 Stat. 1059- 
60-61-62), instead of as provided in Public Law No. 200, T7th Congress, August 1, 
1941, (667 Title 5 U. S. C. Supplement 11) inasmuch as these employees are now 
in the Postal Service and the Classification Act of 1923 as amended, has no 
application to the Postal Service? (Sec. 2, Public Law No. 516-67th Congress). 

[2] Does Public Law No. 161 limit service of Custodial employees to eight 
hours within a period of ten hours? (ch. 368, sec. 4, 48 Stat., 1059). 

[8] Does Public Law No. 161 permit the payment of overtime pay for service 
in excess of eight hours per day? (ch. 368, sec. 4, 43 Stat., 1059). 

[4] If the answer to the question immediately preceding is in the affirmative, 
shall overtime pay for one day be computed on the basis of 1/306th of the annual 
rate? (ch. 368, sec. 4, 43 Stat. 1059). 

[5] It would be appreciated, also, if you would advise whether the inclusion 
of the Custodial employees in the Postal Service extends to them the provisions 
of a differential in pay for night work. (ch. 725, 45 Stat., 725). 

(6] Reference is made to your decision of November 8, 1942, (B 29923), [22 
Comp. Gen. 432], and Circular of the Civil Service Commission 894, dated 
cember 8, 1942, and its Supplements dated December 21, 1942, and January 16, 
1948, under which Custodial employees in Alaska, Hawaii, Puerto Rico, and 
Virgin Islands receive a differential of twenty-five per cent. Please also advise 
whether under the circumstances, this differential may be continued. 


For convenience in answering the several questions presented each 
has been given a number in brackets. 
The act of October 18, 1943, 57 Stat. 572, Public Law 161, provides: 


That the Act of February 28, 1925, Postal Salary Classification Act, is hereby 
amended to include officers and employees of the custodial service of the Post 
Office Department: Provided, That the salary ranges of the designated grades 
shall be as allocated by the Post Office Department under the provisions of the 
Classification Act of 1923, as amended: And provided further, That such action 
shall “a result in the reduction of the grade or salary of any employee by reason 
hereof. 


To ascertain the purpose and intent of the above-quoted enactment, 

_it is deemed proper to refer to House of Representatives Report No. 

482, 78th Congress, on H. R. 2250—which became the act of October 
18, 1943, supra. Said report states: 


The purpose of this proposed legislation is to bring the custodial employees of 
the Post Office Department under the Reclassification Act of February 28, 1925, 
and thus secure for them a permanent and more equitable status. 
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As the situation now exists, custodial employees are paid under the provisions 
of the act of June 30, 1906 (34 Stat. 763), whereas regular Postal Service em- 
ployees are paid in accordance with the act of March 4, 1911 (ch. 241, sec. 4, 36 
Stat. 1339), which makes it necessary for the Department to pay employees 
under two different laws and to compute salaries from two different sets of salary 
tables. 


Reference is made, alsc, to the following excerpt from a letter dated 
May 14, 1943, from the Postmaster General to the Chairman of the 
Committee on the Post Office and Post Roads of the House of Repre- 
sentatives, printed in the above-mentioned report: 

Postmasters must pay employees in accordance with the act of June 30, 1906 
(34 Stat. 763), which provides for equal payments each pay period regardless of 
the number of days in the month, in accordance with decision No. B-31945 of the 
Comptroller General dated February 6, 1943 [22 Contp. Gen. 764]. Employees 
in the Postal Service are paid in accordance with the act of March 4, 1911 (ch. 
241, sec. 4, 36 Stat. 1339). Postmasters are, therefore, paying employees under 
two different laws and are required to compute salaries from two different sets 
of salary tables. It would make for simplification and much less work for post- 


masters if custodial employees were placed in the Postal Service, as then they 
could be paid in the same manner as postal employees. 


In the proposal, and the enactment, of the new legislation evidently 
the Post Office Department and the Congress primarily had in mind 
the matter of authorizing payments for a fractional part of a year’s 
service of custodial employees on the basis of 365 days per annum 
under the act of March 4, 1911, 36 Stat. 1827 (applicable to postal 
employees), rather than on the basis of 360 days per annum under 
the act of June 30, 1906, 34 Stat. 763 (applicable to other classes of 
Federal] employees whose compensation is fixed on a monthly or annual 
basis), but there may be gathered from the Congressional report an 
intent, also, to regard custodial employees as in the postal service for 
the purpose of applying to them such general provisions of law af- 
fecting the computation and payment of compensation as are applica- 
ble to all postal employees (that is to secure for them a “more equitable 
basis”), as distinguished from those which are applicable only to a 
particular class of postal employees. However, I am unable to con- 
clude that the act of October 18, 1943, has the effect of extending to 
custodial employees those provisions of law which are made applicable 
to particular classes of postal employees mentioned in the several 
statutes cited in your several questions. Section 2 of the original 
Classification Act of 1923, approved March 4, 1923, 42 Stat. 1488 
(Public Law 516, 67th Congress to which you refer at the end of 
question [1]), excludes from the Classification Act “Offices or employ- 
ments in the Postal Service.” But the first proviso in the act of Octo- 
ber 18, 1943, Public Law 161, specifically provides “That the salary 
ranges of the designated grades shall be as allocated by the Post Office 
Department under the provisions of the Classification Act of 1923, as 
amended.” Therefore, it would appear that the intention is to continue 
the Classification Act as the “yardstick” for fixing the compensation 
of the custodial employees now regarded as in the postal service. 
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I do not find any general provision of law applicable to all em- 
ployees in the postal service authorizing automatic promotions after 
the completion of one year’s satisfactory service. On the contrary, 
each of the sections of the act of February 28, 1925, 43 Stat. 1059, 1060, 
1061, referred to.in question [1] relates to a particular class of postal 
employees, none of which includes employees in the custodial service 
now regarded as in the postal service. Accordingly, question [1] 
is answered in the negative. 

Likewise, that portion of section 4 (second paragraph) of the act 
of February 28, 1925, 43 Stat. 1059, referred to in questions [2] and 
[3], fixing hours of work and providing for overtime compensation 
on a daily basis, is not general legislation but applies only to “special 
clerks, clerks, and laborers, in the first and second class post offices and 
carriers in the City Delivery Service.” Such provision$ can have no 
application to custodial employees. Accordingly, questions [2] and 
[3] are answered in the negative. 

The answers to questions [2] and [3] make it unnecessary to answer 
question [4]. 

The act of May 24, 1928, 45 Stat. 725, provides: 


That after July 1, 1928, supervisory employees, special clerks, clerks, substitute 
clerks, watchmen, messengers, laborers, and employees of the motor-vehicle serv- 
ice, in first and seq@ond class post offices; carriers and substitute carriers in the 
City Delivery Service ; and railway postal clerks, substitute railway postal clerks, 
and laborers in the Railway Mail Service, who are required to perform night 
work, shall be paid extra for such work at the rate of 10 per centum of their 
hourly pay per hour: Provided, That night work is defined as any work done 
between the hours of six o’clock postmeridian and six o’clock antemeridian. 


While it may appear that most, if not all, of the employees working 
at first and second class post offices are embraced in the several classes 
expressly mentioned in the statute, just quoted, nevertheless as the 
statute specifically names the classes of postal employees for whom 
a night differential is authorized, and as custodial employees are not 
included within the provisions of the statute, I do not feel warranted 
in concluding, solely on the basis of the provisions of the act of October 
18, 1943, that custodial employees are, by virtue of the 1928 statute, 
supra, entitled to a night differential. Accordingly, question [5] is 
answered in the negative. 

The long existing administrative practice, recognized as proper by 
the decisions of this office, of paying a differential in compensation 
not to exceed 25 percent to employees with posts of duty outside the 
continental limits of the United States—which practice now has been 
recognized by recent Civil Service Regulations to which you refer— 
is general in scope and applicable regardless of the law pursuant to 
which the basic compensation of the employees is paid. Accordingly, 
question [6] is answered in the affirmative. 
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(B-37241) 


REAL ESTATE—DESTRUCTION OF IMPROVEMENTS AFTER DELIVERY 
OF DEED BUT PRIOR TO PAYMENT OF CONSIDERATION 


Where, under a contract of sale for land and buildings located thereon provid- 
ing that the Government shall have the right to possession of the premises 
at any time after acceptance of the offer and that payment of the purchase 
price shall be made when the title has been found satisfactory, the deed 
to the property had been delivered to the Government and properly recorded 
prior to the date the buildings were destroyed by fire, the fact that the 
Government had not exercised its right of possession or paid the purchase 
price at the time the buildings were destroyed does not operate to relieve 
the Government from payment of the entire purchase price. 


Comptroller General Warren to the Secretary of War, November 2, 1943: 

I have your letter of September 28, 1943, requesting decision as to 
the amount authorized to be paid on a voucher stated in favor of 
the Agnes Julia Dolan Estate in the amount of $2,000 representing 
the purchase price of a tract of land with improvements thereon, 
numbered BH-37, located in the Town of Winchendon, Worcester 
County, Massachusetts, acquired by the United States for use in con- 
nection with the Birch Hill Reservoir Project under a deed executed 
on May 15, 1942, by the administrator of decedent’s estate. It is under- 
stood from your letter that your doubt in the matter is occasioned by 
the reported destruction of the buildings onthe property—consisting 
of house, barn, and hen houses—by a fire on July 12, 1942, which 
buildings, except the hen houses, were insured by the vendor in the 
amount of $1,200, and that at the time of the fire the United States 
had not exercised its right of possession or paid the purchase price. 

The enclosures transmitted with your letter show that by a proposal 
dated February 19, 1941, the administrator of decedent’s estate of- 
fered to sell the tract of land here involved to the United States for 
the amount of $2,000, upon certain terms and conditions set forth in 
said proposal as follows: 


2. Payment of the consideration shall be made when the title has been found 
satisfactory. 

8. The United States of America shall procure at its own expense the neces- 
sary abstract or certificate of title, and will prepare the necessary deed of 
conveyance. 

: * a“ - * * . 


6. This offer shall remain open until accepted or rejected by the United States 
District Engineer, Providence, Rhode Island, pursuant to authority of the Secre- 
tary of War, but not to exceed a period of 9 months. 

7. The United States of America shall have the right to take possession of said 
real estate and to proceed with the work thereon at any time after acceptance 
of this offer, subject to provisions of paragraph 7 (a). 

7 (a). The undersigned or her heirs shall be permitted to use and occupy the 
premises until Sept. 30, 1941, but it is clearly understood and agreed that the 
permissive use thereof is subject to the right of the United States at all times 
to carry on any work or operations in connection with the construction and 
operation of the Birch Hill Reservoir. It is further understood and agreed that 
such permissive use and occupancy shall be at the sole risk of the undersigned, 
and the United States shall not be liable for any loss or damage to crops, live- 
stock, property, or person, caused to the owner, tenant, occupant, or any other 
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persons, by operations of the Government or inundation of the land. It is 
further understood and agreed that in addition to all other work and operations, 
the Government will begin clearing operations on said lands on or about Oct. 1, 
1941. The undersigned agrees to completely vacate said premises not later than 
Sept. 30, 1941. The permissive use herein mentioned is not assignable or trans- 
ferable. 


The vendor’s proposal was accepted by letter of April 1, 1941, in 
which he was notified that shortly thereafter a deed would be presented 
to him for execution and that upon approval of title to tract BH-37 
by the Attorney General, final settlement would be accomplished. As 
to the circumstances under which the deed was delivered to the United 
States it is stated in the letter of May 15, 1942, from the administrator 
to the District Engineer’s Office, as follows: 


I enclose administrator’s deed of the Agnes Julixn Dolan place on New Boston 
Road for the sum of $2,000 as per agreement entered into by Miss Dolan, the 
description being that furnished by your office. I also enclose the license issued 
by the Probate Court on May 13th authorizing this conveyance, which I assume 
will be returned to me after the deed is approved as to form. It is my understand- 
ing that I am to receive a check for two thousand (2,000) dollars in payment for 
this property when the deed is finally approved. I assume a reasonable time 
will be given the family to remove what little personal property may be in the 
dwelling house and outbuildings. 


Ina preliminary opinion of June 4, 1942, the Attorney General found 
that the administrator of decedent’s estate, acting under authority 
conferred upon him by the license of May 13, 1942, issued by the 
Probate Court for Worcester County, could convey a good title to the 
land subject to certain objections and conditions set forth in said 
opinion and found that a valid title to the land would vest in the 
United States when such objections and conditions should be met, the 
deed properly stamped and recorded, the purchase price paid and the 
abstract continued and certified to a date subsequent to the recordation 
of the deed subject to the rights and easements as set forth in the 
opinion. The deed, acknowledged by the grantor, shows that it was 
recorded at 10:47 a. m. July 11, 1942, in Book 2858, page 523, in the 
office of Registry Deeds, Worcester District. 

In letter of July 13, 1942, the administrator wrote the Office of the 
District Engineer at Providence, as follows: 


Kindly inform me what the present situation is in regard to the deed of this 
property forwarded to your office on May 15th., along with license of Probate 
Court authorizing sale of this property in the sum of $2,000. I have never had 


an acknowledgment of its receipt or any reason given for the delay in putting 
thru payment. 


The buildings were destroyed by fire yesterday morning with insurance cover- 
ing same for $1200, loss to be adjusted later. 


By letter of September 18, 1942, the Fire Company’s Adjustment 
Bureau notified the vendor that the Connecticut Fire Insurance Com- 
pany, the insurer of the buildings, denied liability to the insured for 
the house and barn under the terms of the insurance policy and that 
the hen houses were not covered by the policy. 
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In letter of September 24, 1942, to the office of the project engineer 
at Winchendon, the administrator, in demanding payment of the pur- 
chase price of $2,000 without further delay, stated that he had been 
informed that the insurance company denied payment for the loss 
of the buildings by the fire on the ground that title to the land had 
passed to the United States upon the recording of the deed ; that there- 
after the decedent’s estate had no insurable interest; and that there was 
no assignment of the policy to the grantee prior to the loss. 

In connection with the recording of the deed it is stated in your 
letter that recordation of the deed at the time of filing for record 
followed the customary procedure in acquisition of land for civil proj- 
ects such as the Birch Hill project of recording deeds before satisfying 
liens and making payment to the vendor and that it was the practice to 
submit the recorded deed to the United States Attorney for approval 
after which all of the oustanding liens would be satisfied and payment 
made to the vendor. 

In the absence of fraud or a specific provision that the failure to 
perform should be a condition of forfeiture or in any way affect its 
validity, a deed which is otherwise valid will not be invalidated or set 
aside because the grantor has not received the consideration recited 
therein. Jnwestment & Securities Co. v. Adams et al., 72 P. (2d) 288; 
McCreary v. Edwards, 172 A. 166; Myrick et al. v. Lewis et al., 138 
S. E. 198; Gilbert et al. v. Ruggles et al., 178 N. W. 340; Brinkerhoff 
et al, v. Juden et al., 164 S. W. 523. See also 18 C. J.168. Nor is pos- 
session of the property by the grantee essential to the vesting of title 
in the grantee as actual entry upon the land is not necessary to give 
seizin or investiture or to give a more perfect title; the right of posses- 
sion being an incident to and growing out of the title. Hall v. 
Edwards, 222 8. W. 167. 

The acceptance by the Government within the time specified in the 
administrator’s proposal formed the basis of a contract of sale binding 
upon both parties. Boyden v. Hill (Mass.), 85 N. E. 413; O’Brien v. 
Boland (Mass.) 44 N. E. 602; Wheatland v. Silsbee (Mass.), 34 N. E. 
192. There is nothing in the contract of sale requiring payment of the 
purchase price as a condition precedent to the transfer of title. On 
the contrary, under paragraph 2 of said contract, quoted above, pay- 
ment of the purchase price is not required until title has been found 
satisfactory by the Government. The record of the transaction as 
presented in your letter and enclosures evinces an unequivocal inten- 
tion on the part of the grantor that the deed should operate as a 
conveyance when it was delivered to the District Engineer, subject to 
acceptance by the Government as to form. The deed, which was not 
subject to recall by the vendor, was accepted by the Government and 
was actually recorded the day before the fire; and while both the 
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recording and the physical delivery of the deed are but prima facie 
evidence of delivery, the presumption of delivery arising therefrom 
is so strong and persuasive that only clear and satisfactory evidence 
will overcome such presumption. Hualey v. Liess et al., 285 N. W. 
216; Taylor v. O’Barr, 6 So. 2d. 414; Bellin v. Bloom, 28 N. E. (2d) 53. 

There is nothing in your letter or the enclosures showing any dis- 
position on the part of the Government or the grantor to invalidate or 
to set aside the deed and no legal basis is shown for setting aside the 
transaction or for relieving the Government from payment of any part 
of the purchase price. 

Accordingly I have to advise that payment on the voucher in the 
amount of $2,000, the amount claimed thereon, is authorized if other- 
wise correct, 

The papers are returned herewith. 


(B-87388) 


ADVANCE PAYMENTS—NEWSPAPERS, MAGAZINES, AND OTHER 
PERIODICALS; SUBSCRIPTION EXCEEDING ONE YEAR 


The act of March 4, 1909, authorizing the Secretary of Agriculture to pay in 
advance for subscriptions to any publications, and the act of June 12, 1930, 
extending a similar authorization to other departments and agencies of the 
Government with respect to subscriptions to newspapers, magazines, and 
other periodicals, do not specifically limit advance payment for subscriptions 
to a one-year period, and, therefore, where it is advantageous for the purpose 
of economy or otherwise to subscribe to newspapers, magazines, or other 
periodicals for longer periods, payment therefor may be made from current 
appropriations otherwise available for such purpose. 


Comptroller General Warren to the Secretary of Agriculture, November 2, 1943: 
I have your letter of September 29, 1943, as follows: 


The provision in the act of March 4, 1915, 38 Stat. 1049, permitting the payment 
for subscriptions to periodicals in advance has been construed by the Comptroller 
of the Treasury (22 Comp. Dec. 586) as having been enacted to overcome, so far 
as subscriptions to periodicals are concerned, the prohibition against the advance 
payment of public money and against payments in excess of the value of the 
services rendered or articles delivered. However, the Comptroller General has 
in the past ruled that a subscription to a periodical may be charged against the 
proper appropriation current at the time the order for subscription is placed, even 
though some deliveries will of necessity be made during the following fiscal year, 
provided, that the term of the subscription will not extend beyond one year. 

The librarian of this Department is unable to take full advantage of the econo- 
mies often available to subscribers of periodicals when subscriptions are entered 
for periods in excess of one year. Lower rates effecting savings of 20% and 
more aS compared with yearly subscriptions, are offered when periodicals are 
ordered two or three years in advance. As further inducement for the longer 
term subscriptions, valuable books are frequently offered as premiums. At times 
it becomes necessary to spend public funds to obtain these books which could 
otherwise be acquired at no cost to the Government. 

In practice it has proven more economical and efficient to place all subscriptions 
on a calendar year basis. To do so frequently requires a subscription for a short 
term, the period between the date of subscription and the end of the year, followed 
by a subscription for a whole year. This presents difficulties in that some 
publishers will not accept subscriptions for less than one year, and in the cases 
where short term subscriptions are accepted, followed by subscriptions for the 
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full calendar year, additional time and expense is involved in the duplicated 
clerical effort of taking bids and paying bills. 

It would seem, therefore, to be in the interest of economy to reduce, if possible, 
the number of transactions, particularly when the amounts involved are small, 

In the event that it became advisable to discontinue any subscription, the possi- 
bility of loss to the Government would appear to be no greater in a long term 
subscription than in a subscription for one year or less, as a refund for the 
unused portion of the subscription could be claimed as easily under a longer term 
subscription as under a short term subscription. 

Periodicals and publications purchased for use in the Department of Agricul- 
ture Library, are of current interest and for current use. However, they are 
accumulated and filed thereby becoming a permanent part of the library. ‘They 
are available for, and subject to, frequent reference, long after their dates of 
issue and must therefore be considered as adding to the permanent facilities of 
the library, rather than as of only current or temporary value. Therefore, it is 
entirely reasonable to consider such subscriptions in the same light as the pur- 
chase of any other permanent addition to the library. From the very nature of 
the facility it is one which can only be delivered at regular intervals over a 
considerable period of time following the date of subscription, but it does not 
seem reasonable that because of this, the librarian should not be permitted to 
take full advantage of the economies offered by long term subscriptions. 

In 2 Comp. Gen. 451, it was held that a subscription to a periodical necessitating 
some deliveries in the following year, might be charged against the current year’s 
appropriation. The language of the Acts of March 4, 1909, 35 Stat. 1054; March 
4, 1915, Sec. 5, 38 Stat. 1049; and June 12, 1930, 46 Stat. 580, permitting advance 
payment for subscriptions to magazines, newspapers and other periodicals, does 
not limit advance payment for said subscriptions to one year. It does not seem 
reasonable to suppose that it was intended that any limitation should be imposed 
which would preclude the Government from taking advantage of economies 
available to other long term subscribers. It is requested, therefore, that the 
librarian of this Department be permitted to enter. subscriptions, up to five years 
in advance,. for magazines, newspapers, and other periodicals, payable out of 
the proper appropriation current at the time of subscription. 


Section 3648 Revised Statutes provides: 


No advance of public money shall be made in any case whatever. And in all 
cases of contracts for the performance of any service, or the delivery of articles 
of any description, for the use of the United States, payment shall not exceed the 
value of the service rendered, or of the articles delivered previously to such 
payment. 


However, the pertinent laws relating to the payment for subscrip- 
tions to the periodicals provide as follows: 


* * * That hereafter section thirty-six hundred and forty-eight of the 


Revised Statutes shall not apply to the subscriptions for publications for the 
Department of Agriculture, and the Secretary of Agriculture is authorized to 
pay in advance for any publications for the use of this department. (Act of 
March 4, 1909, 35 Stat. 1054). 

That hereafter subscriptions to periodicals, which have been certified in writing 
by the respective heads of the executive departments or other Government 
establishments to be required for official use, may be paid in advance from 
appropriations available therefor. (Section 5 of the act of March 4, 1915, 
38 Stat. 1049.) 

That subscription charges for newspapers, magazines, and other periodicals 
for official use of any office under the Government of the United States or the 
municipal government of the District of Columbia may be paid in advance from 
appropriations available therefor, notwithstanding the provisions of section 
3648 of the Revised Statutes (United States Code, title 31, section 529). (Act 
of June 12, 1930, 46 Stat. 580). 


It was held in decision of this office, 3 Comp. Gen. 562, quoting 
from the syllabus: 
The act of March 4, 1909, 35 Stat., 1054, authorizing the Secretary of Agri- 


culture to pay in advance for any publications for the use of his department, 
is not repealed or superseded by the act of March 4, 1915, 88 Stat., 1049, per- 
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mitting advance payments for periodicals when certified in writing by the 
respective heads of the executive departments, or other Government establish- 
ments, to be required for official use. 


In decision 10 Comp. Gen. 32 it was held that the act of June 12, 
1930, swpra, superseded the prior act of March 4, 1915. However, 
the act of March 4, 1909, authorizing payments applicable to the 
purchase of all publications by the Department of Agriculture, remains 
in full force although, to the extent that advance payments are per- 
mitted, there is no substantial difference between that act and the act 
of June 12, 1930. 

The accounting officers consistently have held that the cost of pub- 
lications for one year or less may be charged to the appropriation 
current when the subscription was ordered, notwithstanding that it 
may cover deliveries extending into the subsequent year, but up to 
this time this has not been extended to authorize payment for more 
than one year’s subscription from the same fiscal year appropriation. 
2 Comp. Dec. 474; 11 id. 227; 22 id. 584; 2 Comp. Gen. 451; B-23155, 
January 24, 1942. 

However, as stated in your letter, there is nothing in the respective 
acts of March 4, 1909, March 4, 1915, and June 12, 1930—which were 
enacted for the purpose of overcoming the provisions of section 3648 
of the Revised Statutes against making any advance payments— 
specifically limiting subscriptions to one year. Said acts, respectively, 
contain authority “to pay in advance for any publications? and pro- 
vide that “subscriptions * * * may be paid in advance”, and 
it may be presumed the Congress intended to authorize subscriptions 
for such periods as commonly are offered to the public. While one 
year is the usual minimum period for subscriptions to periodicals, 
it is not the maximum; and it is understood that it has become common 
practice to offer subscriptions of from two to five years at reduced 
prices and that numerous subscriptions now are ordered by the public 
on such basis. 

Taking the foregoing into consideration it may be held that the 
authority given the Department of Agriculture by the act of March 
4, 1909, to pay in advance for subscriptions to any publications, or 
that given other departments and agencies by the act of June 12, 1930, 
to pay in advance for subscriptions to newspapers, magazines, and 
other periodicals for official use is not retricted to the payment of 
subscriptions for one-year periods. Consequently, where it is ad- 
vantageous for the purpose of economy cr otherwise to subscribe for 
longer periods, payment for such subscriptions may be made from 
such current appropriations as may be otherwise available therefor. 
Any prior decisions of this office holding to the contrary will not be 
regarded as controlling hereafter. 
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(B-87793) 
TRAVELING EXPENSES—FARES—ROUND-TRIP TICKETS 


Where it is shown that due to emergency war conditions an official traveler was 
unable to obtain advance reservations on trains and was required to secure 
one-way tickets for each step of the journey, it may be concluded that the 
securing of a round-trip ticket was not “practicable” within the meaning of 
paragraph 16 of the Standardized Government Travel Regulations, requiring 
travelers to secure round-trip tickets whenever practicable and economical. 


Comptroller General Warren to C. P. Knapp, Department of the Interior, 
November 2, 1943: ; 


Reference is made to your letter of October 16, 1943, as follows: 


The attached voucher for $98.15, in favor of H. M. Huffman, Principal Physical 
Chemist of the Bureau of Mines Experiment Station, Bartlesville, Oklahoma, 
has been presented to this office for administrative examination and certification. 

Mr. Huffman traveled from Bartlesville, Oklahoma, to Chicago, Dlinois, De- 
troit, Michigan, Washington, D. C., Pittsburgh, Pennsylvania, Chicago, Illinois, 
and return to Bartlesville, Oklahoma, issuing Government transportation re- 
quests for one-way tickets for the various steps of the journey instead of pur- 
chasing round-trip tickets, whenever practicable and economical, as required 
by Paragraph 16 of the Standardized Government Travel Regulations. He 
furnishes the following justification for the purchase of one-way tickets for the 
various steps of the journey: 

“Due to the fact that I was unable to obtain advance reservations, the local 
ticket agent advised the purchase of one-way tickets. At each step in the travel 
it was necessary to take whatever reservations that could be obtained for the 
next step of the journey. Since it was impossible to tell which railroad the 


journey would be made on, it seemed advisable to make the trip on one-way 
tickets,” 


A ruling is requested as to whether administrative approval and certification 
may be made of the voucher in the amount claimed. 


While you did not sign your letter in the capacity of authorized 
certifying officer, it is understood that you officially occupy such status; 
hence, your letter will be regarded as a request made in that capacity 
for decision pursuant to the provisions of*section 3 of the act of De- 
cember 29, 1941, 55 Stat. 876, which grant to certifying officers “the 
right to apply for and obtain a decision by the Comptroller General 
on any question of law involved in a payment on any vouchers pre- 
sented to them for certification.” 

Paragraph 16 of the Government Travel Regulations provides: 


Through tickets, excursion tickets, reduced rate round-trip or party tickets 
should be secured whenever practicable and economical. 


In view of the explanation furnished by the traveler regarding the 
difficulty of making advance reservations on trains—a condition which 
is a matter of common knowledge at this time, arising from the emer- 
gency war conditions—it may be concluded that it was not “practi- 
cable” within the purview of the regulations, supra, to have obtained 
round-trip tickets in respect of the involved travel. Accordingly, so 
far as the question relates to the matter of the purchase of one-way 
tickets for the lowest first-class accommodations instead of round-trip 
tickets, the voucher, if otherwise correct and proper, may be certified 
for payment. 

The voucher is returned herewith. 
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(B-$3294) 
PAY—RETIRED—ARMY ENLISTED MEN 


An enlisted man of the Army who, at the time he was placed on the retired list as 
a private, first class, was entitled to include the pay of a specialist first class 
in the confputation of his retired pay and allowances under section 12 (b) 
of the act of September 16, 1940, is entitled to have his retired pay from and 
after June 1, 1942—the effective date of the Pay Readjustment Act of 1942, 
section 19 of which abolished certain specialists ratings—computed on the 
basis of the active duty pay of a technician fourth grade as authorized by the 
1942 act and the regulations issued thereunder. 


Assistant Comptroller General Yates to Lt. Col. Carl Witcher, United States 
Army, November 3, 1943: 


Reference is made to your letter of March 15, 1943, requesting deci- 
sion whether you are authorized to make payment on a voucher trans- 
mitted therewith stated in favor of William J. Day, private, first class, 
specialist first class, retired, in the amount of $91.17 representing the 
difference between retired pay and allowances computed under the 
laws in effect prior to June 1, 1942, and retired pay based on the provi- 
sions of the act of June 16, 1942, 56 Stat. 359, Public Law 607, for the 
period June 1, 1942, to February 28, 1943. 

It is disclosed that Day was retired on December 31, 1941, after the 
completion of 30 years service. At that time he was a private, first 
class, specialist first class, and entitled to the active duty pay of the 
sixth grade, $36, plus $30 specialist’s pay and 25 percent longevity 
increase making a monthly total of $82.50. Section 12 (b) of the act 
of September 16, 1940, 54 Stat. 895, provided that the pay of specialists 
rating received by an enlisted man of the Army at the time of his 
retirement should be included in the computation of his retired pay. 
Under the act of March 2, 1907, 34 Stat. 1217 an enlisted man who has 
served 30 years in the Army may be placed on the retired list “with 
seventy-five per centum of the pay and allowances he may then be in 
receipt of.” Seventy-five percent of the enlisted man’s pay plus the 
allowances authorized by the statute ($9.50 per month in lieu of ra- 
tions and clothing and $6.25 per month in lieu of quarters, fuel, and 
light) is $77.62. It is stated that retired pay at that rate has been 
paid to the enlisted man during the period covered by the voucher. 

Section 9 of the act of June 16, 1942, 56 Stat. 363, which fixes the 
pay for the several classes of enlisted personnel of the Army effec- 
tive June 1, 1942, makes no provision for specialist pay, subsections 
12 (a), (b) and (c) of the act of September 16, 1940, supra, having 
been expressly repealed by the second paragraph of section 19 of the 
act of June 16, 1942, 56 Stat. 369. Section IV of War Department 
Circular 204, 1942, provides that effective June 1, 1942, all specialist 
ratings, except air mechanics, are abolished and that all enlisted men 
holding specialist ratings are disrated and, except specialists, fifth 
and sixth class, reappointed to technician grades. Such grades were 
authorized by Executive Order No. 9041, issued January 26, 1942. 
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Said circular provides, also, that technicians will receive the pay 
and allowances of the grade indicated by their title. An enlisted man 
who was a private, first class, with the rating of specialist first class 
was placed in the grade of technician fourth grade and, therefore, 
would be entitled to the pay of the fourth pay grade. Seventy-five 
percent of the pay of the fourth grade, $78, plus 50 percent longevity 
is $87.75. 

Section 15 of the act of June 16, 1942, 56 Stat. 367, supra, provides 
in part: 

See. 15. On and after the effective date of this Act, retired officers, warrant 
officers, nurses, enlisted men, and members of the Fleet Reserve and Fleet 
Marine Corps Reserve shull have their retired pay, retainer pay, or equivalent 
pay, computed as now authorized by law on the basis of pay provided in this 
Act, which pay shall include increases for all active duty performed since 


retirement or transfer to the Fleet Reserve or Fleet Marine Corps Reserve in 
the computation of their longevity pay and pay periods. * * * 


Section 9 of the same act contains the following provision: 


For purposes of my enlisted men of the Army, the Navy, and the Marine 
Corps, and the Coast Guard shall be distributed in the several pay grades by 
the Secretary of War, the Secretary of the Navy, and the Secretary of the 
Treasury, respectively. 


Under the provisions of section IV, War Department Circular 204, 








? 1942, an enlisted man who was formerly classified as a private, first 
t class, specialist first class, is now classified as a technician fourth grade 
and had the enlisted man here involved remained on the active list 
y until after the effective date of said circular he would have been 
r disrated and placed in that grade. The purpose of the circular was 
? to place the enlisted men who previously held specialist ratings in a 
13 grade commensurate with the duties they perform and to give them 
P pay in keeping with the pay réceived by them for the grades and 
: specialist ratings provided under the prior repealed law. The act 
| of March 2, 1907, supra, gives an enlisted man retired pay based on 
? the pay of the rank on which he was retired and it is well established 
" that changes in the pay of a rank for active enlisted men apply to the 
retired pay of retired enlisted men of the same rank. 20 Comp. Gen. 
dl 213 and decisions therein cited. See, also, 2 Comp. Gen. 9 and decision 
- B-32090, February 20, 1943. Accordingly, the enlisted man here in- 
* volved is entitled to retired pay based on the pay of the fourth pay 
grade as authorized by the act of June 16, 1942, supra, and payment 
a on the voucher, returned herewith, is authorized if otherwise correct. 
ng 
he (B-37848) 
rm TRAVELING EXPENSES—WAR DEPARTMENT EMPLOYEES 
en In view of the broad authority and discretion vested in the Secretary of War 
th under the act of July 2, 1940, to use War Department appropriations for 


various purposes, including the construction and operation of military facili- 
ties by Government personnel, and the payment of “such * * * travel ex- 
penses, as he may deem necessary to carry out the purposes of this Act, 
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the traveling expenses—within the limits of the Standardized Government 
Travel Regulations—of new employees to their first duty stations may be 
paid from funds otherwise available, upon a determination by the Secretary 
that certain employments or classes of employments necessary to carry out 
a project under the said act cannot be effectuated without the payment of 
such expenses. 

Where the Secretary of War determines that certain employments or classes of 
employments necessary to carry out a project under the act of July 2, 1940, 
cannot be effectuated without the payment of new employees’ travel expenses 
to their first duty stations in areas of critical manpower shortages, the au- 
thorization therefor should indicate in a summary way the facts upon which 
it is based, should stipulate the areas of critical manpower shortage and the 
classes of employment to be benefited, and should be referred to in any in- 
dividual travel orders issued under its authority. 


Comptroller General Warren to the Secretary of War, November 3, 1943: 
I have your letter of October 23, 1943, as follows: 


The effective prosecution of the war has been adversely affected in a material 
degree by critical manpower shortages in certain areas of the country where 
private industry and government agencies have absorbed all available elements 
of the local labor market. In such instances, and particularly where the nature 
of war industries and War Department administration prghibit decentralization, 
it is imperative that measures be taken to expedite recruitMent of personnel out- 
side the areas of critical shortage for service within such areas. The Depart- 
ment considers the problem to be of sufficient gravity to warrant full exploration 
of all possible measures which will ease present barriers hindering the work of 
the military establishment, 

The single inducement which will most contribute to the desired end is con- 
sidered to be that of furnishing transportation to persons recruited in other 
areas. In this connection, it is pertinent to point out that the Navy Department 
has found this fact to be of sufficient gravity to warrant the allocation and use 
of funds from the Emergency Fund of the President to meet obligations incurred 
by the Civil Service Commission for recruitment expenses necessary to procure 
and transport personnel into areas of critical shortage where Navy Department 
establishments are in operation. 

It is the view of the War Department that authority exists for ‘the use of its 
current appropriations for payment of necessary travel expenses of persons se- 
lected for employment in critical areas when the manpower shortages cannot be 
alleviated without payment of such travel expenses. In support of this view, at- 
tention is directed to the provisions of Section 4 (a) of the act of July 2, 1940 
(Public Law 703—76th Congress), which is in pertinent part as follows: 

“Sec. 4. (a) The Secretary of War is further authorized to employ such addi- 
tional personnel at the seat of government and elsewhere, and to provide for 
such printing and binding, communication service, supplies, and travel expenses, 
as he may deem necessary to carry out the purposes of this Act * * *.” 

In view of the imperative need for recruiting necessary personnel, your early 
advice is requested as to whether current appropriations available to the War 
Department for traveling expenses may be used to defray traveling expenses 
of selected personnel to the first duty station in critical areas, pursuant to the 
Act approved 2 July 1940 (Public Law—76th Congress), or otherwise. 


The statutory provision quoted in your letter supplements and pro- 
vides the means of executing the substantive provisions of the pre- 
ceding sections of the act, 54 Stat. 712, 718, 50 U. S. C. App. 1171, 
which broadly authorize the use of War Department appropriations 
for various purposes, including the construction, etc., of military posts 
and facilities, the purchase and manufacture of military equipment 
and supplies, and the operation of such facilities, by Government per- 
sonnel or under contract. Those substantive provisions were con- 
tinued in force by section 18 of the act of June 5, 1942, 56 Stat. 317, 
50 U. S. C. App. 773, which, by evident implication, continues the 
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procedural or implementing provisions of the quoted section (4a) 
of the original act. 

The rule that the cost of reporting to the employee’s first duty sta- 
tion is personal, not official, is a general one, and is applicable when 
the salary of the position to be filled is fixed by law or regulation, or, 
if the salary be not so fixed, when no provision for travel expenses is 
made a part of the compensation agreed upon in advance for the 
position. 22 Comp. Gen. 392; id. 869; B-37105, October 18, 1943, 23 
Comp. Gen. 280. Referring to the particular act of July 2, 1940, 
the original draft which eventuated or culminated in that enactment 
(H. R. 9850) contained only the usual provision for “travel expenses,” 
which, of course, would have implied the application of the settled 
rule just referred to. By amendment, however, the language of the 
draft significantly was changed to provide for “such * * * travel 
expenses, as he [the Secretary of War] may deem necessary to carry 
out the purposes of this Act.” 

It has been recognized that the act of July 2, 1940, vests a broad 
discretion and authority in the Secretary of War (20 Comp. Gen. 196; 
id. 245) but without entailing a collective waiver of the accepted 
rules for the conduct of the War Department’s functions (21 Comp. 
Gen. 273). Specifically as to travel expenses, any real significance 
of the unusual language quoted is lost if it does not result that 
such necessity justifies the payment of the usual travel expenses in 
certain situations where, otherwise, travel expenses lawfully could not 
be paid. What diverse situations are included need not now be gen- 
eralized, but it may be accepted that if a certain employment or class 
of employments necessary to carry out a project under the act of 1940 
cannot be effectuated without the payment of the new employees’ 
travel expenses to the first duty stations, and the Secretary of War 
should so find and determine, such expenses within the limits of the 
Standardized Government Travel Regulations would be payable from 
funds otherwise available. 

For such purpose, the Secretary’s authorization properly would 
(1) indicate in a summary way the facts upon which it is based, (2) 
stipulate, with reasonable particularity, the areas of critical shortage 
into which the new appointees are to be sent and the classes of em- 
ployment to be benefited, and (3) be referred to in any individual 
travel order issued under its authority. Also, it would be appropriate 
to require of such appointees an undertaking to serve some minimum 
period of time at the new post, in order that the purpose of the travel 
allowance be not defeated. 


\ 


~ 
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(B-37086) 
PAY—SERVICE CREDITS—NAVAL MILITIA OF THE STATES, ETC. 


Commissioned officers, exclusive of commissioned warrant officers, of the Regular 
Navy and Naval Reserve may count for pay purposes under sections 1, 3, 
and 3A of the Pay Readjustment Act of 1942, as amended, all legal service 
in the Naval Militia of the several States, Territories and the District of 


Columbia, irrespective of whether such service was prior or subsequent to 
June 3, 1916. 


Assistant Comptroller General Yates to the Secretary of the Navy, November 


» 1943: 


There has been considered your letter of September 17, 1948, in 
which you request decision on the following questions: 


(1) Whether commissioned officers, exclusive of commissioned warrant offi- 
cers, of the Regular Navy and Naval Reserve may count for pay purposes under 
the provisions of sections 1, 3, and 3A of the Pay Readjustment Act of 1942, as 
amended, supra, all periods during which they held commissions or were enlisted 
in the Naval Militia of the severa! states, territories and the District of Columbia 
for the period prior to 1 July 1922 and subsequent to 1 July 1925. 

(2) Whether such officers may count similar service during the period 1 July 
1922 to 30 June 1925. 


In a decision of this office dated June 23, 1931, A-37110, it was held 
that a medical officer of the Regular Army was not entitled to addi- 
tional longevity pay on account of service while holding a commission 
in the Naval Militia of the State of Michigan covering the period 
December 4, 1907, to May 31, 1910, under the provisions of section 1 
of the act of June 10, 1922, 42 Stat. 625, 627—which authorized 75 
per centum of all periods of time during which officers of the services 
mentioned in the title of the act held commissions in the Organized 
Militia between January 21, 1903, and July 1, 1916—for the reason 
that the Naval Militia did not constitute a part of the Organized 
Militia prior to the act of February 16, 1914, 38 Stat. 283. 

The pertinent part of paragraph 11, section 1, of the act of June 
10, 1922, considered in that decision, reads as follows: 


* * * For officers in the service on June 30, 1922, there shall be included 
in the computation all service which is now counted in computing longevity 
pay, and service as a contract surgeon serving full time; and also 75 per centum 
of all other periods of time during which they have held commissions as officers 
of the Organized Militia between January 21, 1903, and July 1, 1916, or of the 
National Guard, the Naval Militia, or the National Naval Volunteers since 
June 38,1916 * * *, 


In a decision dated June 2, 1925, A-9404, to the Secretary of the 
Navy, there was considered the effect of section 3 of the act of June 
10, 1922, 42 Stat. 627, as amended, upon the right of officers of the 
Naval Reserve created by the act of February 28, 1925, 43 Stat. 1080, 
to count prior Naval Militia service. Said section 8 provided for 


the crediting to such officers of— 


* * * full time for all periods during which they have held commissions 


as officers of any of the services mentioned in the title of this Act, or in the 
Organized Militia prior to.July 1, 1916, or in the National Guard, or in the 
Naval Militia, or in the National Naval Volunteers, or in the Naval Reserve 
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Force or Marine Corps Reserve Force. when confirmed in grade and qualified 
for all general service, with full time for all periods during which they have 
performed active duty under reserve commissions, and with one-half time for 
all other periods during which they have held reserve commissions. 


It was held in the decision of June 2, 1925, supra, that such commis- 
sioned officers were entitled to credit for periods of membership in 


the Naval Militia as specifically granted for service therein by section 
3 of the act of June 10, 1922. 


It is to be noted that whereas the conclusion in the decision of June 
23, 1931, denied to officers of the Regular service the crediting of 
Naval Militia service prior to the act of February 16, 1914, under the 
specific provisions of section 1 of the act of June 10, 1922—on the 
ground that during such period of service in the Naval Militia they 
constituted no part of the Organized Militia—the decision of June 
2, 1925, authorized all prior service to be credited by officers of the 
Naval Reserve created by the act of February 28, 1925, under the 
broad provisions of section 3 of the act of June 10, 1922, which, 
while limiting the service in the Organized Militia to periods during 
which they held commissions therein prior to July 1, 1916, contained 
no qualification or limitation as to the time when they held commis- 
sions in the Naval Militia. These provisions for the crediting of.the 
specified time while holding commissions in the several reserve forces 
were continued in sections 1 and 3 of the Pay Readjustment Act of 
June 16, 1942, 56 Stat. 360, but by the amendment of December 2, 
1942, 56 Stat. 1037, it was provided as follows: 


That the eleventh paragraph of sectién 1 of the Pay Readjustment Act of 
1942 (Public Law 607), approved June 16, 1942, is amended to read as follows: 

“In computing the service for all pay purposes of officers paid under the pro- 
visions of this section, such officers shall be credited with full time for all 
periods during which they have held commissions as officers of any of the services 
mentioned in the title of this Act, or in the Organized Militia prior to July 1, 1916, 
or in the National Guard, or in the National Guard Reserve, or in the National 
Guard of the United States, or in the Officers’ Reserve Corps, or in the Naval 
Militia, or in the National Naval Volunteers, or in the Naval Reserve Force, 
Naval Reserve, Marine Corps Reserve Force, Marine Corps Reserve, Coast Guard 
Reserve, and the Reserve Corps of the Public Health Service, or in the Philippine 
Scouts, or in the Philippine Constabulary, and service of Coast and Geodetic 
Survey officers authorized in section 2 (b) of the Act of January 19, 1942 (Public 
Law 402, Seventy-seventh Congress): Provided, That for officers in service 6n 
June 30, 1922, there shall be included in the computation, in addition to the 
service set forth above, all service whic® was then counted in computing longevity 
pay, and service as a contract surgeon serving full time. Longevity pay for 
officers in any of the services mentioned in the title of this Act shall be based 
on the total of all service in any or all of said services which is authorized to 
be counted for longevity pay purposes under the provisions of this Act or as 
may otherwise be provided by law.” 

Sec, 2. The first paragraph of section 8 of the Pay Readjustment Act of 1942 
(Public Law 607), approved June 16, 1942, is amended to read as follows: 

“Sec. 3. When officers of the National Guard or of the Reserve forces of any 
of the services mentioned in the title of this Act, including Reserve officers, are 
authorized by law to receive Federal pay, except armory drill and administrative 
function pay, they shall receive pay as provided in section 1 of this Act, and 
in computing their service for pay they shall be credited with full time for all 
periods during which they have held commissions as officers of any of the 
services mentioned in the title of this Act, or in the Organized Militia prior to 
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July 1, 1916, or in the National Guard, or in the National Guard Reserve, or in the 
National Guard of the United States, or in the Officers Reserve Corps, or in the 
Naval Militia, or in the National Naval Volunteers, or in the Naval Reserve 
Force, Naval Reserve, Marine Corps Reserve Force, Marine Corps Reserve, 
Coast Guard Reserve, and the Reserve Corps of the Public Health Service, or 
in the Philippine Scouts, or in the Philippine Constabulary, and service authorized 
in section 2 (b) of the Act of January 19, 1942 (Public Law 402, Seventy- 
seventh Congress).” 

Sec. 3. The Pay Readjustment Act of 1942 (Public Law 607) approved June 
* 1942, is amended by inserting after section 3 thereof the following new sec- 

on: 

“Sec. 8A. During the existence of any war declared by Congress and for six 
months immediately following the termination of such war, in computing the 
service for all pay purposes of officers paid under the provisions of section 1 or 
8 of this Act, such officers, in addition to the time required to be credited by 
such sections, shall be credited with full time for all periods during which they 
were enlisted or held appointments as warrant officers or Army field clerks or as 
commissioned warrant officers in any of the services mentioned in the title of 
this Act, or in the Regular Army Reserve, or in the organized Militia prior to 
July 1, 1916, or in the National Guard, or in the National Guard Reserve, or in 
the National Guard of the United States, or in the enlisted Reserve Corps, or in 
the Naval Militia, or in the National Naval Volunteers, or in the Naval Reserve 
Force, Naval Reserve, Marine Corps Reserve force, Marine Corps Reserve, Coast 
Guard Reserve, and the Reserve Corps of the Public Health Service, or in the 
Philippine Scouts, or in the Philippine Constabulary. The provisions of this 
section shall not be construed to permit any commissioned officer to receive pay 
and allowances in excess of the maximum limitations imposed upon the total 
pay and allowances of any rank or grade by any of the provisions of this Act.” 

Sec. 4. This Act shall become effective as of June 1, 1942, but no back pay or 
allowances for any period prior to such date shall accrue by reason of the 
enactment of the Act. 


Insofar as here material, section 1 of the act of December 2, 1942, 
confers pay benefits to commissioned officers of the services mentioned 


in the title of the acts of June 10, 1922, and June 16, 1942, on sub- 
stantially the same basis as authorized for officers of the reserve forces, 
not only in section 3 of the amended act but, also, as previously 
authorized for such Reserve officers under section 3 of the act of June 
10, 1922. Compare decision of June 2, 1925, supra. Since to only a 
limited extent did members of the Naval Militia prior to February 
16, 1914, comprise part of the Organized Militia, the view appears 
reasonably sound that the omission from section 1 of the act of 
December 2, 1942, of the qualifying phrase “or of the National Guard, 
the Naval Militia, or the National Naval Volunteers since June 3, 
1916”—language which was contained in the acts of June 10, 1922, 
and June 16, 1942—has the legal..effect, by the specific enumeration 
of the services authorized to be credited, of including all time in the 
Naval Militia irrespective of whether such time was prior or sub- 
sequent to June 3, 1916. 

Accordingly, all legal service in the Naval Militia properly may 
be included in the computation of pay of commissioned officers, ex- 
clusive of commissioned warrant officers, under sections 1, 2 and 8 of 
the act of December 2, 1942. Such Naval Militia service does not 
include service “in reserve”, as to which see 25 Comp. Dec. 688. Your 
questions (1) and (2) are answered in the affirmative. 


a ee ee a ee. ae! a. 
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Also, you request decision as to whether Lieutenant Robert Argyle 
Chamberlain, D-V(S), USNR, is entitled to count for the purpose of 
computing his longevity pay, prior enlisted service in the Minnesota 
Naval Militia during the period 1909 to 1916, under the conditions 
set forth in the correspondence which you enclose, and, if so, whether 
the affidavits transmitted are sufficient to substantiate credit of the 
service performed by him. 

The file contains a letter dated June 16, 1943, from the Adjutant 
General’s Office, Saint Paul, to an attorney for Lieutenant Chamber- 
lain, reading as follows: 


In reply to your communication of June 11, 1943, we wish to advise that we 
cannot establish the service record of Robert A: Chamberlain who claims service 
in the Minnesota Naval Militia from 1909 to 1917. 

This office has no record of ever receiving enlistment or reenlistment papers for 
this man, and the only record we have for him is a notation on the monthly report 
of the Second Division, First Battalion, Minnesota Naval Militia, dated January 1, 
1913, which shows that a man by the name of R. A. Chamberlain was appointed a 
bugler. On the monthly report for the Second Division, First Battalion, Minne- 
sota Naval Militia, dated July 1914, is the following notation: “R. A. Chamber- 
lain is hereby discharged per expiration of term of service as QM2c.” 

The above is the sum total of the information obtained after a full day’s work 
on Robert A. Chamberlain’s case, 


In a letter dated July 29, 1943, to the Chief of Naval Personnel, 
Lieutenant Chamberlain furnished the following statement of service: 


(a) Full Name Under Which Served—Robert Argyle CHAMBERLAIN. 
nahes Branch of Service—Second Division, First Battalion, Minnesota Naval] 

litia. 

(c) Serial Number—Not available. 

(d) Fey and Place of Enlistment—1909, Duluth, Minnesota (See enclo- 
sure (1)) 

(e) Date and Place of Discharge—July 1916 at, Duluth Minnesota. 

(f) Rank or Rating at Discharge—Quartermaster (See enclosures 1 and 6) 

(g) Date and Place of Birth—30 August 1892, at Chicago, Illinois. 


Also, there is submitted an affidavit executed by the officer’s attorney, 
wnich merely recites the history of the attorney’s conduct of the case 
and is of no probative value, and an affidavit executed by one Edgar G. 
Smith on July 12, 1948, in which the affiant states that he was well 
acquainted with Robert Argyle Chamberlain and that said Chamber- 
lain served in the First Division, Minnesota Naval Militia—of which 
affiant was the commanding officer from July 12, 1909, until February, 
1916—from some time in 1909 continuously to April, 1917. It is noted 
that Lieutenant Chamberlain states that he served in the Second 
Division and that the records of the Adjutant General’s Office make 
reference to one R. A. Chamberlain of the Second Division. It is 
noted, also, that Lieutenant Chamberlain states that he was dis- 
charged from the Minnesota Naval Militia in July, 1916. Smith’s 
affidavit, executed some 30 years after the events in question, and 
based solely on the affiant’s memory may not be accepted as establishing 
the facts therein set forth. See decision of June 20, 1980, A-31680. 

The official records of the State Adjutant General’s Office show that 
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one “R. A. Chamberlain” was appointed a bugler in the Minnesota 
Naval Militia on or prior to January 1, 1913, and show him as dis- 
charged on the monthly report for July, 1914. Said records do not 
legally establish, hence may not be accepted as supporting, service in 
the Minnesota Naval Militia of “Robert A. Chamberlain” or “Robert 
Argyle Chamberlain” during the period claimed. 

The correspondence transmitted with your letter is returned here- 
with as requested. . 


(B-87871) 
LEASES—EFFECT OF PARTIAL CANCELLATION DURING LEASE TERM 


Where a lease contains two provisions, one providing for cancellation of the 
lease or any portion thereof at the termination of any annual renewal date 
upon 90 days’ written notice, and the other reserves to the Government an 
option of renewal for another fiscal year upon 90 days’ written notice, the 
Government may not, after exercising its option of renewal of the entire 
lease for another fiscal year, effect a partial cancellation by issuance of 
a cancellation notice effective at other than the termination of the effective 
annual renewal date, and such an attempted partial cancellation will not 
operate to relieve the Government from liability for any damages incident 
to the abandonment of a part of the building prior to the annual renewal 
date. 


Comptroller General Warren to the Liaison Officer, Office for Emergency Manage- 
ment, November 4, 1943: 


I have a letter dated October 25, 1943, from the Director, Division 
of Central Administrative Services, Office for Emergency Manage- 
ment, requesting decision whether the Government under the terms 
of lease OEM-8a-69, dated April 15, 1942, as renewed, may effect 
partial cancellation of the space occupied under said lease upon 90 
days’ written notice to the lessor at any time after June 30, 1943, 
such notice to be computed from the date of mailing. It appears 
from said letter and the enclosures transmitted therewith that the 
lessor contends that, as the lease has been renewed for the fiscal year 
ending June 30, 1944, under the provisions of paragraph 5 of the 
lease the Government’s right to cancel the lease or any portion 
thereof can be exercised only at the termination of any annual re- 
newal date, upon 90 days’ written notice to be computed from date 
of mailing, as provided for under paragraph 2 of said lease, and 
that the lessor has notified the Government that it cannot accept as 
valid and binding cancellation notices for the space on the ninth, 
tenth, eleventh and twelfth floors issued by the Government on June 
1 and August 31, 1943, purporting to become effective on August 31, 
and November 29, 1943, respectively. 

With respect to the lessor’s contention, it is stated in the submission : 


There has now arisen some question as to the Government’s right to cancel 
this lease except at the termination of any annual renewal date. Paragraph 
two of the lease, quoted abéve, is ambiguous and is in apparent conflict with 
paragraph five. Under the terms of this lease the original tenure period extended 
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from April 15, 1942 to June 30, 1943. Paragraph 5 of the lease requires affirmative 
action on the part of the Government to effect renewal thereof from year to 
year, by giving the lessor 90 days’ notice in writing. Should the Government 
fail to exercise that option by affirmatively notifying the lessor in writing 90 
days prior to the termination of the lease or any renewal thereof, the lease would 
Ipso Facto be cancelled and obviouslyahe Government would not be in a position 
to hold that it was automatically renewed because paragraph two had not been 
complied with, that is, no notice of cancellation had been given the lessor. It 
would appear therefore, that paragraph two is somewhat ambiguous and is in 
conflict with paragraph five. 

The lessor contends that under the terms of this lease the Government could 
effect its cancellation only at the termination of any annual renewal date, upon 
90 days’ written notice to the lessor. Obviously this was not the intent of the 
clause in question since, notwithstanding this clause, should the Government 
desire to cancel the lease or any portion thereof, at the termination of any annual 
renewal date, it would be necessary merely to refrain from exercising the renewal 
option, which would constitute an effective cancellation of the lease. 

It is apparent therefore, that paragraph two was incorporated to accomplish 
another purpose. While it is admitted that paragraph two is ambiguous and 
does not clearly reflect that it was intended to permit cancellation at any time 
after June 30, 1943, upon 90 days’ written notice to the lessor, the contracting 
officer involved in negotiations, insists that this was the express intent of para- 
graph two. 


Lease OEM-8a-69, provides for occupancy as office space of 58,375 
square feet of floor space located on the second to the twelfth floors, 
inclusive, and 3,519 square feet of space suitable for storage on the 
ground floor of the Fidelity Building for the term beginning from 
date of occupancy and ending June 30, 1943, at annual rental rate of 
$1.50 per square foot for the office space and $0.47 per square foot for 
the storage space. 

Paragraphs 2 and 5 of the lease referred to above provide as fol- 
lows: © 

The Government reserves the right to cancel this lease, or any portion thereof, 
at the termination of any annual renewal date, upon ninety (90) days’ written 
notice to the lessor; such notice to be computed from date of mailing and fur- 


ther provided that cancellation shall in no event be effected prior to June 30, 
1943. 
* «© * * ” * s 

This lease may, at the option of the Government be renewed from year to year 
at a rental of One Dollar and Fifty cents ($1.50) per square foot per annum, 
for space on 2nd to 12th floors; Fofty-seven cents ($0.47) per square foot per 
annum for storage space on ground floor and otherwise upon the terms and con- 
ditions herein specified, provided notice be given in writing to the Lessor at least 
ninety (90) days before this lease or any renewal thereof would otherwise ex- 
pire: Provided that no renewal thereof shall extend the period of occupancy of 


oo premises beyond the thirtieth day of June, Nineteen Hundred and Forty- 
ight. 


It is stated in the submission that on March 25, 1943, a written notice 
was addressed to the lessor, as follows: 


* * * “The United States of America, this, the 25th day of March, 1943, 
elects to renew the said lease for the period of one (1) year from and after June 
30, 1943 and by. these presents does renew, extend and adopt the said lease and 
all the terms and conditions thereof for the period beginning July 1, 1943, and 
ending June 30, 1944.” 


The record shows that under dates of June 12 and July 8, 1942, 


supplemental] leases Nos. 1 and 2 were entered into with the lessor for 
752 square feet and 735 square feet of space on the ground floor of the 
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building for terms beginning June 15 and July 8, 1942, and ending 
June 30, 1943, respectively. Each of the supplemental leases is renew- 
able annually after the original term until June 30, 1948, upon 30 days’ 
written notice to the lessor and paragraph 2 of each of the said supple- 
mental leases provides for cancellation by the Government upon 30 
days’ written notice to the lessor. 

On Standard Form 1036 attached to the original lease it is stated 
that the lease was entered into without advertising; and, in explana- 
tion of such action, it is stated— 


Exemption from Section 8709 Revised Statutes as contained in Current Appro- 
priation Act. 


In this connection, it is stated, in effect, in the lessor’s letter of April 
15, 1943, relative to its claim for elevator service, repairs, alterations 
and improvements in fitting the premises for occupancy of the Gov- 
ernment, that said premises were not voluntarily vaeated by the ten- 
ants occupying the building prior to the Government’s occupancy 
but that said premises were commandeered by the Government and 
notices to vacate issued to such tenants without notice to the lessor. 

Provisions of a lease which are apparently conflicting must be recon- 
ciled if possible by a reasonable interpretation; 35 C. J. 1179. How- 
ever, any failure of a lease to express the full intention of one of the 
leasing parties cannot be overcome by a construction in favor of the 
party drafting said lease. Compare Manhattan Property v. Irving 
Trust Company, 66 F. 2d 478; certiorari granted 290 U. S. 619; af- 
firmed-291 U. S. 320, rehearing denied 292 U. S. 697. 

When read separately there is no ambiguity in the provisions of 
paragraphs 2 and 5 of the original lease as written; and while the 
provisions of paragraph 2, standing alone, might be open to objection 
as an attempt to make the lease self-perpetuating in effect until June 
30, 1948, by reason of the affirmative action required on the part of the 
Government to terminate said lease prior to that time, such objection 
is overcome if effect be given to paragraph 5 of the lease which re- 
quires at least 90 days’ notice of renewal before the expiration of any 
renewal term. Furthermore, it is to be observed that while para- 
graph 5 gives the Government the right of renewal at its option, such 
right has reference to the lease in its entirety and if the Government 
should desire to renew only a portion of the lease it would be necessary 
for it to exercise not only the right given by paragraph 5, but also the 
right given by paragraph 2 to cancel any portion of the lease at the 
termination of any annual renewal date upon 90 days’ written notice. 
Hence, the Government by giving the lessor the required notices re- 
quired under paragraphs 2 and 5 of the original lease could accom- 
plish a reduction in the space occupied for any renewal term. To this 
extent, paragraph 2 of the original lease not only is reconcilable with 
paragraph 5 of said lease but gives to the Government a valuable right 
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which it otherwise would not have. However, be that as it may, both 
the cancellation provision of paragraph 2 of the original lease and the 
. renewal provision of paragraph 5 of said lease specifically are made 
applicable at the termination of the renewal dates and there is no pro- 
vision in the lease granting the Government a right to cancel the lease 
or any part thereof on any other date. Notice having been given as 
provided in paragraph 5 of the lease of the Government’s intention 
to renew for the term ending June 30, 1944, and in the absence of any 
notice as specifically required by paragraph 2 of the lease of a total 
or partial cancellation at the termination of the effective annual re- 
newal date, the Government’s obligations under the lease will not ter- 
minate until the expiration of such term. Hence, the notices of June 1 
and August 31, 1943, referred to, by which partial cancellations were 
attempted cannot operate to relieve the Government from liability for 
any damages which the lessor can establish as incidental to the abandon- 
ment of that part of the building occupied under the original lease. 
However, with respect to the supplemental leases, referred to above, the 
Government’s obligations thereunder may be terminated in whole or in 
part at any time upon a timely written cancellation notice to the lessor 
(30 days) as specifically provided.for under paragraph 2 of the said 
supplemental leases. 

It necessarily follows that the Government, in the circumstances as 
reported in your letter, will have no further right to cancel any part 
of the original lease until the termination of the current renewal term 
without liability to the lessor on account of damages resulting there- 
from, 

While it may have been the intention of the contracting officer of the 
Government to obtain for the Government some other right of can- 
cellation such intention is in no way expressed in the original lease. 
As stated by the Supreme Court of the United States in Calderon v. 
Atlas Steamship Company, 170 U. S. 272, 280: 

It is true that in cases of ambiguity in contracts, as well as in statutes, courts 
will lean toward the presumed intention of the parties or the legislature, and will 
so construe such contract or statute as to effectuate such intention; but where 
the language is clear and explicit there is no call for construction, and this prin- 
ciple does not apply. Parties are presumed to know the force and effect of the 
language in which they have chosen to embody their contracts, and to refuse to 
give effect to such language might result in artfully misleading others who had 
relied upon the words being used in their ordinary sense. In construing contracts 
words are to receive their plain and literal meaning, even though the intention 


of the party drawing the contract may have been different from that 
expressed. * * * 


See also Henrietta Mills v. Commissioner of Internal Revenue, 52 F. 
2d 931, 934; MacDonald v. Commissioner of Internal Revenue, 76 id. 
518, 515. 

It is unfortunate that the contracting officer did not properly protect 
the Government’s interest in this instance. 
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(B-37096) 


TRAVELING EXPENSES—TRANSFERS—TEMPORARY STATION LATER 
MADE NEW STATION—DELAYED RECEIPT OF NOTICE 


Where an employee, while at a temporary duty station, was permanently trans- 
ferred to that station but notice of the transfer was not received by him 
until he returned to his old station incident to his original orders, his change 
of station was not effective until he returned to the new pernfanent station, 
and, therefore, he is entitled to per diem in lieu of subsistence while at the 
temporary station subsequently made permanent, and to traveling expenses 
in connection with travel therefrom to his old station and return. 


Comptroller General Warren to Maj. W. K. Bond, U. S. Army, November 5, 1943: 

By first indorsement dated September 16,1943, the Fiscal Director, 
Army Service Forces, forwarded here for consideration your letter 
of August 14, 1943, as follows: 


Herewith claim of Alexander L. McKinney, civilian employee for per diem and 
reimbursement of expenses incident to official travel. 

Payment cannot be made by this office due to doubt as to validity of orders and 
as to sufficiency of affidavits. 


The undersigned is Disbursing Officer at Holabird Ordnance Depot, Baltimore, 
Maryland and has been presented the attached vouchers for payment. 


The information furnished with the vouchers shows that Alexander 
L. McKinney, civilian employee, with permanent station at Holabird: 
Ordnance Depot, Baltimore, Maryland,-arrived at Detroit, Michigan, 
on April 12, 1943, for approximately 30 days’ temporary duty under 
Special Orders No. 88, dated April 8, 1943, which authorized a per 
diem of $6 while traveling and while on temporary duty at Detroit, 
and return to Baltimore upon completion of the temporary duty 
unless otherwise directed. He remained on duty at Detroit until May 
11, 1943, on which date he arrived back at Holabird Ordnance Depot, 
Baltimore, Maryland—the temporary duty at Detroit having been 
completed. On April 21, 1948, Special Orders No. 101, were issued 
amending Special Orders No. 88, dated April 8, 1943, by extending the 
period for temporary duty at Detroit until the close of business on 
May 15, 1943, and making the temporary duty at Detroit a permanent 
change of station effective May 16, 1943. On May 13 and 14, 1943, the 
employee traveled in his automobile from Baltimore to Detroit under 
Special Orders No. 122, dated May 13, 1943, which authorized mileage 
at three cents per mile and $6 per diem for the travel. 

While the vouchers forwarded with your letter are not approved 
for any amount, and the question for advance decision is not stated 
specifically (see 22 Comp. Gen. 588), it is understood from the corre- 
spondence furnished with the file that the matter in doubt is whether 
the employee’s permanent transfer of duty station from Baltimore, 
Maryland, to Detroit, Michigan, was effective on April 21, 1943, the 
date the transfer orders (Special Orders No. 101) were issued, or on 
May 11, 1943, the date the orders were received by the employee. 
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It is stated in letter dated June 25, 1943, from Colonel G. W. Vaughn, 
Tank-Automotive Center, Detroit, Michigan, to the Commanding 
General at* Holabird Ordnance Depot, Baltimore, Maryland, that 
when the employee applied, apparently at Baltimore, for his per diem 
covering the period of time he was in Detroit, he was told that he 
would not be paid for the period from April 21, the date of Special 
Orders No. 101, transferring him permanently to Detroit, to May 11, 
1943, the date he returned to Holabird Ordnance Depot at Baltimore, 
Maryland; and that he would have to pay for the transportation pro- 
cured on transportation requests for the return trip from Detroit to 
Baltimore, and that he would be charged with per diem already paid 
him for April 21 to 27, 1943. The reason given for that action is 
that the Finance Department considered him permanently transferred 
to Tank-Automotive Center at Detroit as of the date of Special Orders 
No. 101, directing his permanent transfer to be effective May 16, 1943. 

The employee has furnished a certificate stating he did not receive 
Special Orders No. 101, dated April 21, 1943, until after he arrived 
at Holabird Ordnance Depot on May 11, 1943, and that this was the 
first date he knew these orders were in existence. Said statement is 
substantiated by photostatic copies of an envelope bearing the returti 
address of the Holabird Ordnance Depot, Baltimore, Maryland, ad- 
dressed to Mr. Alexander L. McKinney, Detroit, Michigan, and post- 
marked at Baltimore on April 22, 1943, which shows a stamp “REA- 
SON FOR NON-DELIVERY.” It appears that the employee acted 
in good faith when he returned to Baltimore, his old permanent sta- 
tion, on May 11, 1943, under his orders of April 8, 1943, and no reason 
is apparent why his certificate should not be accepted. 

It uniformly has been held that when a civilian employee is per- 
manently transferred to a place at which he already is on duty under 
competent orders, the transfer is effective upon the date he receives 
notice thereof. Decisions of March 16, 1942, B-23939; and July 22, 
1942, B-26965.. But if an employee is transferred to a place where 
he is not on temporary duty, his post of duty changes on the date he 
actually arrives at the new station. 5 Comp. Gen. 337; id. 874. 

In the present case the employee received his transfer ordets, Special 
Orders No. 101, dated April 21, 1943, at Baltimore, his old permanent 
station, and not while he was on temporary duty at Detroit. It ap- 
pears, therefore, that the change of duty station was effective on May 
14, 1943, the date he arrived at the new permanent station under Spe- 
cial Orders No, 122, dated May 13, 1943. Accordingly, he is entitled 
to per diem while he was in Detroit from 8:10 a. m. on April 12, to 
5:10 p. m. on May 10, 1943; to per diem from 5:11 p. m. on May 10, 
1948, to 12 noon on May 11, and travel expenses incurred in returning 
to Baltimore on that date; and to per diem and traveling expenses in- 

598796—44—vol. 23-24 
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curred on May 13 and 14, 1943, in traveling to the new permanent 
station. 


The voucher may be paid in the proper amount determined in ac- 
cordance with the above. 


The voucher and supporting papers are returned herewith. 


(B-87698) 
LEAVES OF ABSENCE—POSTMASTERS 


Although postmasters are not within the purview of the provisions in 39 U. S. 
Code 832 establishing a 40-hour, 5-day week for postal employees, they may 
be regarded as “employees in the postal service” for leave purposes within the 
meaning of 39 U. S. Code 823, granting annual and sick leave of absence 
with pay to postal employees, but there may not be excluded from the com- 
putation of their leave Saturdays “or short work-week day observed by the 
community other than Saturday.” 

If it be administratively found and determined that the attendance of postmasters 
at State or national postmasters’ conventions constitutes official business, 
it would not be improper to grant postmasters leave of absence with pay 
for the purpose of attending such conventions. 

The act of June 25, 1938, extending the classified civil service to postmasters 
of the first, second and third class, has no effect upon the granting of leave 
of absence with pay to postmasters. 

Pursuant to the postal regulation with respect to the accumulation by post- 
masters of unused annual leave accruing during a fiscal year, such leave 
may be regarded as cumulative from the date of appointment as postmaster, 
regardless of whether the appointment was made in accordance with the civil 
service laws and regulations, or as cumulative from the effective date of 
the regulation, whichever is later. 


Comptroller General Warren to the Postmaster General, November 6, 1943: 
T have your letter of October 15, 1943, as follows: 


— 44 (a) of the Postal Laws and Regulations (39 U. S. C. 823) reads 

as follows: 

“Employees in the Postal Service shall be granted fifteen days’ leave of absence 
with pay, exclusive of Saturdays, Sundays, and holidays, each fiscal year, and 
sick leave with pay at the rate of ten days a year, exclusive of Saturdays, Sundays, 
and holidays, to be cumulative, but no sick leave with pay in excess of six months 
shall be granted during any one fiscal year. Sick leave shall be granted only 
upon satisfactory evidence of illness in accordance with the regulations to be 
prescribed by the Postmaster General : Provided, That the fifteen days’ leave shall 
be credited at the rate of one and one-quarter days for each month of actual 
service. : 

The regulations governing leave granted to postmasters will be found in Para- 
graph 5, Section 445 of the Postal Laws and Regulations, amended by Order 
No. 20104, February 13, 1948. 

. Attention is invited to your decision of June 5, 19389 (B-93) [18 Comp. Gen. 904] 
which holds that rural carriers are “employees in the postal service” and are 
entitled to leave benefits provided under Section 11 of the Act of February 28, 
1925 as amended by the Act of May 17, 1928 but that they are not included within 
the purview of the Act of August 14, 1985 as amended by the Act of August 16, 
1987 which fixes a five-day work week for certain classes of postal employees. 

The decision also holds that inasmuch as rural carriers are required to work 
six days per week, including Saturdays, that absences for Saturdays should 
be charged to leave. 

The Department has received numerous inquiries from the field as to whether 
Title 39, U. 8. C. 823 is applicable to postmasters. Accordingly your decision is 
requested as follows: 

1. Is Section 445 of the Postal Laws and Regulations, particularly subpara- 
graph (e), in conflict with Title 39, U. S. C. 823, and may postmasters be granted 
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leave in addition to annual leave to attend National and State postmasters’ 
conventions? 


2. Are postmasters considered “employees in the postal service” and as such 
entitled to the benefits of Title 39 U. S. C. 823? 

3. If postmasters are not considered “employees in the postal service” is there 
any provision for granting them annual and sick leave? 

4. If postmasters can be granted annual and sick leave is such leave cumu- 
lative since they were classified under the Act of June 25, 1988? 

5. If a postmaster was appointed prior to June 25, 1988 does his leave ac- 


cumulate from the date of his appointment or only subsequent to his appoint- 
ment as a classified postmaster? 


Section 445, paragraph 5, Postal Laws and Regulations, 1940, as* 
amended by Order No. 20104 of February 13, 1943, provides: 


5. Postmasters of all classes shall be granted leave of absence as follows, and 
the provisions of this section apply in all respects to acting postmasters: 

(a) Annual leave.—15 days annual leave with pay during each fiscal year, 
the unused portion of which is cumulative, but the taking of the same will be 
limited to 30 days in any one fiscal year. Sundays and holidays are excluded in 
counting annual leave, and Saturdays (or short work-week day observed by 
the community other than Saturday) are excluded in extended periods of a 
week or more. 

(b) Sick leave: ...10 days’ sick leave with pay during each fiscal year, 
exclusive of Sundays and holidays, to be cumulative without regard to time 
limit, but no sick leave with pay in excess of six months shall be granted in 
any one fiscal year. The minimum charge for absence on account of sickness 
shall be one-half day. Application for sick leave shall be filed within 2 days after 
return to duty or ait the end of each 30-day period in cases of extended illness. 
(Postal Bulletin No. 18556, February 17, 1943.) ° 

(c) Annual and sick leave shall not be granted with pay at the beginning 
of a fiscal year immediately following a period of absence in a nonpay status 
in the preceding fiscal year unless and until there is a return to duty. 


(d) Leave without pay.—All leave without pay is granted on the basis of 
full days only. 


(e) Conventions.—Leave of absence with pay is granted without application 
therefor, and without charge to annual leave, to postmasters who desire to at- 
tend their State and National postmaster’s conventions, for the time in attend- 
ance at the convention and actual time taken to travel to and from the con- 
vention by the shortest possible route by train. Offices must be left in charge of 
competent and duly bonded employees, and when a postmaster returns to his 
office he must make prompt report of his absence to the Inspector in Charge. 


It has been recognized by both the Post Office Department and this 
office that postmasters may be granted annual and sick leave of ab- 
sence with pay as “employees in the postal service,” although they 
do not fall within the purview of the so-called 40-hour, 5-day week 
statute applicable to postal employees—39 U. S. Code 832. See 21 
Comp. Gen. 237, as amplified by the decision of November 4, 1941, 
B-20362, 21 Comp. Gen. 422. It is understood that the Post Office 
Department has granted postmasters leave with pay for many years. 
That fact was recognized in decision B~13341, dated September 3, 
1941, 21 Comp. Gen. 191, to you. In the absence of a statute expressly 
so providing, it would be unreasonable to deny postmasters leave of 
absence with pay while all other classes of full-time civilian officers 
and employees of the Government enjoy leave benefits. 

Referring to paragraph (e) of section 445 of the regulations, if it 
be administratively found and determined that the attendance of 
postmasters at State or national conventions of postmasters con- 
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stitutes official business—which is understood to be the situation—the 
provisions of the regulation appear proper. Compare 17 Comp. Gen. 
838, and the laws and decisions therein considered and cited. Ac- 
cordingly, on the above-stated basis I do not find that section 445 of 
the Postal Laws and Regulations, particularly paragraph (e), con- 
flicts with 39 U. S. Code 823, except that there should be omitted 
from paragraph 5 (a) the words “and Saturdays (or short work-week 
day observed by the community other than Saturday) are excluded 
in extended periods of a week or more”—in that connection your at- 
tention being invited to answer to question 2, infra. Question 1 is 
answered accordingly. 

‘Referring to question 2, postmasters may be regarded as “employees 
in the postal service” for leave purposes within the meaning of 39 
U. S. Code 823, but, for reason hereinbefore stated, they must be 
charged for leave for absence from duty on Saturdays which fall 
within their regular tour of duty. Compare 18 Comp. Gen. 904. 

In view of the answers to questions 1 and 2 no answer to question 
3 is required. 

The act of June 25, 1938, 52 Stat. 1076, extends the classified civil 
service to include postmasters of the first, second and third class. The 
statute has no effect upon the matter of granting of leave of absence 
with pay to postmasters. Pursuant to paragraph 5 (a) of section 
445 of the regulations, the leave of absence of postmasters may be 
regarded as cumulative from the date of appointment as postmaster 
regardless of whether such appointment was made in accordance with 
the civil service laws and regulations, or as cumulative from the effec- 
tive date of the regulation, whichever is later. Questions 4 and 5 
are answered accordingly. 


(B-37696) 


RENTAL OF GOVERNMENT-OWNED QUARTERS TO COMMISSIONED 
OFFICERS 


A Naval officer who, with his dependents, occupied on a rental basis Govern- 
ment-owned quarters, under the control of the Department of the Interior 
and normally occupied by temporary park service employees, may not be 
paid rental allowance during the period of such occupancy. 

Assistant Comptroller General Yates to the Secretary of the Navy, November 
8, 1943: 


There has been considered your letter of October 15, 1948, request- 
ing decision on a question presented by the Chief of the Bureau of 
Supplies and Accounts in his letter of October 2, 1943, in part as 
follows: 


1. In view of the acute shortage of housing facilities near certain Naval 
activities, remote from population centers where privately owned quarters are 
available, personnel of the~Navy have in some cases entered Into agreements 
with National Park Superintendents or the Regional Director of the Fish and 
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Wild Life Service, to rent buildings under the jurisdiction and control of the 
Department of the Interior. Enclosure (A) is illustrative of the Special Permit 
under which such quarters are occupied on a rental basis. The building men- 
tioned in enclosure (A) is a one-story frame structure, approximately 24’ x 24’, 
which is completely unfurnished and which, according to the statement of the 
lessee, required considerable repair at his own expense before it was habitable. 

2. Certain personnel attached to the Naval Convalescent Hospital, Yosemite 
National Park, California have also leased, at a rental which ranges from $15 
to $30 per month, buildings under the jurisdiction of the Department of the 
Interior. These buildings were originally constructed for park employees, but 
were left vacant in the spring of 1943 after transfer of some of the Park Serv- 
ice personnel during the war period. Normally temporary Park Service em- 
ployees would have occupied such buildings during the summer, but in view 
of the urgent need of the Navy personnel for such quarters, not merely for the 
summer but also for the winter months, they were leased to them in order that 
they might be within a reasonable distance of their duty station. The houses 
in question are deficient in several ways, only a few have fixed equipment such 
as refrigerators, ranges. etc., and require maintenance and improvement at the 
expense of the lessees in order to make them satisfactorily habitable. For 
this reason the personnel who occupy these buildings are subjected to consider- 
able monthly expense in renting furnishings for the buildings and in making 
them habitable. There are no privately owned homes in Yosemite National 
Park, and no towns or cities of sufficient size to afford suitable quarters for 
rental are located near enough to the park headquarters to enable the personnel 
to commute. During the severe storms of the winter, commuting would be 
practically impossible even if private accommodations were obtainable in nearby 
areas, 

3. The buildings referred to herein were not constructed as quarters for either 
Army or Navy personnel, are not under the-jurisdiction and control of the 
Navy and could not therefore be assigned to Navy personnel, the leasing ar- 
rangement being a purely personal matter between the individual and the rep- 
resentative of the Department of the Interior. In view of the fact that a rental 
commensurate with the value of the buildings is being charged by the agency 
of the Government having control thereof, it is the considered opinion of this 
Bureau-that occupancy under such circumstances should not operate to deprive 
personnel, either with or without dependents, of otherwise proper payments 
for quarters. Weight is lent to this conclusion by reason of the fact that this 
situation is no different than a case where an officer of the rank of Lieutenant 
is occupying a Low Cost Defense Housing Project under the jurisdiction of the 
National Housing Agency and charged a rental therefor, such rental being 
applied for maintenance, operation, and amortization purposes: In such cases 
the rental charged for a three bedroom dwelling, plus the utility charges is 


much less than the amount of rental allowance to which the officer concerned 
is entitled. 


There was submitted as enclosure (A) a copy of Special Use Permit 
whereby C. G. Prahl, lieutenant (CEC) USN, stationed at the United 
States Marine Corps Air Station, Edenton, North Carolina, was given 
permission by the Regional Director, Fish and Wildlife Service, United 
States Department of the Interior, to use as a domicile for himself 
and family quarters “Q-2” located on the United States Fisheries 
Station approximately one mile west of Edenton, North Carolina, 
for the period May 1, 1943, to April 30, 1944, at the rental rate of 
$13.20 per month. 

Section 6 of the Pay Readjustment Act of June 16, 1942, 56 Stat. 
361, prescribes the rental allowance to be paid to officers, in pertinent 
part, as follows: 


Sec. 6. Except as otherwise provided in this section, each commissioned officer 
below the grade of brigadier general or its equivalent, in any of the services men- 
tioned in the title of this Act, while either on active duty or entitled to active- 
duty pay shall be entitled at all times to a money allowance for rental of quarters. 

To an officer having a dependent, receiving the base pay of the first period 
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the amount of said allowance shall be $60 per month, to such an officer receiving 
the base pay of the second period the amount of this allowance shall be $75 per 
month, to such an officer receiving the base pay of the third period the amount of 
this allowance shall be $9) per month, to such an officer receiving the base pay 
of the fourth period the amount of this allowance shall be $105 per month, and to 
such an officer receiving the base pay of the fifth or sixth period the amount of 
this allowance shall be $120 per month. 
* + * * * a * 

No rental allowance shall accrue to an officer having no dependents while he is 
on field or sea duty, nor shall any rental allowance accrue to an officer with 
or without dependents who is assigned quarters at his permanent station unless 
a competent superior authority of the service concerned certifies that such quar- 
ters are not adequate for the occupancy of the officer and his dependents, if 
any a s 


The act of March 6, 1943, 57 Stat. 18, amended the fourth paragraph 
of the above-quoted section to read in pertinent part as follows: 


* * * nor shall any rental allowance accrue to an officer with or without 
dependents who is assigned quarters at his permanent station unless a competent 
superior authority of the service concerned certifies that such quarters are uot 
occupied because of being inadequate for the occupancy of the officer and his 
dependents, if any, and such certification shall be conclusive * * *. 


It is noted that although the Chief of the Bureau of Supplies and 
Accounts states the buildings referred to were not under the juris- 
diction and control of the Navy and could not, therefore, be assigned 
to Navy personnel, it is stated as to the buildings located in the Yo- 
semite National Park, California, that normally the temporary park 
service employees would have occupied such buildings during the sum- 
mer, but in view of the urgent need of the Navy personnel for such 
quarters they were leased to them in order that they might be within 
a reasonable distance of their duty station. Whether such disposi- 
tion of quarters may, strictly speaking, be an assignment of quarters 
is not controlling, as there was, in fact, an occupancy of Government- 
owned quarters. In this connection see William W. Hollister v. 
United States, decided November 12, 1940, 92 C. Cls. 187, wherein it 
was held that since plaintiff and his dependents during the period of 
his claim resided in Government quarters there could be no recovery 
for rental allowance. The decision of the Court is, in part, as follows: 


* * * Plaintiff cannot avoid the established rule followed in that decision 
(Byrne v. United States, 87 C. Cis. 241] by insistence upon an unduly formalized 
and technical application of the words “assigned” and “permanent station” in the 
act of May 31, 1934, supra. 

Plaintiff further contends that Quarters 3-C were inadequate. The fact is 
that plaintiff while living at France Field occupied a greater number of roo 
than authorized by law for an officer of his rank with dependents. It is true 
that the building was not in the best of condition and that plaintiff made neces- 
sary repairs at his own expense. However, quarters furnished by the Govern- 
ment need not be elaborate, and under the statute plaintiff is entitled to recover 
only reasonable expenses which in his judgment it was essential to expend on the 
quarters furnished. Francis v. United States. 89 C. Cls.78. * * 


In decision of February 26, 1926, 5 Comp. Gen. 663, concerning the 
right of a Navy officer to rental allowance while occupying public 
quarters on a rental basis, it was held (quoting the syllabus) : 


An officer of the Navy on’ duty in connection with the Naval Academy dairy 
farm, who with his dependents occupied a house located on and forming a part 
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of the farm property and for which he paid a monthly rental of $20 to the 
superintendent of the farm, is not entitled to rental allowance during the period 
of such occupancy, as said house being the property of the United States was 
under such administrative control as would have permitted its assignment to 
the officer as quarters without charge. 


In decision of January 24, 1936, 15 Comp. Gen. 659, concerning the 
right of a Navy officer to retain rental allowance paid him while 
occupying, on a rental basis, public quarters located on the island of 
Guam, it was stated (quoting the concluding paragraph of the 
decision) : 


The facts presented show that Commander Leonard actually occupies at his 
permanent station Government quarters under control of the Navy Department 
and assigned to him on a rental basis. The authority given Commander Leonard 
to occupy the quarters in question must be considered an assignment of public 
quarters at his permanent station within the rental-allowance law. Being en- 
titled to quarters at Government expense there is no authority of law to require 
Commander Leonard to pay rental for use of those quarters. 5 Comp. Gen. 663; 
decision A—12406, February 26, 1926. Proper adjustment of the matter requires 
that Commander Leonard refund the difference between the amount paid him as 
rental allowance and the rental paid by him during the period he has occupied 
the quarters in question. 


The United States Court of Claims and the accounting officers con- 
sistently have interpreted the rental allowance statutes as not author- 
izing rental allowance where Government-controlled quarters were 
occupied, except where a specific provision of law—such as the act of 
January 21, 1942, 56 Stat. 11, considered in 21 Comp. Gen. 882— 
permits officers to occupy on a rental basis quarters in Government- 
owned, low-cost defense houses. 

In the present case it appears that the naval officers have obtained 
the use of and occupied Government quarters, presumably constructed 
for the use of civilian employees of the Interior Department which, 
due to war conditions, are no longer required for the use of such 
civilian employees. In the Hollister case, supra, the quarters occupied 
by the naval officer were abandoned quarters at an Army station ap- 
proximately one and one-half miles from the officer’s permanent sta- 
tion, but the conclusion of the court negatived the payment of rental 
allowance during the period of such occupancy. Under the authority 
of that decision and the decisions of this office hereinbefore cited, I 
have to advise that payment of rental allowance to Commander Prahl 
for the period he has occupied Government-owned or controlled 
quarters is not authorized. 


(B-37674) 


TRANSPORTATION—DEPENDENTS OF SERVICE PERSONNEL KILLED IN 
“MILITARY OPERATIONS” 


In view of the provision in section 1 (a) of the act of March 7, 1942, defining 
the term “person” as used therein as including commissioned officers wherever 
serving, the fact that an Army officer was serving in the United States at the 








350 DECISIONS OF THE COMPTROLLER GENERAL 


time he was killed as 4 result of a military or naval operation would not 

necessarily, of itself, preclude payment of the transportation authorized 

under section 12 of the said act for dependents of persons on active duty 
who are killed as the result of “military or naval operations.” 

An Army officer who, at the time of his death or injury resulting in death, was 
engaged in training activities to render himself or others fit for combat 
service—duties directly connected with the military or warlike functions of 
the War Department, as distinguished from its administrative functions— 
may be regarded as having died as a result of “military * * operations” 
within the meaning of section 12 of the act of March 7, 1942, authorizing 
transportation for dependents of any person on active duty who is officially 
reported as injured, dead, or missing as the result of military or naval 
operations, etc. 21 Comp. Gen. 1090, distinguished. 


Assistant Comptroller General Yates to Col. Carl Witcher, U.S. Army, November 
9 ; 


, 1943: 















































There has been considered your letter of September 10, 1943, re- 
questing decision whether payment is authorized on four vouchers 
submitted therewith, representing claims of the widows of four 
deceased Army officers for the cost of commercial transportation to 
various points in the United States under the provisions of section 12 
of the act of March 7, 1942, 56 Stat. 146, which provides as follows: 


Sec. 12. The dependents and household and personal effects of any person 
on active duty (without regard to pay grade) who is officially reported as injured, 
dead, missing as the result of military or naval operations, interned in a neutral 
country, or captured by the enemy, may be moved (including packing and un- 
packing of household effects) to the official residence of record for any such 
person, or, upon application by such dependents, to such other locations as may 
be determined by the head of the department concerned or by such person as he 
may designate, by the use of either commercial or Government transportation: 
Provided, That the cost of such transportation, including packing and unpacking, 
shall be charged against appropriations currently available. 


It is stated that the officers concerned died under the circumstances 
set forth below: 


Major Roy Gilbert. Killed in an airplane accident in the vicinity of Mather 
Field, Sacramento, California, while instructing in an Army plane. 

Second Lieutenant Robert B. Orr. Killed in an airplane accident, apparently 
in the vicinity of Williams Field, Phoenix, Arizona, while on an authorized flight. 

Second Lieutenant George J. Ganow, Jr. Killed in an airplane accident, 
apparently in the vicinity of MacDill Field, Tampa, Florida, while on a routine 
flight. 

First Lieutenant John H. Palmer. Died at Fort Bragg, North Carolina, as a 
result of an explosion of a quantity of blasting caps which he was using in 
connection with a Close Combat Course for trainees. 


With respect to the proposed payments, you state in your letter: 


The undersigned is in doubt as to whether or not these vouchers may be con- 
sidered for payment under Section 12, act March 7, 1942 (Public Law 490— 
77th Congress) due to the fact that death occurred in the United States. In 
21 CG 1090 it was held, “The whole purpose of the act was with respect to per. 
sons engaged in military or naval operations incident to actual warfare * * 
[Italics supplied.] The question is whether “operations incident to actual war- 
fare” would include training for combat duty, thus apparently allowing payment 


of the instant vouchers, or would be limited to cases involving actual combat 
with the enemy. 


Section 1 (a) of the said act of March 7, 1942, 56 Stat. 143, defines 
the term “person” as used in such act as including a commissioned 
officer, wherever serving. Hence, the fact that the officers here involved 
were killed in the United States would not necessarily, of itself, pre- 
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clude their dependents from receiving the benefits of the provisions 
contained in section 12 of the act if they are otherwise entitled thereto. 

In the decision of June 4, 1942, 21 Comp. Gen. 1090, referred to in 
your letter, it was stated (page 1092) : 


You ask, broadly, whether it [section 12 of the act of March 7, 1942] is appli- 
cable “in a case where the officer or enlisted man concerned was killed while 
traveling by common carrier under official orders.” It is possible, in sonfe cir- 
cumstances, such a case might fall within the section; but you have submitted 
the case of an officer who, according to the copy of the orders furnished, was on 
duty in the Bureau of Navigation of the Navy Department at Washington and 
who was directed to travel by commercial aircraft within the United States for 
the purpose of inspection of “proposed sites,” the duty to be in addition to his 
then present duties and upon completion he was directed to return to Washington 
and resume his regular duties, The report of the committee shows that the legis- 
lation here involved was intended to provide for certain situations arising from 
warlike activities. The travel of Commander Burrow was within the United 
States and was in connection with the administration of the Navy Departnfent 
at Washington. To give the term the meaning you have suggested necessarily 
would include, also, any other activities performed by an officer or an enlisted 
man in the administration of the Navy Department at Washington. Neither the 
language of the section nor the report of the committee suggests such a grant 
was contemplated. The whole purpose of the act was with respect to persons 
engaged in military or naval operations incident to actual warfare and, therefore, 
the section does not include or provide for the movement of the dependents or 
household goods and personal effects of a person otherwise within the section 
assigned to duty in the Navy Department at Washington, who in the course of 
the performance of his duties (including travel within the United States under 


official orders in connection with those duties in the Nayy Departnfent) is injured 
or killed. 


While the impression might be gained from the above that some 
stress was put on the fact that the officer there involved was killed in 
the United States, that fact was not the point on which the decision 
turned. Rather, the fact that he was killed in the United States was 
merely incidental, the important factor being that at the time of the 
accident resulting in his death such officer was engaged in perform- 
ing duties of an administrative nature in connection with the general 
administration of the Navy Department, and he was not engaged in 
military or naval operations incident to actual warfare. 

The term “military or naval operations” as used in section 12 of the 
act of March 7, 1942, swpra, does not lend itself readily to absolute 
definition. However, as said in the decision of June 4, 1942, supra, the 
whole purpose of the act was with respect to persons engaged in mili- 
tary or naval operations incident to actual warfare—in short, opera- 
tions against an enemy. That does not necessarily mean that the in- 
jury or death must have been incurred in actual combat. As stated by 
the Attorney General of the United States (22 Op. Atty. Gen. 95, 96) 
in interpreting the term “operating against an enemy” as used in sec- 
tion 7 of the act of April 26, 1898, 30 Stat. 365: 


It would be unjust to interpret the phrase “every officer serving with troops 
operating against an enemy” as applicable only to operations in the immediate 
presence or even the near neighborhood of an enemy. It would be equally unjust 
to restrict its meaning to the operations of an actual campaign, even though the 
movements of the troops to points of rendezvous before embarkation for hostile 
territory were counted as properly a part of campaign movements, which unques- 
tionably they are. 
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I think the clause in question was intended to apply to all instances where the 
troops of the United States are assembled into separate bodies, such as regiments, 
brigades, divisions, or corps, for the purpose of carrying on and bringing to a 
conclusion the war with Spain. If the operations of the troops are with the direct 
object of assisting in the military measures of the Government for subduing the 
forces of Spain, they can, within the reasonable intendnfent of this act, be consid- 
ered as operating against an enemy, although such operations may not be direct 
but are in the nature of necessary component steps, though remote, in one great 
military objective. 


That interpretation of the term has been followed by the accounting 
officers of the Government. See 5 Comp. Dec. 354; id. 659; 6 id. 186; 
id. 254. Also, it was cited with approval in the case of Mitchell v. 
United States, 41 C. Cls. 36, 43, the court stating, in part: 


* * 










































Any rule that would restrict the operations of troops against an 
enemy to distinctly offensive operations, as contradistinguished from defensive 
operations, would be somewhat difficult of application and certainly productive 
of results probably never intended by Congress in the passage of this act. Such 
a rule would exclude those troops in the field on the defensive or engaged in 
_defensive tactics. The broad and, as we think, the proper rule would include 
every command ready to fake the initiative or in position to fight in defense, 
within the country or out of it, and along the coast or in the interior, if the 
novements of an enemy should render probable actual combat. * 


The officers who were killed under the circumstances hereinbefore 
stated were, at the time of their death, or injury)resulting in death, 
engaged in training activities to render themselves or others fit for 
combat service. Their duties were directly connected with the mili- 
tary or warlike functions of the War Department as distinguished 
from administrative functions. Under the circumstances, the view 
seems required that they died as a result of military operations. 
Accordingly, payment on the vouchers submitted, which are returned 
herewith, is authorized, if otherwise correct—the only question de- 
cided herein being as to whether the officers concerned died as a 
result of military operations within the meaning of that term as 
used in section 12 of the act of March 7, 1942, supra. 


(B-36564) 


TRAVELING EXPENSES—BETWEEN HOME AND TEMPORARY DUTY 
STATION; PULLMAN ACCOMMODATIONS ENTITLEMENT FOR SHORT 
JOURNEYS 





The travel expenses of an employee whose travel to and from a temporary duty 
station, Chicago, Illinois, began and terminated at his home, Washington, 
D. C., rather than at his official headquarters, Baltimore, Maryland, may 
be allowed on the basis of expenses actually incurred, not to exceed those 
which would have been incurred had the travel begun and terminated at 
his official headquarters, without deduction being made for the cost of 
transportation between the employee’s home and official headquarters. 
22 Comp. Gen. 572, amplified. 

An employee who was involuntarily required to travel daily between his home 

(not within the corporate limits of his official station) and a temporary 

station (which was within commuting distance of his home but not within 

such distance of his official station) in order to save the per diem in lieu 

of subsistence which would have been payable had he been allowed to 
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remain at the temporary station for the period of duty there, may be allowed 
the costs of transportation for such repeated travel, which costs are less 
than the costs of travel between his permanent and temporary stations, as 
well as less than the subsistence commutation which would have been 
payable. 

Where, in connection with an employee’s journey involving combined rail and 
boat travel in excess of two hours, the rail journey to board the boat is 
less than two hours in duration, the cost of a Pullman seat on the train 
may not be allowed under the provisions of paragraph 13 (a) (2) of the 
Standardized Government Travel Regulations, as amended, for the allow- 
ance to official travelers of “One seat in a sleeping or parlor-car when the 
continuous rail journey is more than two hours in duration * * * pro 
vided however that a stop for the purpose of changing trains shall not be 
considered an interruption of the journey.” 


Comptroller General Warren to the Federal Security Administrator, November 


There has been considered your letter of August 21, 1943, as follows: 


In audit of travel reimbursement accounts of employees of the Federal Security 
Agency, a number of questions have arisen in connection with application of the 
rule stated in Decision B-30297 dated December 31, 1942, and in connection with 
interpretation of the provisions of Bureau of the Budget Circular No. 401 dated 
October 8, 1942. Accordingly, there are transmitted herewith for decision the 
following travel vouchers : 


Payee: Period Amo 
Leland C. Rumsey $2. 
Geo. P. Smith, Jr i 2. 

19. 
1. 


iu 


Edmond J. Sabatini 


The above accounts include certified copies of applicable travel orders and 
citations to related paid vouchers. 

The question involved in connection with the first three accounts fea above 
is whether the cost of transportation between the traveler’s residence and official 
station should be deducted from his claim where travel to a temporary duty 
station is performed from the traveler’s residence rather than his official station. 

It appears from Decision B-30297 dated December 31, 1942, that no travel 
expenses are allowable if travel from residence to a temporary duty station 
involves a shorter distance than that from the traveler’s residence to his official 
station, but it is not clear whether the cost of travel to the official station should 
be deducted if the distance to the temporary duty station is greater than that to 
the official station, and if the traveler does not proceed from his residence to the 
temporary duty station thence to the official station and return by way of the 
temporary duty station. The basis for determination of the costs of travel to 
official station was not indicated in your decision, but it has been assumed that 
such costs should be determined on the basis of the mode and class of transporta- 
tion actually utilized by the traveler in reporting to the temporary duty station, 
it being impractical to attempt to effect settlement on the basis of a means of 
transportation assumed to be utilized by the traveler in daily travel between his 
residence and official station. It should be noted, however, that adjustment on 
the former basis usually results in a deduction, the amount of which exceeds 
the cost of reporting to the official station since such travel frequently involves 
only commutation or other nominal costs. 

It should also be noted that frequently the employee is not relieved of the 
cost which normally would have been incurred in travel from residence to 
official station: as a result of the fact that the unused rides on the commuta- 
tion tickets have no redemptive value. If the cost of travel between residence 
and official station is to be deducted in all cases where travel is performed from 
residence to a temporary duty station, whether travel to such temporary duty 
station is performed daily or whether the absence extends over several days, 
it appears that the cost of such travel should be deducted not only on the days 
on which the employee actually performs travel between residence and tem- 
porary duty station but also on any intervening days which the employee spends 
at the temporary duty station since presumably that expense would have been 
incurred by the traveler had service been performed at the official station rather 
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than the temporary duty station. In either case, however, the rule is difficult to 
apply and appears to be inequitable in cases where the Government incurs no 
expenses in excess of those which would have been incurred had the travel 
been performed from the traveler's official station. 

It will be appreciated if you will indicate in your reply whether cost of travel 
between residence and official station should be deducted in all cases where 
travel is performed from residence to a temporary duty station. If not, under 
what circumstances should such deduction be made and on what basis should 
cost be determined? 

In connection with the account of Mr. Sabatini, it appears that Philadelphia 
should not be construed to be his residence for the purpose of applying the rule 
stated in Decision B-30297 in view of the fact that Mr. Sabatini does not actually 
commute between Philadelphia and Trenton when performing service at the 
latter point. Moreover, the cost of transportation between Philadelphia and 
Wilmington is less than the per diem allowance to which the traveler is entitled. 

The last account listed above involves the question as to whether cost of a 
Pullman seat is allowable in connection with a rail journey of less than two 
hours when combined with travel by boat which extends the total travel time 
beyond the two-hour time limit prescribed by Bureau of the Budget Circular 
No. 401, dated October 8, 1942. The Bureau of the Budget circular provides 
that such charges are allowable “when the continuous rail journey is more than 
two hours in duration and within the continental United States, provided, how- 
ever, that a stop for the purpose of changing trains shall not be considered an in- 
terruption, in the journey.” 

The above provision apparently indicates that the only circumstances under 
which a stop is not to be considered an interruption in the journey is in cases 
where the stop is for the purposes of changing trains. There appears, how- 
ever, to be little difference between a stop for the purpose of changing trains 
and a stop for the purpose of changing from boat to train. 


It appears from the voucher submitted by Leland C. Rumsey that 
he traveled from his residence, Washington, D. C., to Chicago, Illinois, 
and re(grned to Washington, rather than traveling from and to Balti- 
more, Maryland, his official station, and that in the administrative 
examination of his voucher, No. 2567654, paid June 30, 1948, the 
amount of $2.54, representing the cost of a first-class round-trip fare 
from Washington to Baltimore, was deducted for the reason that 
travel began and terminated at his residence. In making said de- 
duction the administrative office apparently considered the decision 
of December 31, 1942, B~30297, 22 Comp. Gen. 572, as requiring in each 
and every case a deduction equivalent to “the cost of travel which 
would have normally been incurred in the daily travel between the 
traveler’s residence and official station and the official station and 
traveler’s residence.” In his reclaim voucher for the amount so de- 
ducted, Mr, Rumsey stated : 

When I left from my residence in Washington, D. C. on my travel to Chicago, Tl. 
it was on Sunday night, May 2, 1943. Since this was a Sunday, my presence could 
not have been required at my official station on that day, so that I necessarily 
had to start my travel from my residence. On Saturday, May 1, I had performed 


my regular daily travel from my official station in Baltimore to my home in 
Washington. 


I returned from Chicago, Ill. on Friday morning, May 14, 1943. Since the 
B&O train passes through Washington before coming to Baltimore, I arranged 
to stop at my residence to leave my baggage there. I then proceeded from my 
residence to my official station in time for business. 

The cost of travel from Baltimore to Washington on 5/1 and from Washington 
to Baltimore on 5/14 is not shown on my voucher since it was performed at no 
cost to the Government, and was paid for by me. This represents the expense 
which TI incur each day in réporting to duty at my official station from my resi- 





— eK 266 So tr 


a ewe & 


DECISIONS OF THE COMPTROLLER GENERAL 355 


dence and in returning to my residence from my official station. This expense 
was borne by me, and not charged to the Government. 

In purchasing my ticket from Washington, D. C. to Chicago, Ill. and return, 
I incurred no additional expense to the Government than I would have if I had 
purchased my ticket from Baltimore, Md. to Chicago, Ill. & return since these 
costs are the same. In addition, I paid the extra expense of travel from my 
residence to my official station and from my Official station to my residence. 

I therefore feel that the additional suspension of $2.54, is not a just charge 
since my travel was performed in accordance with Paragraph 9, SGTR, by the 
most economical usually traveled route, and per diem was not claimed in excess 
of amount that would have been claimed had the travel been from Baltimore 
instead of Washington. 


The voucher of George P. Smith, Jr., reclaiming $2.54, the amount 
administratively deducted from voucher No. 2567656, paid June 30, 
1943, relates to travel from Washington, D. C., to New Orleans, Lou- 
isiana, and return, under circumstances similar to those in the case of 
Mr. Rumsey, supra. 

In support of his reclaim Mr. Smith states, in part, as follows? 


When I left from my residence in Washington, D. C. on my travel to New 
Orleans, La. it was on Monday evening, May 3, 1943, after I had performed 
my regular duties in Baltimore, Md., from 8:30 a. m. to 5:00 p: m. I left, 
Washington, D. C. after my prescribed hours of duty, at an hour when my presence 
was not required at my official station. 

I returned to Washington, D. C. on Monday morning, May 17, 1948 at a 
very early hour, prior to my prescribed hours of duty at my official station and 
also at a time when my presence was not required at my office. 

The cost of this travel from Baltimore to Washington on 5/3.and Washington 
to Baltimore on 5/17 is not shown on my voucher since. it was performed at 
no cost to the Government, and was paid for by me. This represents the expense 
which I incur each day in reporting to duty at my official station) from my 
residence and in returning to my residence from my official station. This 
expense was borne by me, and not charged to the Government. 


The decision to which you refer—that of December 31, 1942, B-30297, 
22 Comp. Gen. 572—so far as here material, held (quoting from para- 
graphs four and five of the syllabus) : 


Where an employee performs official travel directly from his home to a nearby 
temporary duty station and return each day—instead of reporting to his official 
headquarters and thence to his temporary duty station—transportation expense 
or mileage for use of a privately owned automobile is not allowable if the 
distance from the employee’s home to the temporary duty station is less than 
the distance he is required to travel from and to his home to and from his 
headquarters for regular duty. 

An employee who performs official travel by privately owned automobile on a 
mileage basis from his home to a nearby temporary duty station thence to his 
official headquarters and return home via the temporary duty station is entitled 
to mileage only for the distance in excess of that which he would have traveled 
had he traveled directly from and to his home to and from his headquarters for 
regular duty. 


Said decision was based upon facts disclosing repeated travel 
“from * * * home toa nearby temporary duty station and return 
each day—instead of reporting to * * * official headquarters and 
thence to * * * temporary duty station,” and was not intended 
for application to individual, trips to more distant points. Neither 
the law nor the Standardized Government Travel Regulations con- 
tain a requirement that the place of abode shall be within the official 
station of the employee. Of course, an official trip is presumed to 
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start from and end at an employee’s official station; and while an 
employee who elects to reside at a place beyond the corporate limits 
of his official station may be permitted to start an official trip from 
his home, there is no indication in the regulations or otherwise that 
he will be reimbursed for any excess costs due to that fact. See 20 
Comp. Gen. 315. Conversely, it follows that where the expense in- 
curred in traveling from home does not exceed that which would have 
been incurred in traveling from the official station, reimbursement 
on the basis of the reimbursable expenses actually incurred is in order. 
22 Comp. Gen. 62, 68. Nor, without more, does there appear any , 
proper basis for a reduction in the amount otherwise due. 

Accordingly, upon the facts of record there was no requirement for 
the deduction of the cost of a first-class round-trip fare from Wash- 
ington to Baltimore from the travel vouchers of Messrs. Rumsey and 
Smith, supra. 

With respect to those cases wherein deductions are proper your 
assumption that the amount thereof is for determination upon the 
basis of the mode and class of transportation actually utilized by the 
traveler in reporting to his temporary station appears justified in 
the light of the provisions of existing regulations and decisions of 
this office. See, in that connection, 22 Comp. Gen. 1109. 

While the travel voucher of Edmond J. Sabatini for the period 
May 1 to 31, 1948, involves the question of transportation between 
place of abode and temporary duty station, the facts are somewhat 
different from the two cases, swpra, in that there is involved repeated 
travel between Philadelphia, Pennsylvania (place of abode), and 
Wilmington, Delaware (temporary duty station)—the official station 
of Mr. Sabatini during the period here involved being Trenton, 
New Jersey. The facts of record in his case indicate that in February, 
1943, he was temporarily assigned to work in Wilmington, Delaware, 
and, with the objective of reducing subsistence costs to a minimum, 
he was persuaded to make no claim for per diem upon the premise 
that in lieu thereof he would be allowed transportation costs between 
Philadelphia and Wilmington. The order under which travel was 
accomplished authorized a per diem of $6 per day which, had the 
employee remained in Wilmington for the entire period, would have 
amounted to approximately $165, whereas expenses incurred for trans- 
portation amounted to approximately $17.30. In that connection 
there is for consideration, also, the fact that Trenton is approximately 
61 miles from Wilmington whereas Philadelphia is approximately 
34 miles from Wilmington—the former distance negativing the prac- 
ticability of daily round trips between Trenton and Wilmington. It 
is further indicated that the employee did not voluntarily reside at his 
home during the period-of temporary assignment at Wilmington and 
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that he would not have commuted save for the intervention of the 
administrative office. 

The settled rule is that an employee must bear the cost of trans- 
portation from his place of residence to his place of duty at his 
official station. 11 Comp. Gen. 417; 15 id. 342; 19 id. 836. Where an 
employee is authorized to perform official travel from his home, or is 
permitted to return thereto rather than to his official headquarters 
office, it is the duty and responsibility of the administrative office to 
see to it that no transportation expenses are authorized if the place 
of temporary duty is closer to the employee’s home than is his head- 
quarters office. 22 Comp. Gen. 62; id. 572; B-36295, September 18, 
1943. And where an employee voluntarily resides at home during a 
period of temporary duty at a temporary station adjacent thereto, 
leaving his home shortly before 8 a. m. each day and returning shortly 
after 6 p. m. without incurring any additional subsistence costs, the 
employee is not entitled to payment of per diem in any amount, even 
though the orders directing the temporary duty authorized per diem. 
See 21 Comp. Gen. 697. 

It is apparent that under the stated general rule, had the employee 
voluntarily resided at his home during the period of temporary duty, 
the transportation costs incurred by Mr. Sabatini would not be for 
allowance as items of transportation or subsistence. However, it 
seems clearly within the administrative discretion to erder an em- 
ployee to make daily trips between his permanent and temporary 
duty stations—where distance permits that—rather than to permit 
him to remain at his temporary post during the period of temporary 
duty and allow him per diem in lieu of subsistence and (having regard 
for the circumstances in this particular case, it being indicated that 
the employee’s residing at his home was other than voluntary) that, 
in substance, is what was done in this case; hence, since the expense of 
travel as actually performed between the employee’s home and tem- 
porary duty station was less than the expense which would have been 
incurred had he traveled between his permanent and temporary duty 
stations, reimbursement on the basis of the trips as performed is 
authorized. It is for noting that the transportation costs here involved 
are not disproportionate to those ordinarily incurred by persons 
somewhat similarly situated (but of their own volition) who otherwise 
would come squarely within the general rule prohibiting reimburse- 
ment for cost of travel between their homes and point of official duty. 

The voucher of Lew E. Wallace reclaims $1.59, the amount admin- 
istratively deducted on voucher No. 2508551, paid June 17, 1943, for 
the administratively stated reason that “Pullman accommodations 
may not be used when a trip is for less than 2 hours in duration. (Cir- 
cular No. 401).” The travel involved was by rail from Detroit to 
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Lansing, Michigan—a journey of less than two hours—for the pur- 
pose of boarding a boat at the latter point and continued travel. 

Budget Circular No. 401, promulgated October 8, 1942, amended 
paragraph 13 (a) (2) of the Standardized Government Travel Regu- 
lations, and reads in pertinent part as follows: 


Parlor-car accommodations: One seat in a sleeping or parlor-car when the 
continuous rail journey is more than two hours in duration and within the con- 
tinental United States, provided however that a stop for the purpose of chang- 
ing trains shall not be considered an interruption in the journey. If under 
emergency or similar unusual circumstances the use of such a seat is necessary 
for a journey of two hours or less, it must be specifically authorized or approved 
in writing in each case by the head of the department or independent establish- 
ment or by an official to whom such authority has been properly delegated. If 
the journey is outside the continental United States, lowest rate first-class ac- 
commodations may be allowed without regard to the length of the journey. (See 
par. 28) 


In letter of January 7, 1943, B-31425, commenting upon the quoted 
amendment, it was stated, in part, as follows: 


Parenthetically, it may be stated that the portion of section 13 (a-2) of the 
Standardized Government Travel Regulations quoted in your letter contains the 
words “continuous rail journey.” There is nothing to indicate that those words 
are to be construed as synonymous with “continuous travel status.” Compare 
paragraph 51 of the Standardized Government Travel Regulations. That igs to 
say, an employee would appear to be entitled to a seat in a sleeping or parlor car 
only when he travels on official business continuously by rail for more than two 
hours. The regulation appears to have been intended to afford comfort to a 
traveling employee, and that the limitation therein is a determination that a 
continuous journey by rail of two hours or less in a day coach would not con- 
stitute an undue hardship upon an employee who may be directed to travel on 
official business. 


In the light of the foregoing, payment on the vouchers of Messrs. 
Rumsey, Smith, and Sabatini, is authorized, if otherwise correct, but 
there is no authority for payment on the voucher of Mr. Wallace. 

The vouchers are returned herewith. 


(B-37690) 


WAR OVERTIME PAY ACT OF 1943—APPLICABILITY TO STUDENT 
NURSES 


Student nurses who are receiving training for the purpose of assuring a supply 
of nurses for the armed forces, governmental and civilian hospitals, etc., and 
who are paid a specified “stipend” during the training period pursuant to 
the act of June 15, 1943, may not be regarded as “civilian officers and em- 
ployees * * * in or under the United States Government” within the 
meaning of the War Overtime Pay Act of 1943, so as to entitle them to the 
benefits of the said act. 


Comptroller General Warren to the Federal Security Administrator, November 
10, 1943: 


[have your letter of October 15, 1943, as follows: 


Your advice is requested whether we are required to pay overtime compensa- 
tion, under the War Overtime Pay Act of 1943, to student nurses who are receiv- 
ing training in Government hospitals, in accordance with Section 2 (e) and (f) 
of the Act‘of June 15, 1943 (Public Law No. 74, 78th Congress). 
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Public Law No. 74 provides for the training of nurses, and recites in section 1 
that it is for the purpose “of assuring a supply of nurses for the armed forces, 
governmental and civilian hospitals * * *.” It contemplates that each student 
nurse will undertake nine months of study, to be followed by from fifteen to 
twenty-one months of combined study and practice, and thereafter a further 
period of training prior to graduation. It is apparent that the dominant purpose 
of the progranr envisaged by the act is educational, and that such practice and 
such rendition of service as are involved are incidental to this educational 
objective. 

It is anticipated that many of these student nurses will receive their final 
period of training, prior to graduation, in hospitals of the Public Health Service 
and other departments and agencies of the Federal Government, and it is chiefly 
in connection with this period of their training that the question of overtime pay 
arises. During this period the student nurses will render some service to the 
respective hospitals, but in accordance with the purpose of Public Law No. 74, 
the primary emphasis will continue to be on their instruction and training. In 
a few instances the preliminary period of study, and the intermediate period of 
combined study and practice, will likewise be conducted in Government hospitals. 

It will be noted that Public Law No. 74 stipulates a minimum “stipend” (not 
“compensation” or “salary”), ranging from $15 to $30 a month, to be paid to the 
student nurses during each of the three periods in question. The Civil Service 
Commission has adyised us that such student nurses are not to be considered as 
holding positions under the Classification Act of 1923. In view of this ruling the 
stipend is for determination by the head of each department and agency 
concerned. 

It has been agreed that the stipend should be made uniform throughout the 
Government hospitals. * Since the rate of stipend is discretionary, it might be 
possible to achieve substantial uniformity even though the Overtime Pay Act 
‘ were applicable. Because of the different methods of treating accommodations, 
subsistence, allowances, and other benefits, however, the problem would be ren- 
dered much nfore difficult if that act were held applicable. We are advised, for 
instance, that the Office of Indian Affairs places a different evaluation upon ac- 
commodations at each station. Even if it were possible to attain substantial 
uniformity in the actual cash payments, serious administrative and accounting 
problems would be presented, and variations in the basic stipend and in the 
amounts allowed for overtime would be difficult to explain satisfactorily to the 
student nurses. 

Under these circumstances it is submitted that the student nurses should not 
be considered as “civilian employees” within the meaning of the War Overtime Pay 
Act, and that the relatively small “stipend” fixed pursuant to Public Law No. 74 
should be considered not as compensation for services rendered, but rather in 
the nature of an allowance for personal expenses during a period of training. 


Section 2 of the act of June 15, 1948, 57 Stat. 153, Public Law 74, 
provides in part: 


A plan for training of nurses may be linfited to student-nurse training, or to 
postgraduate or refresher-nursing courses, or may include both. A plan submitted 
by any institution may be approved only if it provides— 

(a) That no student or graduate nurse will be included under the plan unless 
in the judgment of the head of the institution such nurse will be available for 
military or other Federal governmental or essential civilian services for the dura- 
tion of the present war, and such nurse so states in her application for inclusion 
under the plan; 

(b) That nurses under the plan will be provided courses of study and training 
meeting standards prescribed by the Surgeon General ; 

(ec) That the institution will furnish student nurses under the plan (without 
charge for tuition, fees, or other expenses) courses of study and training, uni- 
forms, insignia, and maintenance in accordance with regulations of the Surgeon 
General ; 

(da) That the institution will pay student nurses under the plan a stipend 
at not less than the following monthly rates: $15 for the first nine months of 
study ; $20 for the following fifteen to twenty-one months of combined study and 
practice, depending upon the curriculum of such institution ; 

(e) That the institution will either afford student nurses under the plan 
an opportunity to complete their course of training until graduation at such 
institution and will pay such student nurse a stipend at a monthly rate not 
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less than $30 for the period following the period of combined study and prac- 
tice and prior to graduation, or will transfer such student, after completion of 
the period of combined study and practice and prior to graduation, for training 
in some other institution, but only if such training may be credited toward 
graduation, and the institution to which the nurse is transferred agrees to pay 
her a stipend at a monthly rate of not less than $30 until graduation; * * 


The “War Overtime Pay Act of 1943” approved May 7, 1943, 57 
Stat. 75, Public Law 49, is applicable “to all civilian officers and em- 
ployees *. * * in or under the United States Government” with 
certain express exceptions not here applicable, and the overtime com- 
pensation is authorized by the law to be paid in addition to “basic 
rate of compensation not in excess of $2,900 per annum.” It is quite 
evident from the terms of the act of June 15, 1943, that “student 
nurses” are not to be regarded as officers or employees in or under 
the United States Government, the purpose of the law essentially 
being the training of nurses to equip them for future employment 
by the Government. Compare decisions considering the status of 
security wage workers or project workers (15 Comp. Gen. 1129; 19 
id, 388), enrollees of the Civilian Conservation Corps (17 Comp. Gen. 
276, 578), and “needy college students” (17 Comp. Gen. 904). 

Accordingly, I'am in agreement with the views expressed in the | 
concluding paragraph of your letter and, accordingly, it is con- 
cluded that student nurses coming within the act of June 15, 1943, 
are not within the purview of the War Overtime Pay Act of 1943. 


(B-32728) 


QUARTERS AND SUBSISTENCE ALLOWANCES—ARMY ENLISTED MEN— 
CONTINUANCE WHILE PRISONER OF ENEMY 


Under section 2 of the act of March 7, 1942, providing that any person in active 
service who is officially reported as missing, missing in action, interned 
in a neutral country, or captured by the enemy, etc., shall be entitled to 
receive or have credited to his account the same pay and allowances to 
which such person was entitled at the beginning of the absence, the fact 
that an enlisted man, at the time he was taken prisoner by the enemy, 
had not theretofore actually received payment of or credit for quarters and 
subsistence allowances to which he was entitled would not affect his right 
to have such allowances paid or credited for the period of his absence. 


Assistant Comptroller General Yates to Col. Tom E. Thrasher, Jr., U. S. Marine 
Corps, November 11, 1943: 


Reference is made to your letter of February 24, 1943, transmitting 
for decision a voucher stated in favor of Technical Sergeant Loren 
Oscar Schneider, U. S. Marine Corps, for subsistence and quarters 
allowance for the period November 28, 1941, to June 28, 1942, prior 
to and while being held a prisoner by the Japanese military authori- 
ties at Shanghai, China. The circumstances are stated in your letter 
as follows: 

It appears that the attachéd claim is submitted under the provisions of Section 


2 of the Act of March 7, 1942, Public Law 490, 77th Congress, which provides 
that: “Any person who is in active service and is officially reported as * * * 
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captured by an enemy shall, while so absent, be entitled to receive or to have 
credited to his account the same pay and allowances to which such person was 
entitled at the time of the beginning of the absence or may become entitled to 
thereafter: * * *” 

As indicated in the attached papers, Technical Sergeant Schneider (then Staff 
Sergeant), together with one officer and two enlisted men, remained at Shanghai, 
China, after the evacuation of the Fourth Marines on November 28, 1941, for 
the purpose of closing out the activities of the Regimental Quartermaster, Fourth 
Marines, and was taken a prisoner of war by the Japanese military authorities 
on December 7, 1941. He was subsequently released from internment by the 
Japanese military authorities and sailed from Shanghai, China, on June 29, 1942, 
and arrived in the United States on August 25, 1942. SCHNEIDER’s pay ac- 
count was taken up on the rolls of this office and credited pay for the period 
November 1, 1941, to August 31, 1942, inclusive, in accordance with the provisions 
of Section 11 of the Act of March 7, 1942, supra, on Voucher No. 1500 (Account 
No. 132), in the account of the undersigned for the month of August 1942. No 
credit for quarters and subsistence allowance was made during the period covered 
by the attached voucher in view of the fact that this office had no knowledge 
that a quarters and subsistence allowance had been authorized to be paid to these 
enlisted men. 

In view of the foregoing and of the fact that no quarters and subsistence 
allowance was actually being credited in SCHNEIDER’s pay account at the time 
he was taken prisoner by the Japanese military authorities doubt exists as to 
whether I am authorized to make payment on the attached voucher. Your de 
cision is therefore requested in the premises. 


In support of the voucher there is attached the certificate of Colonel 
S. C. Cummings, U. S. Marine Corps, Acting Adjutant and Inspector, 
as follows: 
I certify that the records of this Headquarters show that the below named 
enlisted men remained at Shanghai, China, for the purpose of closing out the 


activities of the Regimental Quartermaster, Fourth Marines, upon the evacuation 
of that organization from Shanghai, China, on November 28, 1941: 


Supply Sergeant Henry KIJAK, U.S. M. C. (225304) 
Staff Sergeant Loren Oscar SCHNHIDER, U. 8S. M. C. (201144) 
Sergeant Nathan Alexander SMITH, U. S. M. C. (262053) 


I further certify that the records show that pursuant to a radio request of the 
Commanding Officer, Fourth Marines, dated November 23, 1941, the Commandant, 
U. S. Marine Corps, on November 26, 1941, authorized the payment of a quarters 
and subsistence allowance to the above named men for such duty; that no 
quarters were available or furnished or rations in kind furnished ; that these men 
were interned by the Japanese Military Authorities on December 7, 1941; that 
they were released from internment on June 29, 1942; that they embarked on the 
8S. 8S. CONTE VERDE at Shanghai, China, on June 29, 1942, for transportation to 
the United States, and arrived in the United States on August 25, 1942. 


It thus appears that payment of an allowance to Sergeant Schneider 
for quarters and subsistence was authorized under date of November 
26, 1941, and that he was entitled to such allowance on December 7, 
1941, when he was taken a prisoner of war by the Japanese military 
authorities. It further appears that he was released from internment 
by the Japanese on June 29, 1942, whereupon he returned to the United 
States, arriving August 25, 1942. 

It is stated that Sergeant Schneider has been credited with pay for 
the period while he was a prisoner of war, but that no credit for 
quarters and subsistence allowance was made for such period for the 
reason that the authorization of such allowance was not known. 

Your doubt in the matter apparently is due to the fact that no part 
of such authorized allowance actually had been paid or credited in 
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Sergeant Schneider’s pay account at the time he was taken prisoner 
by the Japanese military authorities; that is, while the allowance had 
been authorized, it had not been paid or credited for any period before 
he was taken prisoner, and, hence, he actually was not in receipt of such 
allowance at the time. 

Section 2 of the act of March 7, 1942, 56 Stat. 143, 144, provides, in 
pertinent part: 

Sec. 2. Any- person who is in active service and is officially reported as missing, 
missing in action, interned in a neutral country, or captured by an enemy shall, 
while so absent, be entitled to receive or to have credited to his account the 


Same pay and allowances to which such person was entitled at the time of the 
beginning of the absence or may become entitled to thereafter * * 


Thus the said section, by express language, authorizes the payment 
or crediting of the same pay and allowances to which the person “was 
entitled” at the time of the beginning of the absence. The test is not 
the pay and allowances actually paid but the pay and allowances to 
which the person was entitled at the beginning of the absence. The 
fact that the person had not theretofore actually received payment of 
an allowance to which he was entitled would not affect his right to 
have such allowance paid or credited for the period of his absence pur- 
suant to the express provisions of the said act of March 7, 1942. 

Accordingly, since the record establishes that at the time of the 
beginning of the absence of Sergeant Schneider he was entitled to an 
allowance for subsistence and quarters, payment on the voucher is 


authorized, if otherwise correct. See 22 Comp. Gen. 192, and decision 
of February 17, 1943, B-28935. Cf. decision of September 20, 1943, 
B-35985, 23 Comp. Gen. 207. The voucher and supporting papers are 
returned herewith. 


(B-36819) 


CONTRACTS—COST-PLUS—EXCESSIVE WAGE RATES PAID BY LUMP 
SUM SUBCONTRACTORS 


Where a cost-plus-a-fixed-fee prime contract provided that the contractor shall 
not pay wage rates in excess of those set forth in the contract except upon 
approval in writing by the contracting officer, but contained no limitation 
with respect to wage rates which may be paid employees of lump sum sub- 
contractors, the prime contractor may be reimbursed amounts paid under the 
subcontracts notwithstanding the fact that the subcontractors’ employees 
may have been paid wages computed at rates in excess of those specified in 
the prime contract. 22 Comp. Gen. 367, distinguished. 


Comptroller General Warren to Millard F. Reeves, National Housing Agency, 
November 11, 1943: 


Reference is made to your letter of September 2, 1943, as follows: 


The principal contract for the construction of War Housing Projects, VA- 
44244, VA-44248 and VA-44249 was awarded to Allen J. Saville, Incorporated, 
and an executed copy of Contract No. HA(VA-44244)-cph-101 dated January 
26, 19483 was previously transmitted to your office. 

Certain portions of the construction work covered by the principal contract 
were sublet by Allen J. Saville, Incorporated to several subcontractors on lump 
sum basis. It has been observed that several of the subcontractors operating 
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under those lump sum subcontract Agreements, have made payments to their 
skilled and unskilled labor for wages at rates substantially in excess of the wage 
rate schedule set forth in the principal contract as authorized by the Secretary 
of Labor under the Davis-Bacon Act. 

For example, Cross and Taylor, Brickwork Subcontractor, copy of whose 
agreement has been furnished your office, have continuously paid bricklayers the 
base rate of $1.6242 per hour, and occasionally $1.75, whereas, the wage rate 
schedule in the contract includes bricklayers at $1.50 per hour. This subcon- 
tractor, however, claims that they have paid the rate of $1.62% per hour for 
bricklayers for a period of several months prior to the execution of this present 
subcontract. Various others, including, A. L. Wright, Jr., Plumbing and Heating 
Subcontractor, have paid wage rates that are in excess of the contract rate es- 
tablished for various skilled and unskilled labor classifications. 

Attention is directed to the fact that the subcontracts were executed on lump 
sum basis and also the fact that there have been wage rates paid by lump sum 
subcontractors which are in excess of the approved rates established in forming 
a part of the Principal Contract involved. 

It is requested that you furnish this office with your opinion as to whether 
suspension should be made from reimbursement to Allen J. Saville, Incorporated 
to equal the amount of wages paid by subcontractors which are in excess of 
the rates established within Principal Contract. In other words, information 
is desired as to whether your decision B—25275 rendered on October 19, 1942 is 
considered to cover this situation. 

There is still considerable subcontract work to be performed and there are yet 
considerable amounts for which the principal contractor has not claimed 
reimbursement covering subcontract work completed to date. However, in order 
that the interests of the Government may be protected and at the same time to 
avoid delays in future reimbursement in so far as possible, your decision in the 
matter at the earliest date will be appreciated. 


The right of a certifying officer to request a decision is derived 
solely from, and is limited by, the provisions of the act of December 
29, 1941, 55 Stat. 875, section 3 of which is as follows: 


Sec. 3. The liability of certifying officers or employees shall be enforced in 
the same manner and to the same extent as now provided by law with respect 
to enforcement of the liability of disbursing and other accountable officers; and 
they shall have the right to apply for and obtain a decision by the Comptroller 
General on any question of law involved in a payment on any vouchers presented 
to them for certification. [Italics supplied.] 


It may be noted that under the above cited section of the statute a 
certifying officer is entitled to obtain a decision by the Comptroller 
General only on a question of law involved in payment on a specific " 
voucher presented to him for certification. See 21 Comp. Gen. 1128. 
While no voucher pertinent to the question raised accompanied your 
letter to this office, the inference is that such a voucher has been pre- 
sented to you for certification. Under such circumstances, and in 
view of your request for early disposition of the matter “in order that 
the interests of the Government may be protected and at the same time 
to avoid delays in future reimbursement,” the failure to submit a 
voucher will not be objected to. 

Under the terms of contract No. HA (VA-44244)-cph 101, dated 
January 26, 1943, entered into on a cost-plus-a-fixed-fee basis, the con- 
tractor agreed to perform the professional architectural and engi- 
neering services; furnish materials not otherwise provided, and per- 
form the work for the construction of buildings, site improvements 
and utilities for certain war housing projects in Portsmouth, Virginia. 
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The General Conditions of the contract provide, in pertinent part, 
as follows: 
6. CONTRACTOR'S CONSTRUCTION COST 
. . + . 


Production Cost 


(b) * * * The items for which the Contractor shall be entitled to reim- 

prennt as ee ER cost shall be as follows: 
* ca a + + 

(2) Micpecititures for salaries and wages paid to employees whose services 
are devoted exclusively to the performance of the contract * * *. Wage 
rates higher than those set forth in the Contract shall not be paid except .upon 
approval, in writing, by the Contracting Officer. 

* > * 2B 


* - ” 
(14) Expenditures under subcontracts, including fees to cost-plus-a-fixed-fee 
subcontractors, unless otherwise specified in this contract. 
* * + = * * * 


8. CONSTRUCTION SUBCONTRACT WORK AND PAYMENTS THEREFOR 


(a) Subcontractors for the performance of any construction activity shall 
receive recognition only as employees or service organizations of the Contractor. 

(b) Subcontract work may be contracted for by the Contractor with the ap- 
proval of the Contracting Officer under any form of agreement, except on a 
cost-plus-a-percentage basis, determined by the Contractor and the Contracting 
Officer to be most suitable and desirable for the fulfillment of the Contractor’s 
obligations to the Government, but subject to the condition that prior to becoming 
effective for the purposes of the contract with the Government the form, substance, 
and amount of gach subcontract shall be approved in writing by the Contracting 

a 

om a ake a * - + . 

(2) The Contractor shall not award any work to any subcontractor without 
prior written approval of the Contracting Officer, which approval will not be 
given until the Contractor submits to the Contracting Officer a written statement 
concerning the proposed award to the subcontractor, which statement shall 
contain such information as the Contracting Officer may require. 

(g) All subcontracts arranged upon a lump-sum basis shall be deemed to 
include all items of cost of the performance thereof and all allowances for equip- 
ment charges, insurance, overhead, anticipated profits and all other expenses of 
whatever sort unless and to such extent as may be enumerated in the applicable 
subcontract to the contrary. ~ 


The decision of October 19, 1942, B-25275, 22 Comp. Gen. 367, re- 
ferred to in your letter, gave consideration to a cost-plus-a-fixed-fee 
contract which contained the specific provision that: 


Should the Contractor or any subcontractor pay to any laborer or mechanic 
& wage based upon a rate in excess of the wage rate for the classification in which 
said laborer or mechanic is included as established for the work by the Secretary 
of Labor, such increased wage shall be at the expense of the Contractor and shall 
not be reimbursed by the United States. * * 


The above provision was held to be applicable to lump-sum, as well 
as cost-plus-a-fixed-fee subcontracts and, since the Government had 
acquired the right to have the prime contractor furnish all labor neces- 
sary for the performance of the work covered by the subcontract 
at the wage rates established by the Secretary of Labor, the approval 
of the subcontract there involved by the contracting officer was not 
recognized as imposing any binding obligation on the United States 
to pay for work performed thereunder at a contract price which was 
presumed to have included wage rates higher than those established 
by the Secretary of Labor. 
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Such a provision is not contained in the present contract and, there- 
fore, the decision of October 19, 1942, supra, is not controlling in the 
matter. While article 6 (b) (2) of the contract stipulates that the 
prime contractor shall not pay wage rates higher than those set forth 
in the contract except upon approval, in writing, by the contracting 
officer, so far as concerns the award of subcontract work on a lump-sum 
basis, the only limitation upon the authority of the prime contractor 
is that contained in articles 8 (b) and (f) of the contract, supra, which 












: ce og ; ; 
> provide, in substance, that such work will not be contracted for with- 
: out the prior approval of the contracting officer as to the form, sub- 
stance and amount of the subcontract. 
e Accordingly, and assuming that the subcontracts referred to by you 
were entered into in accordance with the terms of the prime contract 
R and approved as to form, substance and amount by the contracting 
1 officer, the prime contractor may be reimbursed the amounts paid there- 
: under, notwithstanding the fact that the subcontractors may have paid 
\- ° . . . 
. wages computed at rates in excess of those specified in the prime con- 
g tract. 
8 — 
g 
. (B-37704) 
APPROPRIATIONS—“NO YEAR” OR “AVAILABLE UNTIL EXPENDED”— 
: DISPOSITION OF LIQUIDATED DAMAGE PENALTIES 
= As a general rule amounts deducted as liquidated damage penalties from a con- 
; tractor’s earnings under a contract should not be covered into the Treasury 
‘0 as miscellaneous receipts, but, rather, such amounts should remain to 
the credit of the applicable appropriation in the event that the contractor, 
r at somé later date, should present a valid claim for remission of the amounts 
. so deducted. 
Where amounts administratively deducted or withheld as liquidated damage 
penalties from a contractor’s earnings under a contract are retained in “no 
B- year” or “available until expended” appropriations, and no objection to 
the deduction has been raised by the contractor within a period of two or 
ee more years, such amounts may be treated as unobligated balances available 
for expenditure in the same manner as other funds in such appropriations. 
ie 9 Comp. Gen. 398, amplified. 
ch Comptroller General Warren to the Secretary of the Interior, November 11, 
ry 1943: 
e I have your letter of October 7, 1943, requesting decision as to the 
1 final disposition to be made of certain liquidated damage penalties 
id deducted under contracts of the Bonneville Power Administration 
rm and retained in its “appropriation.” 
ae You advise that among the amounts so retained there are 20 dif- 
ral ferent liquidated damage penalties, totaling $11,827, which now ap- 
ot pear to have been accepted by the contractors as proper, a reasonable 
08 time having elapsed since the deductions were made, and there having 
as been received no protests within that time, except in one instance 


where claim was filed and subsequently disallowed by this office. A 
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tabulation transmitted with your letter shows that final settlements 
under the various contracts involved were accomplished during a 
period extending from December 23, 1940, to May 12, 1942, and, in 
the majority of instances, over two years ago. 

The so-called “appropriation” mentioned in your letter apparently 
is the account “14x1225 Construction, Operation, and Maintenance, 
Bonneville Power Transmission System,” under which are carried 
the general purpose funds appropriated for the Bonneville Power 
Administration by the Congress in various appropriation acts. Such 
appropriations are specifically made available for use until expended 
so that the laws relating to carrying lapsed annual appropriations 
to the surplus fund in the Treasury are not for application thereto 
as is the case generally with respect to annual appropriations for the 
use-of the various departments and agencies of the Government. See 
the provisions of the act of June 20, 1874, as amended, 31 U. S. C. 
713; section 3690, Revised Statutes, 31 U.S. C. 712. 

As authority for retaining in said account the liquidated damage 
penalties collected or withheld by the Administration, you cite 9 
Comp. Gen. 398, wherein it was held, in substance, that amounts repre- 
senting withholdings from contractors as liquidated damages should 
not be deposited to the credit of the Treasurer of the United States 
and covered into the Treasury as miscellaneous receipts, but should 
be left in the appropriation to be available for payment therefrom 
to the contractor, in the event that, at some later date, a valid claim 
be presented for remission thereof, and, also, that the question as to 
the final disposition of any amount so withheld would be for de- 
termination by this office. 

Ordinarily, questions relating to the final disposition of amounts 
collected as liquidated damages will not be a concern of administrative 
agencies, since such amounts remain encumbered as contingent obliga- 
tions until they revert to the surplus fund in the Treasury in accord- 
ance with the provisions of law governing the disposition of unex- 
pended balances of annual appropriations cited above. However, 
in cases of no year or “available until expended” appropriations such 
as involved in the present matter, the undesirability of carrying over 
such amounts indefinitely, from year to year, is obvious. 

It is generally recognized by the accounting officers of the Govern- 
ment that where liquidated damages are deducted from a contractor’s 
earnings for supplies or services furnished under a contract, there is 
involved only an adjustment of the contract price and the making 
of a charge against the contract appropriation for the net amount 
payable to the contractor. Consequently, in such cases, a final dis- 
position of the penalties collected is accomplished when they remain 
as credits under the appropriation charged with the payments under 
the contract. See 18 Corp. Dec. 430, 
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Accordingly, you are advised that if, as appears from the fact that 
they are referred to as “deductions,” the amounts reserved by the 
Bonneville Power Administration as liquidated damage penalties con- 
sist merely of reductions of a contractor’s earnings in connection with 
the contract under which assessed, their disposition in the no year ac- 
count, swpra, may be regarded as final, subject only to the contingent 
liabilities existing in the matter. The allotment or encumbrance for 
such contingencies should be continued as long as there exists any 
probability that a claim for remission of the amount deducted may be 
presented, or until it has been determined by this office that such a 
claim is clearly without merit. See General Regulations No. 50, 5 
Comp. Gen. 1058. 

However, where no objection to the deduction has been raised by 
the contractor within a period of two or more years, the likelihood that 
in the future the contractor will contest the assessment and collection 
of liquidated damages is considered remote. Therefore, and in view 
of the fact that it may be assumed a sufficient balance will be avail- 
able in the no year account to discharge any unanticipated claims that 
may become payable, no legal reason is perceived by this office why, 
in such cases as referred to in your submission, the amounts so de- 
ducted should not be treated as unobligated balances available for 
expenditure in the same manner as other funds in said account. 


(B-87945) 


COMPENSATION—WITHIN-GRADE PROMOTION—EMPLOYEES 
ENTERING MILITARY OR NAVAL FORCES 


An employee who had been on leave without pay in his civilian position for less 
than 30 days at the time he entered the military service and was restored 
to his civilian position after discharge from the active military service is 

’ entitled, under the provisions of sections 2(c) and 5 of Executive Order No. 
8882, to count the period of leave without pay as well as the period of active 
military service in computing the required service toward within-grade salary 
advancement under the act of August 1, 1941. 

An employee who, at the time he entered the active military service, had been 
in a leave without pay status for more than 30 days but less than one year 
without break in service, may, upon re-employment in a civilian position, 
count the service in his civilian position prior to the period of leave without 
pay as well as the period of active military service toward within-grade 
salary advancement under the act of August 1, 1941, and Executive regula- 
tion thereunder, but he may not count any of the period of leave without pay 
between his active civilian and military service. 22 Comp. Gen. 1104, dis- 
tinguished. . (Modified by 28 Comp. Gen. 617.) 

A civilian employee who, by reason of a period of leave without pay for more 
than one year, had lost his right to a within-grade salary advancement under 
the act of August 1, 1941, at the time he entered the active military service, is 
not entitled, under section 5 of Bxecutive Order No. 8882, to count such. 
initial service in the active military service toward within-grade salary 
advancement in a civilian position to which he is later restored; in such a 
case the 18- or 30-month waiting period would begin with the date of 
restoration to the civilian position. 
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Ramptnetes General Warren to the Secretary of Agriculture, November 16, 


I have your letter of October 25, 1943, as follows: 


A number of questions have arisen in this Department in regard to whether 
an employee who enters military service while on leave without pay resulting 
from a lack of work or funds is entitled to credit for such service toward within- 
grade promotions in the event he is restored to his civilian position following 
his military service. 

Executive Order No. 8882, pursuant to the Ramspeck-Mead Act (Sec. 7 (b) 
of the Classification Act, 5 U. S. C. 1940 ed. Supp. II, section 667), which embodies 
the regulations issued pursuant to the statute, provides that, in computing the 
periods of service required for within-grade advancements, there shall be credited 
to such service, 

“(a) Continuous civilian employment in any branch, executive department, 
independent establishment, agency, or corporation of the Federal Government 
or in the municipal government of the District of Columbia. 

“(b) Time elapsing on annual, sick, or other leave with pay. 

“(c) Time elapsing in a nonpay status (including break in service) not exceed- 
ing 30 days within any one time period of 18 or 30 months, as the case may be. 

“(d) Service rendered prior to absence on furlough or leave without pay where 
such absence is in excess of 30 days but not exceeding 1 year.” 

Section 5 of the Executive Order provides: 

“Any employee of the Federal Government who, in accordance with the provi- 
sions of the Selective Training and Service Act of 1940 (Public, No. 783, 76th 
Cong.), or of Public Resolution No. 96 approved August 27, 1940, relating to the 
mobilization of auxiliary military personnel, is restored to the same position 
or a position of like seniority, status, and pay, without loss of seniority, shall 
be entitled to receive a salary at a rate of not less than the employee’s latest 
rate prior to his entrance into active military or naval duty plus any within- 
grade salary advancement or advancements to which he would have been eligible 
under the provisions of the said section 8 (b) of the Classification Act of 1923, 
as amended (Executive Order No. 8882, Sept. 3, 1941).” 


The various situations which give rise to the problems will be numbered. 


1. An employee of this Department was promoted from Senior Foreman of 
Laborers, $1,740 per annum, to Senior Foreman of Laborers, $1,800 per annum, 
effective October 1, 1941. As a result of the cessation of activities in which 
the employee was engaged, he began terminal leave June 17, 1942. The leave 
expired on September 4, 1942, at which time the employee was placed on leave 
without pay. On October 2, 1942, the employee, while still on leave without pay, 
was inducted into the United States Army. He received an honorable discharge 
on February 22, 1943, and on March 16, 1943, he reported for duty in this Depart- 
ment. Under the circumstances, your advice is requested as to whether the 
employee concerned is entitled to count the period of military service as creditable 
service for a within-grade promotion. 

2. Assuming the same facts for purposes of convenience, except that more 
than one month, but less than one year has elapsed in the period of leave without 
pay before entrance upon military duty, would the employee be entitled to count 
the period of military service in computing creditable seryice for a within-grade 
promotion? 

3. Assuming the same facts as in question No. 1, except that more than a year 
has elapsed in a leaye-without-pay status before entrance of the employee upon 
military duty, would the employee be entitled to count the period of military 
service as creditable service for a within-grade promotion? 

These problems appear to arise partly as a result of doubt in regard to the 
exact reemployment rights under Section 8 (b) of the Selective Training and 
Service Act of 1940 (50 App. U. 8. C. 1940 ed. 308 (b)), of employees who enter 
upon military duty while in a leave-without-pay status. If the employee is 
entitled only to restoration to the leave-without-pay status, it would appear that 
such an employee would not be entitled to within-grade promotions, since such 
promotions would not have been acquired in a leave-without-pay status. How- 
ever, if restoration to active duty is required for employees who enter upon 
military duty following a leave-without-pay status, it would appear that such 
employees would be entitled to count the period of military service as creditable 
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service for within-grade promotions pursuant to Section 7 (b) of the Classifica- 
tion Act of 1923, as amended. In view of the fact that salary payments are 
being withheld pending a decision, an early reply will be appreciated. 


Section 5 of Executive Order No. 8882, dated September 3, 1941, 
quoted in your letter, operates, for the purpose of the within-grade 
promotion law, to authorize the counting of service in the active 
military or naval forces toward within-grade salary advancements as 
though such service were a continuation of civilian service. It would 
follow that the other provisions of the President’s regulations con- 
tained in said executive order properly are for application in that 
light, that is, as though active military or naval service were a con- 
tinuation of civilian service. Compare 22 Comp. Gen. 969, and deci- 
sion of October 8, 1943, B-37199, 23 Comp. Gen. 265. 

Accordingly, referring to question 1, as the period of leave without 
pay from September 4, 1942, when the employee went on leave with- 
out pay in his civilian position to October 2, 1942, when he entered 
the active military service, was less than 30 days, the employee may 
count such period of leave without pay as well as the period of his 
active military service toward within-grade salary advancement 
under the provisions of sections 2 (c) and 5 of the regulations—as- 
suming, of course, the employee was eligible to be, and has been 
restored to his civilian position pursuant to the provisions of the 
Selective Training and Service Act. 

Relative to question 2, as the period of leave of absence was more 
than 30 days but less than one year, and as there was no break in 
service (compare 22 Comp. Gen. 1104), the employee referred to 
may count the service in his civilian position prior to going on leave 
without pay in that position, as well as the period of his active mili- 
tary service, toward within-grade salary advancement under the pro- 
visions of sections 2 (d) and 5 of the regulations, but he may not 
count any of the period of leave of absence without pay between active 
civilian and military service. 

Referring to question 3, as the employee already had lost his right 
to a within-grade salary advancement before he entered the active 
military service, section 5 of the regulations may not operate to per- 
mit the counting of initial service in the active military service 
toward within-grade salary advancement in a civilian position to 
which the employee later may be restored. Hence, in that case the 
waiting period would begin with the date of restoration to the civilian 
position. 

This decision is in nowise to be construed as deciding the question 
whether employees of the class here involved are, upon their separa- 
tion from the military or naval forces, to be restored to the leave- 
without-pay status held prior to their entry into the active military 
or naval services, or to be restored to active duty (in a pay status) in 
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the applicable civilian position—that being a matter for determina- 
tion by the department or agency involved and the Civil Service Com- 
mission. 21 Comp. Gen. 742. 


(B-37929) 


APPROPRIATIONS—FISCAL YEAR CHARGEABLE—CONTRACT SERVICES 
- COVERING A PART OF TWO FISCAL YEARS 


Where a contract for the cultivation and protection of a specified number of acres 
of rubber-bearing plants at a definite price per acre, payable upon completion 
of the services, was entered into during one fiscal year, and the services 
rendered thereunder necessarily covered the crop year which extended into 
the next fiscal year, the entire contract price should be charged to the fiscal 
year appropriation current at the time the contract was made, rather than 
divided between the two fiscal years involved on the basis of the services 
actually performed during each fiscal year. 


Comptroller General Warren to H. B. Herms, Department of Agriculture, Novem- 
ber 17, 1943: 


There has been considered your letter of October 14, 1943, as follows: 


Enclosed is Form 1034 voucher in favor of Mrs. Frances McEMurrey Cates, 
Waynesboro, Georgia, in amount of $1,392.00 for cultivation of 46.4 acres of 
goldenrod plantings at $30.00 per acre, in accordance with paragraph 3, Section 2, 
of contract, A8fs-4485, dated March 30, 1943. 

This voucher has been submitted to me for signature as Authorized Certifying 
Officer. 

I am uncertain as to legality of paying the voucher partly from FY 1943 funds 
and partly from FY 1944 funds. The Project Manager states that two thirds of 
the work was performed during FY 1943 and that one third was performed during 
FY 1944, therefore, he has presented the voucher for payment charging $928.00 to 
FY 1943 funds and $464.00 from FY 1944 funds. 

It is my understanding that the general rule is to charge the appropriation for 
the fiscal year in which the liability was incurred. On the other hand, cultiva- 
tion of a growing crop obviously must be done at various times during the growing 
season and can not be delivered in complete form like supplies. 

Before certifying the enclosed voucher for payment, I shall appreciate your 
decision as to whether the voucher is a proper charge against funds of both fiscal 
years as indicated on the voucher. 


The contract here involved was entered into pursuant to authority 
contained in Public Law 473, approved March 5, 1942, 56 Stat. 126, 
entitled, “AN ACT To provide for the planting of guayule and other 
rubber-bearing plants and to make available a source of crude rubber 
for emergency and defense uses.” The appropriation to be charged 
with the cost of the services covered by the contract was not indicated 
or designated in the contract but the voucher submitted for payment 
under the contract proposes payment under two appropriations made 
for carrying out the purposes of the act of March 5, 1942, one for the 
fiscal year 1943, the other for the fiscal year 1944, the amount charge- 
able under each being based upon an estimate that two thirds of the 
work was performed during the fiscal year 1943, and one third during 
the fiscal year 1944. 

The contract was entered into March 80, 1948—in the fiscal year 
1948—and provides for the performance of two separate operations 
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by the contractor, namely (1) ground preparation, and (2) cultiva- 
tion and protection of a crop, and provides for payment of a price 
certain for the performance of each operation. There is no question 
raised in respect of operation (1) as the voucher covers the services 
provided for under operation (2). 

The services contracted for under operation (2) were to be per- 
formed during the 1948 crop year—in the instant case, extending from 
(as indicated by the statement dated October 1, 1943, from the Project 
Manager, attached to the voucher) April 15 to August 5, 1943—and, 
therefore, of necessity, covered a portion of two fiscal years. The fact 
that a contract covers a part of two fiscal years does not necessarily 
mean that payments thereunder are for splitting between the two fiscal 
years involved upon the basis of services actually performed during 
each fiscal year. In fact, the general rule is that the fiscal year appro- 
priation current at the time the contract is made is chargeable with pay- 
ments under the contract, although performance thereunder may 
extend into the ensuing fiscal year. 18 Comp. Gen. 363; 22 id. 156. 

It is true, of course, that under certain conditions, such as where a 
contract calls for performance of purely personal services with com- 
pensation therefor fixed in proportion to the amount of work per- 
formed, the fiscal year appropriation properly for charging is that 
current at the time the personal services are rendered. 10 Comp. Dec. 
285. Such a contract is termed severable as distinguished from entire. 
See 17 Corpus Juris 786. However, that is not the situation here. 
The instant contract provides—in addition to the “ground prepara- 
tion”—for the cultivation of certain acreage for a definite price per 
acre, payment to be made upon the completion thereof. Thus, there 
is involved one undertaking, which although extending over a part 
of two fiscal years, nevertheless was determinable both as to the serv- 
ices needed and the price to be paid therefor at the time the contract 
was entered into. Such being the case, the fiscal year appropriation 
current at the time the contract was made was obligated for payments 
to be made thereunder. Accordingly, the entire payment covered by 
the voucher submitted is chargeable to the applicable 1943 fiscal year 
appropriation and is not for splitting as stated on the voucher. 

The voucher is returned herewith. 


(B-38090) 


SIX MONTHS’ DEATH GRATUITY PAY—ADOPTED CHILD 


The minor child of a divorced Army enlisted man who was legally adopted by its 
mother and stepfather prior to the man’s death may not be regarded as the 
child of the enlisted man at the time of the latter’s death, within the meaning 
of the six months’ death gratuity statute of December 17, 1919, as amended, 
and, therefore, payment of the said gratuity on behalf of such adopted child 
is unauthorized. 
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Acraias & Comptroller General Yates to Col. Carl Witcher, U. S. Army, November 


7, 

Reference is made to your letter of September 15, 1948, forwarded 
by indorsement of November 1, 1943, requesting decision whether you 
are authorized to make payment on a voucher submitted therewith in 
favor of Gladys L. Ellingson, guardian of Harold Ellingson, as minor 
son of Theophile R. Garnier, No. R—5,247,005, deceased, late technician, 
fourth grade, Quartermaster Corps, U. S. Army, for $468, represented 
as equal to the pay of the deceased for six months, the claim arising 
under the act of December 17, 1919, 41 Stat. 367, as amended. 

The act of December 17, 1919, as amended, 10 U. S. C. 903, provides, 
in part, as follows: 


Hereafter, immediately upon official notification of the death from wounds or 
disease, not the result of his own misconduct, of any officer or enlisted man 
on the active list of the Regular Army or on the retired list when on active duty, 
the Chief of Finance of the Army shall cause to be paid to the widow, and if there 
be no widow to the child or children, and if there be no widow or child to any 
other dependent relative of such officer or enlisted man previously designated 
by him, an amount equal to six months’ pay at the rate received by such officer or 
enlisted man at the date of his death. * * * And Provided further, That none 
of the funds appropriated for the purposes of this section shall be used for the 
payment of such six months’ pay to any married child or unmarried child over 
twenty-one years of age of a deceased officer or enlisted man who is not actually 
a dependent of such deceased officer or enlisted man. 


The report of death attached to the voucher shows that Theophile 
R. Garnier, No. R-5,247,005, deceased, late technician, fourth grade, 
Quartermaster Corps, U. S. Army, died December 31, 1942, at the 
station hospital, Fort Lewis, Washington, that his death was in line 
of duty and was not due to his own misconduct; that he had served 
9 months and 12 days at the time of his death; that he had designated 
as his beneficiaries under the act of December 17, 1919, 41 Stat. 367, 
first, Gladys Long Garnier (wife), divorced; second, Harold G. 
Garnier, son; third, Madeline Moore, sister; fourth, Chester D. Gar- 
nier, father. 

The copy of divorce decree, issued by the District Court of the 
Sixth Judicial District of the State of Idaho, in and for the County 
of Bingham; shows that Gladys Garnier and Theodore (Theophile) 
Garnier were divorced on August 29, 1930; that the court ordered, 
adjudged and decreed that Gladys Garnier have the care, custody and 
maintenance of Harold Garnier, their minor child, and that no ali- 
mony should be paid Gladys Garnier until the further order of the 
Court. 

The copy of marriage certificate shows that O. W. Ellingson and 
Gladys Garnier were married on March 25, 1933, at Logan, Utah, 
and it appears from the record that they subsequently adopted Harold 
Garnier, the minor child. 

Adoption when legally conducted has the general effect of termi- 
nating the relations between the child and its natural parents, and of 
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making him a child of the adoptive parents with the same personal 
rights as a natural child. 1 Corpus Juris 1398. 

The laws of the State of Idaho provide that any minor child may 
be adopted upon the order of the probate court, subject to the following 
limitations—that the person adopting the child must be fifteen years 
its senior; that no married person can adopt without the consent of 
the spouse; that the consent of the parents of a legitimate child is 
necessary or the consent of the mother of an illegitimate child; that 
an abandoned child may be adopted on consent of legal guardian, 
nearest relative or next friend of such child; that an adopted child 
has all the rights and is subject to all the duties of a lawful child of 
adopted parents and its real parents are relieved of all parental duties. 

The copy of Order of Adoption, issued in the Probate Court of 
the County of Bonneville, State of Idaho, September 20, 1935, states, 
in part, as follows: 


IT IS THEREFORE ORDERED, ADJUDGED AND DBHCREED that said 
minor child, Harold Gorman Garnier, be, and he is hereby declared adopted 
by said petitioners, O. W. Ellingson and Gladys Garnier Ellingson, his wife, as 
the child of each and both of them; that the said child shall henceforth be 
regarded and treated in all respects as the child of O. W. Bllingson and Gladys 
Garnier Dilingson and said child and said adopting parents shall henceforth 
sustain each toward the other the relation of parent and child, and with all rights 
and subject to all duties of such relation; and that said child shall take the 
family name of said petitioners for adoption, to-wit, the family name of Dilingson, 
and henceforth shall be known as HAROLD GORMAN ELLINGSON, the child 
of O. W. Bllingson and Gladys Garnier Ellingson. 


The copy of Letters of Guardianship issued in the Probate Court 
of Bonneville County, State of Idaho, June 19, 1948, shows that Gladys 
L. Ellingson was appointed guardian of the person and estate of 
Harold Ellingson, a minor. It has been ascertained informally from 
the Navy Department that Harold Gorman Ellingson, No. 4,128,776, 
enlisted October 15, 1942, and is now serving as an apprentice seaman, 
V-12, U. S. Naval Reserve. 

It was held in decision of July 30, 1942, 22 Comp. Gen. 85, that the 
payment provided for in the act of December 17, 1919, is to be made 
to the widow or child of the deceased without designation and without 
any showing other than the relationship. It was held in decision of 
August 5, 1925, 5 Comp. Gen. 92, in construing the act of December 
17, 1919, in part, as follows: 


The usual rule is that adoption makes one a child of the foster parents. The 
adoption of the infant daughter of Lieutenant Watson shifted the legal obliga- 
tion for her support from her father, the officer, to her adopting parents, and 
it is shown that there was evidence before the court that the adopting parents 
were a circumstances enabling them to discharge the obligation thus imposed 
upon them. 

It must be held the adopted child of another person not in the Army is not 
bP of an officer of the Army within the meaning of the act of December 
17, 19 4 


As Harold Gorman Ellingson was legally adopted by O. W. Elling- 
son and Gladys Garnier Ellingson on September 20, 1935, he was not 
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the child of the soldier at the time of the latter’s death, within the 
meaning of the statutes. 

Attention is also invited to the fact that it has been held that where 
a minor enters the service of the armed forces of the United States, 
such act operates as an emancipation of the minor insofar as his right 
to manage his affairs is concerned. See in this connection United 
States v. Williams, 302 U. S. 46, 48; Iroquois Iron Company v. Indus- 
trial Commassion of Illinois, 128 N. E. 289, 12 A. L. R. 924; Smith v. 
Rickerts, 38'S. W. 2d 644. 

Accordingly, you are not authorized to make payment on the voucher 
which is retained in this office. 


(B-88042) 


TRANSPORTATION EXPENSES—PER DIEMS—PERSONS SERVING 
WITHOUT COMPENSATION 


In order for a person to be paid the actual transportation and other necessary 
expenses and not to exceed $10 per diem in lieu of subsistence authorized 
by law for persons serving “while away from their homes” in an advisory 
capacity without other compensation from the United States, there is no 
requirement that the journey for the Government begin or end at the travel- 
er’s home, but transportation, etc., expenses of such a person may not be 
paid in an amount exceeding what it would have cost had the person traveled 
from and to his home. 


Comptroller General Warren to the Secretary of War, November 18, 1943: 


I have your letter of October 23, 1948, as follows: 


The Military Appropriation Act, 1944 (Public Law 108, 78th Congress), ap- 
proved 1 July 1943, makes provision for the employment of expert consultants and 
other technical and professional personnel to be paid on a per diem basis when 
actually employed. Under the heading “Salaries, War Department”, it is pro- 
vided in pertinent part as follows: 

“* * * not to exceed $200,000 of the appropriation contained in this Act 
for military activities shall be available for the payment of actual transportation 
expenses and not to exceed $10.00 per diem in lieu of subsistence and other ex- 
penses of persons serving while away from their homes, without other compensa- 
tion from the United States, in an advisory capacity to the Secretary of War, and 
for the temporary employment of persons (at not to exceed $25 per day) or or- 
ganizations, by contract or otherwise without regard to section 3709 of the Re- 
vised Statutes or the Civil Service or Classification Laws.” 

At the present time the services of consultants and other professional experts 
are a vital necessity of the War Department in connection with special projects 
on which they are employed. The majority of them are connected with private 
firms, whose duties require them to travel from one place to another, many hav- 
ing no actual permanent duty station with their private employer. 

Aecording to decision 21 Comp. Gen. 377, “a non-salaried member of the Na- 
‘tional Defense Mediation Board who proceeds to Washington upon official notifi- 
«ation and after completion of his official business travels*to a point ofher than 
his official station (presumed to be his home) is entitled to the actual transporta- 
‘tion expenses and per diem in lieu of other expenses, including subsistence, pro- 
vided by the Second Deficiency Appropriation Act of July 8, 1941, not in excess 
of what would have been incurred had he returned direct to his official station.” 

Since a great many of these non-sularied individuals are in a travel status with 
their private concerns at the time they are called to serve with the War Depart- 
ment, it is difficult for them to maintain a permanent station with their private 
employer, For example: An individual is called to Washington from New York 
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City for temporary duty. After such duty is accomplished he may be called, for 
example, to Chicago, Illinois, or Baltimore, Maryland, by his private employer. 
Under the present ruling his official travel order states, among other things, 
that transportation would be paid back to New York City. However, if his 
private business requires him to proceed to Chicago from Washington, the War 
Department reimburses him the amount of the expenses which would have been 
incurred had he returned to New York City—the individual paying the dif- 
ference. In the second case, however, had his private business required him to 
proceed to Baltimore, the Government would reimburse him his expenses of 
returning to New York City even though he actually returned to a point closer 
(Baltimore), thus resulting in a substantial profit for the individual and an 
added cost to the Government. 

As another example, an expert consultant was appointed at Schen€ectady, New 
York, for temporary duty in Washington, and thence to Denver, Colorado, for 
temporary duty. Under the present ruling the War department would pay his 
traveling expenses back to Schenectady, New York. He was required, however, 
to return from Denver te Fort Wayne, Indiana, for duty with his private em- 
ployer (General Electric Company). Thus the Government would have saved 
approximately $47.00 (traveling expenses from Fort Wayne to Schenectady), 
had it been possible for his return trip to terminate at Fort Wayne, Indiana. 

Since the Government would profit, in a great many instances, where the 
individual returns to private industry at a point closer than his return to his 
permanent duty station, your consideration and reply to the following is respect- 
fully requested. 

a. May the travel performed by an expert consultant or other technical and 
professional personnel, provide for such person “to proceed from his official duty 
station to such points within the continental limits of the United States on tem- 
porary duty in connection with his duties and upon completion of such duties, 
to return to such other point as may be required by private employer, provided ; 
that evidence is shown that such travel is more economical to the Government.” 

b. If a. is answered in the affirmative, may the Department authorize travel at 
Government expense from such point (other than Government official duty sta- 
tion) as he may be stationed when further services are required by the War 
Department? 

It is further desired to point out that the need for the flexible duty station ar- 
rangement is for the convenience of the Government and not for the convenience 
of the individual concerned. This arrangement would further result in a sav- 
ing of manpower hours, as well as financial savings, in a great many cases. 


‘ ey I have your ruling on the specific questions posed above at an early 
ate 


The statute (57 Stat. 365) authorizes payment of the actual trans- 
portation expenses and not to exceed $10 per diem in lieu of sub- 
sistence to persons who serve for the Government without other com- 
pensation “while away from their homes.” While the word, “homes”. 
appearing in the statute may not be ignored entirely, the journey for 
the Government is not required to begin or end at their homes, but, 
of course, the intention is not to reimburse the travelers for traveling 
expenses which they otherwise would incur for a private employer. 
Hence, the transportation expenses and per diem may be paid for a 
Government trip from and to any point to the place of duty for the 
Government not to exceed what it would have cost from and to the 
home of the traveler. That is, there would be no authority under the 
statute to pay for a trip longer than from or to the home of the 
traveler. 

Accordingly, questions a and b are answered, generally, in the af.- 
firmative but subject to the above-stated limitation. 

598796—44—val. 23-26 
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PAY—HIGHER COMMAND IN TIME OF WAR—ARMY STAFF OFFICERS 


A staff officer, as distinguished from an officer of the line, in the performance 
of the duties of his office does not exercise a “command” within the meaning 
of section 7 of the act of April 26, 1898, and, therefore, an officer of the 
Medical Corps—a staff component of the Army—is not entitled to the pay and 
allowances of a higher grade as authorized under the said act for an 
Army officer serving with troops operating against an enemy in time of 
war who exercises a command above that pertaining to his grade. 


Somers t Comptroller General Yates to Capt. N. B. Hill, U. S. Army, November 


There has been received by indorsement of the Office of the Fiscal 
Director, Army Service Forces, your letter of October 12, 1948, in 
which you request decision as to whether you are authorized to make 
payment on a voucher transmitted therewith, stated for $61.83 in 
favor of William Rubin, captain, Medical Corps, representing the 
difference in pay and allowances between those of a first lieutenant 
and those of a captain for the period July 29, 1943, to September 
14, 1943, during which time the officer, then a first lieutenant, was 
in command of the Medical Detachment, 135th Field Artillery, it 
being stated that the rank of captain is authorized for that detach- 
ment. 

Section 7 of the act of April 26, 1898, 30 Stat. 365, provides, in 
part: 


That in time of war every officer serving with troops operating against an 
enemy who shall exercise, under assignment in orders issued by competent 
authority, a command above that pertaining to his grade, shall be entitled to 
receive the pay and allowances of the grade appropriate to the command. so 
exercised: Provided, That a rate of pay exceeding that of a ea general 
shall not be paid in any case by reason of such assignment * 


Captain Rubin, during the period here involved, was an ollie of 
the Medical Corps, a staff component of the Army. A staff officer, 
as distinguished from an officer of the line, in the performance of 
the duties of his office does not exercise “command”, within the mean- 
ing of that word as used in laws and regulations pertaining to the 
Army, and hence does not come within the scope of the above-quoted 
section. 5 Comp. Dec. 187. See, also, Z’rwitt v. United States, 38 C. 
Cls. 398. 

Accordingly, payment on the voucher, which is retained in this 
office, is not authorized. 


(B-34345) 


LUMP SUM PAYMENT UNDER NAVAL AVIATION CADET ACT OF 1942 


The transfer of a naval aviation reserve officer to the retired list because of dis- 
ability incurred while serving on extended active duty may be regarded as a 
“release from active duty” within the meaning of section 12 of the Naval 
Aviation Cadet Act of 1942, ss amended, authorizing, upon release from 
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active duty, a lump sum payment of $500 for each year of continuous active 
commissioned service of officers commissioned thereunder or under the Naval 
Aviation Reserve Act of 1939, and, therefore, any lump sum amount accrued 
to such an officer for continuous commissioned active service theretofore per- 
formed may be paid at the time of his transfer to the retired list. 

In computing continuous commissioned active service of naval aviation reserve 
officers for purposes of payment of the lump sum amount authorized by sec- 
tion 12 of the Naval Aviation Cadet Act of 1942, as amended, for each year 
of active commissioned service of officers commissioned thereunder or under 
the Naval Aviation Reserve Act of 1989, there may not be included active 
duty performed by such officers subsequent to transfer to the retired list 
because of disability incurred in line of duty, irrespective of whether such 
duty as retired officers follows immediately their transfer to the retired list 
or follows an interval in an inactive status on the retired list. 


sas” cnet General Yates to the Secretary of the Navy, November 22, 


Reference is made to your letter of May 5, 1943, requesting a decision 
on a matter set forth in a letter dated April 20, 1943, from the Chief 
of the Bureau of Supplies and Accounts, as follows: 


References : 

(a) Section 1453, Revised Statutes (34 U. S. Code 417). 

(b) Section 6 of the Act of April 15, 1935 (Public Law 37—74th Congress). 

(ec) Section 8 of the Act of June 13, 1939 (Public Law 129—76th Congress). 

(d) Act of August 27, 1940 (54 Stat. 864) (34 U. S. Code 855c-1) (as amended 
by Public Law 737—77th Congress approved October 10, 1942). 

(e) Section 6 of the Act of August 27, 1940 (54 Stat. 865). 

(f) Act of July 24, 1941 (54 Stat. 604) (34 U. S. Code 350g (a) and G)). 

(g) Claim No. 0984409 disallowed by the General Accounting Office (Claims 
Division) on July 20, 1942. 

(h) Naval Aviation Cadet Act of 1942 (Public Law 698—77th Congress) ap- 
proved August 4, 1942. 

1. Under the provisions of section 12 of reference (h), officers commissioned 
in Class A-V (N) of the Naval Reserve, as specified therein, are entitled upon 
release from active duty that has been continuous for one or more years to pay- 
ment of a lump-sum not to exceed $3,500, computed on the basis of $500 for each 
complete year of active commissioned service, and a prorata amount for frac- 
tional parts of each year of such service if released from active duty other than 
at own request or as a result of disciplinary action. Section 12 of reference 
(h) is a continuation in modified form of the lump-sum payment authorized in 
references (b), (c) and (e) which envisaged peace time conditions and contem- 
plated the employment on active duty for a period of not more than seven years 
of officers commissioned as ensigns A-V (N), USNR, after completion of training 
as aviation cadet. Such legislation was proposed and enacted as it was con- 
sidered that payment of lump-sum would obviate later claims of this particular 
group of officers for retirement benefits on the basis that the Government had 
taken several years of their life at a period where they would normally enter into 
lucrative professional or business pursuits, and on release from active duty in a 
non-pay status would provide them with financial means of establishing them- 
selves in civil life. 

2. At the time the Naval Aviation Cadet Act of 1942 was enacted there were 
several thousand aviation cadets, and officers commissioned pursuant to authority 
contained in the Act of June 18, 1989, after completion of training as aviation 
cadets, who entered upon such training with the understanding that lump-sum 
payment would accrue to them under the conditions specified in the several acts 
relating thereto. In this connection attention is invited to the fact that the au- 
thority granted the President in the second proviso of Section 12 of reference (h) 
to suspend payment of lump-sum to commissioned officers who were enlisted in, or 
transferred to, the grade of aviation cadet within thirty days after August 4, 1942, 
has been exercised. Under prior laws, enacted under peace time conditions, the 
lump-sum payment was provided to stimulate applications for appointment as 
aviation cadet whereas under war time conditions such stimulus was not desirous 
or necessary. Therefore, such provisions for suspension of lump-sum payment to 
officers commissioned in Class A~-V (N), USNR, after completion of training as 
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enlisted aviation cadet was incorporated as to officers so commissioned who had 
not enlisted in, or transferred to, the enlisted grade of aviation cadet with expecta- 
tion of receiving lump-sum payment on release from active duty. 

3. The lump-sum payment authorized by the several laws enacted prior to 
August 4, 1942, contemplated release from active duty in a non-pay status. How- 
ever, officers of the Naval Reserve, including those commissioned in Class 
A-V.(N), USNR, pursuant to the authority contained in the Acts of June 13, 1939, 
and August 4, 1942, on active duty in excess of thirty days are entitled to retire- 
ment for physical disability under the same conditions as officers of the Regular 
Navy. Officers of the Naval Reserve who are retired for physical disability 
under the authority contained in references (d) and (f), are transferred to the 
retired list of the Regular Navy and receive retired pay on the same basis as 
retired officers of the Regular Navy on the retired list. In reference (g), the 
General Accounting Office (Claims Division) disallowed claim for lump-sum 
payment submitted by William George Logan whose commission as ensign 
A-V (N), USNR, was terminated under honorable conditions on March 6, 1941, 
date prior to date of acceptance of appointment as ensign in the Regular Navy. 
The basis for the disallowance of this claim was that termination of commission 
in the Naval Reserve was not a complete separation from the service with return 
to civil life, no break occurred in his service by reason of immediate acceptance 
of commission as ensign, USN. 

4. In view of the foregoing it is recommended that a decision be obtained from 
the Comptroller General as to the right of commissioned officers, A-V (N), 
USNR (former aviation cadets), to lump-sum payment if transferred to the 
retired list in a pay status. As illustrative of the type of cases involved, the 
following examples are cited: 

(a) An aviation cadet reported for active duty undergoing training on August 
26, 1940, accepted appointment as ensign A~V (N), USNR, on April 1, 1941, was 
placed on the retired list on March 1, 1943, under authority contained in 34 U. S. 
Code 417 and 855 c-1, and was released from active duty. This officer is entitled 
to retired pay at the rate of 75% of the active duty pay to which entitled on date 
of retirement. Does transfer to the retired list and release from active duty 
under such circumstances entitle the officer to lump-sum payment authorized in 
Section 12 of the Naval Aviation Cadet Act of 1942 computed on the basis of $500 
for each complete year of active commissioned service and to pro rata amount for 
fractional year of such service? 

(b) An aviation cadet reported for active duty undergoing training on Febru- 
ary 20, 1940, accepted appointment as ensign A-V (N), USNR, on November 1, 
1940, was placed on the retired list on April 1, 1943, in temporary rank of lieuten- 
ant, under the authority contained in 34 U. S. Code 350g (a) and (j), and was 
continued on active duty after retirement. Does transfer to the retired list 
terminate the active duty status of this officer within the meaning of Section 12 
of the Naval Aviation Cadet Act of 1942 so as to entitle him to lump-sum payment 
as authorized therein based on active commissioned service from November 1, 1940, 
to March 81, 1948, and would such lump-sum be payable on date of retirement or 
on date of final release ; or, since he was not released from active duty on date of 
transfer to the retired list, may period of continuous active duty subsequent to 
retirement be included in determining total amount of lump-sum due upon sub- 
sequent release from active duty? When this officer is finally released from 
active duty he will be entitled to retired pay at the rate of 75% of the active 
duty pay to which entitled on date of transfer to the retired list plus any increase 
therein which may accrue by reason .of active duty performed subsequent to 
retirement. 

5. If it is held that an officer of the class described in paragraph 4 (b) above is 
entitled to the lump-sum payment on the basis of active duty performed both 
prior and subsequent to retirement, it would appear proper to provide some 
procedure whereby credits for the lump-sum payment terminate with transfer to 
the retired list. It would appear that this could be accomplished by releasing 
the officer concerned from active duty upon his retirement and then recall him 
to active duty after a lapse of at least one day. However, .such action might 
result in the payment of mileage to and from the officer’s home and obviously 
would make for an increase in paper work. 


The grade of aviation cadet was established in the Naval Reserve 
and Marine Corps Reserve by the act of April 15, 1935, 49 Stat. 156, 
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which act provided for the appointment of cadets to serve for a con- 
tinuous period of four years on active duty, unless sooner released. 
There were stipulated certain rates of pay to which such cadets would 
be entitled while on active duty undergoing training and while on 
active duty not undergoing training. By section 6 of such act, 49 
Stat. 157, it was previded that upon release from a period of active 
duty of four years or more aviation cadets should be paid a lump sum of 
$1,500 in addition to any pay and allowances which they might other- 
wise be entitled to receive. 

By the act of June 13, 1939, 53 Stat. 819, entitled, “An act to author- 
ize commissioning of aviation cadets in the Naval and Marine Corps 
Reserves upon completion of training, and for other purposes,” sec- 
tion 6 of the act of April 15, 1935, swpra, was repealed and, in lieu 
thereof, sections 6 and 8 of the new act, 53 Stat. 820, provided for cer- 
tain lump-sum payments for officers so commissioned, as follows: 


Sec. 6. When officers, commissioned pursuant to this Act, are released from 
active duty that has been continuous for a period of four or more years, in- 
cluding active duty both as aviation cadets and as commissioned officers, they 
shall be paid a lump sum of $500 in addition to any pay and allowances which 
they may otherwise be entitled to receive, except as hereinafter provided. 

> : a * ‘ * * o 

Sec. 8. Aviation cadets who have completed active duty undergoing training 
on the date of approval of this Act and who may be commissioned pursuant thereto 
shall, upon completion of four years’ active duty, be paid a lump sum determined 
as $1,000 minus the excess of the pay and allowances received by them prior 
to the date of such completion of duty over the pay and allowances, with 
which shall be included Government paid insurance premiums, which they 
would have received as aviation cadets had they not been commissioned. No 
person shall be held to be indebted to the United States as a result of the pro- 
visions of this section. Payments authorized by this section shall be in addi- 
tion to that authorized by section 6 of this Act. 


The act of August 27, 1940, 54 Stat. 864, 865, authorized, inter alia, 
the appointment of Naval aviators of the Naval and Marine Corps 
Reserves to the line of the Regular Navy or Marine Corps, under 
certain conditions. 

Section 5 of that act repealed said sections 6 and 8 of the act of 
June 13, 1939, and, in lieu thereof, section 6 of the later act provided: 


When officers commissioned in the Naval or Marine Corps Reserve pursuant 
to the Naval Aviation Reserve Act of 1939 are released from active duty that 
las been continuous for one or more years, they shall be paid a lump sum of $500 
for each complete year of active service other than duty as aviation cadets 
undergoing training and if released from active duty otherwise than upon their 
own request or as a result of disciplinary action, this lump-sum payment shall 
be prorated for fractional parts of each year of such service. The lump-sum 
payments authorized herein shall be in addition to any pay, allowances, com- 
pensation, or benefits which they may otherwise be entitled to receive. 


That section was repealed by section 15 (c) of the Naval Aviation 
Cadet Act of August 4, 1942, 56 Stat. 739, and there was substituted 
therefor section 12 of the latter act, 56 Stat. 738, providing as follows: 


When officers commissioned pursuant to this Act or to the Naval Aviation 
Reserve [Act of 1989 (58 Stat. 819) are released from active duty that has been 
continuous for one or more years, they, or in the event of the death of such 
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officers after continuous active duty for one or more years, the beneficiaries spe- 
cially designated in the manner prescribed by the Secertary of the Navy, shall, be 
paid a lump sum of $500 for each complete year of continuous commissioned 
active service, and in the event of their death not the result of their own mis- 
conduct, or if released from active duty otherwise than upon their own request 
or as a result of disciplinary action, this lump sum payment shall be prorated for 
fractional parts of each year of such service: Provided, That the lump sum 
payments authorized herein shall accrue for not more than seven years and 
shall be in addition to any pay, allowances, compensation, or benefits which they 
may otherwise be entitled to receive: Provided further, That the provisions of 
this section, except those of the first proviso hereof, may be suspended during war 
or national emergency when the President shall so direct, as to all officers who 
were formerly enlisted in the grade of aviation cadet or transferred to that en- 
listed grade more than thirty days after the date of approval of this act. 


Said section 12 now has been amended by the act of October 25, 1943, 
Public Law 169, 57 Stat. 574, as follows: 


That section 12 of the Aviation Cadet Act of 1942 (56 Stat. 738, 34 U. S. C. 850k) 
is hereby amended by inserting after the comma following the word “Navy”, in 
line 6, the following: “or, if no beneficiary has been specifically designated, the 
widow of such officer, and if there be no widow, his child or children, and if there 
be neither widow nor child, the representative of the officer’s estate. 

Sec, 2. This Act shall be effective from August 4, 1942. 


The various acts have required that the personnel governed thereby 
obligate themselves to serve for a continuous period of four years on 
active duty, unless sooner released. That is an obligation not de- 
manded of other classes of reserve forces and the lump-sum payments 
were. authorized as a special inducement to obtain the services of 
aviation cadets and reserve officers on such basis. Such considerations 
support the view that the express language contained in section 12 of 
the 1942 act, swpra, as well as in the prior acts, that the lump-sum pay- 
ments authorized “shall be in addition to any pay, allowances, com- 
pensation, or benefits which they may otherwise be entitled to receive” 
clearly was intended to grant to this particular class of reservists a 
special benefit which should be in addition to any and all benefits pre- 
scribed by law for members of the reserve forces generally. Further 
support for such view is found in the provisions of said section 12, as 
amended, respecting payment to a designated beneficiary or to the 
estate of the officer in the event of death after continuous active duty 
for one or more years. Such provisions and the provisions for pro- 
rating the amount for the period actually served show that the lump- 
sum payments were intended as additional compensation for services 
under the stipulated conditions and not merely as a gratuity or bonus. 
The right to such additional compensation would not be forfeited be- 
cause other collateral benefits accrued. 

Retirement pay of naval reservists who suffer disability while on ex- 
tended active duty is authorized by section 4 of the act of August 27, 
1940, 54 Stat. 864, 865, 34 U. S. C. 855c~-1, as follows: 


All officers, nurses, warrant officers, and enlisted men of the United States 
Naval Reserve or United States Marine Corps Reserve, who, if called or ordered 
into active naval or military service by the Federal Government for extended 
naval or military service in-excess of thirty days, suffer disability or death in line 
of duty from disease or injury while so employed shall be deemed to have been 
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in the active naval service during such period, and they or their beneficiaries 
shall be in all respects entitled to receive the same pensions, compensation, re- 
tirement pay, and hospital benefits as are now or may hereafter be provided by 
law or regulation for officers, warrant officers, nurses, and enlisted men of 
corresponding grades and length of service of the Regular Navy or Marine 
Corps * * * 

It is to be observed that such section applies generally to all reserv- 
ists suffering disability while serving on extended active duty, under 
the conditions stated, and thus includes personnel who otherwise may 
be entitled by virtue of section 12 of the act of August 4, 1942, swpra, 
to the lump-sum payments prescribed therein. If the matter were 
otherwise doubtful, the doubt would appear to be set at rest by the 
fact that the said provisions of section 4 of the act of August 27, 1940, 
authorizing retirement pay for all Naval and Marine Corps reservists 
suffering disability while serving on extended active duty, are con- 
tained in the same act as that which specially provided in section 6, 
supra—later superseded by section 12 of the act of August 4, 1942— 
for the lump-sum payments for officers commissioned in the Naval or 
Marine Corps Reserve pursuant to the Naval Aviation Reserve Act of 
1939, which payments expressly were to be “in addition to any pay, al- 
lowances, compensation, or benefits which they may otherwise be en- 
titled to receive.” The two provisions, considered and enacted to- 
gether, seem clearly to show that the lump-sum payments authorized 
in section 6 for aviation reservists were to be in addition to the retire- 
ment pay benefits authorized in section 4 of the same act for Naval 
and Marine Corps Reservists generally. That being the intent of sec- 
tion 6 of the act of August 27, 1940, there would appear no basis to 
ascribe a different intent to the substituted essentially similar provi- 
sions of section 12 of the act of August 4, 1942. Nor would there ap- 
pear any basis for a different rule with respect to aviation reserve 
officers, otherwise entitled to the lump-sum payments authorized by 
said section 12 of the act of August 4, 1942, who have been retired pur- 
suant to the provisions of sections 8 and 11 (a) of the act of July 24, 
1941, 55 Stat. 604, 605, 34 U. S. C. (Supp. IT) 350g, 350), for disability 
incurred while serving under a temporary appointment in a higher 
rank, 

However, it does not appear that active duty after retirement was 
intended to be included within the period for which the lump-sum 
payments were to accrue. The transfer of an officer to the retired list 
works a material change in his status; and while he may serve there- 
after on active duty, he usually is not regarded as serving in the 
same character as theretofore. The rights and obligations of retired 
officers are generally separately prescribed by statute and, usually, 
if rights and benefits authorized for other officers are to extend to 
retired officers, the statute expressly so provides. 13 Comp. Dec. 116; 
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5 Comp. Gen. 198; Annotation to Section 1457, Revised Statutes, 
Laws Relating to the Navy. It is at least doubtful that in authorizing 
the lump-sum payments of $500 to reserve naval aviators for each 
year of continuous commissioned active service the Congress intended 
such payments to accrue for periods after such officers had been 
transferred to the retired list on account of physical incapacity to 
perform generally the duties of naval aviators on the active list, 
although placed on active duty in the status of retired officers for 
assignment to such limited duties as they might be capable of per- 
forming. Under such circumstances, the transfer of such officers to 
the retired list properly is to be regarded as a release from the active 
duty contemplated by the statute, so as to authorize payment at that 
time of the lump-sum amounts accrued for continuous commissioned 
active service theretofore performed, irrespective of any subsequent 
active duty as retired officers and irrespective of whether such duty 
as retired officers follows immediately their transfer to the retired list 
or follows an interval in an inactive status. 

Accordingly, the question stated in paragraph 4 (a) of the letter 
from the Chief of the Bureau of Supplies and Accounts is answered 
in the affirmative and the question in paragraph 4 (b) is answered 
by saying that the officer would be entitled to a lump-sum payment 
based on continuous active commissioned service from November 1, 
1940, to March 31, 1943, payable on date of retirement. In view of 
such conclusions, no comment is made on the suggestion contained 
in the last paragraph of the letter. 


(B-37638) 


TRANSPORTATION OF HOUSEHOLD EFFECTS OF CIVILIAN EM- 
PLOYEES—EXTENSION OF TIME LIMIT 


The provision in section 12 of Executive Order No. 8588, as amended, issued 
pursuant to the uniform transportation-of-household-effects statute of Octo- 
ber 10, 1940, requiring that shipment of a civilian employee’s effects upon 
permanent transfer of station shall begin within six months of the effective 
date of such transfer unless an extension—not exceeding two years from the 
effective date of the transfer—shall be approved within the six months’ 
period, was intended to require only that, if shipment is to be delayed over 
six months, one extension be granted within the six months’ period, and 
that there may be a further extension within the life of the first extension. 


ae Ny General Warren to the Federal Security Administrator, Novem- 
r 22, 1943: 


There has been considered your letter of October 13, 1943, in which 
you refer to the regulations controlling payments for the shipment 
of the household effects of civilian employees upon permanent trans- 
fer of station, and particularly to the provisions for extending the 
time limitations within-which shipments of goods must begin. The 
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regulation (section 12 of Executive Order No. 8588, as amended by 
Executive Order No. 9122 of April 6, 1942) is as follows: 


Sec. 12. Time limit.—All shipments allowable under these regulations shall 
begin within six months of the effective date of the transfer of the employee 
unless an extension is specifically granted by the head of the department or 
establishment. Such an extension shall be approved by the head of the depart- 
ment or establishment within the six months’ period during wich shipment 
would otherwise begin and shall in no case be for a period exceeding two 
years from the effective date of the transfer, except that, for employees who enter 
upon active military, naval, or Coast Guard duty at any time prior to the expira- 
tion of the period within which transportation of their effects is authorized and 
who are furloughed for the duration of such duty, the extension may be made 
effective until a date not more than sixty days following the date of termination 
of the furlough. 


You request decision whether an extension of the time limit may be 
granted more than six months after the éffective date of the em- 
ployee’s transfer, but within the period covered by a previous exten- 
sion which was granted within the six months’ period—in other 
words, broadly, whether more than one extension may be granted 
within the over-all two-year limit. 

As you suggest, the language of the regulation is not entirely clear, 
the only literal requirement being that one such extension be granted 
within the original six months’ period after the effective date of 
the transfer, that is, after the date of the employee’s arrival at his 
new post of duty pursuant to his transfer order. 23 Comp. Gen. 32. 

The obvious purpose of the requirement is to limit charges upon 
the Government for the shipment of employees’ effects to shipments 
made so near in point of time to the transfer of the individuals as to 
be reasonably related and incidental thereto. Cf. 18 Comp. Gen. 408. 
Normally, therefore, the regulation might be taken to imply that any 
such extension is to be granted within the six months and that only 
one extension could be allowed. However, it cannot be ignored that 
the amendment to the regulation authorizing an extension of time 
was adopted in time of war, when two important factors are dissua- 
sive of such implication, (1) for persons entering military service 
the period may be extended until their furlough is ended, and it is 
not understood that one whose call to service came during a short ex- 
tension previously granted was intended to be denied a further exten- 
sion until his military service ended, (2) the war-time housing 
shortages prevailing where Federal workers are congregated may 
prevent, in many cases, the consummation of living arrangements in 
accordance with normal expectations, and a considerable latitude in 
the matter of moving an employee’s goods to a new locality may be 
both reasonable and necessary. 

Accordingly, it is concluded that the regulation as amended was 
intended to require only that, if the shipment is to be delayed over 
six months, one extension be granted within the six months’ period, 
and that there may be granted a further extension within the life of 





384 DECISIONS OF THE COMPTROLLER GENERAL 


the first extension granted, from which it follows that your question 
is answered in the affirmative. 


(B-84918) 


PAY—RETIRED—WARRANT OFFICER OF THE COAST GUARD WITH 
OVER 40 YEARS’ SERVICE 


The provision in section 8 of the act of January 12, 1923, authorizing commis- 
sioned officers of the Coast Guard with over 40 years’ service to be placed 
on the retired list with the rank and retired pay of one grade above that 
actually held at the time of retirement, is not applicable to chief warrant 
officers of the Coast Guard appointed pursuant to the act of July 3, 1926, 
which act assimilates the pay, allowances, and benefits of such officers to 
those of commissioned warrant officers of the Navy who are not entitled by 
law to a one grade advancement upon retirement under the circumstances 
stated in said section 8. 


Aevigtent peeteeter General Yates to the Secretary of the Navy, November 


Reference is made to your letter of May 31, 1943, requesting decision 
as to the active duty pay and retired pay authorized to be paid to 
Chief Boatswain Nels Johnson, United States Coast Guard, Retired. 

It appears that Chief Boatswain Johnson was appointed to that 
grade on October 23, 1935, and that he was retired from the Coast 
Guard as of July 1, 1936, with total service in excess of 40 years. 
It is stated that his retired pay was computed on the basis of the 
pay authorized for a warrant officer with 30 years’ service, which 
he apparently was receiving immediately preceding his retirement. 
On January 13, 1942, he was recalled to active duty as chief warrant 
officer and paid the active duty pay authorized for a warrant officer 
with 30 years’ service. 

Three questions are submitted for decision: (1) Whether Chief 
Boatswain Johnson is entitled, while on active duty, to the pay of a 
lieutenant (jg) with 30 years’ service; (2) if question (1).is answered 
in the negative, what is the correct rate of pay to which he is en- 
titled; and (3) what is the correct rate of retired pay after the 
officer’s relief from active duty. With respect to all of these ques- 
tions, the primary determination to be made is whether section 3 of 
the act of January 12, 1923, 42 Stat. 1131, is applicable to the present 
officer’s case. Said section was amended by section 2 of the act of 
June 9, 1937, 50 Stat. 252, and again by section 2 of the act of June 6, 
1940, 54 Stat. 246, but both of those amendments were made after the 
officer’s retirement and, in any event, are not material to the present 
case. 

Said section 3, as originally enacted, is as follows: 


Sec. 3. That hereafter no commissioned officer of the Coast Guard shall be 
promoted to a higher grade or rank on the active list, except to commandant or 
to engineer in chief, until his-mental, moral, and professional fitness to perform 
all the duties of such higher grade or rank have been established to the satis- 
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faction of a board of examining officers appointed by the President, and until he 
has been examined by a Board of medical officers and pronounced physically 
qualified to perform all the duties of such higher grade or rank: Provided, That 
if any commissioned officer shall fail in his physical examination for promo- 
tion and be found incapacitated for service by reason of physical disability con- 
tracted in the line of duty, he shall be retired with the rank to which his senior- 
ity entitled him to be promoted: Provided further, That hereafter when a 
commissioned officer of the Coast Guard who has had forty years’ service shall 
retire, he shall be placed on the retired list with the rank and retired pay of 
one grade above that actually held by him at the time of retirement; and, in the 
case of a captain, the rank and retired pay of one grade above shall be the rank 
of commodore and the pay of a commodore in the Navy on the retired list. 


It will be noted that each of the three provisions of that section re- 
fers specifically to commissioned officers. Under certain circum- 
stances, warrant officers of the Navy have been held to be included in the 
term “officers” ; and it has been held, also, that commissioned warrant 
officers are “commissioned officers.” See United States v. Hendee, 
124 U. S. 309; 5 Comp. Dec. 239; 7 id. 340; 14 id. 882; 15 id. 9, 874. 
Compare United States v. Mowat, 124 U. S. 303; 12 Comp. Dec. 517. 
However, as will be seen from the Hendee and Mouat cases, the facts 
in each particular case must be considered in order to determine 
whether warrant officers or commissioned warrant officers are within 
the scope of statutes authorizing benefits for “officers” or “commis- 
sioned officers” of a particular service. Section 3 of the act of Jan- 
uary 12, 1923, supra, was enacted at a time when there were no chief or 
commissioned warrant officers in the Coast Guard; and it seems quite 
evident that by the use of the words “commissioned officer of the 
Coast Guard,” the Congress intended to exclude from the provisions 
of said section all other personnel of the Coast Guard as then consti- 
tuted, Consequently, there is for consideration whether the subse- 
quent provisions for chief warrant officers in the Coast Guard auto- 
matically operated to extend to them the benefits authorized by said 
section. 

Section 5 of the act of April 21, 1924, 43 Stat. 106, authorizing the 
temporary appointment of chief warrant officers in the Coast Guard, 
provided : 


Sec. 5. (a) Under such regulations as he may prescribe, the President is au- 
thorized to appoint, by and with the advice and consent of the Senate, twenty- 
five temporary chief warrant officers of the Coast Guard from the permanent list 
of warrant officers of the Coast Guard. 


(b) Such chief warrant officers shall receive the same pay, allowances, and 
benefits as commissioned warrant officers of the Navy, except that any such of- 
ficer shall continue to hold his permanent grade, and shall be retired in the 
same manner as though this Act had not become law. 

The temporary chief warrant officers authorized by said section 5 
of the act of April 21, 1924, who were in the Coast Guard on July 1, 
1926, were transferred to the regular Coast Guard and the permanent 
appointment of such officers was authorized by section 10 of the act of 
July 3, 1926, 44 Stat. 817, which provides: 


Sec. 10. That all temporary chief warrant officers who are in the Coast Guard 
on July 1, 1926, shall be transferred to the regular Coast Guard as chief warrant 
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officers as of that date and shall be commissioned accordingly. Under such 
regulations as he may prescribe the President is authorized to appoint, by and 
with the advice and consent of the Senate, chief warrant officers of the Coast 
Guard from the permanent list of warrant officers of the Coast Guard as the 
needs of the service may require, and such chief warrant officers shall receive 
the same pay, allowances, and benefits as commissioned warrant officers of the 
Navy of like length of service: Provided, That no warrant officer shall suffer 
a reduction in pay or allowances on account of his appointment as a chief war- 
rant officer under the provisions of this section. 


It is to be noted that in both of the quoted provisions, authorizing 
appointment of chief warrant officers.in the Coast Guard, it is provided 
that such chief warrant officers “shall receive the same pay, allowances, 
and benefits as commissioned warrant officers of the Navy” of like 
length of service. However, I do not find any provision of law 
authorizing the advancement of commissioned warrant officers of the 
Navy under the circumstances stated in section 3 of the act of January 
12, 1923. An officer within the scope of that section advanced in 
accordance therewith is entitled to a higher rate of pay than he other- 
wise would be entitled to receive. To give chief warrant officers of 
the Coast Guard the benefit of that statute, insofar as pay is concerned, 
would have the effect of giving such officers more pay than commis- 
sioned warrant officers of the Navy, and thus would be contrary to 
section 10 of the act of July 3, 1926, providing that such officers of the 
Coast Guard shall receive the “same” pay as commissioned warrant 
officers of the Navy. Hence, the first question hereinbefore stated is 
answered in the negative. 

Apparently, the above interpretation is consistent with the adminis- 
trative view which existed at the time Chief Boatswain Johnson was 
retired. He was retired as a chief warrant officer and was ordered to 
active duty as a chief warrant officer. 

Being on active duty as a chief warrant officer, Chief Boatswain 
Johnson is entitled to the pay authorized for such grade. See section 
8 of the Pay Readjustment Act of 1942, 56 Stat. 362. Upon his relief 
from active duty, he will be entitled to retired pay computed on the 
basis of pay provided for a chief warrant officer in the said Pay 
Readjustment Act. See section 15 of that act, 56 Stat. 367. 


(B-38243) 


LEAVES OF ABSENCE—SICK—APPLICATION OF MINIMUM CHARGE 


Under section 13 of the Uniform Sick Leave Regulations, providing that “the 
minimum charge for absence on account of sickness shall be one-half of a 
regular work day * * * and additional sick leave * * * shall be 
charged in multiples of one-half hour,” the minimum charge does not relate 
to the calendar day or days which may be involved in any period of absence, 
but rather the entire period of illness should be considered as continuous or 
as an entity, and, therefore, an employee who was absent on account of sick- 
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ness the last two hours of a work day, the entire next day, and the first four 
hours of the following day, should be charged one day, six hours’ sick leave. 


Comptroller General Warren to the President, United States Civil Service 
Commission, November 25, 1943: 


I have your letter of November 4, 1943, as follows: 


Section 13 of the Uniform Sick Leave Regulations reads as follows: 

“The minimum charge for absence on account of sickness shall be one-half of a 
regular work day, which minimum charge shall likewise apply on Saturdays or 
other days on which four hours constitute a full work day; and additional sick 
leave authorized on the same day shall be charged in nfultiples of one-half hour.” 

The Commission would appreciate being advised whether the minimum charge 
for absence on account of sickness applies to each calendar day or whether the 
minimum charge applies to a continuous period of sick leave. For example, if an 
employee is absent on account of illness the last two hours of the work day, the 
entire next day, and returns to duty after four hours’ absence on the third day, 
should he be charged one day, six hours’ leave, or should he be charged four hours 
on the day he became ill, making a total of two full work days? 


Your interpretation of this section of the Sick Leave Regulations will be greatly 
appreciated. 


It is for noting that the minimum charge provided for in the regula- 
tion quoted in your letter does not relate to the calendar day or days 
which may be involved in any period of absence for illness. Said mini- 
mum charge for a period of illness is required to be measured as one- 
half of a (not the) regular work day and it appears immaterial whether 
said period of illness involves part of two consecutive calendar days. 
It follows that when a period of absence on account of illness involv- 
ing parts of two consecutive work days exceeds “one-half of a regular 
work day” the period of absence is for considering as continuous or as 
being an entity and should be charged as such—the time exceeding 
four hours, of course, being for charging in multiples of one-half hour. 
Hence, in the illustration given, the charge for sick leave should be one 
day, six hours. 


(B-36294) 


SAVED PAY AND ALLOWANCES OF TEMPORARILY PROMOTED NAVY 
ENLISTED PERSONNEL 


While, under the third proviso of section 7 (a) of the act of July 24, 1941, as 
amended, Navy enlisted men temporarily appointed to commissioned rank are 
entitled to the pay and allowances of warrant officers with equivalent service 
or the pay and allowances of the position temporarily occupied, whichever 
is greater, the second proviso of that section saves to persons temporarily 
appointed the pay and allowances to which they are entitled at the time of 
appointment, and, therefore, an enlisted man appointed a temporary com- 
missioned officer under said act may continue to receive the pay and allow- 
ances of his enlisted grade, if greater than those of a warrant officer or the 
position temporarily occupied. 


Assistant Comptroller General Yates to the Secretary of the Navy, November 
26, 1943: 


There has been considered your letter of August 9, 1943, file JAG: 
K:WG:emm SO8 1 40 L16-4/MM, requesting a decision on a question 
presented in a letter dated July 27, 1943, from the Commandant, United 
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States Coast Guard, as to whether an enlisted man who is appointed a 
temporary commissioned officer under the act of July 24, 1941, 55 Stat. 
603, as amended, may, in view of the third proviso of section 7 (a) of 
such act, as added by the act of November 30, 1942, 56 Stat. 1023, con- 
tinue in receipt of the pay and allowances of his enlisted grade if 
they are higher than the pay and allowances of a warrant officer with 
equivalent service or the pay and allowances of the position tempo- 
rarily occupied. 

Section 7 (a) of the act of July 24, 1941, as amended, supra, pro- 
vides as follows, the proviso in question being indicated by italics: 


The permanent, probationary, or acting appointments of those persons tempo- 
rarily appointed in accordance with the provisions of this Act shall not be 
vacated by reason of such temporary appointments, such persons shall not be 
prejudiced thereby in regard to promotion, advancement, or appointment in ac- 
cordance with laws relating to the Regular Navy or Marine Corps, and their 
rights, benefits, privileges, and gratuities shall not be lost or abridged in any 
respect whatever by their acceptance of commissions or warrants hereunder: 
Provided, That except as otherwise provided herein no person who shall accept a 
commission or warrant under sections 2 and 8 of this Act shall, while serving 
thereunder, be entitled to pay and allowances except as provided by law for 
the position temporarily occupied: Provided further, That no person tempo- 
rarily appointed under the authority of this Act shall suffer any reduction in 
pay and allowances to which he was entitled at the time of such temporary 
appointment nor shall he suffer any reduction in pay and allowances to which 
he was entitled under a prior temporary appointment in a lower rank or grade: 
Provided further, That enlisted men who are temporarily appointed to com- 
missioned rank under the authority of this Act shall be entitled to the pay and 
allowances of warrant officers with equivalent service or to the pay and allow- 
ances provided by law for the position temporarily occupied, whichever is the 
greater: And provided further, That the provisions of this subsection shall be 
applicable to all personnel heretofore temporarily appointed to any grade or 
rank except that no back pay or allowances shall accrue prior to June 1, 1942. 
(Italics provided.) 


While the usual function of a proviso is to limit or to modify the 
general legislative provisions to which it is attached, it is not an un- 
common practice to enact independent legislation by means of pro- 
visos, the word “provided” often being used indiscriminately. As 
stated in McDonald v. United States, 279 U. S. 12, 20: 


As a general rule, a proviso is intended to take a special case or class of cases 
out of the operation of the body of the section in which it is found. Wayman v. 
Southard, 10 Wheat. 1, 80. United States vy. Dickson, 15 Pet. 141, 165. Ryan v. 
Carter, 93 U. 8S. 78, 83. United States v. McHlwain, 272 U. 8. 683, 685. But a 
proviso is not always limited in its effect to the part of the enactment with 
which it is immediately associated; it may apply generally to all cases within 
the meaning of the language used. United States v. Babbit, 1 Black 55. Springer 
v. Philippine Islands, 277 U. 8S. 189, 207. Little if any significance is to be given 
to the use of the word “provided”. In Acts of Congress, that word is employed 
for many purposes. Schlemmer vy. Buffalo, Rochester dc. Ry., 205 U. 8. 1, 10. 
Sometimes it is used merely to safeguard against misinterpretation or to dis- 
tinguish different paragraphs or sentences. Georgia Banking Co. v. Smith, 128 
U. 8. 174, 181. For the proper construction of the provision in question, con- 
sideration need not be limited to the subdivision in which it is found; the gen- 
eral purpose of the section may be taken into account. United States v. 
Whitridge, 197 U. S. 135, 148. 


The general purpose of the said section 7 (a) of the act of July 24, 
1941, is, of course, to save persons temporarily appointed under such 
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act from suffering any reduction, by reason thereof, in the pay and 
allowances to which they were entitled at the time they were so ap- 
pointed. It will be noted that by virtue of the second proviso of such 
section an enlisted man who receives successive temporary appoint- 
ments as warrant officer and as an ensign has the pay and allowances 
he received as a temporary warrant officer saved to him, it often being 
the case that his pay and allowances as a temporary warrant officer 
are higher than those of either his permanent enlisted grade or his 
temporary commissioned office. Except for the said third proviso of 
that section the result in many instances would be to put enlisted per- 
sonnel appointed directly from an enlisted grade to temporary com- 
missioned rank, without ever having served as warrant officers, at a 
disadvantage, insofar as pay is concerned, for the reason that the pay 
and allowances received by them frequently would be less than those 
saved the enlisted men who went up through the warrant grade. 
And it was for that reason that such third proviso was added. At the 
hearing October 1, 1942, before the Senate Committee on Naval Affairs 
on the bill S. 2795 (page 2 of the report of the hearing) the matter was 
explained by Captain Hopwood of the Bureau of Naval Personnel, 
Navy Department, as follows: 


A further incongruous situation exists with respect to the chief petty officer 
promoted directly to temporary ensign. For example, a man in this status may 
be receiving $280 per month as an enlisted man, upon promotion to ensign he con- 
tinues to receive his enlisted pay, although the rate of pay for an ensign is $267 
with dependents. However, another man with the same amount of enlisted 
service is appointed to warrant rank and is entitled to pay and allowances equal 
to $334.50 per month, $54.50 more than his contemporary who is promoted to the 
higher rank of ensign. It is felt that the petty officer who ia considered qualified 
for commissioned rank without a period of service as a warrant officer should not 
receive less pay than the first one who fleets up through the temporary warrant 
grade. The second proviso of the bill [third proviso of section 7 (a) of the act 
of July 24, 1941, as amended] is intended to correct this condition by granting 
to the man appointed direct to the grade of ensign the same pay and allowances 
to which he would be entitled had he been appointed to warrant grade instead 
of the higher grade of ensign. (Italics supplied.) 


Thus it seems clear that the proviso here in question was not meant 
to limit or to modify the rights otherwise conferred by the said sec- 
tion 7 (a) but was intended to give enlisted personnel benefits in addi- 
tion to those otherwise provided. Among such other benefits were 
those prescribed in the second proviso, which saved to a person tem- 
porarily appointed under the authority of the act the pay and allow- 
ances to which he was entitled at the time of such temporary 
appointment. 

Accordingly, I have to advise that an enlisted man who is appointed 
a temporary commissioned officer under the said act of July 24, 1941, 

.as amended, may continue to receive the pay and allowances of his 
enlisted grade if they are higher than those of a warrant officer with 
equivalent service or those provided by law for the position tem- 
porarily occupied. However, see, in this connection, decision of July 
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14, 1948, B-31978, 23 Comp. Gen. 21, and decision of July 26, 1943, 
B-32718, with respect to the pay and allowances so saved. 


(B-37798) 


POSTAL EMPLOYEES—ADDITIONAL COMPENSATION UNDER THE ACT 
OF APRIL 9, 1943 


Substitute rural letter carriers who, pursuant to 39 U. 8. C. 202, serve in the 
occasional absence of regular carriers and render only part time service 
should be regarded as “part time” employees within the meaning of the act 
of April 9, 1943, and, as such, are entitled to receive an increase of 15 per 
centum of their earned basic compensation as authorized by the said act 
for postal employees paid on a part time, etc., basis, but such additional 
compensation may not exceed an average of $25 per month. 

Temporary or substitute rural letter carriers paid on a per annum basis who 
are appointed to serve during the prolonged absence of regular carriers, 
or in the absence of regularly appointed carriers, should be regarded as full 
time employees during the period of such appointment, and, as such, under 
the act of April 9, 1948, are entitled to be paid additional compensation 
at the rate of $300 per annum. 


Comptroller General Warren to the Postmaster General, November 26, 1943: 
There has been considered your letter of October 19, 1943, as follows: 


Under the provisions of Title 39, U. S. C. 203, substitute and temporary rural 
carriers, serving in the absence of regular carriers, have heretofore been paid 
at the same rates paid regular carriers. Payment on this basis would now include 
the pro rata portion of the $300 per annum additional compensation provided 
for in Public Law No. 25. 

Continuation of the procedure heretofore followed in the computation of 
salaries payable to substitute and temporary rural carriers, serving in the ab- 
sence of regular carriers, is desirable from an accounting standpoint. 

Your decision is requested as to whether Public Law No. 25 supersedes and 
renders inoperative t portion of Title 39, U. S. C. 203, which relates to the rates 
to be paid substitute rural carriers. Must substitute and temporary rural car- 
riers be paid the 15% increase, not in excess of an average of $25.00 per month for 
the fiscal year or fractional part thereof, or may they be paid increased compensa- 


tion at the rate of $300 per annum for service performed in the absence of 
regular rural carriers? 


Sections 202 and 203, Title 39, U. S. Code, provide: 


§ 202. Rate of compensation of temporary carriers. 

Acting or substitute rural letter carriers shall be paid at the usual rate for 
each day’s service (Mar. 2, 1907, ch. 2513, 34 Stat. 1213). 

§ 203. Carriers; leave of absence; substitutes. 

Rural letter carriers after twelve months’ service shall be allowed annual leave 
with pay not to exceed fifteen days; the substitutes for carriers on vacation to be 
paid during said service at the rate paid the carrier. (Mar. 2, 1907, ch. 25138, 
34 Stat. 1215.) 


Pursuant to 39 U. S. Code 197, rural letter carriers are paid on a per 
annum basis depending upon the length of the routes they serve. 

The act of April 9, 1943, 57 Stat. 59, Public Law 25, so far as here 
material, provides that postal employees “shall receive additional 
compensation at the rate of $3800 per annum, except that employees 
paid on an hourly, fee, part time, or per diem basis * * * shall 
receive an increase of 15 per centum of their earned basic compensa- 
tion * * * but such increase in compensation * * * shall 
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not in any case exceed an average of $25 per month for the fiscal year 
or fractional part thereof.” 

As rural letter carriers are paid on a per annum basis, their addi- 
tional compensation is payable at the rate of $300 per annum unless 
they should be regarded as part time employees, in which event the 
additional compensation would be payable on a 15-percent basis sub- 
ject to the average of not to exceed $25 per month. 

Since substitute rural carriers serving in the occasional absence of 
regular carriers render only part time service (39 U. S. Code 202), the 
additional compensation payable to them should be on a 15-percent 
basis subject to the statutory limitation. 

However, temporary or substitute rural carriers appointed to serve 
during the prolonged absence of regular carriers, or in the absence of 
any regularly appointed carrier (39 U. S. Code 203), properly are for 
regarding as full-time employees during the effective period of their 
appointments and, accordingly, their additional compensation should 
be paid on a $300 per annum basis. 

I am advised that the accounts of the postmasters heretofore have 
been audited by this office in accordance with the above rules which 
rules appear to be correct. 


(B-38261) 


APPOINTMENTS—FOREIGN SERVICE OFFICERS—AFFIDAVITS 






As the appointment or promotion of Foreign Service officers is required under 22 
U. 8. Code 4 to be made by the President by and with the advice and consent 
of the Senate, such officers are regarded as constitutional officers and nrust 
execute personally and file with the Comptroller General of the United States 
the affidavit required by 5 U. 8S. Code 21a, to the effect that no consideration 
has been paid in securing such appointment, either upon original appointment 
or promotion. 

Where a Foreign Service officer was actually appointed and promoted to a higher 
grade by the President, by and with the advice and consent of the Senate, 
effective as of a certain date, but died subsequent to such date without exe- 
cuting the affidavit required by 5 U. S. Code 21a, to the effect that no con- 
sideration had been paid for such appointment, payment to the officer’s estate 
of the salary of the higher grade is prohibited under the provision of 5 U. 8. 
Code 21b, that no salary shall be paid to any individual until the required 
affidavit has been filed. 

The affidavit required by 5 U. S. Code 21a, to be executed by a civil officer of the 
United States appointed by the President by and with the advice and consent 
of the Senate, to the effect that no consideration has been paid for or in 
expectation of such appointment, must be executed by the individual himself 
and no one else can do it on his behalf. 

Where a person vacated his office as Foreign Service officer Class II, effective as 

of a certain date, by reason of his appointment and promotion, effective the 

following day, to Foreign Service officer Class I, but the promotion was not 
completed because of the officer’s death prior to execution of the affidavit 
required by 5 U. S. Code 21a, that no consideration was paid by him or on his 
behalf for the appointment, payment to his estate of the salary as Foreign 

Service officer Class II for any period beyond the effective date of vacation 

of that position is unauthorized. 
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Comptroller General Warren to the Secretary of State, November 26, 1943: 


I have your undated letter, received here November 9, 1943, reference 
DA, as follows: 


Mr. Frederick P. Hibbard was promoted to Foreign Service Officer, Class I, as 
of July 16, 1943. He was hospitalized from the date of his promotion until his 
death on August 22, 1943. 

It is provided in 5 U.S. C. 21b that no salary shall be paid to a civil officer under 
an appointment until the affidavit required by that statute has been filed with the 
General Accounting Office. Mr. Hibbard, because of his illness, did not file that 
affidavit. According to the records of the Department neither he nor anyone act- 
ing in his behalf has given, transferred, promised or paid any consideration for or 
in the expectation or hope of receiving assistance in securing such appointment, 
his promotion having been recommended by the Department solely on his record as 
Foreign Service Officer. 

In order that Mr. Hibbard’s Foreign Service Retirement and Disability Fund 
account may be adjusted, please inform me at your earliest convenience: 

1. Whether Mr. Hibbard’s estate is entitled to be paid his compensation at the 
increased rate for the period July 16 to August 22, 1943; or 

2. Whether the salary must remain at the rate previously paid to Mr. Hibbard 
as a Class II officer under his previous appointment until his death; or 

8. Whether either this Department or his estate, by the submission of additional 
evidence, might complete the appointment as a Class I officer, thus authorizing 
payment of salary at the increased rate. 

Sections 21a and 21b Title 5, U. S. Code, provide: 

§ 21a. Affidavit by appointed officers ; no consideration paid for appointment. 

Each individual appointed after Dec. 11, 1926, as a civil officer of the United 
States by the President, by and with the advice and consent of the Senate, or by 
the President alone, or by a court of law, or by the head of a department, shall, 
within thirty days after the effective date of his appointment, file with the Comp- 
troller General of the United States an affidavit stating that neither he nor anyone 
acting in his behalf has given, transferred, promised, or paid any consideration for 
or in the expectation or hope of receiving assistance in securing such appointment. 
(Dec. 11, 1926, ch. 4, § 1, 44 Stat. 918; Mar. 2, 1927, ch. 284, 44 Stat. 1346.) 

§ 21b. Same; failure to make affidavit; penalty. No salary shall be paid to any 
individual required under section 21a of this title to file an affidavit until such 
affidavit has been filed. (Dec. 11, 1926, ch. 4, § 2, 44 Stat. 919.) 


Section 4, Title 22, U. S. Code, provides, in pertinent part: 


All appointments and promotions of Foreign Service officers shall be made by 
the President, by and with the advice and consent of the Senate * * 


As the appointment or promotion of Foreign Service licen is re- 
quired to be made by the President, by and with the advice and consent 
of the Senate, they are constitutional officers (compare 14 Comp. Gen. 
345) and must execute and file the affidavit required by 5 U. S. Code 
2la, supra, either upon original appointment or promotion. Said 
statute directs that “Each individual appointed * * * shall * * * 
file * * * an affidavit.” Obviously such affidavit must be made 
by the individual himself and no one else can do it for him. As the 
required affidavit was not executed and filed by Mr. Hibbard, although 
it is understood from your letter that he actually was appointed and 
promoted from Foreign Service officer Class II to Foreign Service 
officer Class I by the President, by and with the advice and consent of 
the Senate, effective as of July 16, 1948, it must be concluded that 5 
U.S. C. 2b, supra, prohibits the payment of any salary as Foreign 
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Service officer Class I to his estate. Question 1 is answered in the 
negative. Compare 15 Comp. Gen. 71. 

Referring to question 2, if, as is understood from your letter, Mr. 
Hibbard vacated his office as Foreign Service officer Class II, effective 
July 15, 1943, by reason of his appointment and promotion, effective 
the following day, to the office of Foreign Service officer Class I, no 
salary as Foreign Service officer Class II would be due his estate for 
any period beyond July 15, 1943. 

Question 3 is answered in the negative. 


(B-37727) 


RETIREMENT—COAST GUARD OFFICERS—ADVANCEMENT IN RANK 
UPON RETIREMENT IN TEMPORARY RANK 


Section 3 of the act of January 12, 1923, authorizing for Coast Guard officers, 
retired after 40 years’ service, a one-grade advancement in rank and re- 
tired pay over that actually held at the time of retirement, operates only 
upon the permanent rank of such an officer, and not upon a temporary rank 
to which promoted under authority of the act of July 24, 1941, and in which 
retired for age pursuant to the provisions of section 6 of the act of June 30, 
1942, applicable to officers attaining the age of 64 years while holding 
temporary rank during the war emergency period. 


Assistant een General Yates to the Secretary of the Navy, November 


Reference is made to your letter of October 16, 1943, requesting 
decision on the question presented in a letter dated October 13, 1943, 
from the Commandant, U. S. Coast Guard, whether or not Lieutenant 
Commander Henry B. Haskins, United States Coast Guard, retired, 
is entitled to be retired with the rank and pay of one grade higher 
than his temporary rank of lieutenant commander under the pro- 
vision of section 3 of the act of January 12, 1923, 42 Stat. 1131, which 
reads— 

* * * That hereafter when a commissioned officer of the Coast Guard who 
has had forty years’ service shall retire, he shall be placed on the retired list 


with the rank and retired pay ot one grade above that actually held by him at 
the time of retirement. * 


It is reported in the Commandant’s letter that the officer was ap- 
pointed a lieutenant in the Coast Guard on December 19, 1939, in 
accordance with the provisions of section 1 of the act of August 5, 
1939, 58 Stat. 1216, said section authorizing the appointment of cer- 
tain employees of the former Lighthouse Service to commissioned 
grades in the Coast Guard. It has been reported, informally, that 
this officer was appointed a temporary lieutenant commander on 
October 3, 1942, to rank from October 1, 1942—a temporary promotion 
made effective less than two months prior to reaching sixty-four 
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years of age. The act of July 24, 1941, 55 Stat. 603, authorizing 
temporary appointments and advancements of certain personnel of 
the Navy and Marine Corps, was made applicable to the Coast Guard 
by section 11 thereof, 55 Stat. 605. Section 6 of the act of June 30, 
1942, 56 Stat. 465—made applicable to the Coast Guard by section 8 
of said act—provides : 


Any officer of the Regular Navy below the grade of vice admiral and any officer 
of the Regular Marine Corps below the rank of lieutenant general transferred 
to the retired list upon attaining the age of sixty-four years while serving under 
a temporary appointment pursuant to the Act of July 24, 1941 (Public Law 188, 
Seventy-seventh Congress), shall be retired in such temporary grade or rank with 
retired pay at the rate of 75 per centum of his active-duty pay at the time of 
retirement, unless eligible for retirement in a higher grade or rank under some 
other provision of law. 


It is reported that, pursuant to the provisions of said section 
6, Lieutenant Commander Haskins was retired for age in his tem- 
porary rank and that when retired he had completed over 40 years 
service in the Coast Guard and Lighthouse Service which could be 
counted for retirement purposes under section 6 of the act of August 
5, 1939, 58 Stat. 1217. The question presented is whether, in view of 
such total combined service, the officer is entitled to be retired with 
the rank and pay of one grade higher than his temporary rank of 
lieutenant commander pursuant to the above-quoted portion of section 
3 of the act of January 12, 1923. 

In a decision dated August 23, 1943, 23 Comp. Gen. 126, there was 
considered the case of a naval officer temporarily promoted to a higher 
rank pursuant to the act of July 24, 1941, supra, who, while serving 
as an officer of the higher rank, was retired for disability incurred 
prior to his temporary advancement. Under the circumstances and 
applicable statutes there involved it was held that the temporary rank 
conferred upon the officer pursuant to the act of July 24, 1941, did not 
give him the right to retired pay based on the pay of his temporary 
rank but rather that he was entitled to retired pay based on the pay 
authorized for his permanent grade and rank in the Navy. The 
legislative history of section 6 of the act of June 30, 1942, shows 
that it was designed to supplement the act of July 24, 1941, so that 
officers holding temporary commissions thereunder and who were 
retired upon attaining the age of sixty-four years could be retired 
with their temporary rank and grade and retired pay computed on 
the active duty pay they were receiving at the time of retirement. 
While it is expressly provided in said section 6 that an officer shall 
be retired as authorized therein “unjess eligible for retirement in a 
higher grade or rank under some other provision of law,” that provi- 
sion merely is in the nature of a savings clause; that is, an officer’s 
right to be retired in his temporary grade or rank as authorized by 
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said section 6 does not deprive him of the right to be retired under 
some other statute which may be more beneficial to him. 

I find no indication, either in section 6 itself or in its legislative 
history, tending to show that an officer is authorized to first take 
advantage of that section, be retired in his temporary grade or rank 
with retired pay based on his active duty pay authorized in such 
temporary status, and then be advanced to a higher grade pursuant 
to section 3 of the act of January 12, 1923, because he had completed 
40 years service. It seems clear that the provision contained in section 
3 of the act of January 12, 1923, swpra, is intended to operate only 
upon the permanent rank of officers of the Coast Guard who are 
otherwise entitled to its benefits and that it has no reasonable applica- 
tion to an officer who received a higher temporary rank, under a 
wartime measure, shortly before reaching the statutory retirement 
age. To construe such provision otherwise would create discrimi- 
nation among Coast Guard officers by conferring greater benefits 
upon the officer reaching retirement age between the effective dates 
of the acts of July 24, 1941, and June 30, 1942—as to which see section 
7 of the latter act—than upon officers temporarily promoted at the 
same time, or even earlier, who beciuse younger in age may serve on 
the active list under such temporary appointments beyond such effec- 
tive date and then revert to their lower permanent grade or rank as 
required by said acts before reaching retirement age. 

Accordingly, it is concluded that the officer is not entitled to be 
retired with the rank and pay of one grade higher than his present 
temporary rank of lieutenant commander. 


(B-38155) 


ADVERTISING—CONCLUSIVENESS OF ADMINISTRATIVE DETERMINA- 
TIONS AS TO NONNECESSITY—REPRODUCTION OF MOTION PICTURE 
FILMS IN COLOR 


Administrative conclusions that a particular firm would have an advantage in 
competitive bidding for the production of color prints of a motion picture 
film by reason of its association with the production of the original film, 
and that it is the only firm possessing the necessary equipment and qualifica- 
tions for such work, do not justify award of a contract to such firm without 
advertising for bids pursuant to section 3709, Revised Statutes. 


Compton: General Warren to the Federal Security Administrator, November 


, 1943: 


I have your letter of November 4, 1943, requesting decision whether 
advertising for bids is required under section 3709, Revised Statutes, 
in connection with the procurement of 175 prints of a certain motion 
picture film in color “dealing with the diagnosis and management of 





396 DECISIONS OF THE COMPTROLLER GENERAL 


gonorrhea.” It is stated that such film was produced by Hugh Har- 
man Productions, Inc., the low bidder on an invitation to bid issued 
January 4, 1948, by the Public Health Service and sent to producers 
of animated cartoon motion pictures, and that such production was 
accomplished under a cooperative agreement between the contractor 
and the Technicolor Motion Picture Corporation of Hollywood, Cali- 
fornia, covering the phase of the work involving the use of Technicolor 
as the color process. The facts pertinent to your present inquiry are 
described in your letter as follows: 


The Public Health Service now desires to purchase a total of 175 prints of this 
sound film for the purpose of instructing its own medical personnel and that of 
State health departments in the diagnosis and management of gonorrhea. Of 
this number, 150 prints must be 16 mm. and 25 prints must be 85 mm. in size. 

This medical teaching film is the only one in existence on the subject of 
gonorrhea. Among those who will receive instruction from it are Public Health 
Service medical officers assigned to the Coast Guard, United States Marine 
Hospitals, the War Shipping Administration and State and local health depart- 
ments. Also, prints of the film will be lent to State health departments for 
instructing physicians in programs cooperating with the Public Health Service. 
Therefore, it is of paramount importance that the prints exemplify the very 
bighest type of color photography and that they be of uniform excellence. 

It is generally conceded throughout the motion picture industry that the 
Technicolor Motion Picture Corporation owns the only color process capable of 
producing identical prints of a consistently high quality from a given set of nega- 
tives, although there is at least one, and possibly two firms, other than Techni- 
color, which make up 35 mm. color prints. The Surgeon General, after consulta- 
tion with motion picture specialists attached to his staff and after independent 
study, has determined that the best interests of the United Sates would be served 
by having these 175 prints made by Technicolor—which has been identified with 
this particular film since its inception—rather than by another firm not identified 
with the filming of the picture. The Surgeon General believes further that no 
producer other than Technicolor could take negatives made by Technicolor and 
manufacture satisfactorily both 85 mm. and 16 mm. prints. Because of the 
difficulty of objective description of all the different color gradations in a con- 
tinuously projected image of organs of the human body under normal and 
pathological conditions, the drafting of specifications which would assure 
the Government of a satisfactory product would be impracticable. Further- 
more, in any competitive bidding Technicolor would be at a distinct advantage. 
Because of its association with the Harman studio during the making of the 
film, Technicolor now owns certain negative materials, as well as certain data 
gathered from tests on the negatives themselves that would not be available 
to competitors. 

Your advice is requested as to whether, under these conditions, Sec. 3709 of the 
Revised Statutes (41 U. S. C. Sec. 5) requires the issuance of invitations for 
bids on furnishing the 175 prints or whether the requirements of the statute 
would be met if the Public Health Service should place the order with Techni- 
color without inviting competitive bidding. 


Reference is made in your letter to certain decisions of this office— 
specifically 16 Comp. Gen. 318, 19 id. 523 and 20 id. 862—involving 
section 3709, Revised Statutes, but it is stated that an examination of 
such decisions has failed to resolve the doubt in the instant matter. 
The first decision cited by you, 16 Comp. Gen. 318, states as a gen- 
eral proposition that conclusions or opinions of contracting officers 
that only one manufacturer can comply with certain specifications may 
not be accepted as controlling in such matters, the only practicable 
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way of determining such fact being to advertise for bids. See, also, 
16-Comp. Gen. 171, 20 id. 368; B-11505, April 18, 1941. The limited 
nature of the permissible exercise of administrative discretion in such 
matters is referred to in the case of United States v. Purcell Envelope 
Company, 249 U. S. 313, 318, as follows: 


* * * ‘There must be a point of time at which discretion is exhausted. The 


procedure for the advertising for bids for supplies or services to the Government 
would else be a mockery—a procedure, we may say, that is not permissive but 
required (§ 3709, Rev. Stat.). By it the Government is given the benefit of the 
competition of the market and each bidder is given the chance for a bargain. 
It is a provision, therefore, in the interest of both Government and bidder, neces- 
sarily giving rights to both and placing obligations on both. And it is not out of 
place to say that the Government should be animated by a justice as anxious to 
consider the rights of the bidder as to insist upon its own. And, we repeat, there 
must be some point at which discretion ceases and obligation takes its 
place. © * ® 

On the other hand, it has been held, as pointed out in your letter, that 
where it is clearly established that advertising for bids would serve no 
useful purpose, as in the purchase of patented or copyrighted articles, 
procurement of the. goods without competitive bids is authorized. 2 
Comp. Dec. 632; 1 Comp. Gen. 748; 5 id. 963; 7 id. 282; 17 Op. Atty. 
Gen. 684. Cf. 14 Comp. Dec. 328; 22 id. 302; 16 Comp. Gen. 777. 

It is understood from your letter that by virtue of the prior associa- 
tion of Technicolor Corporation with the preduction of this film, such 
corporation now owns “certain negative materials, as well as certain 
data gathered from tests on the negatives themselves that would not 
be available to competitors.” However, it is not understood that the 
exclusive possession of such materials and data by Technicolor Cor- 
poration would render impossible the production of prints of the film 
by any other qualified firm. Nor is there any indication that Techni- 
color Corporation has a proprietary interest in the film such as would 
render actionable the production of prints by other than said cor- 
poration. Thus, decisions involving sole sources of supply due to 
the existence of patents or copyrights appear to have no direct appli- 
cation to the instant case. 

In 19 Comp. Gen. 523, the question was whether a contract to man- 
age and operate property under control of the Federal Housing Ad- 
ministration could be consummated with an individual or firm known 
to be experienced in such type of operation without resorting to pub- 
lic bidding under section 3709, Revised Statutes. This office recog- 
nized that such work involved to a high degree the elements of per- 
sonal qualifications of those to be charged with responsibility for its 
successful accomplishment and held that “it may be considered that 
there has been compliance with said section 3709, Revised Statutes, 
if in any given case bids be asked of only those persons or concerns 
fennd to be responsible, competent, capable, adequately equipped and 
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prepared to render such services to the Administration satisfactorily 
in the city or town where such property may be located, the contract, 
if the bid be otherwise proper, to be awarded to the lowest of such 
selected bidders.” But what was said and concluded therein with re- 
spect to “management contracts” is hardly germane to a contract for 
the production of prints of a motion picture film: 

It is stated that in any competitive bidding, Technicolor Corpora- 
tion would be at a distinct advantage. But such fact—if it be a fact— 
is not considered sufficient to warrant the conclusion that advertising 
for bids would serve no useful purpose. The only way to determine 
the extent of such advantage and the consequent benefit to the Gov- 
ernment deriving therefrom, would appear to be to advertise for bids. 
Nor does there appear to be an “exigency” in connection with the pro- 
curement of these prints such as might justify a failure to solicit bids. 
See, in this connection, 14 Comp. Gen. 875, and authorities cited 
therein. In other words, the sole basis for the proposal to dispense 
with advertising in the instant case is the opinion of the Surgeon Gen- 
eral that the Technicolor Motion Picture Corporation is the only firm 
in the United States which possesses the necessary equipment and the 
requisite qualifications to produce successfully the 175 prints in ques- 
tion. And, considered in that light, the instant case falls squarely 
within the principle stated in 16 Comp. Gen. 318, supra, namely, that 
there may not be accepted as controlling in such matters, administra- 


tive determinations based solely upon opinion or hearsay that only 
one manufacturer or supplier possesses the necessary qualifications 
to perform certain work or furnish certain supplies. 

Accordingly, you are advised that upon the facts stated in your let- 
ter, bids should be solicited and the award of contract made to the low 
bidder possessing the necessary qualifications for the work. 


(B-38185) 


WAR OVERTIME PAY ACT OF 1943—CONTRACT SPECIALISTS 


Contract officers or employees, as distinguished from contractors employed on a 
nonpersonal-service basis—generally those who do not work under the su- 
pervision and control of the Government—are entitled to the applicable bene- 
fits of the War Overtime Pay Act of 1943, whether working on a full time 
or intermittent basis. 

The limitation of $25 per day imposed by the Naval Appropriation Act, 1944, on 
the daily rate of compensation that may be paid contract specialists re- 
lates only to the basic compensation of such persons, and, therefore, such 
a contractor receiving the $25 maximum rate is entitled to the additional 
compensation authorized by the War Overtime Pay Act of 1943, even though 
his contract specifically excludes payment of such additional compensation. 

While the Navy Department is not required to take the initiative in adjusting 
short payments of compensation resulting from administrative error in deny- 
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ing its contract employees the benefits of the War Overtime Pay Act of 1948, 
it is entirely proper to do so—the payments to be made by the disbursing 
officer—provided the employees are now on the rolls. 


Comptroller General Warren to the Secretary of the Navy, November 30, 1943: 


I have your letter of November 4, 1943 (file PLD/RCMcC: jhf), as 
follows: 


In a decision of July 12, 1943 (B-35339) [23 Conmp. Gen. 17] to the Chairman of 
the Board of Economic Warfare, the Acting Comptroller General ruled that con- 
tract employees of such agency were entitled to the benefits of the War Overtime 
Pay Act of 1948 (Public Law 49, 78th Congress), approved May 7, 1943. In a 
further decision dated October 5, 1948 (B-37154) [23 Comp. Gen. 260] you re- 
marked that an employee of the War Department, paid at the rate of $25 per day, 
was also entitled to any additional compensation as might be payable to him under 
the terms of the War Overtime Pay Act of 1943. 

It seems clear to me in the light of these decisions that the persons employed 
by the Navy Department on a contract basis are entitled to additional confpensa- 
tion for overtime work under the pertinent provisions of the War Overtime Pay 
Act. You will note, however, from the enclosed directive of the Assistant Secre- 
tary of the Navy, dated May 17, 1943, with respect to overtime compensation 
(paragraph 3 (c)), that the Navy Department excluded contract employees from 
the benefits of the Act. While this exclusion appears erroneous under your recent. 
decisions, I want to have your advice specifically as to Navy contract employees, 
because of a possible distinction between such employees and the employees of 
the Board of Economic Warfare and the War Department discussed in your 
earlier decisions. 

I understand from the Office of Economic Warfare that the statutory authority 
for its employnfent of consultants on a contract basis does not impose any limit 
upon the daily rate of pay, but that the Board of Economic Warfare had limited 
the top daily rate paid to such consultants to $25 by administrative regulation. 
The Secretary of the Navy is authorized by the current appropriation act (Public 
Law 92, 78th Congress, approved June 26, 1943) to employ scientists and tech- 
nicists “at a rate of pay not exceeding $25 per diem” (note the appropriations for 
the purposes of the several bureaus and the general authority granted in Section 
114 of the Act). The provisions of the Naval Appropriation Act, 1944, are sub- 
stantially the same as those contained in Naval Appropriation Acts of previous 
years. 

As to Navy employees who are paid under contract at a rate of less than $25 
per day (from $10 to $22 per day, for example), and who would be entitled, if 
the War Overtime Act is applicable, to overtime which would not bring their 
average daily pay to an amount over $25 per day, I can see no alternative but that 
your decisions govern and that such employees are entitled to overtime com- 
pensation. 

My main question is whether Navy contract employees being paid $25 per day, 
the statutory limit, are covered by the Act. Our primary reason, I suppose, for 
excluding contract employees from overtime compensation in the May 17, 1943 
directive was the possible argument that contract employees receiving $25 per day 
under their contracts would be obtaining compensation in excess of the statutory 
limitation if we made provision for overtime payments to them. All Navy con- 
tract employees are engaged at a stipulated daily rate of pay with no contract 
provision for overtime, with the single exception of Naval Research Laboratory 
entployees, whose contracts call for pay on the basis of an eight-hour day with 
overtime at the rate of one-eighth of the daily rate, for all hours worked daily 
in excess of eight within the $25 statutory limit. 

Upon reflection and consideration of your decisions, I am inclined to believe that 
this decision by the Navy Department was in error. The Act of course applies to 
Civil Service employees, whose compensation within the several grades is fixed 
at a top statutory limit comparable to the top $25 limit for Navy contract em- 
ployees although the Civil Service ceilings are on an annual basis. The War Over- 
time Pay Act applies to all “civilian officers and employees,” and Section 3 (a) 
would appear almost expressly to cover contract employees, who are not regu- 
larly required to work a specific minimum nuntber of hours. Furthermore, the 
quotation in the July 12, 1948 decision of the Acting Comptroller General from the 
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decision of the Comptroller of the Treasury dated March 24, 1921 (27 Comp. Dec. 
823, 824) seems particularly apt as applied to Navy contracts for employment: 

“Whether an employee can be paid the increase of compensation [as provided 
by the Federal statute] does not depend on the terms of his contract of employ- 
ment but depends on whether he comes within the terms of the act granting 
increase of confpensation.” 

I want to point out to you one further possible distinction between Navy 
contract employees and the Board of Economic Warfare consultants discussed 
in the July 12, 1948 decision. The latter were employed only on an intermit- 
tent basis; the Navy Department has contract employees both on an intermittent 
or part-time basis and on a full-time basis. This distinction would not appear 
to have any effect on the coverage of the Act, although those employed on an 
intermittent basis would be entitled to a different rate of overtime compensation 
under Section 3 (a) of the Act from the rate paid to full-time employees. 

For your information I enclose, in addition to the May 17, 1943, directive of 
the Navy Department, a copy of a directive dated September 11, 1943 estab- 
lishing a uniform Navy procedure for making personal service contracts, at- 
tached to which is our current standard form of personal service contract. 

In the light of the above discussion, will you please advise the Navy Depart- 
ment of your opinion as to: 

(1) whether contract employees of the Navy Department, and in particular 
those employees receiving $25 per day, whether doing work on an intermittent 
or on a full-time basis, are entitled to the benefits of the War Overtime Pay 
Act of 1943; 

(2) whether the Navy Department is authorized to provide specifically in 
its personal service contracts that its contract employees are entitled to a fixed 
rate of daily pay with no overtime compensation, or to a fixed rate of daily 
pay with a specified rate of overtime compensation ; and 

(3) whether the Navy Department is required to take any action with respect 
to overtime compensation to its contract employees for the period from May 7, 
1943, to date? 


You have interpreted correctly the provisions of the War Overtime 
Pay Act of 1943, approved May 7, 1943, 57 Stat. 75, 76, Public Law 
49, and the rule stated in the cited decisions. In other words, it may 
be stated that unless an officer or employee in or under the United 
States Government be expressly excepted from the terms of the act he 
must be regarded as included within its provisions notwithstanding 
that he may be employed on a contract basis. Contract officers or 
employees, as distinguished from contractors employed on other than 
a personal service basis—generally those who do not perform their 
work under the supervision and control of the Government—are not 
excluded by any of the provisions of the act. Accordingly, it must 
be concluded that employees of the classes referred to in your letter 
come within the purview of the overtime law and are entitled to the 
additional compensation solely by operation of that statute. 

The appropriation limitation of $25 per day, to which you refer, 
relates only to basic compensation, the additional compensation being 
authorized by operation of the overtime law irrespective of the terms 
of the contract for personal services. Since the overtime compensa- 
tion is payable by operation of law and operates upon the basic com- 
pensation, a provision in a contract for personal services to exclude 
payment of the additional compensation would be noneffective, while 
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a provision therein to include payment of the overtime compensation 
provided by law would constitute mere surplusage. 

Question (1) is answered in the affirmative; and question (2) in 
the negative (subject to the qualification indicated in the last sentence 
of the preceding paragraph). 

Referring to question 3, the War Overtime Pay Act of 1943 was 
effective May 1, 1943, rather than May 7, 1943, the date of approval 
of the statute. While the Navy Department is not reguired to take 
the initiative in adjusting short payments of compensation resulting 
from an administrative error, as in this instance, it is entirely proper 
to do so—the payments to be made by the disbursing officer—provided 
the employees are now on the rolls. See in that connection 21 Comp. 


Gen. 871. 


(B-36309) 


TRANSPORTATION—MIDSHIPMEN SEPARATED FROM NAVAL ACADEMY 


The primary purpose of the provision in the Naval Appropriation Act, 1944, 
authorizing “transportation in kind and subsistence to discharged mid 
shipmen” is to return to their homes midshipmen involuntarily separated 
from the Naval Academy, and was intended to extend such benefits to 
cases where the separation is initiated by, or at the instance of, the Gov- 
ernment, rather than the midshipman, even though referred to as a dis- 
missal or resignation, but not to cases where the separation is to be re- 
garded as at the instance of the midshipman, rather than the Government. 

Midshipmen separated from the Naval Academy by reason of (a) honorable 
discharge—given to graduates not commissioned due to lack of vacancies— 
(b) discharge under honorable conditions—given midshipmen found phys- 
ically disqualified for continuance at the Nayal Academy—(c) discharge 
for “Inaptitude” on graduation, may be furnished transportation and sub- 
sistence to their homes under the provision in the Naval Appropriation 
Act, 1944, authorizing the furnishing of transportation in kind and sub- 
sistence to discharged midshipmen. 

The resignation of a midshipman from the Naval Academy for deficiency in 
studies, following a recommendation by the Academic Board, or a dis- 
missal as required by law, may be regarded as a separation initiated by 
and at the instance of the Government rather than the midshipman, so 
as to entitle such midshipman to subsistence and return transportation to 
his home under the provision in the Naval Appropriation Act, 1944, author- 
izing the furnishing of transportation in kind and subsistence to discharged 
midshipmen. 

The voluntary resignation of a midshipman from the Naval Academy must be 
regarded as a resignation predicated on the request and for the conven- 
ience of the midshipman, rather than at the instance of the Government, 
and, therefore, such a midshipman may not be furnished subsistence and 
return transportation to his home as authorized under the Naval Appro- 
priation Act, 1944, for “discharged midshipmen.” 

A person illegally appointed a midshipman at the Naval Academy whose ap- 
pointment is subsequently revoked may not be regarded as a “discharged 
midshipman” within the meaning of the Naval Appropriation Act, 1944, 
authorizing the furnishing of transportation in kind and subsistence to 
discharged midshipmen. ° 


Assistant Comptroller General Yates to the Secretary of the Navy, December 3, 
1943: 


There has been considered your letter of August 10, 1948, trans- 
mitting a letter dated August 3, 1943, from the Chief of the Bureau of 
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Naval Personnel, and requesting a decision respecting the furnishing 
of transportation and subsistence to midshipmen who are separated 
from the United States Naval Academy. Your letter sets forth the 
question involved as follows: 


The Naval Appropriation Act, 1944, approved 26 June 1948 (Public Law 92— 
78th Congress), under the appropriation “Bureau of Supplies and Accounts,” 
subhead “Pay, Subsistence, and Transportation of Naval Personnel,” authorizes 
“transportation in kind and subsistence to discharged midshipmen.” 

At the present time midshipmen are separated from the Naval Academy in 
the following manner: 

(a) Honorable Discharge.—Given to midshipmen who are graduated from the 
Naval Academy, but who, because of a lack of vacancies, are not given com- 
missions. 

(b) Discharge under Honorable Conditions.—Given to midshipmen found phys- 
ically disqualified for continuance at the Naval Academy. 

(c) Resignations for deficiencies in studies.—Given to midshipmen who have 
been found deficient in studies and recommended to be dropped by the Academic 
Board. 


(d) Voluntary Resignation.—Where midshipmen find they are not suited 
to the Naval Service and desire to leave. 

(e) Dismissal.—In cases of midshipmen whose dismissal has been recom- 
mended by the Superintendent of the Naval Academy and approved by the 
President of the United States as required by law. 

(f) Revocation of Appointment.—Where midshipman has been illegally ap- 
pointed—rarely occurs. 

(g) Discharge for “Inaptitude” on Graduation.—Three or four cases each year. 

Your decision is requested as to whether or not the appropriation “Pay, Sub- 
sistence, and Transportation” for the current fiscal year may be considered 
legally available for payment of the cost of transportation and subsistence in 
kind to their homes of midshipmen who are separated from the Naval Academy 
by other than actual discharge, under conditions as stated above. 

There appears no room for doubt that the appropriation concerned 
is available for the furnishing of transportation in kind and sub- 
sistence to midshipmen separated from the Naval Academy 
under the circumstances outlined in subparagraphs (a), (b) and (g) 
of your letter. Also, it is clear that, since a separation such as set 
forth in subparagraph (f)—revocation of appointment—is predicated 
upon a finding that the person involved was not a legally appointed 
midshipman, persons so separated from the Naval Academy may not 
be considered as “discharged midshipmen” within the meaning of the 
appropriation provision involved. 

However, the cases of separation set forth in subparagraphs (c), (d) 
and (e) of your letter—resignation for deficiency in study ; voluntary 
resignation; and dismissal—require a consideration of the scope of 
the word “discharged” in order to determine whether such separations 
properly fall within the purview of the term “discharged midship- 
men” as used in the appropriation act. 

The word “discharged,” in its generally accepted sense, implies 
action initiated by the employer or superior—in this case the Govern- 
ment—which is more or less adverse to the employee or subordinate. 
That is to say, the termination of the service is at the instance of the 


employer rather than of the employee. For many years various pro- 
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visions of law have prescribed a travel allowance for officers and 
enlisted men of the armed forces on their discharge from the service 
and such legislation consistently has been held as not extending to 
cases where the separation is at the request, and for the convenience, 
of the officer or enlisted man, notwithstanding that in the military 
services “discharge” is the word applied to the termination of the 
service of an officer or enlisted man regardless of the cause of the 
separation. Sweet v. United States, 189 U. S. 471; United States v. 
Barnett, 189 U. S. 474; 2 Comp. Gen. 612; 5 id. 265; 20 id. 562, 563. 

The primary purpose of the appropriation provision here in ques- 
tion is to return to their homes those midshipmen involuntarily sepa- 
rated from the Naval Academy; and, having regard for the long 
established construction placed upon the word “discharged” in con- 
nection with similar laws and regulations affecting the military serv- 
ices, the conclusion appears justified that such provision was intended 
to extend to those cases where the separation of a midshipman from 
the Naval Academy is initiated by, or is at the instance of, the Gov- 
ernment, rather than the midshipman, even though such separation 
is referred to as a dismissal or resignation, but not to those cases where 
the separation is to be regarded as at the instance of the midshipman, 
rather than the Government. 

Applying the rule thus stated to the situations pedi in subpar- 
agraphs (c) and (d) of your letter, it appears that the basis for the 
two classes of resignations there involved are not the same. While it 
appears that in each instance there is involved, in a sense, a permissive 
resignation, the situation presented in subparagraph (c)—resignation 
for deficiency in studies, following a recommendation by the Aca- 
demic Board that the midshipman be dropped—is such that the resig- 
nation properly may be viewed as a separation initiated by, and at the 
instance of, the Government. rather than the midshipman, whereas, 
under the circumstances presented in subparagraph (d)—voluntary 
resignation where midshipmen find they are not suited to the naval 
service and desire to leave—the separation is predicated on the request, 
and is for the convenience of the midshipman, rather than being at 
the instance of the Government. 

A dismissal, as set forth in subparagraph (e), is clearly a separation 
at the instance of the Government. 

Accordingly, you are advised that the appropriation provision in 
question authorizes the furnishing of transportation in kind and sub- 
sistence to midshipmen separated from the Naval Academy under the 
circumstances stated in subparagraphs (a), (b), (c), (e), and (g) of 
your letter but that it does not authorize the furnishing thereof where 
the separation is under the circumstances stated in subparagraphs (d) 


and (f). 
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(B-38239) 


RENTAL AND SUBSISTENCE ALLOWANCES—CLAIM ON ACCOUNT OF 
DEPENDENT MOTHER IN LIEU OF WIFE SERVING IN NAVAL FORCES 


There is no requirement that an officer with dependents of the several classes 
named in section 4 of the Pay Readjustment Act of 1942 (lawful wife, un- 
married children under 21 years of age, father or mother in fact dependent) 
must claim the increased allowances on account of his dependent of the class 
named first therein (wife), and, therefore, a Naval Reserve officer who is 
not entitled to increased rental and subsistence allowances on account of his 
wife, who is serving in the naval service, may be credited such increased 
allowance on account of his dependent mother. 


Assistant Comptroller General Yates to Ensign J. E. Russell, U. S. Navy, 
December 3, 1943: 

Reference is made to your letter of November 8, 1943, requesting 
decision whether you are authorized to credit Lieutenant (jg) James 
Orput Larsen, USNR, with allowances as for an officer with depend- 
ents (mother). 

It is noted that claim is made on the voucher, 8. & A. Form 201, for 
the period commencing October 28, 1943, no concluding date being 
stated, and that the officer’s certificate of dependency covers the period 
from July 1, 1943 to November 1, 1943, thus showing the mother’s de- 
pendency status for only a few days after the commencement date 
of the claim. 

The letter of the Secretary of the Navy, L16-7 (2) (OB) (S&A), 
dated March 6, 1943, prescribed the form of certificate to be used 
by officers claiming allowances on account of a dependent mother or 
father for periods commencing on or after March 6, 1943. The pur- 
pose of the certificate is to show that during the period for which the 
allowances are claimed the mother or father was in fact dependent 
on the claiming officer for chief support and that he in fact contrib- 
uted an amount during such period sufficient for the parent’s chief 
support. Therefore, the voucher, S. & A. Form 201, should show, by 
inclusive dates, the period for which the allowances are claimed and 
the officer’s certificate of dependency should cover the period of his 
claim as stated on the voucher, S. & A. Form 201. 

Among the papers submitted is, also, an S. & A. Form 201, executed 
by the officer, on which he indicates that he has a lawful wife, one 
Edith B. Larsen, PhM&c, V-10. Said form contains the officer’s 
certificate as follows: 

This is to certify that my wife is a WAVE. 
Married at : Chicago. 
Date: 12 October 1943. 

It has been held that an officer is not entitled to rental and sub- 
sistence allowances as for an officer with dependents (lawful wife) 
where such wife is sérving in or with the military or naval services. 





DECISIONS OF THE COMPTROLLER GENERAL 405 


See 22 Comp. Gen. 955; 23 id. 109, and B-36497, September 24, 1943, 
23 Comp. Gen. 216. Accordingly, your submission presents the ques- 
tion whether an officer who has a wife in the naval service for whom 
he may not be credited with increased subsistence and rental allow- 
ances may be credited such increased allowances as for an officer 
with dependents (mother). 

Sections 5 and 6 of the Pay Readjustment Act of 1942, 56 Stat. 361, 
authorize payment of increased subsistence and rental allowances on 
account of dependents under the circumstances and conditions therein 
set forth, and section 4 of said act defines the term “dependent”, as used 
in said act, as follows: ; 

The term “dependent” as used in the succeeding sections of this Act shall 
include at all times and in all places a lawful wife and unmarried children under 
twenty-one years of age. It shall also include the father or mother of the person 
concerned provided he or she is in fact dependent on such person for his or her 
chief support * * * 

I find nothing in the law to require that on officer with dependents 
of the several classes named in said section 4 must claim the increased 
allowances on account of his dependent of the class named first therein, 
and, in 22 Comp. Gen. 955, supra, at page 964, it was held: 

* * * an officer or enlisted man is not deprived of rental allowance or 


quarters allowance for a dependent child merely because his wife while serving 
with or in the military or naval forces is furnished public quarters for her 


personal use not intended to be occupied by the child and actually not so occupied. 
* * 


Hence, no reason is perceived why, if the mother in the present case 
is in fact dependent on the officer for her chief support, payment of 
rental and subsistence allowances should not be made to him as for an 
officer with dependents (mother). 

It appears from the officer’s certificate of dependency executed No- 
vember 3, 1943, that his mother was in fact dependent on him for her 
chief support during the period October 28, 1943, the commencement 
date of his claim, to November 1, 1943, the concluding date of his certi- 
ficate. Accordingly, payment of allowances to Lieutenant Larsen as 
for an officer with dependents (mother) will be passed to credit, if 
otherwise correct, for the period October 28, 1943, to November 1, 1943. 

The S. & A. Form 201, containing the mother’s name, is returned 
herewith. Said form should be completed to show the officer’s name 
and rank and the concluding date of his claim as November 1, 1943. 
The other papers submitted are retained in this office. 

This decision, or a copy thereof, should be included in the account 
wherein credit for payment under authority hereof is claimed. 
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(B-38136) 


NATIONAL HOUSING AGENCY PROJECTS TRANSFERRED TO NAVY 
DEPARTMENT—PAYMENTS IN LIEU OF TAXES 





The provision in section 306 of the act of October 14, 1940, as amended, that the 
National Housing Administrator shall pay annual sums in lieu of taxes to 
local taxing authorities on real property acquired and “held by him,” may 
not be regarded as authorizing or requiring the payment by the Secretary of 
the Navy of amounts in lieu of taxes with respect to housing units perma- 
nently transferred by the Administrator to the Navy Department pursuant to 
section 4 of the said act. 

Where, pursuant to section 4 of the act of October 14, 1940, as amended, the 
National Housing Administrator transfers housing units to the Secretary of 
the Navy fot the permanent use of the Navy Department, and at the time of 
such transfer there is in existence an agreement between the Administrator 
and a local taxing authority for the payment of an annual sum in lieu of taxes 
as authorized by section 306 of the said act, such agreement is effective only 
so long as the property is operated and controlled by the Administrator and 
does not impose upon the Navy Department any obligation to make such 
payments subsequent to the effective date of the transfer. 


Comptroller General Warren to the Secretary of the Navy, December 4, 1943: 
I have your letter of November 2, 1943, as follows: 


The Act of Congress approved October 14, 1940, Public Law 849, 76th Congress 
(54 Stat., 1125), known as the Lanham Act, authorized the Federal Works Admin- 
istrator to provide housing for persons engaged in national defense activities and 
their families, and quarters for single persons so engaged, in those areas or locali- 
ties in which the President shall find that a shortage of housing exists or impends 
which would impede national defense activities, and such housing would not be 
provided by private capital when needed. 

Section 9 of the aforementioned Lanham Act was renumbered as Section 306 
by the Act of Congress approved June 28, 1941, Public Law 137, 77th Congress 
(55 Stat., 361). That section originally read as follows: 

“The Administrator may enter into any agreements to pay annual sums in lieu 
of taxes to any State or political subdivision thereof, with respect to any real 
property acquired and held by him under this Act, including infprovements thereon. 
The amount so paid for any year upon any such property shall not exceed the 
taxes that would be paid to the State or subdivision, as the case may be, upon 
such property if it were not exempt from taxation.” 

The Act of Congress approved January 21, 1942, Public Law 409, 77th Congress 
(56 Stat., 11), amended the above quoted Sec. 306 of the Lanham Act as amended 
to read as follows: 

“Seo. 306. The Administrator shall pay from rentals annual sums in lieu of 
taxes to any State and/or political subdivision thereof, with respect to any real 
property acquired and held by him under this Act, including improvements thereon. 
The amount so paid for any year upon such property shall approximate the taxes 
which would be paid to the State and/or subdivision as the case may be, upon 
such property if it were not exempt from taxation, with such allowance as may be 
considered by him to be appropriate for expenditure by the Government for streets. 
utilities, or other public services to serve such property.” 

The said Act of January 21, 1942, Public Law 409, 77th Congress, further 
amended the Lanham Act by inserting after Section 3 thereof the following 
section : 

“Spo. 4, It is hereby declared to be the policy of this title to further the national 
defense by providing housing in those areas where it eannot otherwise be provided 
by private enterprise when needed, and that such housing may be sold and 
disposed of as expeditiously as possible; Provided, That in disposing of said 
housing consideration shall be given to its full market value and said housing 
or any part thereof shall not, unless specifically authorized by Congress, be 
conveyed to any public or private agency organized for slum clearance or to 
provide subsidized housing for persons of low income; Provided further, That 
the Administrator may, in his discretion, upon the request of the Secretaries 
of War or Navy transfer to thé jurisdiction of the War or Navy Departments, 
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such housing constructed under the provisions of this Act as may be considered 
to be permanently useful to the Army or Navy.” 

By Executive Order No. 9070 of February 24, 1942, all functions, powers, and 
duties relating to defense housing of the Federal Works Administrator under 
the Act of October 14, 1940 were vested in the National Housing Agency, to be 
administered under the direction and supervision of the National Housing 
Administrator. 

Pursuant to the authority of the aforementioned Section 4 of the Lanham Act 
as amended, the National Housing Administrator has transferred to the Navy 
Department a housing project at Cherry Point, New Bern, North Carolina, known 
as Project NC-31062. The transfer reads in part as follows: 

“In view of your determination that this project is considered to be permanently 
useful to the Navy, I hereby transfer such project to the jurisdiction of the 
Navy Department effective upon completion of the project. 

“This transfer is being made pursuant to the provisions of Section 4 of Public 
Law 409, 77th Congress, Second Session, approved by the President on January 
21, 1942, which amended the Lanham Act, and provides ‘That the Administrator 
may, in his discretion, upon the request of the Secretaries of War or Navy 
transfer to the jurisdiction of the War or Navy Departments such housing 
constructed under the provisions of this Act as may be considered to be per- 
manently useful to the Army or Navy,’ and is being made by the undersigned by 
virtue of the provisions of Executive Order No. 9070 of February 24, 1942.” 

The Attorney for Craven County, North Carolina, the County in which the 
aforementioned project is situated, has made inquiry concerning payment by the 
Navy Department to the County of a sum in lieu of taxes on the project as required 
by the provisions of Sec. 306 of the Lanham Act as amended by the Act of January 
21, 1942, supra. 

In your letter to the Secretary of War dated February 9, 1943 (B-31967), in 
which you discuss the effect of a transfer to the War Department by the National 
Housing Administrator of a Lanham Act project under the provisions of Sec. 4 
of the Lanham Act, as amended, you stated: 

“There would appear to be no room for doubt that it was the legislative intent 
that such a transfer would be no less complete and permanent than a disposition 
by the Administrator of housing to private parties * * *. Moreover, since 
the provisions of Sec. 4 of the Lanham Act, as amended, do not purport to au- 
thorize the transfer of the jurisdiction of any housing to the War or Navy De- 
partments except such as is ‘considered to be permanently useful to the Army or 
Navy,’ and in the absence of any statutory provision requiring a contrary con- 
clusion, there would appear to be a substantial basis for the view that the Congress 
contemplated that housing transferred permanently to the War and Navy Depart- 
ments would be operated and maintained by such Departments in the same manner 
as housing constructed on military or naval reservations, posts, or bases prior to 
the present emergency and that quarters would be furnished by the War and 
Navy Departments in the housing so transferred on the same basis as quarters 
customarily are furnished in such previously constructed housing—that is to say, 
as public quarters to officers and enlisted men entitled thereto.” 

In view of the advice thus given by you to the Secretary of War, the Navy 
Department is doubtful of its authority to make payments on this project in 
lieu of taxes accruing after the date of its transfer as aforesaid. Therefore 
your decision is requested as to whether the Secretary of the Navy is required 
to make payments to local taxing units in lieu of taxes on projects transferred 
to the Navy Department pursuant to Sec. 4 of the Lanham Act as amended. 
If the foregoing question is answered in the negative, would the Secretary of 
the Navy be authorized within his discretion to enter into agreements with local 
taxing units for the payments of sums in lieu of taxes on projects that have been 
so transferred to the Navy Department? 

In connection with the foregoing. the following. additional matter. is submitted 
for your consideration : 

On October 10, 1941 the Federal Works Administrator entered into an agree- 
ment with the County of Duval, Florida for payment of sums in lieu of taxes 
on a certain defense housing project located in Duval County, being project No. 
Fla-8055X, which was developed pursuant to the Lanham Act (Public 849, 76th 
Congress). A copy of that agreement is enclosed herewith. 

Subsequent to the execution of the agreement to wit, on March 4, 1942, the 
project was transferred to the Navy Department under authority of Section 4 
of the Lanham Act as amended by the Act of January 21, 1942. 
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If, in answer to the foregoing inquiry, you should hold that payment of sums 
in lieu of taxes is not required with respect to projects transferred to the Navy De- 
partment under Section 4 of the Lanham Act, as amended, then your advice is 
requested as to whether it is incumbent upon the Navy Department to make 
payments to the County of Duval under the aforementioned agreement in lieu 
of taxes which have accrued since the date of the permanent transfer of the 
project to the Navy Department. 

The terms of section 306 of the Lanham Act, quoted in your letter, 
stipulate for the payment by the National Housing Administrator of 
amounts in lieu of taxes to a State or political subdivision thereof 
“with respect to any real property acquired and held by him” under 
the act. The amendment of January 21, 1942, 56 Stat. 12, whereby 
the National Housing Administrator is authorized to transfer to the 
jurisdiction of the War and Navy Departments such housing as may 
be considered to be permanently useful to the Army or Navy, contains 
no express provision authorizing the War or Navy Departments to 
make such payments in lieu of taxes with respect to the property so 
transferred and held by them, and there is nothing in the legislative 
history of the matter to indicate that the Congress intended to grant 
such authority. As suggested by the decision of February 9, 1943, 
B-31967, to the Secretary of War, referred to by you, it appears that 
the Congress intended that the transfer of housing to the War and 
Navy Departments would completely divorce it from any and all 
control and operation by the National Housing Agency, and it neces- 
sarily follows that the obligations and duties imposed upon the Ad- 
ministrator by the act—including the duty to pay annual sums in 
lieu of taxes—are terminated so far as concerns the housing trans- 
ferred to the jurisdiction of the War and Navy Departments, and do 
not devolve upon said departments. 

In that connection, there is for application here the well established 
rule that the United States is not required to, and ordinarily does not, 
pay taxes or sums in lieu of taxes on its property, and the terms of a 
statute—such as here involved—providing for such payments under 
certain circumstances should not be extended beyond the plain mean- 
ing of the language used. See Oklahoma v. Barnsdall Corporation, 
296 U. S. 521, holding that a waiver of the tax immunity of the sover- 
eign is to be strictly construed. 

Further support is found for the foregoing conclusion when the 
questions here presented are considered in the light of the broad pur- 
poses of the Lanham Act as a whole. Section 1 (b) of the act, 56 
Stat. 11, provides that the Administrator shall construct temporary 
units where he shall consider “there is no reasonable prospect of dis- 
posing of such housing to meet a need extending beyond the emer- 
gency.” Moreover, section 4 of the act, quoted in your submission, 
expressly declares the policy of the law to be that “such housing may 
be sold and disposed of‘as expeditiously as possible,” and section 301 
of the act, 55 Stat. 363, provides that: 
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When the President shall have declared that the emergency declared by him 
on September 8, 1939, has ceased to exist * * * property acquired or con- 
structed under this Act (including schools and hospitals) shall be disposed of 
= memati as may be advantageous under the circumstances and in the public 
Also, attention is invited to the Report of the House Committee on 
Public Buildings and Grounds on H. R. 6128 (later enacted into 
Public Law 409, 77th Congress), wherein it was stated that: 

The committee repeat that this act [Lanham Act] is not designed as a slum- 
clearance measure; it is not intended that the quarters so constructed should 
be used for permanent leasing of residential quarters to persons of low income, 
Its purpose specifically is to provide housing, which is not otherwise available 
and cannot be provided by private capital, for persons engaged in congested areas 
of national defense during the present emergency, on a rental or sale basis, 
and that after the emergency has passed the houses not previously disposed of 
shall be sold and the value of them, insofar as possible, returned to the Treasury. 
[Italics supplied. ] 

The terms of the statutory provisions and the expression of purpose 
set forth in the committee report, above quoted, clearly establish a 
legislative intent that the Government’s operation and control of the 
housing constructed under the Lanham Act should be limited to the 
present emergency or, in other words, that it should be temporary in 
nature. Hence, the only logical conclusion is that the waiver of the 
immunity of the United States from taxation of its real property by a 
State or political subdivision thereof, provided by section 306 of the 
act, was enacted by the Congress in contemplation of a limited or tem- 
porary governmental control of the property. On the other hand, it is 
evident that when housing is transferred to the Navy Department un- 
der the provisions of section 4 of the act, it then becomes a part of the 
property permanently under the jurisdiction of the Navy Department 
and, if it could be said that payment is required of sums in lieu of 
taxes with respect to the property so transferred, such payments neces- 
sarily would have to be made for an unlimited time or for as long as the 
property remains under the jurisdiction of your department. It no- 
where appears that the Congress intended such a result. Consequently 
it must be concluded that you are not required or authorized to make 
payments of amounts in lieu of taxes to local taxing units on housing 
projects transferred to the Navy Department pursuant to section 4 of 
the Lanham Act; and, since any agreements between your department 
and local taxing units for the payment of such sums would be in 
derogation of the Government’s sovereign immunity from taxation, it 
appears proper to hold that, in the absence of express statutory author- 
ity therefor, the making of such agreements is not authorized. 

With reference to the agreement of October 14, 1941, entered into by 
the Federal Works Administrator with the County of Duval, Florida, 
for the payment of sums in lieu of taxes on a defense housing project 
subsequently transferred to your department, it must be held that the 
scope and effect of that agreement can be no broader than the statutory 
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authority under which it was made, to-wit, section 306 of the Lanham 
Act. As heretofore pointed out, that law authorizes the payment of 
sums in lieu of taxes by the Administrator only as to such property as 
is “held by him.” Therefore, the Government’s obligation under the 
agreement necessarily is confined to such period, only, as the National 
Housing Administrator continues to operate and control the property 
and the agreement is of no binding effect after the property is per- 
manently transferred pursuant to section 4 of the act. Accordingly, 
the question presented in the final paragraph of your letter is answered 
in the negative. 


(B-38822) 


CONTRACTS—COST-PLUS—COST-PLUS-A-PERCENTAGE-OF-COST 
BASIS 


A contract providing for the performance of certain work at a total cost not to 
exceed a stipulated sum—which sum was considered reasonable by the con- 
tracting officer—and which authorized reimbursement to the contractor 
“on the basis of time and material, conforming to prevailing wage rates of 
union labor within this area,” plus a certain percentage of cost for overhead, 
supervision and profit, is not in contravention of the act of July 2, 1940, 
prohibiting the use of the cost-plus-a-percentage-of-cost system of contracting. 


Comptroller General Warren to Col. C. H. Farish, U. S. Army, December 8, 1943: 


There has been received by reference from the Fiscal Director, 
Army Service Forces, your letter of October 9, 1943, as follows: 


The attached voucher and supporting papers in the amount of $4,046.49, in 
favor of Blumenthal-Kahn Miectric Co., contract W-398-qm-12959 dated 2 
September 1942, covering actual costs incurred in the performance of the contract 
is submitted herewith for advance decision pursuant to Section 8 of the Act of 
31 July 1894 (28 Stat. 208). 

The doubt in this case arises thru the fact that contract was prepared on a 
cost-plus-a-percentage-of-cost basis, specifically forbidden by Act of Congress. 

A separate claim is being submitted by the contractor for the item of profit. 

Copy of contract and all pertinent correspondence are enclosed. 

The undersigned is a Disbursing Officer and the account is properly before 


him for payment. 

The voucher involved covers the amount claimed by the Blumenthal- 
Kahn Electric Company as the actual costs incurred by it in the per- 
formance of contract No. W 398-qm-12959, dated September 2, 1942, 
covering the installation of lighting fixtures and wiring in a certain 
building located at Holabird Ordnance Depot, Baltimore Maryland. 

Under the terms of the contract the contractor agreed to perform 
the stated work for a total cost not to exceed $6,000, it being stipu- 
lated on page 2 of the agreement that: 


The work shall be accomplished on basis of time and material, conforming to 
prevailing wage rates of union labor within this area, plus 8% insurance on 
labor only. All labor and materials furnished by the contractor shall be supplied 
at cost, plus 10%. An additional 10%, for overhead and supervision, shall apply 
to both labor and materials.as furnished, exclusive of insurance. 
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The record discloses that the work was completed at a total cost of 
$4,403.76, of which amount $4,046.49 represents the actual cost of 
labor and material (plus 10 percent for overhead and supervision) 
and insurance. The balance, or $357.27, represents profit and ap- 
parently has been made the subject of a separate claim, it appearing 
that the form of the contract had been questioned as possibly being 
in contravention of the act of July 2, 1940, Public No. 703, 54 Stat. 
712, prohibiting the use of the cost-plus-a-percentage-of-cost system 
of contracting. 

The views of the purchasing and contracting officer with respect 
to the matter are set forth in a sixth indorsement of February 27, 
1943, to the Finance Officer, Baltimore, Maryland, in pertinent part, 
as follows: 

(a) In view of the fact that the subject agreement was made in good faith 
and under circumstances of urgency which precluded bids being advertised 
for or competitive prices secured, due to the fact that there was insufficient time 
to make necessary drawings and specifications for this purpose, and that the 
Blumenthal-Kahn Electric Company was working at this Depot with their equip- 
ment and personnel on hand at the time the work was commenced, it is believed 
that the arrangement was fair and in the best interests of the Government, but 
that same should have been made on a “Cost-plus-fixed-fee” basis. It is not 
believed that any more economical arrangement for the Government could have 
been accomplished through competitive bids on a lump sum basis. 

(b) It is also evident that the contractor acted in good faith and executed 
the agreement promptly and efficiently at a minimum cost to the Government. 
In this connection attention is invited to the fact that the total amount of the 
enclosed bills ($4,408.76) is considerably less than the maximum amount for 
which contract was originally drawn (“Not to Exceed $6,000.00”). 

(ec) It is recommended that settlement on a quantum meruit basis be made 
and that the contractor be reimbursed for actual wage payments to employees, 
as evidenced by original payrolls and payroll receipts; Social Security taxes 
deducted from wages, and those contributed by the contractor which have 
actually paid to the State and Federal Governments amounts actually been paid 
for equipment rental and amounts expended for materials purchased, as evi- 
denced by receipted bills; and a flat overhead figure on direct labor costs, plus 
a reasonable fee for performance of the contract. 

It thus appears that the contract ceiling price was considered by 
the contracting officer as being reasonable and in the best interest 
of the Government; that the contractor performed the work promptly 
and efficiently, and for a total cost which is, in fact, approximately 
25 percent less than the stipulated maximum price. 

The evident purpose of the Congress in prohibiting contracts on 
a cost-plus-a-percentage-of-cost basis is to avoid the evils which might 
flow from a situation whereby a contractor could purposely cause 
tremendous increase in the cost of work in order to increase its 
profits proportionately. Such a situation obviously could not arise 
in connection with performance of the instant contract in view of 
the stipulated “ceiling” or maximum price and the definite and 
effective controls over the labor and materials to be utilized in the 
performance of the contract. 

Accordingly, since it appears from the evidence of record that 


the form of agreement here involved does not fall within the system 
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of contracting at which the statutory prohibition was directed, pay- 
ment on the voucher, covering the actual costs incurred by the con- 
tractor, is authorized, if otherwise correct. 

The voucher, together with accompanying papers, is returned 
herewith. 


(B-88565 ) 


CONTRACTS—COST-PLUS—TRANSPORTATION AND MOVING EXPENSES 
OF EMPLOYEES WHOSE SERVICES ARE TERMINATED 


Where, under a cost-plus-a-fixed-fee contract authorizing reimbursement for 
“transportation and moving expenses allowed to employees,” an employee 
was transferred by the contractor from one plant to another under an agree- 
ment providing for return transportation and incidental expenses of himself 
and family upon termination of his services, pursuant to the contractor's 
regularly established procedure, the contractor may be reimbursed for the 
return transportation, etc., of such an employee and his family, upon termina- 
tion of his services, provided the termination was invuluntary and was not 
due to unsatisfactory services on the part of the employee. 


eae General Warren to Col. George Dobert, U. S. Army, December 8, 
1943: 


There has been received by first indorsement of November 23, 1943, 
from the Fiscal Director, Army Service Forces, your letter of August 
11, 1943, requesting decision with respect to the propriety of effecting 
reimbursement on unnumbered bureau voucher dated July 10, 1943, 
in favor of E. I. du Pont de Nemours & Company, in the amount of 
$268.75, representing an allowance paid to Raymond L. Jones for the 
return transportation, and expenses incident thereto, of himself and 
family to Carney’s point, New Jersey, upon the termination of his 
services as an employee under contract W-ORD-458, dated July 17, 
1940, covering the construction, equipment and operation of the Indi- 
ana Ordnance Works at Charlestown, Indiana. 

The record shows that under date of September 12, 1941, Mr. Jones 
entered into an agreement with the contractor providing for the 
payment of such return transportation and incidental expenses upon 
the termination of his employment and that payment therefor has 
been made to him by the contractor pursuant to the “PROCEDURE 
WITH RESPECT TO MOVING AND TRAVELING EXPENSES 
OF TERMINATED EMPLOYES WHO HAVE SIGNED 
TRANSFER AGREEMENTS AUTHORIZING RETURN EX- 
PENSES TO POINT OF ORIGIN,” issued at the Indiana Ordnance 
Works May 22, 1943, and approved by the contracting officer May 25, 
1943. However, your letter indicates that your doubt as to the 
legality of the proposed reimbursement arises by reason of the fact 
that you question the applicability thereto of paragraph (c), article 
VI, of the contract which provides as follows: 
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(c) It is recognized that under the Contractor’s general welfare plans for its 
employees and under its practice at other plants of acting as a self-insurer under 
Workmen’s Compensation Laws, the Contractor customarily pays benefits and 
renders services beyond those to which the employee is entitled as a matter of law 
or under the terms of employer’s liability insurance policies. In order that the 
employees at the Plant to be constructed and operated hereunder shall receive 
treatment as favorable as that accorded to employees of the Contractor at other 
plants, it is recognized that such benefits and the cost of such services rendered 
to employees at this Plant shall be treated as part of the cost of construction and 
operation hereunder. 


Not only is article VI of the contract entitled “OWNERSHIP AND 
INSURANCE,” but it readily is seen that the above-quoted provisions 
of paragraph (c) thereof have specific reference only to the contractor’s 
practice of acting as self-insurer under workmen’s compensation laws 
and to its custom of paying benefits and rendering services beyond 
those to which its employees would be entitled as a matter of law under 
employer’s liability insurance policies. Hence, it does not appear that 
the said provisions can have any bearing whatever on the question as 
to whether the expenses covered by the voucher are allowable items of 
cost under the contract. Rather it appears that such question must be 
determined on the basis of the pertinent provisions of article IV of 
the contract entitled “COSTS AND EXPENSES,” which are as 
follows: 


(a) The Government shall bear all costs and expenses of every character and 
description incurred by the Contractor in connection with the construction and 
operation (including equipment, alteration, maintenance, and closing-down) of 
the Plant or any part thereof, as outlined below: 

(1) All costs and expenses directly attributable to the work hereunder, includ- 
ing (but not limited to) acquisition of land, design, engineering, materials, appa- 
ratus and equipment, power, direct supervision, accounting (including salaries 
and other expenses in connection with audits of accounts for the Government dur- 
ing and after the period of the contract), general works expense, salaries, wages 
and extra compensation to employees, charges under and a proportionate share 
of the cost of all welfare and other employee relations plans maintained by the 
Contractor, royalties, freight, packaging, storage, maintenance of guards and fire 
protection force, tracing and urging materials, taxes (other than taxes on the 
Contractor’s compensation hereunder), reworking of any powder, repairs, re- 
placements necessitated by any loss or damage to the Plant or any part thereof, 
expenses in connection with any temporary or permanent closing-down of the 
Plant, any discontinuance wages and transportation and moving expenses allowed 
to employees, and premiums on such bonds as may be required. In the payment of 
extra compensation, and in the making of expenditures pursuant to or in the 
maintenance of welfare or other plans for the benefit of employees, the Govern- 
ment shall be chargeable therefor insofar as the same are consistent with the 
Contractor’s genera] employee relations policies throughout its organization, are 
incurred pursuant to agreement made as a result of collective bargaining with 
representatives of employees, or are expressly authorized in writing by the repre- 
sentatives of the Contracting Officer ; it being intended that the employees at said 
Plant shall be treated no less favorably than employees at other plants of the 
Contractor, 


In this connection it will be noted from seventh indorsement dated 
October 11, 1948, that the contracting officer’s representative has ap- 
proved the voucher for payment under the latter provisions of the con- 
tract. Furthermore, the Office of the Chief of Ordnance, by ninth 
indorsement dated October 20, 1943, has expressed the following 
opinion relative to the matter : 
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2. It appears from letter, dated 11 August 1943, from the Finance Officer to 
the Comptroller General of the United States that he considers the expenditure 
as falling under the provisions of Article VI, paragraph (c) of the contract. 
This office does not agree with this opinion since Article VI refers to “Owner- 
ship and Insurance.” 

8. The proper Article for consideration is Article IV (a) (1) of the contract, 
which provides for reimbursement to the contractor for all costs and expenses 
directly attributable to the work under the contract, including (but not limited 
to) “transportation and moving expenses allowed to employees.” On 12 Septem- 
ber 1941 the contractor entered into an employment agreement with Raymond 
L. Jones. The agreement in ist paragraph provides that the employee will 
be reimburséd for cost of transportation of himself, his family and household 
effects from Carney’s Point, N. J. to Charlestown, Indiana, and at the end of 
employment from Charlestown back to Carney’s Point, and living expenses in 
obtaining a new place of residence at the end of his employment at Charles- 
town. The contractor in, “Procedure with Respect to Moving and Traveling 

of Terminated Employees who have Signed Transfer Agreements 
Authorizing Return Expenses to Point of Origin”, dated 22 May 1943 (approved 
by the Contracting Officer’s Representative on 25 May 1948) sets forth the 
procedure to be followed with respect to traveling expenses of terminated 
employees. The procedure in paragraph 6 (b) provides that married em- 
ployees who travel by automobile will be allowed .05¢ per mile and $6.00 per 
day subsistence for the employee and each member of his family in lieu of 
all other expenses while en route, except that members of the employee’s family 
under twelve years of age the subsistence allowance will be $3.00 instead of 
$6.00 per day. The paragraph also provides for an allowance at the same 
rate per day after arrival at destination for the number of days called for 
in the transfer agreement (fifteen days in the instant case). 

4. In view of the fact that the contractor has paid the employee in accordance 
with the employment agreement and procedure to be followed when an em- 
ployee is terminateii, and due to the fact that the contract specifically provides 
for reimbursement for such expenditures, this office recommends that the 
voucher be placed in line for payment without reference to the Comptroller 
General for an advance decision. 


While it is not specifically so indicated in the record, it is pre- 
sumed that the contractor’s “PROCEDURE” here involved is sub- 
stantially the same procedure applied throughout its entire organ- 
ization within the meaning of paragraph (a) (1), article IV, supra, 
which, in effect, authorizes reimbursement of such transportation 
and moving expenses as normally are paid by the contractor pur- 
suant to its regularly formulated welfare or other plans for the 
benefit of its employees. Likewise, since, by the terms of his agree- 
ment of September 12, 1941, entered into pursuant to the said 
“PROCEDURE,” Mr. Jones would not be entitled to payment of 
such expenses in the event he voluntarily terminated his employment 
or was discharged for cause, it is presumed that Mr. Jones’ transfer 
was involuntary and was not due to unsatisfactory services on his 
part. If such be the case, it seems clearly evident’ from the fore- 
going that the expenditures involved properly may be reimbursed 
the contractor as provided by paragraph (a) (1), article IV, and it 
follows that this office would not be required to object to otherwise 
proper payment on the voucher. See 22 Comp. Gen. 82. 

The voucher, together with supporting papers, is returned here- 
with. 
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(B-38663) 


HOLIDAY, COMPENSATION—PER DIEM, ETC., EMPLOYEES OF WAR 
DEPARTMENT 


Per diem and per hour employees of the War Department within the purview of 
the holiday statute of June 29, 1988, and the 40-hour week statute of March 
28, 1984, who normally work only 40 hours per week (Monday thru Friday), 
but who, in view of the present wartime conditions, are administratively 
required to work a regular workweek of six days, 48 hours, may be paid 
regular straight-time compensation for Christmas Day, 1943, even though 
that day falls on a Saturday—a nonwork day under the normal operation of 
the said 1934 statute for which holiday compensation ordinarily would not be 
payable provided they are in a duty or pay status on Friday, December 24, 
1948, and on Monday, December 27, 1943. 18 Comp. Gen. 191; id. 206, 
distinguished. 


Comptroller General Warren to the Secretary of War, December 8, 1943: 
I have your letter of December 1, 1943, as follows: 


Section 23 of the Act of March 28, 1934 (48 Stat. 509), establishes a maximum 
regular work week of 40 hours for the several trades and occupations whose com- 
pensation is set by wage boards or other wage-fixing authority. The Act further 
provides that overtime rates of not less than time and one half shall be paid for 
hours worked in excess of 40 per week. 

Pursuant to this provision of law and in accordance with the principle set 
forth in your decision of April 30, 1942 (21 Comp. Gen. 965), this Department has 
established for daily and hourly employees paid in accordance with the Act of 
March 28, 1934, a regular weekly tour of duty of five 8-hour days for which reg- 
ular hourly or daily rates of compensation are paid. In most instances this 
basic 40 hour weekly tour of duty begins on Monday and ends on Friday of each 
calendar week and work performed on Saturday is compensated at overtime 
rates. 

The general policy of the Federal government as set forth in a letter from the 
President on December 22, 1942, is to require, wherever practicable, a uniform 
work week of six 8-hour days or a total of 48 hours per week. By regulation, 
therefore, daily and hourly employees of this Department are actually required 
to work a total of 48 hours, the sixth day of work being considered an “overtime 
day” for reasons of administrative expediency. As a practical matter, however, 
these employees are required to work the same number of hours as per annum 
or monthly employees but their overtime work is performed on a specified day 
rather than prorated as is the case with per annum and monthly employees paid 
under the War Overtime Pay Act of 1943. Technically, the sixth day of service 
does not fall within the regular tour of duty of daily and hourly employees but, 
as a matter of actual fact, they are ordered to work on that day and absence from 
duty on the sixth day is penalized by loss of overtime pay. 

Question has now been raised as to whether those employees whose tour of 
duty and method of compensation is described above may be paid for a holi- 
day which falls on their “overtime day” and on which they would have worked 
and received pay had it not been for the occurrence of the holiday. Public 
Resolution No. 127, approved June 29, 1988 (52 Stat. 1246), provides as follows: 

“Hereafter whenever regular employees of the Federal Government whose 
compensation is fixed at a rate per day, per hour, or on a piecework basis are 
relieved or prevented from working solely because of the occurrence of a holi- 
day such as New Year’s day, Washington’s Birthday, Memorial Day, Fourth 
of July, Labor Day, Thanksgiving Day, Christmas Day, or any other day 
declared a holiday by Federal statute or Executive order, or any day on which 
the departments and establishments of the Government are closed by Executive 
order, they shall receive the same pay for such days as for other days on which 
an ordinary day’s work is performed.” 

Previous decisions of your office have indicated that payment may not be made 
to daily and hourly employees for a holiday which fell on a non-work day (18 
Comp. Gen. 191, id. 206). However, it is believed proper to request your further 
consideration of this matter in view of present circumstances which did not 
exist at the time of your earlier decision. 
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On May 12, 1943, the Administrative Assistant to the President advised the 
heads of Departments and Agencies that all holidays except Christmas were to 
be considered work days for Federal employees for the duration of the war. 
With few exceptions, this practice had been in effect throughout this Department 
for some time prior to issuance of the general Federal policy. The provisions 
of the Holiday Pay Law have not been utilized by the War Department during 
the past two years except on December 25, 1942. 

Christmas day of this year falls on Saturday. The Department does not feel 
that its daily and hourly employees should be penalized through loss of pay for 
that day merely because of the fact that it is a holiday and that most installa- 
tions will not require work on that day. It is pointed out that, although 
Christmas day will, in most instances, fall on the “overtime day” which is 
technically outside the regular tour of duty of daily and hourly employees, 
actually these employees are required to work 48 hours per week and would 
work and receive pay at overtime rates on December 25, 1943, if it were not 
for the occurrence of the holiday on that day. The Department will appreciate 
your advice as to whether, under present conditions as outlined above, its daily 
and hourly employees may receive pay for Christmas day falling on Saturday 
and, if compensation may be paid, whether straight time or overtime rates 
should prevail. 

Your early consideration of this problem will be appreciated in order that 
appropriate instructions may be issued to the field service prior to the holiday 
in question. 


In the decision of August 23, 1938, 18 Comp. Gen. 191, 193, to which 
you refer, the question: 


4. Under the Act of March 28, 1934, the employees of the Government Printing 
Office work eight hours a day—Monday through Friday (40 hours). If a legal 
holiday falls on Saturday, are these employees entitled to pay for 48 hours for 
that week? (See Comp. Gen. 15-700.) In other words, are they entitled to pay 
for a legal holiday falling on a non-work day? 


was answered as follows: 


Question No. 4 is answered in the negative. The cited decision has been 
rendered inoperative by public resolution of June 29, 1988. 


In the decision of August 29, 1938, 18 Comp. Gen. 206, 209, 210, also 
referred to in your letter, the following question and answer were 


stated : 


Question 5. May gratuity holiday pay be allowed under the following circum- 
stances? In order to facilitate progress of rush work, the usual schedule of 
working days constituting a 40-hour week is administratively changed so as to 
permit 40 hours actual service regardless of holiday time, as for example: Dur- 
ing a week when a holiday falls on Friday, a normal work day, Saturday is 
placed on the schedule as a regular work day, and Friday, the holiday, is scheduled 
as a nonwork day. 

Question 5 is answered in the negative. While an administrative office should 
not arbitrarily adjust days of work for the purpose of defeating the employee’s 
right to pay for a holiday, it is within administrative discretion to fix the 40- 
hour weekly tour of duty on any of the 7 days of any week (13 Comp. Gen. 291; id. 
307), and if in the exercise of that administrative discretion, in an emergency, the 
days of work in any week are adjusted so that a holiday falls on a nonwork day, 
the 40-hour weekly tour of duty to be on the other days of that week, the employee 
would be entitled to only his regular pay for the five days worked with no pay 
for the holiday which fell on his non-work day. 


The rule in those decisions was stated with reference to the normal 
operation of the 40-hour week statute of March 28, 1934, 48 Stat. 522, 
and the holiday statute approved June 29, 1938, 52 Stat. 1246, quoted 
in your letter, involving administratively fiwed tours of duty generally 
consisting of certain five’days of the week. As stated in your letter, 





DECISIONS OF THE COMPTROLLER GENERAL 417 


under present war-time conditions, general administrative orders have 
been issued requiring a regular workweek of six days (48 hours) of 
most Federal employees including those whose compensation is com- 
puted and paid in accordance with the 1934 overtime law. In view 
thereof, as well as of the President’s request that all holidays except 
Christmas be considered as workdays for Federal employees, I am in 
agreement with the view expressed in your letter that nothing stated 
in the decisions, supra, should operate to deny compensation for Christ- 
mas Day, 1943 to employees coming within the purview of the 1934 law 
and the holiday law of 1938, and who “are relieved or prevented from 
working solely because of the occurrence of a holiday suchas * * * 
Christmas Day,” 1943. While Saturdays normally would not come 
within the regular tour of duty of 40 hours fixed for the purpose of 
the 1934 law, nevertheless such days are, under existing war conditions, 
a part of the administrative workweek. 

The 1938 holiday law was intended, so far as possible, to equalize 
holiday pay for per diem, per hour, and piece workers with holiday 
pay enjoyed by other classes of Federal employees. That purpose 
would be defeated if it were to be concluded that anything said in the 
cited decisions relating to the 1934 statute must operate to deny this 
class of Federal workers holiday pay next Christmas. Of course, as 
the holiday law expressly authorizes only “the same pay for such days 
as for other days on which an ordinary day’s work is performed” the 
overtime rate may not be paid to this class of employees who do not 
work on Christmas Day. 

You are advised, therefore, that the employees to whom your sub- 
mission refers may be paid their regular straight-time pay for Christ- 
mas Day, 1943 even though that day is Saturday—on which they are 
“prevented from working solely because of the occurrence of a holiday 
[Christmas]” on that day, provided they are in a duty or pay status 
on Friday, December 24, 1943, and on Monday, December 27, 1943. 


(B-87688) 


POST OFFICE DEPARTMENT—MAILS—REFUND OF INSURANCE, ETC., 
FEES ERRONEOUSLY COLLECTED 


Inasmuch as the collection of registry, insurance, and c. o. d. fees on mail matter 
addressed to individuals in certain foreign countries in which such services 
are not available is attributable to fault or negligence on the part of Postal 
employees, such erroneously collected fees may be refunded. 19 Comp. Gen. 
123, distinguished. 


Comptroller General Warren to the Postmaster General, December 11, 1943: 


Reference is made to your letter of October 15, 1943, as follows: 


This Department has before it applications for refunds of fees in a number 
of cases, the circumstances of which differ from the cases which formed the 
basis of the decision of your office dated July 31, 1939 (B-4897), in which it 
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was held that there was no legal authority for the refund of registry, insurance, 
and ©. O. D. fees. 

The first case involves a parcel accepted for mailing at the New York post 
office addressed to a member of the British Middie Hast Forces, which was 
erroneously insured—there being no provision for insurance or registration of 
parcel post matter addressed to the British Middle East Forces. 

A second case involves a parcel mailed at New York addressed for delivery in 
Canada, which was erroneously accepted as a C. O. D. article. The fegulations 
of the Department provide for insurance of parcels addressed to Canada but 
not for C. O. D. service. 

Another package was mailed at the New York office as an insured package, 
addressed for delivery in the Dominican Republic. Parcels for the Dominican 
Republic may be registered but not insured. 

A package mailed at New York for delivery in Colombia was erroneously 
registered. There is provision for insurance of parcels to Colombia, but not 
for registration. 

A package containing printed matter, addressed for delivery in the Union of 
South Africa, was erroneously insured. Such matter may be registered but not 
insured when intended for delivery in the Union of South Africa. 

By reference to the decision of your office above referred to, it is noted that 
Comptroller General Brown cited with approval a decision of former Comptroller 
of the Treasury Tracewell, holding that there was authority to refund “postage 
erroneously and illegally collected.” Although the instant series of cases in- 
volves fees improperly and illegally collected rather than postage, the cases in 
principle would seem to be analogous to that which formed the basis of 
Comptroller Tracewell’s decision. 

Your decision is requested as to the propriety of refunding the fees improperly 
collected in the instances cited above. A prompt decision in the matter will be 
appreciated. 


In decision of July 31, 1939, B-4397 (19 Comp. Gen. 123), referred 
to in the above-quoted letter, it was held (quoting syllabus) : 

Registry, insurance, c. 0. d., and return-receipt fees, and fees paid for the 

purpose of restricting the delivery of registered or insured mail to the addressee 
or his order, may not be refunded where the mail matter involved is withdrawn 
before dispatch at the mailing post office. 
It is to be noted that the said decision related to cases where mail 
matter had been withdrawn before dispatch at the mailing office, 
there being no fault or negligence attributable to the Postal Service. 
As a partial basis for the conclusion therein reached, there were quoted 
excerpts from the act of June 28, 1932, 47 Stat. 340, and the act of 
June 18, 1934, 48 Stat. 992, providing that there should be no refund 
of certain fees in the absence of any fault of the Postal Service. 

In the cases referred to in your letter, supra, there was no valid 
basis for the collection of the involved fees in any amount, inasmuch 
as the services for which they were collected were not available. Col- 
lection of the fees under such circumstances obviously resulted from 
error or lack of proper information on the part of an employee or 
employees of the Postal Service. The general rule is that fees im- 
properly collected as the result of fault or negligence on the part of 
officers or employees of the Government may be refunded. 1 Comp. 
Gen, 267; 4 id. 518; 5 id. 306; 6 id. 812; 8 id. 480; 10 id. 364; 15 id. 93; 
id. 481. Accordingly; you are advised that refund of erroneously col- 
lected fees such as those referred to in your letter appears proper. 
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DECISIONS OF THE COMPTROLLER GENERAL 
(B-37827) 


TRAVEL AND ENLISTMENT ALLOWANCES—NAVY ENLISTED MEN 
PROMOTED TO TEMPORARY WARRANT OFFICERS 


A Navy enlisted man who, in good faith and without knowledge of his prior 
appointment as temporary warrant officer under the act of July 24, 1941, ex- 
tended his enlistment during the intervening period between the date of 
issuance of the temporary appointment and the date of actual acceptance 
thereof, may elect to receive either the pay and allowances, including reen- 
listment and travel allowances, of his enlisted grade up to the date he actually 
accepted the temporary appointment, or the pay and allowances of his tem- 
porary grade or rank from the date of his appointment thereto as authorized 
by section 5 of the act of June 30, 1942. 21 Comp. Gen. 991; 22 id. 548, dis- 
tinguished. 


hesitant Comptroller General Yates to the Secretary of the Navy, December 11, 


There has been considered your letter of October 19, 1943, requesting 
decision relative to the legality of the cancelation of discharges and 
reenlistments or extensions of enlistments effected during the period 
intervening between the issuance of temporary appointments under 
the act of July 24, 1941, 55 Stat. 603, and the actual acceptance thereof, 
under the circumstances hereinafter set forth. 

It appears that the enlistment of Clifton Brewer, CSK (Pa), U.S. 
Navy, expired on April 12, 1943, at which time he entered into an agree- 
ment effective April 18, 1943, to extend his enlistment, for a period of 
three years. Accordingly, he was credited with reenlistment and 
travel allowances in the amount of $217.30. In the meantime, under 
the provisions of the act of July 24, 1941, supra, Brewer had been ap- 
pointed a temporary acting pay clerk on March 15, 1943, notice of such 
appointment presumably not having been received by him until some 
time after the expiration of his enlistment and his extension thereof on 
April 12, 1943. He is stated to have accepted the appointment as 
acting pay clerk on April 21, 1943, and, under the provisions of section 
5 of the act of June 30, 1942, 56 Stat. 465, he was entitled to the pay and 
allowances of such temporary grade from March 15, 1948, the date he 
was appointed thereto. 

In decision of May 7, 1942, 21 Comp. Gen. 991, adhered to in 
decision of December 19, 1942, 22 Comp. Gen. 548, it was held that 
enlisted men serving as temporary officers under the act of July 
24, 1941, supra, were not entitled to the reenlistment and travel 
allowances authorized by law for enlisted men, under certain con- 
ditions, incident to their discharge and reenlistment or extension 
of enlistment. Apparently, applying that decision to the facts of 
the case here considered checkage was requested against Brewer’s 


account for the amount of the reenlistment and travel allowances 
credited him. 
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With a view to permitting Brewer to receive credit for service 
in the enlistment period which expired on April 12, 1943, for the 
purpose of computing his reenlistment allowance upon his ultimate 
discharge and reenlistment, this office is requested to pass upon the 
legality of the cancelation of Brewer’s agreement to extend his en- 
listment (already effective) and to treat the original enlistment as 
automatically extended under the provisions of the act of December 
18, 1941, 55 Stat. 799, so as to restore him and other enlisted men 
concerned to their enlisted status as of the day their enlistment 
expired. 

The established rule is that discharges once validly issued by com- 
petent authority may not be revoked unless they were procured 
through fraud or misrepresentation. See decision dated June 15, 
1948, B-34483; 4 Comp. Gen. 260; id. 773 and the authorities cited 
therein. Also, see Laws Relating to the Navy, Annotated, 1929, 
page 109, e¢ seg. Nor, as a general proposition, may agreements to 
extend enlistments be canceled subsequent to the effective date of 
such agreement. See Article D-1006 (3), Bureau of Naval Personnel 
Manual. However, there would appear to be no occasion or necessity 
for such attempted cancelations where the reenlistment or extension 
of enlistment was accomplished in good faith on the part of the 
enlisted man prior to the receipt of notice of his temporary appoint- 
ment even though subsequent to the date on which such temporary 
appointment was made by the President. 

Section 5 of the act of June 30, 1942, supra, provides: 

Seo. 5. Personnel heretofore and hereafter temporarily appointed pursuant 
to and as defined in the Act of July 24, 1941 (Public Law 188, Seventy-seventh 
Congress), shall be entitled to the pay and allowances of the grade or rank to 
which so appointed from the dates on which such appointments are made by the 
President, and their appointments, unless expressly declined, shall be regarded 
for all purposes as having been accepted on the date made, without formal 
acceptance or oath of office. 

The primary, if not the only, purpose of said section 5 was to permit 
the payment retroactively of the higher pay and allowances to per- 
sonnel for the period intervening between the issuance of their tem- 
porary appointments to a higher grade or rank and their actual 
acceptance thereof, it appearing that the Navy Department favored 
- such legislation because of the lapse of time generally occurring with 
respect to appointments and acceptances thereof by personnel assigned 
to sea or foreign service. Such provision in effect extended and 
supplemented the act of March 4, 1913, 37 Stat. 892, which made similar 
provision for officers of the Regular Navy advanced in rank or grade. 
See 22 Comp. Gen. 1107, 1108. It was stated in decision of January 2, 
1925, 4 Comp. Gen. 577, 578, with respect to the said act of March 4, 
1913, that such legislation is beneficial in nature and does not operate 
retrospectively so as to enforce a reduction or forfeiture of pay and 
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allowances actually received over the period between the date the 
appointment was issued and the date of acceptance thereof. Also, 
see decision of October 11, 1929, A~28980, addressed to you. 

Assuming that on the effective date of the extension of his enlistment 
Brewer had no knowledge of his temporary appointment, he may 
elect to receive the pay and allowances, including reenlistment and 
travel allowances, of his enlisted grade up until the date he actually 
accepted his temporary appointment—April 21, 1943—rather than 
accept the benefits of section 5 of the act of June 30, 1942, supra. 
Of course, he may not retain the pay and allowances of his enlisted 
grade, in whole or in part, and at the same time receive the pay and 
allowances of his temporary rank or grade. See section 7 of the act 
of July 24, 1941, 55 Stat. 604, supra. 


(B-38384) 


CONTRACTS—COST-PLUS—LOSS OR DAMAGE—PAY ROLL PADDING BY 
CONTRACTOR’S EMPLOYEE 


Under a cost-plus-a-fixed-fee contract which provides that the contractor shall be 
reimbursed for losses and expenses “not compensated by insurance or other- 
wise” and which contemplates the employment by the contractor of qualified, 
careful and efficient workers in the execution of the work, the contractor 
may not be reimbursed for losses resulting from the fraudulent acts of one of 
its employees in including on the pay roll the name of a prospective em- 
ployee who had performed no services and forging the said employee’s name 
on the pay receipt issued thereunder. 


Acting ae General Yates to Major R. W. Bartlett, U.S. Army, December 
» 1943: 

By first indorsement of November 15, 19438, from the Fiscal Director, 
Headquarters, Army Service Forces, there was transmitted to this 
office your request of August 12, 1943, for decision whether payment 
is authorized on a voucher stated in favor of George F. Driscoll 
Company and Walsh Construction Company in the sum of $124.47 
claimed under contract W-958-eng—51, as reimbursement of a loss 
alleged to have been due to forgery committed by one of the con- 
tractor’s employees. 

In a letter dated September 21, 1942, to the Area Engineer, Nether- 
lands West Indies, the contractor explains the manner in which the 
loss occurred, as follows: 

5. #1645. 

The time posted on the payroll for this employee, G. Arrindel, is evidently 
fictitious. It appears that G. Arrindell applied for a position as carpenter on 
July ist, and was hired with the provision that he secure his release from Lago 
before reporting to work for Walsh-Driscoll. His employment card and Badge 
#1644 was held aside and marked “Pending.” Arrindell, however, never reported 
back to Walsh-Driscoll but continued to work for Lago. Someone in our office 
took advantage of the knowledge that his case was pending and inserted time 
on the payroll after it had been closed, and checked for the week, and then 


proceeded to collect the wages by means of forging Arrindell’s signature to the 
pay receipt. The amount of money involved in the fraud was $124.47. 
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This situation was brought to light when Mr. Merrill, in checking signatures 
to the employment cards, failed to find one for #1644 in the active file. Cir. 
cumstances quite definitely point to one Native Payroll Clerk as the person 
responsible for this fraud but he denies all knowledge of the facts. We have 
discharged this employee but inasmuch as we do not have sufficient evidence to 
insure conviction, we have not initiated criminal action. 

The loss for which reimbursement is claimed is for consideration 
under article II 1 (k) of the contract, which provides that the con- 
tractor shall be reimbursed for losses and expenses “not compensated 
by insurance or otherwise.” A similar contract provision was the 
subject of consideration in 21 Comp. Gen. 149, wherein it was held 
that, while reimbursement is authorized for losses and expenses in- 
curred under a cost-plus-a-fixed-fee contract, including losses due to 
the negligence of the contractor’s employees, a contractor is not en- 
titled to reimbursement for losses proximately caused by his failure 
to perform the duties and obligations imposed upon him by the 
contract. 

Article I, paragraph 4, of the contract here involved provides that 
the work shall be “executed in the best and most workmanlike man- 
ner by qualified, careful and efficient workers, in strict conformity 
with the best standard practice” and article V 1 (g) provides that the 
contractor shall “at all times use his best efforts in all acts hereunder 
to protect and subserve the interest of the Government.” 

Viewed in the light of the foregoing and conceding for present 
purposes, though not established as required, that the losses here 
involved were “not compensated by insurance or otherwise,” the facts 
appearing in the record clearly establish that the loss was the direct 
result of carelessness and negligence on the part of the contractor, 
tantamount to a breach of the contract, for which reimbursement is 
not authorized. 21 Comp. Gen. 149; 22 id. 948. It appears that the 
contractor, by its careless and negligent conduct, permitted one of its 
employees to perpetrate upon it the fraud which resulted in the loss, 
and it now cannot recoup the loss by passing the burden thereof to 
the Government. The contractor set up the system which resulted in 
the loss and employed the man who is alleged to have committed the 
theft. It was the plain duty of the contractor to observe due and 
reasonable diligence to protect itself against such fraud as in fact 
was perpetrated, either by some reasonable check of its employees, 
by adequately guarding the pay rolls and time records, or by main- 
taining an adequate system of accounting by which any such loss as 
that which occurred would have been avoided. Since the facts of 
record fail to show a proper regard for this contractual obligation, 
it follows that, as between the Government and the contractor, the loss 
justly must fall on the contractor, whose acts and omissions facili- 
tated the fraud and primarily made possible the loss. 

In view thereof, payment on the instant voucher is not authorized. 

The voucher, together with supporting papers, is returned herewith. 
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(B-38549) 


BONDS—INDEMNITY—ISSUANCE OF DUPLICATE CHECK WHEN 
ORIGINAL IS LOST, STOLEN, ETC. 


Section 3646, Revised Statutes, as amended, authorizing the Secretary of the 
Treasury, under certain conditions, to waive the requirement of furnishing 
a bond of indemnity to obtain the issuance by a disbursing officer of a dupli- 
cate of an original check lost, stolen, destroyed, etc., did not amend or repeal 
Section 3647, Revised Statutes, or confer authority upon this office—such 
as that conferred upon the Secretary of the Treasury by section 3646—to 
waive the requirement of such bond in cases coming within the purview of 
said section 3647, which authorizes this office to issue settlements involving 
lost, etc., checks issued by disbursing officers who since have died or are 
no longer in the service. 


Acting Comptroller General Yates to the Secretary of the Treasury, December 
11, 1943: 


There has been received a letter dated November 23, 1943 (TE-8a), 
from the Acting Chief Disbursing Officer, Division of Disbursement, 
Treasury Department, as follows: 


There are enclosed for consideration affidavit forms 2244—b executed by Mrs. 
Mark §S. Smith to cover check No. 1,369,123, dated April 15, 1943, for $24.00, 
symbol 200-982, issued in her favor by Colonel C. R. Mize, Finance Officer, U. 8. 
Army, San Antonio, Texas, and Mabel V. Fernandes to cover check No. 5,355,464, 
dated July 31, 1943, for $62.00, symbol 53-063, issued in her favor by Lieutenant 
Colonel M. A. Willard, Marine Corps Allotment Officer, United States Marine 
Corps, Arlington, Virginia. 

The records of the Department show that Colonel Mize died June 2, 1943, 
and that Lieutenant Colonel Willard retired October 11, 1943. Paragraph 4 of 
Department Circular No. 327 (Revised) states that “In case the officer or agent 
of the United States is dead or no longer in the service of the United States.— 
In case of the loss of a check issued by an officer or agent other than the 
Treasurer of the United States or the Secretary of the Treasury who is dead or 
no longer in the service of the United States, the affidavit and bond required 
to be furnished by the owner of said check to an officer or agent in the service 
of the United States, prior to the issuance of a duplicate check, should be for- 
warded to the Secretary of the Treasury, who will refer them to the General 
Accounting Office for examination and the statement of an account in favor of 
the owner of said check, as provided in section 3647 of the Revised Statutes of 
1873, as amended, and section 307 of the act approved June 10, 1921, 42 Stat. 
25 (U. 8S. C. title 31, sec. 47).” 

There are now pending in this office numerous claims from members of the 
armed forces and their dependents upon which duplicate checks could be ap- 
proved by execution of form 2244-b if the disbursing officers were available to 
sign the duplicate checks. 

As it is believed that the requirement of the execution of Bonds of Indemnity 
in these cases where the checks have never been received by the payees will work 
an undue hardship upon them, it would be appreciated if consideration is given 
by your office to the acceptance of applications in this type of case. 

In view of the large number of pending cases, it will be appreciated if a de- 
cision may be rendered by your office at the earliest possible date. 


While it is stated that numerous claims from members of the armed 
forces and their dependents are now pending, it is noted that each 
of the two checks specifically referred to in the submission is payable 
to a woman with nothing to indicate that either of said payees is or 
was in the armed forces. Accordingly, it is assumed that the question 
presented is intended to embrace all claims for lost current checks 
issued by a disbursing officer who since has died, or no longer is in the 
service of the United States. 

598796—44 
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The referred-to Form 2244-b—“AppiicaTion anp Arripavir To Os- 
TAIN THE Issuance or 4 Dupiicate Cueck WirTHout THE ExEcuTIoNn 
or 4 Bonp or InpEMNiITY”—was prescribed by the Treasury Depart- 
ment under the provisions of section 3646, Revised Statutes, as amended 
by section 9 of the Government Losses in Shipment Act, approved July 
8, 1937, 50 Stat. 479, 482, 483 (31 U. S. C. 528), which are, in part, as ° 
follows: 


(a) Bxcept as hereinafter provided, whenever it is clearly proved to the satis- 
faction of the Secretary of the Treasury that any original check of the United 
States is lost, stolen, or wholly or partly destroyed, or is so mutilated or defaced 
as to impair its value to its owner or holder, persons authorized to issue such 
checks on behalf of the United States are authorized, before the close of the fiscal 
year following the fiscal year in which the original check was issued, to issue 
to the owner or holder thereof a substitute marked “duplicate” and showing the 
number, date, and payee of the original check, upon the receipt and approval 
by the Secretary of the Treasury of a bond, to indemnify the United States, in 
such form and amount and with such surety, sureties, or security as the Secretary 
of the Treasury shall require; but no such substitute shall be payable if the 
original check shall first have been paid: Provided, however, That the authority 
herein conferred to issue substitute checks may, in the case of checks issued 
on account of public-debt obligations and transactions regarding the adminis- 
tration of banking and currency laws, be issued without limitation of time. 

(b) A bond of indemnity shall not be required under subsection (a) of this 
section in any of the following classes of cases except as hereinafter provided: 
(1) If the Secretary of the Treasury is satisfied that the loss, theft, destruction, 
mutilation, or defacement, as the case may be, occurred without fault of the owner 
or holder and while the check was in the custody or control of the United States 
(not including the Postal Service when acting solely in its capacity as the public 
carrier of the mails), or of a person thereunto duly authorized as lawful agent 
of the United States, or while it was in the course of shipment effected pursuant 
to and in accordance with the regulations issued under the provisions of the 
Government Losses in Shipment Act; (2) if substantially the entire check is 
presented and surrendered by the owner or holder and the Secretary of the 
Treasury is satisfied as to the identity of the check presented and that any missing 
portions are not sufficient to form the basis of a valid claim against the United 
States; (3) if the Secretary of the Treasury is satisfied that the original check 
is not negotiable and cannot be made the basis of a valid claim against the United 
States; (4) if the amount of the check is less than $50 and the Secretary of the 
Treasury is satisfied that the giving of a bond of indemnity would be an undue 
hardship to the owner or holder; (5) if the owner or holder is a State or political 
subdivision thereof, a corporation the whole of whose capital is owned by the 
United States, a foreign government, or a Federal Reserve Bank: Provided, hou, 
ever, That in any of the foregoing classes of cases the Secretary of the Treasury 
may require a bond of indemnity if he deems it essential to the public interest. 


Section 3647, Revised Statutes, as amended, 31 U. S. C. 119, provides, 
in part, as follows: 


Whenever the disbursing officer or agent by whom was issued any original 
check which has been lost, destroyed, or stolen, is dead, or no longer in the service 
of the United States, the General Accounting Office shall state an account in favor 
of the owner of such original check for the amount thereof, and charge such 
amount to the account of such officer or agent * * *%, 


Sections 3646 and 3647 of the Revised Statutes are derived from sec- 
tions 1 and 2, respectively, of the act of February 2, 1872, 17 Stat. 29, 
entitled “An Act To authorize the Payment of duplicate Checks of 
disbursing Officers.” Section 1 of said act provided for the issuance 
by disbursing officers of duplicates of original checks, when lost, stolen, 
or destroyed, upon the execution of bond of indemnity, and section 2 
of the act provided for a statement of an account by the accounting 
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officers of the Government in favor of the owner of “such original 
check,” in case the disbursing officer who issued the original check be 
dead or no longer in the service of the United States. 

Prior to the act of July 8, 1987, bonds of indemnity were required in 
all cases covered by sections 3646 and 3647, supra, and while said act, 
amending section 3646, specifically authorizes the Secretary of the 
Treasury to dispense with the furnishing of bonds of indemnity under 
the conditions therein specified, it did not amend or repeal section 3647 
of the Revised Statutes, or confer authority upon this office to waive 
the requirement of a bond of indemnity in cases coming within the 
purview of said section 3647. Moreover, a bond of indemnity still is 
required generally under section 3646 of the Revised Statutes and may 
be dispensed with only if the Secretary of the Treasury is satisfied 
that in certain cases a bond of indemnity is not essential to the public 
interest. However, cases arising under section 3647 are for settle- 
ment by this office and no determination in respect thereof is required 
to be made by the Secretary of the Treasury. Nor has this office 
been authorized to make exceptions similar to those authorized to be 
made by the Secretary of the Treasury as to cases coming within the 
purview of section 3646. 

Accordingly, in the absence of specific statutory authority therefor 
I am constrained to hold that bonds of indemnity as now required by 
law may not be dispensed with by this office in considering cases cov- 
ered by section 3647 of the Revised Statutes, as amended. 

The affidavit forms, transmitted with the letter of November 23, 1943, 
are returned herewith. 


(B-38681) 


LEAVES OF ABSENCE—SPECIALISTS EMPLOYED UNDER CONTRACT 
ON A PER DIEM “WHEN ACTUALLY EMPLOYED” BASIS 


The provisions in sections 19 (f) and 23 (g) of the Annual and Sick Leave 
Regulations, respectively, exempting from leave benefits “persons engaged 
under contract,” refer to contractors engaged—not employed—on other 
than a personal service basis (generally those who do not perform their 
work under the supervision and control of the Government), and, therefore, 
persons employed on a per diem “when actually employed” basis under an 
instrument designated as a “contract” are to be regarded as “officers and 
employees of the United States” within the meaning of said regulations, 
and, as such, are entitled to leave benefits unless otherwise exempted 
therefrom. 

Specialists employed by the Navy Department under contract on a per diem 
“when actually employed” basis who work full time for definite periods 
in excess of six months are “permanent” employees, but if employed full 
time for definite periods of time not exceeding six months they are “tem- 
porary” employees within the meaning of the Annual and Sick Leave 
Regulations, and, as such, are entitled to leave benefits applicable to per- 
manent and temporary employees, respectively. 

Specialists employed by the Navy Department on a per diem “when actually 
employed” basis under contracts which do not specify any definite period 
of time of employment, but who are actually continuously employed for a 
period of not less than one month are “indefinite” employees—rather than 
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“part time” or “intermittent”—within the meaning of the Annual and Sick 
Leave Regulations, and, as such, are entitled to the leave benefits upplicable 
to indefinite employees. 

Specialists employed by the Navy Department on a per diem “when actually 
employed” basis under contracts which do not specify any definite period 
of time of employment, but who are required to be available for duty for 
a period of not less than one month, are “indefinite” employees within the 
meaning of the Annual and Sick Leave Regulations, and, as such, are 
entitled to leave benefits applicable to indefinite employees, but they are 
not entitled to leave benefits unless they are actually continuously employed 
for a minimum period of one month. 

Specialists employed by the Navy Department on a per diem “when actually 
employed” basis under contracts requiring the performance of a specific 
job, with no period of performance stated, are “indefinite” employees within 
the meaning of the Annual and Sick Leave Regulations, and, as such, are 
entitled to leave benefits applicable to indefinite employees. 

Specialists of the Navy Department employed under contract on a “when ac- 
tually employed” basis who heretofore have not been granted administra- 
tively the benefits of the Annual and Sick Leave Regulations are entitled 
to leave benefjts from and after the effective date of their employment, if 
not otherwise excepted under the said regulations, but no payments may 
be made to such employees after final separation from the service for 
annual leave accrued prior thereto. 


Comptroller General Warren to the Secretary of the Navy, December 13, 1943: 


I have your undated letter, received here December 1, 1943, as 
follows: 


Certain questions have been raised as to whether employees of the Navy 
Department under personal service contracts are entitled to annual leave 
under Public No. 471, 74th Congress, approved March 14, 1936, as amended, 
and Executive Order No. 8384 dated March 29, 1940, and to sick leave under 
Public No. 472, 74th Congress, approved March 14, 1936, as amended, and 
Executive Order No. 8385 dated March 29, 1940. 

The Secretary of the Navy employs specialists under Section 114 of the 
Naval Appropriation Act, 1944 (Public Law 92, 78th Congress, approved June 
26, 1943). These employees are paid at per diem rates up to $25, and are 
employed for varying periods—(1) some at full time for specified periods up 
to one year, (ii) some at part time for specified periods up to one year, (iii) 
some on a basis of performing work whenever required by the Navy Depart- 
ment, and (iv) some to perform a specific job, with no period of time specified. 

As all of these employees are under contract, the Navy Department has had 
some doubts as to whether or not such employees are entitled to annual leave 
and sick leave, for the regulations specify that they are not applicable to 
“persons engaged under contract” (Section 19 (f) (3) of Executive Order 
No. 8384 and Section 23 (g) (3) of Executive Order No. 8385). Upon a review 
of your decisions, I am inclined to think that the Navy employees under per- 
sonal service contracts are entitled to annual leave and sick leave to the same 
extent as are other Government employees, not under contract, and that the 
exclusion under the regulations of persons engaged under contract perhaps 
refers to persons employed under contract to do a specific job, with no speci- 
fication of the period ef employment. The two basic statutes in this matter, 
with certain exceptions not here pertinent, cover “all civilian officers and em- 
ployees of the United States wherever stationed”; and except for the exclusion 
in the regulations above mentioned, the regulations also appear to cover 
Navy employees under personal service contracts, together with other Govern- 
ment employees. The fact that the definitions in the leave regulations are 
separate from, and not coextensive with, the definitions established in the 
civil service laws and regulations, is a further indication that employees of 
the Navy Department under contract are covered by the applicable leave 
regulations. 18 Comp. Gen. 596 (1988); 19 Comp. Gen. 520 (1939); cf. also 
22 Comp. Gen. 256 (1942, as to members of the Army Specialist Corps). 

Because of the doubts which have arisen upon the matter, however, I shall 
much appreciate your advice upon the application of the leave statutes and regu- 
lations to the Navy employees under personal service contracts on the several 
bases herein outlined. 
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Navy employees under contract contemplating full time employment (8 hours 
per day, 6 days per week) for definite periods of from 6 months to one year 
would appear to be “permanent employees” within the definition of the regula- 
tions (Section 1 (b) of Executive Order 8384, Section 1 (b) of Executive Order 
8385). That Navy, employees under contract providing for over 6 months’ full- 
time service are entitled to annual leave and sick leave seems to be specifically 
recognized in your opinion of October 5, 1943 to Mr. Siewerdsen of the War 
Department (B-37154) relative to a War Department employee paid on a per 
diem basis, appurently a contract employee. 

Navy employees under contract contemplating full-time employment for definite 
periods of time not exceeding 6 months would appear to be “temporary employees” 
within the definition of the regulations (Section 1 (c) of Executive Order 8384, 
Section 1 (c) of Executive Order 8385, and also under your opinion of October 5, 
1943, above mentioned. 

Employees under contract for part-time work (several days per week or with 
no employment per week or month specified) for a specified period or for an in- 
definite period would appear to be “part-time or intermittent employees” to 
whom the regulations are not applicable, if such employees do not actually work 
for continuous periods of at least one month (Section 19 (f) (2) of Executive 
Order 8384, Section 23 (g)(2) of Executive Order 8885. In some cases these 
employees must be available for duty only during the time they are actually at 
work. Note 17 Comp. Gen. 1017 (1938). Some of these contract employees, 
however, might be required to be available for duty at any time during the term 
of their contracts, and under such circumstances appear to be “indefinite em- 
ployees” under the regulations, if they actually work for periods in excess of 
one month. 18 Comp. Gen. 401 (1938) ; 18 Comp. Gen. 457 (1938) ; 22 Comp. 
Gen. 533, 587 (1942). , 

Contract employees under contracts specifying that they work whenever re- 
quired by the Navy Department would appear to be “part-time or intermittent 
employees” or “indefinite employees,” depending on the circumstances of their 
actual employment. If they are actually continuously employed or required to be 
available for duty for a period of not less than one month, they would seem to be 
“indefinite employees” under the regulations (Section 1 (e) of Executive Order 
8384, Section 1 (e) of Executive Order 8385). If they are actually employed for 
periods of less than one month, they are apparently part-time or intermittent 
employees and not covered by the statutes or regulations. 

W'hen employees are hired under contract to do a specific job, I am not clear 
as to their status with respect to annual leave and sick leave. It is possible that 
such employees are the “persons engaged under contract” excluded from applica- 
tion of the regulations. On the other hand, they might be regarded as those 
“appointed for the ‘duration of the job’” within the contemplation of the definition 
of “indefinite employees.” This latter construction rather appears, however, to 
render meaningless the exclusion of contract employees under the regulations. 
In considering the matters discussed in this letter, will you please give the Navy 

Department your opinion as to: 

(1) What Navy contract employees, if any, are excluded from the coverage of 
the annual leave and sick leave statutes and regulations as persons engaged under 
contract, under Section 19 (f) (3) of Executive Order 8384 and Section 23 (g) (3) 
of Executive Order 8385 ; 

(2) Whether Navy employees under contracts contemplating (a) full time 
employment for definite periods in excess of 6 months or (b) full time employment 
for definite periods of time not exceeding 6 months, are permanent employees and 
temporary employees, respectively, within the definitions contained in the annual 
leave and sick leave regulations ; 

(3) Whether Navy employees under contracts not specifying any definite 
period of time of employment, but who are actually continuously employed for 
a period of not less than one month, are indefinite employees under the 
regulations ; 

(4) Whether Navy employees under contracts not specifying any definite 
period of time of employment, but required to be available for duty for a period 
of not less than one month, and yet not actually continuously employed for 
a period of one month, are indefinite employees under the regulations; 

(5) Whether Navy employees under contracts to perform a specific job, with 
no period of performance stated, are indefinite employees under the regulations ; 
and 

(6) What rights, if any, have those Navy contract employees who have not in 
the past received annual leave or sick leave, but who should in your opinion 
have been entitled to such annual leave or sick leave under the regulations? 
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Section 114 of the act of June 26, 1943, 57 Stat. 216, Public Law 92, 
contains the following authority to which you refer : 

The appropriation for the Naval Establishment for the fiscal year 1944 shall 
be available for * * * payment of employment at the seat of government 
or elsewhere for a period not to exceed the duration of the war of such special- 
ists as may be contracted for by the Secretary, at a rate of pay not exceeding 
$25 per diem for any person soemployed * * *. 

The annual and sick leave acts of March 14, 1936, 49 Stat. 1161 and 
1162, are applicable to “all civilian officers and employees of the United 
States wherever stationed” with certain express exceptions but which 
exceptions do not embrace contract officers or employees of the United 
States. 

Sections 1 of the annual and sick leave regulations, E. O. Nos. 8384 
and 8385, Mar. 29, 1940, promulgated by the President under authority 
of sections 7 of both the annual and sick leave laws define the different 
classes of employees who are entitled to leave while section 19 of the 
annual leave regulations and section 23 of the sick leave regulations 
set forth the classes of persons and employees who are excluded from 
leave benefits. The reasons underlying the exclusions appear to be 
(1) because the term, “persons” appears to have been used advisedly 
and people comprehended thereby properly are not for regarding as ° 
officers or employees of the Government (2) because the granting of 
leave to certain classes of employees would be inconsistent with the 
tenure and nature of their employment, and (3) because the leave 
laws otherwise expressly exclude certain classes of employees. The 
particular exemptions from leave benefits for consideration here are 
found in subdivisions (2) and (8) of section 19 (f) of the annual leave 
regulations and of section 23 (g) of the sick leave regulations reading 
“(2) part-time or intermittent employees; (3) persons engaged under 
contract.” 

The conclusions stated in the third, fifth, sixth, seventh, and eighth " 
paragraphs of your letter are substantially correct. That is to say, 
the exemption from leave benefits of “persons engaged under contract” 
cannot and does not relate to civilian employees of the Government 
who are entitled to leave by operation of the plain provisions of the 
leave law if they fall within the classes of employees defined in sections 
1 of the annual and sick leave regulations. Clearly, the statutory 
authority contained in section 114 of the act of June 26, 1943, above 
quoted, is for payment to officers and employees of the United States 
under an instrument designated as a contract at a per diem rate of 
compensation limited to $25, which authority serves only as an ex- 
emption from the Civil Service laws and regulations and from the 
provisions of the Classification Act of 1923, 42 Stat. 1488, as amended, 
but which does not necessarily have the effect of changing the status 
of such persons from employees to contractors, but, on the contrary, 
they are officers or employees of the United States for other purposes, 
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including the granting of leave. Persons authorized to be and who 
are employed under an instrument designated as a “contract” and 
who perform their work under the supervision and control of Govern- 
ment officers are not exempted from Federal laws relating to Federal 
officers and employees, except such as are inconsistent with the plain 
provisions of the law granting such authority. The exemption from 
leave benefits of the “persons engaged under contract” by its very 
terms is clearly shown to refer to contractors engaged—not em- 
ployed—on other than a personal service basis (generally those who do 
not perform their work under the supervision and control of the Gov- 
ernment). Compare the decision of November 30, 1943, B-38185, 23 
Comp. Gen. 398, to you, holding that contract employees of the Navy 
Department are officers and employees of the United States within the 
purview of the War Overtime Pay Act of 1943. Also, you have re- 
ferred to the decision of October 5, 1943, B-87154, 23 Comp. Gen. 260, 
to Mr. Harold H. Siewerdsen, Authorized Certifying Officer, Office, 
Secretary of War, wherein was authorized to be certified for payment a 
claim for compensation during annual leave submitted by an expert 
consultant employed at the rate of $25 per diem under section 8 of 
the Military appropriation act of 1948, 56 Stat. 631, 632, in terms 
similar to the appropriation provision here under consideration. 

The discussion in the ninth paragraph of your letter is not entirely 
clear. With reference thereto, however, it may be stated that if the 
persons there discussed are “employees” (as distinguished from per- 
sons hereinbefore discussed) and work under supervision and control 
of Government officers, they are entitled to leave benefits unless they 
are part-time or intermittent employees or are otherwise exempted 
from the leave laws or regulations. The regulations do not exclude 
contract “employees” from the benefits of leave; rather, they exclude 
“persons engaged under contract.” Note that most of the other 
exemptions to the leave regulations relate to different classes of “em- 
ployees” [not persons] to whom the granting of leave would be incon- 
sistent with the tenure or nature of their employment or who are 
excluded by the statutes. When the exemption uses the word “per- 
sons”, rather than the word “employees”, there clearly is suggested 
the inference that the term “persons” was not intended to embrace 
or comprehend officers and employees of the Government, as the latter 
class is understood generally. See, for instance, the exemption of 
security wage workers appearing in subdivision (e) of section 19 of 
the annual leave regulations and the corresponding exemption in 
subdivision (f) of section 23 of the sick leave regulations. 

Accordingly, referring to question (1), it is held that none of the 
Navy contract employees (as distinguished from persons engaged 
under a non-personal service contract) is excluded from the leave 
benefits solely by reason of the referred-to regulation. 
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Questions 2, 3, 4, and 5 are answered in the affirmative, with the 
qualification that as to question (4) no leave would be allowable 
unless there were actual continuous employment for a minimum period 
of one month. 

Referring to question (6), the Navy contract employees are entitled 
to leave benefits from and after the effective date of their employment. 
Of course, the general rule applies that no payments may be made 
after final separation from the service for leave accrued prior thereto. 
16 Comp. Gen. 899; 17 id. 48. Also, as to employees who have trans- 
ferred to other agencies without break in service there would be 
involved the question of transfer of leave credits pursuant to section 
6 of the annual leave regulations and section » of the sick leave 
regulations. 


(B-28129) 


CONTRACTS—COST-PLUS—COMPENSATION PAID IN LIEU OF LEAVE 
ACCRUED BUT NOT TAKEN AT TIME OF EMPLOYEE’S DEATH 


Where a cost-plus-a-fixed-fee contract contains no specific provision authorizing 
reimbursement to the contractor for compensation paid in lieu of leave ac- 
crued but not taken by an employee at the time of his death, and it is not 
shown that such payment was made pursuant to regulations governing the 
granting of leave benefits to employees, or shown to be reasonably incident 
to performance of the contract work and serve a useful purpose in fulfilling 
the contract requirements, there is no legal basis for regarding the expendi- 
ture as a proper charge to the Government under the contract. 


Comptroller General Warren to Col. W. B. Miller, U. S. Army, December 14, 1943: 
Reference is made to your letter of November 5, 1943, as follows: 


Transmitted herewith for advance decision is voucher in the amount of $39.75, 
covering reimbursement claim of The Austin Company, Oklahoma City, Oklahoma, 
Cost-Plus-A-Fixed-Fee Contract No. W-957-eng-664, for exception taken on pay- 
rolls with respect to payment of annual leave accrued to the credit of an employee 
of the contractor at the time of employee's death. 

Contractor states that employee was injured while on duty and lost his life 
as a direct result of the injury. Contractor further states that there was accrued 
to employee's credit a balance of 5 days leave benefit in lieu of sickness or vaca- 
tion leave which has been paid-to his widow. The contracting officer states that 
propriety of reimbursement is doubted inasmuch as it is the opinion of his office 
that regulations governing the granting of leave to employees of a Cost-Plus-A- 
Fixed-Fee Contractor are patterned closely after Civil Service Regulations per- 
taining to Government employees, and such regulations do not permit payment 
for leave accrued to the credit of a Government employee at the time of his 
death. (Copies of correspondence inclosed for ready reference.) 

This office doubts propriety of reimbursement for the same reason set forth by 
the contracting officer. 

Pending reeeipt of decision, no action will be taken by this office toward pay- 
ment of the inclosed claim which has been presented to the undersigned, an ac- 
countable disbursing officer, for payment. 


The voucher involved covers the amount claimed by the contractor 
as having been paid to the widow of an employee, V. L. Rutherford, 
as five days’ salary in lieu of accrued annual leave to his credit at the 
time of his injury and death on February 19, 1943. In support thereof, 
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and as a justification for the expenditure the contractor, in his letter 
of April 3, 1943, states: 


Mr. V. L. Rutherford was employed on this project in a non-manual capacity 
and entitled to leave benefits in accordance with instructions issued by the 
District Engineer, Contracting Officer. (Copy of Instructions attached.) 

Mr. Rutherford was injured while on duty status and lost his life as a direct 
result of the injury. There was accrued to his credit a balance of five days’ 
leave benefit in lieu of sickness or vacation leave which has been paid to his 
widow. 

1. Under the laws of the State of Oklahoma, injured employees cannot receive 
compensation insurance prior to five days after disability begins. Mr. Ruther- 
ford was paid five days leave in accordance with paragraph (i) contained in 
our procedural directive by the District Engineer for the period of disability 
not covered by compensation insurance. 

2. The U. S. Engineer District Office has advised through the Area Engineer 
under date of March 3, 1943 that— 

“1. In view of the fact that regulations governing the granting of leave to 
employees of a cost-plus-a-fixed-fee contractor are patterned closely after Civil 
Service regulations governing the granting of leave to Government employees 
and the latter regulations do not permit payment for leave accrued to the credit 
of a Government employee at the time of his death, it is the opinion of this office 
that reimbursement to The Austin Company would not be proper under the 
above described circumstances.” 

The Austin Company is not governed by Civil Service Regulations but by 
contract as administered by the Contracting Officer through his authorized repre- 
sentative. 

3. The circumstances of the subject case have been reviewed by the U. 8. 
Engineer Area Office. The attached Form No. T-5, Request for Leave with 
Pay, has been verified and approved that the requested leave is in accordance 
with regulations, U. S. Engineer Area Office. 

In view of the above facts, it is requested that voucher for reimbursement of 
leave payment to Mr. V. L. Rutherford, attached hereto, be approved for reim- 
bursement. Payment to the widow of Mr. Rutherford has been made in good 
faith in an endeavor to follow instructions contained in the governing directive 
issued by the Contracting Officer. 


The referred-to directive relative to earned vacation time and sick 
leave for employees is embodied in a letter of April 30, 1942, from the 
contracting officer, addressed to the contractor, wherein he explains 
the policy with respect to the matter, in pertinent part as follows: 

b. Leave shall accrue with pay at the rate of two days for each full month of 


service in lieu of any sick or vacation allowance. 
© +. * a * + * 


f. Employees who resign, or are involuntarily separated for causes not due to 
their own misconduct, shall be entitled to all leave to and including date of 
separation. (Note: Incompetence shall not be deemed misconduct, provided that 
employee is performing to the best of his ability.) 

. . * ” 


* “ * 


i. Leave may not be granted for days of disability because of accidents which 
are covered by compensation insurance. 

Contract No. W-957-eng-664, dated January 24, 1942, entered 
into with The Austin Company covers the furnishing of architect- 
engineer service by the contractor for the preparation of necessary re- 
ports, designs, drawings and specifications, and requires the contractor 
to do all things necessary for the construction of an airplane assembly 
plant at Oklahoma City, Oklahoma, not performed by the Government 
or under contracts entered into by the Government, in consideration of 
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reimbursement by the Government of the contractor’s costs, as defined 
in the contract, plus stipulated fixed fees. Article XI thereof sets 
forth the items of cost for which the contractor is to be reimbursed, 
and includes the following: 


a. All labor, materials, tools, machinery, equipment, supplies, services, power, 
and fuel necessary for either temporary or permanent use for the benefit of the 
work. 


* * * ~ * * * 


h. Salaries of resident engineers, principal assistant engineers, engineers, archi- 
tects, superintendents, timekeepers, foremen, and other technical administrative 
and other employees of the A-E-M directly engaged on the work whether at the 
site of the work or elsewhere. In case the full time of any employee of the 
A-B-M is not applied to the work, his salary shall be included in this item only 
in proportion to the actual time applied thereto. No person shall be assigned to 
service by the A-E-M as superintendent of construction, chief engineer, chief 
architect, chief purchasing agent, chief accountant, or similar position in the 
A-E-M’s field organization, or as principal assistant to any such person, until there 
has been submitted to and approved by the Contracting Officer a statement of the 
qualification, experience, and salary of the person proposed for such assignment. 
The regular salary or compensation rate of any such person shall be reimbursable 
only to the extent that it is not in excess of the highest salary or compensation 
rate received by him during the year preceding the date of this contract plus such 
increase as the Contracting Officer may approve. The payment of any excess over 
the scheduled amounts shown in the approved salary schedule agreed to at the 
time of the negotiations of this contract shall not be reimbursable, unless and until 
the Chief of the Supply Army or Service has so approved in writing. 


- ” * * * * > 

8. Such other items not expressly excluded by other provisions of this contract 
as should, in the opinion of the Contracting Officer, be included in the cost of the 
work. When such an item is allowed by the Contracting Officer, it shall be spe- 
cifically certified as being allowed under this Paragraph. 

Claim for reimbursement of the expenditure appears to be predi- 
cated upon the supposition that it is included in the item of “labor” 
or “salaries” of employees engaged on the contract work, when con- 
sidered in connection with the leave reguJations applicable to non- 
manual employees reported as having been established by the War 
Department, particularly, paragraph (i) thereof, wherein it is stated 
that leave (with pay) may not be granted for days of disability be- 
cause of accidents which are covered by compensation insurance. 
Whether said paragraph is susceptible to the construction that leave 
with pay might be granted for days of disability because of accidents 
which are not covered by compensation insurance is immaterial since 
the matter is clearly not one of disability as it is reported that the 
employee was injured on February 19, 1943, and died on that day. 
The word “disability” generally implies an actual physical existence 
coupled with inability to work. See Words and Phrases, Volume 12, 
pages 511 to 516. Therefore, the matter resolves itself into a question 
whether the contractor may be reimbursed for compensation paid in 
lieu of leave accrued but not taken by the employee at the time of his 
death. 

It does not appear that the contract contains any specific pro- 
vision for reimbursement of an expenditure such as here involved, 
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and as was stated in 21 Comp. Gen. 466, “to be reimbursable by the 
Government, as expense incurred by the contractor, not otherwise 
specifically provided for, must be shown to be reasonably incident to 
the performance of the work and to serve a useful purpose in ful- 
filling the contract requirements.” Manifestly an expenditure cov- 
ering payment to the widow of an employee for leave accrued at his 
death and for a period subsequent thereto during which no services 
were rendered may not be regarded as complying with the stated 
essential requisites to the reimbursement thereof by the Government. 

Since, for the reasons stated, the evidence presented fails to estab- 
lish that the amount paid by the contractor was pursuant to regula- 
tions governing the granting of leave benefits to employees, or that 
the incurrence of this expense served a useful purpose so far as the 
interests of the Government were concerned, or was in any manner 
necessary for the proper performance of the contract work, there is 
no legal basis for regarding the expenditure as a proper charge to 
the Government under the terms of the contract involved. 

Accordingly, the voucher, together with accompanying papers, is 
returned herewith, and you are advised that payment thereon is not 
authorized. 


(B-36390) 


PAY AND ALLOWANCES—NAVY ENLISTED MAN ADVANCED ON 


RETIRED LIST UNDER ACT OF MAY 7, 1932, NOW SERVING ON ACTIVE 
DUTY 


A Navy enlisted man who was retired and advanced on the retired list to the 
rank of warrant officer effective on the date of retirement pursuant to 
the act of May 7, 1932, and who, while on active duty as an enlisted man 
after retirement, was promoted temporarily to the grade of commissioned 
warrant officer under the act of July 24, 1941, should be regarded as hav- 
ing been appointed from an enlisted status so as to entitle him, under the 
saved pay provision of section 7 (a) of the said 1941 act, as amended, to 
either the pay and allowances authorized for a commissioned warrant 
officer or the pay and allowances authorized for a warrant officer, which- 
ever is greater, not to the pay of a warrant officer plus the allowances of 
a commissioned warrant officer. 


Assi®tant Comptroller General Yates to Lt. (jg) D. B. Ward, U. S. Navy, Decem- 
ber 14, 1943: 

There has been considered your letter of August 11, 1943, in 
which you request decision with respect to the pay and allowances 
properly payable to Brayton Wiley Mandigo, U. S. Navy, retired, 
now serving on active duty as a chief pharmacist. Your letter is 
not supported by copies of pertinent letters of appointment men- 
tioned therein. See Article 2302, Bureau of Supplies and Accounts 
Manual. However, it appears therefrom that Mandigo was retired 
on October 1, 1942, as a chief pharmacist’s mate and that by letter 
dated June 25, 1943, from the Secretary of the Navy, issued pur- 
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suant to the act of May 7, 1932, 47 Stat. 150, he was notified that 
he was advanced on the retired list, effective from the date of his 
retirement, to the rank of pharmacist. It further appears that he 
was temporarily appointed to the grade of chief pharmacist on 
November 14, 1942, pursuant to the act of July 24, 1941, 55 Stat. 603, 
which authorizes, among other things, the temporary appointment 
to higher grades, not above lieutenant, of warrant officers and first- 
class petty officers and above in the regular Navy “including enlisted 
men of those grades on the retired list on active duty.” As amended 
by the act of November 30, 1942, 56 Stat. 1023, section 7 (a) of the 
said act of July 24, 1941, provides: 

* * * That enlisted men who are temporarily appointed to commissioned 
rank under the authority of this Act shall be entitled to the pay and allow- 
ances of warrant officers with equivalent service or to the pay and allowances 
provided by law for the position temporarily occupied, whichever is the 
greater: * * * 

Section 8 of the act of June 16, 1942, 56 Stat. 362, effective June 1, 
1942, provides, inter alia, that a commissioned warrant officer or chief 
warrant officer promoted from the grade of warrant officer or warrant 
officer (junior grade) shall suffer no reduction of pay by reason of his 
promotion. A provision of similar import was contained in section 1 
of the act of June 10, 1922, 42 Stat. 625, 627. It was held in decision of 
March 2, 1943, B-31101, that in view of said provisions a permanent 
warrant officer who had completed more than 30 years service as a 
warrant officer and enlisted man and who was temporarily promoted 
March 13, 1942, to the grade of commissioned warrant officer pursuant 
to the provisions of the act of July 24, 1941, supra, was entitled after as 
well as before June 1, 1942, to receive the greater pay of a warrant 
officer—that pay being saved to him by said section 8 of the act of 
June 16, 1942—plus the allowances authorized to be paid to a com- 
missioned warrant officer. However, a commissioned warrant officer 
who is not promoted to that grade from the grade of warrant officer 
does not come within either the scope of. the said decision or the 
pertinent portion of said section 8. It was held in decision dated July 
6, 1943, B-33787, 23 Comp. Gen. 4, that under the provisions of the said 
act of July 24, 1941, as amended by the act of November 30, 1942, a 
temporary commissioned warrant officer promoted to that rank from 
an enlisted status was entitled to either the pay and allowances of a 
warrant officer or the pay and allowances of a commissioned warrant 
officer, whichever was greater, but that he was not entitled to the pay of 
a warrant officer plus the allowances of a commissioned warrant officer. 

The question in the present case is whether an enlisted man who is 
retired and advanced on the retired list to the rank of warrant officer 
pursuant to the act of May 7, 1932, 47 Stat. 150, effective on the date of 
retirement, and who, while on active duty as an enlisted man after 
retirement, is promoted temporarily to the grade of commissioned 





DECISIONS OF THE COMPTROLLER GENPRAL 435 


warrant officer is to be regarded as having been promoted from the 
grade of warrant officer so as to be entitled to the saved pay of a 
warrant officer plus the allowances of a commissioned warrant officer. 
The said act of May 7, 1932, provides: 

That all warrant officers and enlisted men who served in the Army, Navy, 
Marine Corps, or Coast Guard of the United States during the World War or the 
Spanish-American War, and whose service during such war was creditable, and 
who have been or hereafter may be retired according to law, shall on the date 
of approval of this Act or upon retirement in the case of those now on the active 
lists of the services named herein, be advanced in rank on the retired list to 
the highest commissioned, warrant, or enlisted grade held by them during such 
war: Provided, That nothing in this Act shall entitle any of the personnel de- 
scribed herein, while on active duty, to any other rank than that in which they 
were serving at the time of retirement: And provided further, That no increase 
in active or retired pay or allowances shall result from the passage of this Act. 
{Italics supplied. ] 

The effect of the above provision was considered in a decision dated 
December 5, 1938, 18 Comp. Gen. 496, 501, and with respect thereto it 
was stated : 

In view of the provisos of the act so far as pay and allowances are concerned, 
the enlisted men coming within that act remain enlisted men. The act confers 
as an honorary rank the highest commissioned, warrant, or enlisted grade in 
which the man served in one or the other of the two wars named; it denies such 
advanced rank when on active duty if higher than the rank in which serving 
at the time of retirement and denies any increase in active or retired pay or 
allowances because of any honorary advanced rank so conferred. * 

The enlisted man in the present case was a chief pharmacist’s mate 
when he retired on October 1, 1942, and apparently he continued on 
active duty in that enlisted grade and rank until he was temporarily 
promoted to the commissioned warrant grade of chief pharmacist, 
which promotion, it is stated, was dated November 14, 1942, and became 
effective for pay purposes on November 5, 1942. Under the express 
provision in the act of May 7, 1932, he was not entitled to serve in 
any other rank on active duty, although entitled to the warrant officer 
rank of pharmacist on the retired list. Hence, the advancement made 
by his temporary appointment to the commissioned warrant grade 
of chief pharmacist while serving on active duty in the enlisted grade 
of chief pharmacist’s mate clearly was from an enlisted status. Since 
the only grade held by him at that time on active duty was that of an 
enlisted man, he legally could not have been serving as a warrant 
officer nor have been entitled to the pay of that grade and, conse- 
quently, the pay of a warrant officer could not be saved to him, under 
the said provisions of section 8 of the act of June 16, 1942. The ad- 
vancement of the enlisted man on the retired list to the grade of war- 
rant officer pursuant to the act of May 7, 1932, did not authorize pay- 
ment to him of the active duty pay of a warrant officer nor did it 
otherwise change his status insofar as pay is coneerned. Accordingly, 
it is concluded that his case falls within the answer to the second 
question considered in decision of July 6, 1943, supra, and he is en- 
titled, after his temporary appointment as a chief pharmacist, to the 
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pay and allowances authorized by law for that grade or the pay and 
allowances authorized for a warrant officer, whichever is greater, but 
he is not entitled to the pay authorized for a warrant officer plus the 
allowances authorized for a commissioned warrant officer. 


(B-38665) 


WAR OVERTIME PAY ACT OF 1943—APPLICABILITY TO STUDENT 
NURSES 


Student nurses at St. Blizabeths and Freedmen’s Hospitals who have a 
status as employees of the United States acquired under existing employment 
procedure otherwise than solely by enrolling in the student nursing program 
authorized by the act of June 15, 1943, may be regarded as retaining that 
status after their enrollment, and, as such employees, they are entitled to 
overtime compensation under the War Overtime Pay Act of 1943. 23 Comp. 
Gen. 358, amplified. 

If student nurses in training under the general student nursing program author- 
ized by the act of June 15, 1943, are regarded as leaving the status of 
“student nurses” who receive a “stipend” under said act while completing 
their training in Federal hospitals during their senior year, and are em- 
ployed and paid a basic compensation or salary at a rate administratively 
prescribed as for Federal employees, such nurses are “civilian * * * em- 
ployees in or under the United States Government” within meaning of the 


War Overtime Pay Act of 1943, and entitled to receive overtime com- 
pensation. 


eee General Warren to the Federal Security Administrator, December 
14, 1943: 


I have your letter of November 29, 1943, as follows: 


Reference is made to your decision of November 10, 1948 (B-37690) to the 

ect that “student nurses” coming within the act of June 15, 1943, are not 
Ww the purview of the War Overtime Pay Act of 1943. 

As indicated in my submittal to you of October 15, 1948, the basic student 
nurse training program, in institutions receiving funds under the Act of June 
15, 1948, consists of a nine month period, largely of study, a period of from fif- 
teen to twenty-one months of combined study and practice, and a final period not 
over six months for those student nurses who have completed the required 
period of combined study and practice but who have not fulfilled the remaining 
time requirement for graduation. The terms pre-cadet and junior cadet nurses 
apply to students who have enrolled in the Corps during the first two periods, 
while those in the final period of training are known as senior cadet nurses. 
It is expected that large numbers of these senior cadet nurses will be trans- 
ferred from the hospitals in which they are enrolled as students to complete 
the required training period in Federal hospitals. It is with respect to senior 
cadet nurses so transferred, generally, that it is thought desirable to fix a uni- 
form cash stipend unaffected by the War Overtime Pay Act. 

At the time of the prior submittal consideration had not been given to govern- 
ment hospitals, specifically Saint Blizabeth’s and Freedmen’s, which operate 
schools of nursing from which they graduate their own students. In both these 
institutions, the student nurses or trainees are recognized employees of the 
United States. 

In Saint Elizabeth’s student nurses are obtained through civil service, take a 
written civil service examination, and are appointed in the same manner as 
other employees. They take the prescribed oath of office and reports of the ap- 
pointments are transmitted to the Civil Service Commission. Retirement de- 
ductions are made. Originally, the trainees were paid $180 per year, together 
with maintenance, the rate fixed by the Secretary of the Interior and approved by 
the Civil Service Commission. The cash payment was later increased to $288 per 
year and maintenance is valded at $624 per annum. With overtime compensation 
which has been paid under the War Overtime Pay Act of 1943, the cash compen- 
sation is now $516. 
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Phis amount has been paid to all student nurses, including those who have and 
those who have not enrolled in the Student Nurse Corps, up to receipt of your 
decision of November 10. 

Student nurses who have enrolled in the United States Cadet Nurse Corps will 
continue to take the same courses of study and training as those not so enrolled. 
There is no desire administratively to distinguish between the two groups as 
far as concerns their status as employees of the United States. The fact that 
the student nurse enrolls in the Corps, and pledges herself to be available for 
military or other Federal governmental or essential civilian services during the 
war, is believed to be in no way inconsistent with the continuance of that status 
so as to require a separation and resultant loss of service credit as an employee. 
The fact that an institution may or may not receive allotments under the Act of 
June 15, 1943, likewise appears to have no bearing on the nature of the relation- 
ship, whether of employment or otherwise, between the student nurse and the 
institution. 

Due to the fact that Saint Elizabeth’s Hospital is a specialized institution, the 
trainee is generally assigned during the second year for training at a school 
selected by Saint Elizabeth’s School of Nursing. While at such school she is 
carried on a non-pay status, subject to recall at any time, and is subject to the 
rules of the school to which assigned as to work hours, pay and maintenance. 
In addition, Saint Elizabeth’s receive affiliates from other schools of nursing, 
usually for periods of less than one year, for specialized training. Such affiliates 
are appointed, take the regular oath, are fingerprinted, and reports of their 
appointment are transmitted to the Civil Service Commission. While on affilia- 
tion, they receive the same compensation as the regular student nurses of the 
School, and are subject to the same rules with respect to hours of work, study, and 
training. 

Again, in the consideration of this problem, there is no desire administratively 
to alter the established practice in this respect, and there would appear to be 
no necessity, arising from the Act of June 15, 1943, for so doing. The fact that 
certain students received as affiliates from other schools may have enrolled in 
the Cadet Nurse Corps, while others may not have enrolled, appears not to compel, 
although it is possible that it might permit, differentiation in the basis upon 
which they are accepted for the period of training and practice at Saint 
Elizabeth’s. 

At Freedmen’s Hospital, trainees for the School of Nurses are recruited by the 
School and must meet the entrance requirements of Howard University with 
which arrangements exist for teaching certain subjects. They are regularly ap- 
pointed and take the required oath of office. Their positions are excepted from 
examination under Schedule A of the Civil Service Rules. They are paid $120 per 
year and maintenance valued at $360. They have not been paid overtime compen- 
sation. For the period from July 1 to September 30, 1943, those trainees who 
enrolled in the Corps were paid the cash allowance of $10 per month and in addi- 
tion the stipend specified in the Bolton Act; further payments from the regular 
appropriation have been withheld pending clarification of the status of the cadet 
students. 

The course of training at Freedmen’s Hospital includes 84 days on affiliation 
at Saint Blizabeth’s for experience in psychiatric nursing. During this period, 
they continue to reside in the nurses’ residence at Freedmen’s, and are served 
lunch at Saint Elizabeth’s. They remain on the pay roll at Freedmen’s and 
receive no other compensation. Also Freedmen’s receives affiliates from the 
Brewster Hospital School of Nursing in Florida for a period of six months. These 
affiliates receive no cash payment; their services to the hospital are considered 
as compensation for their training and maintenance. 

Accordingly, you are requested to advise (1) whether student nurses in schools 
of nursing at Saint Elizabeth’s and Freedmen’s Hospitals, who have been ap- 
pointed as employees of the United States may continue in such status, subsequent 
to enrollment in the Corps, (2) whether such institutions may continue to employ 
student nurses on such basis, regardless of whether they are or are not enrolled 
in the Corps, and (3) if so, whether the compensation paid, at whatever rate it 
may be fixed, is subject to the War Overtime Pay Act. 

If the answers to (1) and (2) are affirmative, may such institutions continue 
to employ or receive for training affiliates (and senior cadet nurses) from 
other institutions on the same basis as affiliates heretofore, provided that no 
dual compensation is involved? 

Aside from students in the schools of nursing maintained at Freedmen’s and 
Saint Blizabeth’s, and affiliates received as above described for their second 
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year training, student nurses in the Corps who are at Federal hospitals Will 
consist largely or entirely of senior cadet nurses who have completed the 15-21 
month period of combined study and practice which follows the initial 9 month 
period of study. The Act requires that when a senior cadet nurse under an 
approved plan in any institution desires transfer to a Federal hospital, and the 
Federal Hospital has requested the transfer, the institution must make such 
transfer, provided extramural credit toward graduation can be given under the 
law of the State in which the institution is located. The purpose of this is to 
increase the number of such student nurses available to meet the growing needs 
of Federal hospitals; such senior cadet nurses may render full-time nursing 
service under supervision in the institutions in which the training period is 
completed. With respect to amounts to be paid student nurses under approved 
—— the Act requires only that the school pay a stipend of not less than speci- 
ed amounts for each of the three periods of training. For the senior cadet 
period this minimum is $30 per month, and with respect to the senior cadet 
nurses in government hospitals, with possible exception for those which operate 
schools of nursing and regularly appoint student nurses as employees, it is 
proposed to fix a uniform amount considerably higher. No part of this amount 
will be paid from funds allotted under the Act of June 15, 1943; section 8 of that 
Act authorized payments to institutions for stipends paid to student nurses 
only during the first two periods of study and combined study and practice. 

You are requested to advise whether these considerations affect your deci- 
sion of November 10, and the conclusion that “student nurses,” including senior 
cadet nurses at Federal Hospitals, are not employees in or under the United States 
Government within the purview of the War Overtime Pay Act of 1943. 

The decision of November 10, 1943, B-37690, 23 Comp. Gen. 358, 
was based solely upon the facts presented in your submission of 
October 15, 1943, the applicable provisions of the War Overtime 
Pay Act of 1943, approved May 7, 1943, 57 Stat. 75, Public Law 49, 
and section 2 (e) and (f) of the act of June 15, 1943, 57 Stat. 154, 
Public Law 74. Nothing appeared in said submission suggesting 
that any of the classes of students therein discussed comprised per- 
sons already possessing the status of “Civilian officers and employees 
* * * in or under the United States Government.” On the con- 
trary, it was understood from your submission that the student 
nurses there involved were persons who had no existing status as 
an officer or employee in or under the United States Government, but 
rather persons who for the first time were to undergo training in 
connection with the student nursing program authorized by the act 
of June 15, 1943. No mention was made in your submission—and, 
of course, no consideration was given—to the student nurses at Saint 
Elizabeths Hospital and Freedmen’s Hospital who already had a 
prior existing status as employees in or under the United States 
Government acquired under existing employment procedures. Since 
the decision was predicated upon the proposition of the student 
nurses not possessing the status of Federal employees, it did not 
require the discontinuance of the payment of overtime compensation 
to “civilian officers and employees * * * in or under the United 
States Government” (quoting from section 1 of the War Overtime 
Pay Act of 1943) or require any modification in existing employ- 
ment procedures applicable to employees of the United States at 
Saint Elizabeths Hospital and Freedmen’s Hospital or employment 
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simply because of the fact that they had enrolled in the new student 
nurse corps. 

Accordingly, questions (1) and (2) are answered in the affirm- 
ative. Referring to question 3 the rule stated in the decision of 
November 10, 1943, is correct and is applicable to all student nurses 
who do not have a status otherwise acquired as an employee in or 
under the United States Government. However, overtime compen- 
sation is payable to student nurses who have the status as employees 
of the United States acquired under existing employment procedures 
otherwise than solely by enrolling in the student nurse corps. 

The question posed in the antepenultimate paragraph of your let- 
ter primarily is not for the consideration of this office so long as 
“no dual compensation is involved” quoting from the question. 
Nothing in the decision of November 10, 1943, or herein, is in any- 
wise intended to affect the continuation of the administrative practice 
“to employ or receive for training affiliates (and senior cadet nurses) 
from other institutions on the same basis as affiliates heretofore.” 

Referring to the question posed in the concluding paragraph of 
your letter, you are advised that nothing was presented in your 
letter of October 15, 1943, regarding the status of senior cadet nurses 
nor was any information furnished that they were in any different 
status than other student nurses; and, accordingly, no consideration 
was given to that matter in the decision of November 10, 1943. Fur- 
thermore, your present letter does not present a clear picture of 
the distinction sought to be drawn. However, if they are regarded 
as leaving the status of “student nurses” who receive a “stipend” 
under the act of June 15, 1943, during their senior year and are 
employed and paid a basic compensation or salary at a rate admin- 
istratively prescribed as for Federal employees, it follows, of course, 
that they are “civilian * * * employees in or under United 
States Government” within the meaning of section 1 of the War 
Overtime Pay Act of 1943, and entitled to receive overtime 
compensation. 


(B-88642) 


CONTRACTS—COST-PLUS—EXPENSES OF LITIGATION OR SETTLE- 
MENT OF OVERTIME CLAIMS UNDER FAIR LABOR STANDARDS ACT 


Under cost-plus-a-fixed-fee contracts obligating the Government to reimburse the 
contractor for all labor costs and for losses and expenses actually sustained 
or incurred in connection with the contract work, where defense of civil suits 
by employees for overtime benefits under the Fair Labor Standards Act of 
1938 is administratively determined to be more advantageous to the Govern- 
ment than payment of such overtime claims, contractors may be reimbursed 
reasonable and necessary costs and expenses—including attorneys’ fees if 
necessarily incurred—attributable to the suits. 22 Comp. Gen. 9938, amplified. 

Properly substantiated and approved payments made pursuant to agreements by 
cost-plus-a-fixed-fee contractors in settlement of employees’ claims asserted 
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under the penalty provisions of section 16 (b) of the Fair Labor Standards 
Act of 1938 for nonpayment of applicable overtime benefits under section 7 
of the act may be reimbursed if less than the amounts which would have been 
recoverable in court proceedings in the event of adverse judgments, irrespec- 
tive of whether action actually has been commenced, or whether the settle- 
ments necessitate adjustment of disputed questions pertaining to the appli- 
cation of the act or the amounts of overtime involved. The decision sets 
forth the evidence which will be required in support of the involved payments. 


Comptroller General Warren to the Secretary of War, December 15, 1943: 


I have your letter of November 26, 1948, as follows: 


Reference is made to your letter to me, B-33727, April 27, 1943, 22 Comp. Gen. 
993, in reply to my letter of April 7, 1943, raising the question of whether reim- 
bursement could properly be made to War Department cost-plus-a-fixed-fee con- 
tractors for amounts paid in satisfaction of judgments rendered against them 
in proceedings under the Fair Labor Standards Act (Act of June 25, 1988, 52 
Stat. 1060, 29 U. S. C. 201-19) and for the reasonable and necessary costs and 
expenses of the litigation, 

Section 7 of the Fair Labor Standards Act prohibits an employer from em- 
pldying any of his employees who are engaged in commerce or in the production 
of goods for commerce for a workweek longer than forty hours unless the em- 
ployee receives compensation for his employment in excess of forty hours at a 
rate of not less than one and one-half times the regular rate at which he is 
employed. Section 16 of the Act provides in paragraph (b) thereof that any em- 
ployer who violates the provisions of Section 7 shall be liable to the employee 
for (1) the amount of his “unpaid overtime compensation,” (2) “an additional 
equal amount as liquidated damages”, and (3) “a reasonable allowance for at- 
torneys’ fee * * * and costs of the action.” 

Since writing you on April 7, 1043, there has been an increasing number of 
claims asserted against War Department contractors for unpaid overtime, and 
in a number of cases actions have been commenced. These claims and suits 
arise out of work performed by contractors during the last two or three years 
under War Department cost-plus-a-fixed-fee contracts providing for the con- 
struction of camps and other military installations, for the construction of 
ordnance and other manufacturing plants, and for the operation of such plants. 
The claims for overtime thus actually being asserted and potential claims of the 
same nature involve very large sums of money which will constitute reimburs- 
able costs under the contracts involved. In connection with these asserted and 
potential claims, a number of questions have arisen as to which it is deemed 
necessary to obtain the advice of your office, both because of the large amounts 
of money involved, and also because of the necessity of enabling the contractors 
to handle and dispose of the claims involved promptly and with finality. 

In my letter to you of April 7, 1943, it was pointed out that judgments under 
the Section 16 (b) of the Fair Labor Standards Act would include not only the 
overtime payments, but also any additional amounts as damages, the costs of the 
litigation, and an allowance for the employees’ attorneys’ fees, and you in your re- 
ply of April 27, 1943, stated that the entire amount of any such judgment suffered 
by cost-plus-a-fixed-fee contractors would be reimbursable where the defense of the 
action has been authorized by the contracting officer. Contractors have been 
advised accordingly. 

Your letter recognized that such cost-plus-a-fixed-fee contractors could also 
be reimbursed for the reasonable and necessary costs and expenses of the liti- 
gation as approved by the contracting officer, including a reasonable attorney’s 
fee in cases where the contractor was authorized by the contracting officer to 
retain private counsel in lieu of having the case handled by Government liti- 
gation officers, who are frequently available to defend such actions. However, 
on the part of a number of contractors some doubt has arisen as to this portion 
of your opinion, as a result of a subsequent decision, B-36008, of September 2, 
1943. The latter case involved a cost-plus-a-fixed-fee construction contractor 
with the War Department, against whom a proceeding was pending, charging 
unfair labor practices in violation of Section 8 of the National Labor Rela- 
tions Act (49 Stat. 449). Although this Department had taken the view that 
if it were determined in such proceedings that the contractor had not been 
guilty of any violation of thé Act, the expense of defending the action would 
constitute a reimbursable item, your opinion advised that it was unnecessary 
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to determine whether the contractor was guilty or innocent of a violation of the 


* attorneys fees and the other costs incurred in the defense or prosecu- 
tion of suits arising in the course of the performance of cost-plus contracts 
are overhead expenses, compensation for which, in the absence of a specific 
provision to the contrary, is to be assumed to be included in the fixed fee and 
thus not to be reimbursed as a part of the cost of the work.” 

This decision and the statement above quoted have led some cost-plus-a-fixed- 
fee contractors to question the applicability of your earlier decision of April 27, 
1943, B-83727 to the effect that attorneys’ fees incurred in the defense of actions 
under the Fair Labor Standards Act would be reimbursable when such defense 
has been authorized by the contracting officer. 

It is the view of this Department that the principles recognized in your earlier 
decision, B-33727, are in no way impaired by the later opinion, B-36008. The 
earlier decision involves compensation paid and liability of the contractor under 
the Fair Labor Standards Act for overtime services actually performed, such 
overtime constituting part of the contract work and being a reimbursable item. 
The actual performance of such overtime work would be a prerequisite to any 
liability of the contractor. Furthermore, the services of attorneys in defending 
claims for such overtime are thought to be reimbursable as tending to benefit 
the Government even though the claim may not actually be defeated. Other 
decisions of your office, such as 22 Comp. Gen. 109, B-31142, January 12, 1948, 
and B-21516, November 21, 1941, recognize that where services of attorneys 
hired by the contractor directly benefit the Government, as for example, through 
reducing or defeating claims which would otherwise be reimbursable items, such 
attorneys’ fees may properly be reimbursed if approved by the contracting 
officer. See Central Construction Company v. United States, 63 Ct. Cls. 290, 296. 
On the other hand, the opinion in B-36008 involved services of attorneys in de- 
fending a proceeding not by employees to recover for services actually performed 
but by an administrative body which charged the contractor with unfair labor 
practices in violation of the National Labor Relations Act. Such alleged unfair 
labor practices usually consist of interference with the rights of employees to 
self organization, domination of a labor organization, and discrimination in 
regard to employment; and insofar as the contractor may be required by the 
National Labor Relations Board to pay employees “back pay” it is not because 
of services performed by the employees, but as stated in the statute, a type 
of “affirmative action, including reinstatement of employees with or without 
back -pay, as will effectuate the policies of this Act.” While it is the view of 
this Department that even in the cases dealing with unfair labor practices 
effect should be given to an administrative determination that it is in the 
interest of the Government under the contract that the contractor defend the 
action and be reimbursed therefor, it seems clear that whatever view be taken 
in such cases should not affect the principles underlying the decision in B-33727. 

In connection with the above described actual and threatened suits under 
the Fair Labor Standards Act, there are a number of situations in which com- 
promises or settlements, either before or after commencement of suit, may be 
desirable, in order to avoid possible greater liability or to avoid the damages or 
other costs of litigation which may be included in unfavorable final judgments. 
In some situations it may be administratively determined to be in the best 
interests of the Government to authorize the contractor to settle for all or part of 
the unpaid overtime compensation, and in such cases it seems clear that the 
amounts paid in settlement, if approved by the contracting officer, may be re- 
imbursed to the contractor in accordance with your decision, B-28624, September 
28, 1942. See also B-33727, April 27, 1943, and B-21516, November 21, 1941. 
However, there may be cases where it is impossible to settle or compromise the 
claim without payment of some additional amount in lieu of damages, attorneys’ 
fees, and costs which might be recovered in an action under Section 16 (b) of 
the Act, and where it nevertheless may be to the advantage of the Government 
to have such a settlement effected. It is the view of the War Department that, 
as indicated in your above-mentioned opinions, such settlements, involving more 
than the full amount of the overtime, may be reimbursed to the contractor where 
made in good faith with the approval of the contracting officer, it having been 
determined that it is in the best interest of the Government to accept such a 
settlement rather than contest the claim further. Your confirmation of this 
view would be of material assistance in enabling the consummation of such 
settlements where necessary. 
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It also appears that in dealing with the claims now being asserted against 
War Department contractors, there are many doubtful factors which enter into 
settlements of the nature above described. The principal classes of questions 
involved are, first, legal questions as to coverage by the Act, and, second, factual 
questions as to the actual amount of overtime the employee may have worked. 
As to the first, there arise many questions as to whether the type of work in- 
volved is such as to bring the employment under the Act. For example, it may 
be contended that since the contract called for construction work the employment 
was not one involving commerce or the production of goods for commerce under 
the provisions of Section 7 of the Act. There may also be involved questions as 
to whether the employee has been properly classified as an “executive,” ‘“ad- 
ministrative,” or “professional” worker and therefore whether his employment 
is affected by the Act. Another question which arises frequently is as to whether 
the time spent in changing to work clothes or undergoing inspection, time con- 
sumed in rest periods, lunch periods, etc. constitute working time. Innumerable 
doubtful matters of this type are involved in determining whether or not the 
employer is required to pay extra compensation for overtime. The situation is 
further confused by the fact that the Act has not been extensively interpreted 
by the Courts until quite recently, and therefore opinions as to the extent of the 
coverage of the Act have undergone substantial changes within the period of War 
Department contracting during the last two or three years. Furthermore, there 
have been some instances where rulings of the Wage-Hour Division of the Labor 
Department have been modified or changed, and where the rulings of regional 
offices of the Wage-Hour Division have not been subsequently followed by later 
official rulings of the Washington office. 

In addition to dealing with legal questions of this nature, it is also necessary to 
compromise disputed questions of fact. For example, if it be determined that 
the time spent in changing uniforms or in undergoing inspection is to be in- 
cluded in the working time of the employee, it often develops that the employer 
has no accurate record of the time spent in these activities. Accordingly, in order 
to settle such claims it is necessary to estimate and agree as to the time actually 
consumed in such activities. Similarly, where employees were thought to be of 
an executive, administrative or professional nature, such employees were usually 
paid on a weekly basis and there is frequently no record of the actual amount of 
overtime worked. Thus, a determination of the approximate amount of time 
worked is an element in any settlement or compromise. 

It is the view of the War Department not only that such settlements as are 
herein described, compromising both questions of law and of fact, when approved 
by the contracting officers, are properly reimbursable under cost-plus-a-fixed-fee 
contracts, but also that this procedure of handling such claims is necessary as a 
practical matter and in the long run will result in substantial savings to the Gov- 
ernment. The anticipated volume of claims is so large and the complexities and 
hazards of such litigation are so great that to require the establishment of liabil- 
ity through entry of final judgment would impose on contractors, and, in turn, on 
the War Department, a very heavy administrative burden and expense, and might 
well subject them to liabilities in amounts far in excess of those resulting from 
settlement. In order that such settlements may be made with finality, it is essen- 
tial that this Department should be in a position to advise its contractors whether 
or not such settlements, compromising both questions of law and of fact, when ap- 
proved by the contracting officer as in the best interests of the Government, will 
be accepted as determinative of the contractor’s liability and whether the amounts 
thereof will be reimbursed. 

Accordingly, your advice would be appreciated as to the following three ques- 
tions: 

1. May cost-plus-a-fixed-fee contractors be reimbursed the reasonable and 
necessary costs and expenses of litigation, including attorneys’ fees, incurred by 
them in the defense of litigation under Section 16 (b) of the Fair Labor Standards 
Act where the defense of the action, the employment of private attorneys in lieu 
of utilizing the services of Government litigation officers, and the amount 
of the compensation have all been approved by the contracting officer, regard- 
less of whether or not the litigation terminates favorably or unfavorably to the 
contractor? 

2. Will settlements made by contractors of claims asserted against them under 
Section 16 (b) of the Fair Labor Standards Act+be reimbursable, regardless of 
whether or not any action or suit has been commenced and regardless of the 
amount of the settlement, so long as it is less than the amount an adverse judg- 
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ment would have been if the alleged claim had been established, and so long as it 
has been approved by the contracting officer? 

3. Will such settlements made by contractors and approved by the contracting 
officer be reimbursable, even though in arriving at the settlement it has been 
necessary to compromise or adjust disputed questions of law or of fact? 

As you point out, your first question was decided in the affirmative 
by the decision of April 27, 1948, 22 Comp. Gen. 993. However, it 
now appears that numerous cost-plus-a-fixed-fee contractors with the 
War Department entertain some doubt as to the extent of the applica- 
tion of that decision in view of the subsequent decision of September 2, 
1948, B-36008, to the effect that attorneys’ fees incurred by a “cost-plus” 
contractor in the defense of an action charging unfair labor practices 
in violation of section 8 of the National Labor Relations Act, 49 Stat. 
449, 452, may not be reimbursed as a part of the cost of the contract 
work. 

There is, of course, a marked distinction between the two decisions. 
In the former, it was recognized that, since the Government generally 
is obligated to reimburse “cost-plus” contractors for all labor costs and 
for losses and expenses actually sustained or incurred in connection 
with the work covered by their contracts, cases well might arise where 
it would be more advantageous to the Government to bear the cost 
of resisting civil suits brought against the contractors for recovery 
of the penalties prescribed in section 16 (b) of the Fair Labor Stand- 
ards Act of 1938, 52 Stat. 1060, 1069, than it would be to pay the over- 
time benefits provided by section 7 of the act, 52 Stat. 1063. Conse- 
quently, it was held that where there first has been a bona fide admin- 
istrative determination that defense of the suits would be to the best 
interest of the United States no objection would be raised to otherwise 
proper reimbursement for reasonable costs directly attributable to the 
suits, including attorney’s fees if necessarily incurred. In support of 
the conclusion thus reached there was cited the case of Central Con- 
struction Corporation v. The United States, 63 C. Cls. 290, 296, wherein, 
with respect to the reimbursement of attorneys’ fees to a “cost-plus” 
contractor, the Court of Claims of the United States stated: 

Ordinarily we would not hold that fees to counsel were necessarily a part of 
the cost of the work contemplated in contracts of this character. But in this case 
the plaintiff was requested by the contracting officer to perform certain services 
for the benefit of the Government, and in the course of the work under the con- 
tract these services could not be properly performed in the interest of the Govern- 
ment without the employment of agencies equipped for their effective perform- 
ance. The plaintiff had to employ such agencies and was, in effect, authorized 
to do so, and having employed them and paid them their reasonable charges, the 
plaintiff should be reimbursed the amount so paid * * *. 

However, as distinguished from those cases considered in the former 
decision, there appeared nothing in the facts and circumstances of the 
case which was the subject of the later decision—involving as it did a 
question of labor representation—from which it reasonably could be 
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said that the outcome of the action would have any direct relationship 
to the cost of the contract work and, therefore, would be such a matter 
Gf interest to the United States in its contracting capacity as legally 
would justify a departure from the general rule that attorneys’ fees 
incurred in the performance of “cost-plus” contracts do not constitute 
allowable items of cost thereunder. 

It is, therefore, clearly evident that the decision of September 2, 
1943, was not intended to delimit the application of the former in any 
manner whatever and it should not be so construed. 

Your second and third questions present a problem somewhat sim- 
ilar to that considered in 22 Comp. Gen. 993, supra. See, also, 22 Comp. 
Gen. 277. In other words, for the reasons set forth in your letter, it 
readily is apparent that cases might arise where certain “cost-plus” 
contract employees have been within the coverage of the Fair Labor 
Standards Act, supra, during periods of their employment without 
having received the overtime benefits to which they were entitled under 
section 7 of the act, and that, in view of the contractor’s, and, a fortiori, 
the Government’s, resulting liability for the additional penalties im- 
posed by section 16 (b) of the act, it would be to the Government’s ad- 
vantage to settle such cases by agreements providing for payment of 
amounts less than the total amounts which would be required to be 
paid in the event adverse judgments were obtained. In view thereof 
this office will not be required to object to payments made pursuant 
to such settlement agreements, irrespective of whether the aggrieved 
employees actually may not have instituted suits under the act, or 
whether the consummation of the agreements necessitated adjustment 
of disputed questions pertaining to the application of the act as well 
as to the amounts of overtime involved. 

Of course, the vouchers covering the said payments should be sup- 
ported by evidence setting forth the basis for the administrative de- 
termination that the settlement in each instance was fully warranted 
as being to the best interest of the Government. In this connection, it 
would appear that any questions of law with respect to the application 
of the act properly should be determined by the contracting officer only 
after thorough consideration has been given the matter by competent 
Government attorneys or by the private attorneys engaged to repre- 
sent the contractors if the former are not available, and a showing to 
that effect should be made a part of the evidence submitted with the 
vouchers. Also, the reasonableness of amounts paid on the vouchers 
should be established by satisfactory evidence or authoritative deter- 
minations, and such evidence or determinations should be furnished 
with the vouchers. 
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(B-38691) 


RETIRED ARMY WARRANT OFFICER HOLDING CIVILIAN POSITION— 
SALARY LIMITATIONS 


The reclassification of a position, which is finally consummated, from grade 
C $2300 per annum, to grade CAF-7, $2600 per annum, may not be 
regarded as void merely because the incumbent, a retired Army warrant 
officer, is prohibited by the dual compensation statute of July 31, 1894, as 
amended, from receiving salary in a civilian position at the rate of $2500 
or more per annum, and, therefore, the said retired warrant officer may 
not be deemed to have continued in grade CAF-6 after the reclassification 
but, rather, he is required to refund the entire amount of salary paid in 
grade CAF -7 at the rate of $2600 per annum. 21 Comp. Gen. 38, dis- 
tinguished. 

A retired Army warrant officer who has been appointed to a civilian position 
and has received the salary thereof at a rate in excess of $2500 per 
annum, in contravention of the dual compensation statute of July 31, 1894, 
as amended, may not elect to retain the salary of the civilian position 
and refund his retired pay for the period involved, but, rather, the civilian 
salary paid must be refunded. 

The words “salary or annual compensation” as used in the dual compensation 
statute of July 31, 1894, as amended, which provides that “no person who 
holds an office the salary or annual compensation attached to which 
amounts to the sum of two thousand five hundred dollars shall be ap- 
pointed to or hold any other office * * *,” refer to basic compensation 
of $2500 per annum, which is exclusive of overtime compensation author- 
ized to be paid under the War Overtime Pay Act of 1943. 


Comptroller General Warren to the Secretary of War, December 16, 1943: 
I have your letter of November 29, 1943, as follows: 


It has come to my attention that on November 1, 1942, Joseph R. Tudor was 
appointed to a civilian position in the field service of the War Department, 
CAF-6, $2,300 per annum. Mr. Tudor is a retired warrant officer who was re- 
tired on account of age; his retired pay is less than $2,500 per annum. He was 
not retired on account of commissioned service. On March 16, 1943, the position 
which Mr. Tudor held was allocated by administrative action to CAF-7, $2,600 
per annum, and an attempt was made to reclassify Mr. Tudor to that grade. He 
has been paid in the civilian position at the rate of $2,600 per annum subsequent to 
March 16, 1943. 

Inasmuch as it has been consistently held that section 2 of the act of July 
$1, 1894 (28 Stat. 205), as amended (5 U. S. C. 62), prohibits the appointment 
of Mr. Tudor to a CAF-7 position, it would seem the attempted reclassification 
was void; that he has continued to retain his status as a civilian employee in 
grade CAF-6, $2,300 per annum ; that he has been overpaid since March 16, 1943; 
and that he should refund that portion of the salary received in the civilian posi- 
tion subsequent to March 16, 1943, which is in excess of the amount he would 
have received in grade CAF-6 (see 21 Comp. Gen. 39). If the above is not correct, 
your advice is requested as to Mr. Tudor’s status subsequent to March 16, 1943, and 
the amount he should refund. It should be stated in this connection that it 
is desired to continue to utilize the services of Mr. Tudor in grade CAF-6 if 
it is possible to do so. 

In the event your decision is to the effect that Mr. Tudor may be deemed to 
have continued in grade CAF-6, your advice is requested as to whether overtime 
paid him in the civilian position under the provisions of the War Overtime Pay 
Act of 1943 (act of May 7, 1948, Public Law 49, 78th Cong.) is “salary or annual 
compensation” attached to the office within the meaning of those words as 
used in the act of July 31, 1894, supra (see in this connection your decision 
B-32233, dated February 12, 1948). 

As Mr. Tudor is still employed under the above circumstances, an early de- 
cision will be appreciated. 


The decision of July 16, 1941, 21 Comp. Gen. 38, 39, to which you 
refer, held as follows: 
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Section 2 of the act of July 31, 1894, as amended, 5 U. S. C. 62, provides 
as follows: 

“62. Holding other lucrative ofice-——No person who holds an office the salary 
or annual compensation attached to which amounts to the sum of two thousand 
five hundred dollars shall be appointed to or hold any other office to which 
compensation is attached unless specially authorized thereto by law; but this 
shall not apply to retired officers of the Army, Navy, Marine Corps, or Coast 
Guard whenever they may be elected to public office or whenever the President 
shall appoint them to office by and with the advice and consent of the Senate. 
Retired enlisted men of the Army, Navy, Marine Corps, or Coast Guard re 
tired for any cause, and retired officers of the Army, Navy, Marine Corps, 01 
Coast Guard who have been retired for injuries received in battle or for 
injuries or incapacity incurred in line of duty shall not, within the meaning 
of this section, be construed to hold or to have held an office during such 
retirement (July 31, 1894, ch. 174, sec. 2, 28 Stat. 205; May 31, 1924, ch. 214, 
48 Stat. 245; July 30, 1987, ch. 545, sec. 6, 50 Stat. 549, and June 25, 1988, 
ch. 694, sec. 1, 52 Stat. 1194).” 

As James E. Young was retired as a warrant officer of the Army on ac- 
count of age, his appointment and promotion to a civilian position with salary 
of $2,600 per annum effective October 25, 1940, would have been, as you state, 
in contravention of the dual compensation act of July 31, 1894, as amended, 
supra—there being for noting that the exception therein specified applies to 
officers only when retired for disability. 

The dual payment at the rate of $2,000 per annum in his civilian position 
and at the rate of $1,665 per annum retired pay was not in contravention of 
section 6 of the act of May 10, 1916, as amended by the act of August 29, 1916, 
39 Stat. 582; nor was it in contravention of section 212 of the Economy Act 
approved June 30, 1932, 47 Stat. 406, if, as appears. he was not retired on 
account of commissioned service. See 16 Comp. Gen, 332. 

If, as reported, the appointment and promotion to $2,600 per annum was 
never consummated by the payment of salary at that rate, but rather, the 
employee was continued at the rate of $2,000 per annum in his civilian position, 
there would be no legal objection to a correctiqn of the record to show cancel- 
lation of the promotion to $2,600 per annum; in which event the payment of 
his retired pay for the period here in question would be authorized, provided, 
of course, that his retired pay is not computed upon any period of commis- 
sioned service. 


The rule stated in that case was based solely upon the facts there in- 
volved indicating that the reallocation of the position had never been 
consummated and that there was involved merely the clearing of the 
record of an incompleted administrative action. The rule stated in 
that case may not be applied in the instant case where it is clear that 
the reallocation of the position was finally consummated. The re- 
classification or reallocation of a position based upon the duties and 
responsibilities thereof, which is finally consummated, may not be re- 
garded as void simply because of the fact that the incumbent of the 
position happens to be a retired warrant officer of the Army who, in 
the light of the decision quoted, infra, would be prohibited by oper- 
ation of the 1894 statute from holding the position at the higher salary 
rate after reallocation. 

In decision of October 17, 1921, 1 Comp. Gen. 219, 220, it was stated: 

* * * The United States Supreme Court has held that public policy pro- 
hibits any attempt by unauthorized agreement with an officer of the United States, 
under guise of a condition or otherwise, to deprive him of the right to pay given 
by statute. Glavey v. United States, 182 U. S., 595. United States v. Andrews, 
240 U. S., 90. Any attempt on the part of Col. Davis to relinquish his retired pay 
and restrict himself to the right to compensation as special assistant only would 


be ineffective for that purpose. As to the right of election between military pay 
fixed by statute and a civilian salary, see also, 23 Comp. Dec., 62. 
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See, also, 14 Comp. Gen. 289. 

Hence, in line with said decision, Mr. Tudor may not elect to refund 
his retired pay but must refund the salary received in his civilian posi- 
tion for the period from and after March 16, 1943, the date of realloca- 
tion requiring the payment of the minimum salary rate of grade 
CAF-7, $2,600 per annum. Mr. Tudor may not be retained in a posi- 
tion in grade CAF-7, the minimum salary rate of which is $2,600 per 
annum but he may be appointed to and hold a civilian position in 
grade CAF-6 or lower, with a basic salary rate of less than $2,500 
per annum. 

Referring to the question in the penultimate paragraph of your let- 
ter, while Mr. Tudor may not be deemed as having continued in grade 
CAF-6, nevertheless, if he should be appointed to, and should hold 
a position in grade CAF-6, you are advised that the words “salary or 
annual compensation” as used in the act of July 31, 1894, refer to 
basic compensation of $2,500 per annum exclusive of overtime com- 
pensation authorized to be paid under the War Overtime Pay Act of 
1943, approved May 7, 1943, 57 Stat. 75, Public Law 49. Compare de- 
cision of February 12, 1943 (B-32233), 22 Comp. Gen. 795, to which 
you refer, and the decisions therein cited. 


(B-38892) 


TRAVELING EXPENSES—TEMPORARY OFFICIAL DUTY BY EMPLOYEES 
TRANSFERRED TO PRIVATE INDUSTRY UNDER WAR SERVICE 
REGULATIONS 


Although the war service regulations with respect to Federal employees carried 
in a leave-without-pay status while serving in private industry confer no 
right in the employee to be returned to his former official station for a 
period of official duty, nevertheless, if such an employee whose services are 
needed for a short period in his former position will agree to serve as a 
private party without compensation, he may be reimbursed his expenses of 
travel to and from his former official station, either on an actual expense 
basis or in accordance with the Standardized Government Travel Regulations 
as may be agreed upon in advance. 

Whether an administrative office requiring the temporary services of a former 
employee carried in a leave-without-pay status in his Federal position while 
serving in private industry in accordance with war service regulations is 
authorized or required to restore the employee to official duty during the 
period of his temporary services is an administrative matter, and not for 
consideration by this office, but should he be restored to his former position 
and paid salary, ie must bear the cost of returning to duty at his former 
official station. 


Comptroller General Warren to the President, United States Civil Service Com- 
mission, December 18, 1943: 


I have your letter of December 13, 1943, as follows: 


Pursuant to the provisions of Section 4 of War Service Regulation No. IX, 
promulgated under authority contained in Executive Order 9063, and War 
Manpower Commission Directive X, an employee of the Civil Service Commis- 
sion was transferred to private industry. Under the terms of the regulation 
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mentioned, the conditions of the transfer provided reemployment rights for 
the employee, and he has since been carried on the rolls of the Commission 
in a leave-without-pay status. The employee formerly was stationed in Wash- 
ington, D. C.; however his travel to California to accept his new position did 
not involve expense to the Government. 

Conditions have arisen which make it administratively desirable that this 
employee be requested to return to his official duty station in the Central 
Office of the Civil Service Commission in Washington, D. C., for a short period 
of time. His presence would be of material assistance in carrying on work 
with which he is familiar. However, the question arises as to whether the 
Commission is authorized to pay the cost of his transportation from California 
to Washington, D. C., and return, and the usual subsistence expenses en route 
to and from Washington. The travel is to be performed solely for the benefit 
of the Government, and at its request. 

This does not appear to be a question of paying the cost of the employee's 
return to duty from a period of leave, as it is contemplated that his return 
to duty will be for a short period of time after which he will return to his 
position in private industry. The Commission can find no precedent covering 
the questions here involved. Accordingly, it would be very much appreciated 
if you would advise the Commission with reference to the following questions: 

1. Under the conditions recited above is the Civil Service Commission author- 
ized to defray, from appropriated funds, the cost of the employee’s travel 
expenses to and from Washington, including the usual allowances provided 
for in the Standardized Government Travel Regulations? 

2. Is the Commission authorized, or required to restore the employee to 
active duty and pay from the time he leaves his present residence for travel 
to Washington until the time he returns thereto after completing his assign- 
ments? 


As it is planned to request the employee to visit Washington on January 
19, 1944, your early decision will be appreciated. 

I have examined carefully the War Manpower Commission Direc- 
tive X and the War Service Regulation No. IX, but I find nothing 
therein having any bearing upon the matter presented. While said 
documents authorize certain reemployment benefits to an employee 
who enters private industry, they do not provide any right in the 
employee to be returned to his official station for official duty either 
for a short or long period while he is working for a private employer 
during which period he is required by the regulations to be carried 
in a leave without pay status in his Federal position. Even under the 
reemployment benefits provided for by the regulations, if and when 
such employee returns to official duty in his old position and at his 
former official station from furlough or leave without pay he is not 
relieved from bearing the expense of reporting for duty. It has been 
held that return from a furlough or leave without pay status is tanta- 
mount to reporting to the employee’s first duty station and that the cost 
of such return must be borne by the employee. 14 Comp. Gen. 871; 
17 id. 183; 21 id. 398; decision of September 4, 1936, A~-79195. Com- 
pare decision of October 2, 1940, B-12385; 22 Comp. Gen. 825; 16 
Comp. Gen. 481; 20 id. 322; and decision of July 14, 1937, A-86481. 

However, there would appear to be no legal objection to regarding 
the former employee here involved as a private party during the 
period he is employed in private industry for the purpose for which 
his services are sought by the Commission. And, on that basis, if 
the Civil Service Commission actually has need of his services in such 
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a capacity in order to perform the duties imposed by law upon the 
Commission and for which its appropriations for traveling expenses 
are available, and he is willing to serve the Commission for a short 
period in that capacity without compensation, he may be reimbursed 
for his transportation and traveling expense from the place where he is 
working to Washington, D. C., his former official station, and return, 
under an agreement entered into in advance so providing for reim- 
bursement of such expenses. See 3 Comp. Gen. 590; 8 id. 465; 21 id. 
29, 409, 610. 

Accordingly, referring to question 1, the former employee may be 
reimbursed his transportation and subsistence expenses under the 
conditions above set forth, either on an actual expense basis or in ac- 
cordance with Standardized Government Travel Regulations as may 
be agreed upon in advance. 

Referring to question 2, whether the Civil Service Commission is 
authorized or required to restore the employee to official duty is, of 
course, an administrative matter not for the consideration of this 
office. However, should he be restored to his former position and paid 
salary by the Commission he must bear the cost of returning to duty 
at his former official station, Washington, D. C. 


(B-37986) 


PAY—AVIATION DUTY—SCOPE OF RELIEF FROM FLIGHT REQUIRE- 
MENTS DURING PERIOD OF INCAPACITY FOR FLYING 


Under section 10 of Executive Order No. 9195, specifying the conditions under 
which flight deficiencies in one period may be made up in a succeeding period 
and the conditions entitling personnel to aviation pay while incapacitated 
for flying, the 3-month period during which flights are not required of an 
Army officer who was injured in an aviation accident before meeting the 
flight requirements for the month in which injured includes the month of 
injury and subsequent months, but the officer is not relieved from the per- 
formance of flights necessary to qualify him for aviation pay for the month 
preceding the month of injury. 


Aaplatant Comptroller General Yates to Capt. C. D. Elling, U.S. Army, December 

There has been received by endorsement dated October 25, 1948, 
your letter of September 10, requesting decision whether you are 
authorized to make payment on a voucher submitted therewith in 
favor of First Lieutenant Kendrick R. Bragg, Jr., AC, AUS, covering 
aviation pay for the period April 1 to July 31, 1943. 

The certificate of Major Boris M. Zubko, AC, U. S. Army, contained 
in the file states: 


I certify that 1st Lt. Kenprick R. Brace, did not meet flight requirements in 
the month of April 1948 because he was enroute from combat zone, also he was in 
a travel status until May 23, 1948 also he was suspended from flying, due to 
injury received in aircraft accident, from May 24, 1943 to July 2, 1948. Accident 
occurred in line of duty and not due to his own misconduct. 
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It is assumed that the “aircraft accident” referred to was an “avia- 
tion accident” as defined in section 1 (h) of Executive Order No. 9195, 
dated July 7, 1942, and that the officer was not “suspended from flying” 
contrary to the provisions of section 12 of the said Executive order. 
What is said hereinafter is based upon such assumption of the facts. 

It appears that on May 24, 1943, Lieutenant Bragg was injured in 
an aviation accident as a result of which he was unable to perform 
any flights during the period May 24, 1948, to July 2, 1943. At the 
time of the accident he had not met the flight requirements for the 
month of April or May, 1948. It is stated that the officer met flight 
requirements for the month of July. 

Section 10 of Executive Order No. 9195, dated July 7, 1942, provides. 
in part, as follows: 

For personnel of the Army * * * who are required by competent authority 
to participate regularly and frequently in aerial flights, the following requirements 
are prescribed: Provided, That any officer, warrant officer, member of the Army 
Nurse Corps or Navy Nurse Corps (female), or enlisted man who has been re- 
quired to participate regularly and frequently in aerial flights by orders of 
competent authority and who as a result of such orders has participated regu- 
larly and frequently in aerial flights, as defined in this Executive Order, and 
who subsequently becomes incapacitated for flying by reason of an aviation 
accident shall not be required to perform such aerial flights during such in- 


capacity for a period not to exceed three months following the date of said 
accident : 


(a) During one calendar month: 10 or more flights totaling at least three 
hours, or in lieu thereof to be in the air a total of at least four hours. 

(b) During two consecutive calendar months, when the requirements of sub- 
paragraph (a) above have not been met: 20 or more flights totaling at least six 
hours, or in lieu thereof to be in the air a total of at least eight hours. 

(c) During three consecutive calendar months, when the requirements of sub- 
paragraph (b) above have not been met: 30 or more flights totaling at least 
nine hours, or in lieu thereof to be in the air a total of at least twelve hours. 

Under the established rule, in cases where the officer has already 
qualified for aviation pay for the month in which he was injured, the 
3-month period during which no flights are required does not begin 
until the first of the following month. Dennett v. United States, 78 
C. Cls. 258; 16 Comp. Gen. 134; decisions A-55383, May 14, 1934; 
A-79137, August 6, 1936. Where the officer has not qualified for avia- 
tion pay for the month in which he was injured, the said 3-month pe- 
riod includes the month in which the injury was incurred. Accord- 
ingly, under the quoted provisions of the Executive order, as thus 
applied, Lieutenant Bragg would be entitled to aviation pay for the 
months of May and June, irrespective of the fact that he had not made 
the number of flights otherwise required to qualify for aviation pay, 
and, of course, having met the flight requirements for the month of 
July, 1943, he is entitled to aviation pay for that month, other condi- 
tions being met. 

With respect to the month of April, 1943, you are advised that while 
the Executive order relieved the officer from making flights during 
the month of May, 1943, such relief applies to flights necessary to 
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entitle him to aviation pay for that month and for a limited time 
thereafter but does not operate to relieve the officer from the perform 
ance of flights which were necessary to qualify him for aviation pay 
for a period prior to the month in which the injury was incurred. 
See decision of October 10, 1933, A-46627. 

The voucher submitted with your letter is returned herewith, pay- 
ment thereon being authorized, to the extent that the officer is otherwise 
entitled thereto, only for the period May 1 to July 31, 1943. 


(B-38726) 


WAR OVERTIME PAY ACT OF 1943—ADMINISTRATIVE EVALUATION . 
OF OVERTIME WORK IN EXCESS OF 48 HOURS PER WEEK 


Under section 2 of the War Overtime Pay Act of 1943, and regulations thereunder, 
vesting in heads of departments, agencies, etc., discretionary authority to 
grant per annum employees compensatory time off from duty for work in ex- 
cess of 48 hours in any administrative workweek, an evaluation for compen- 
satory time purposes of the extra duties as “officer of the day” performed by 
physicians at pe. vg hospitals—which duties require the physicians to be 
available for dut¥”"24 hours per day but do not require that all their time 
be devoted to actual work—is within administrative discretion and is not 
subject to review by this office; and, payment of additional overtime com- 
pensation for such extra duties is not authorized. 

While neither the War Overtime Pay Act of 1943, nor the regulation thereunder, 
specifies the amount of compensatory time off from duty that must be granted 
administratively for work or a duty status in excess of 48 hours per week, per 
annum employees who actually work excess overtime—that is, actually are 
engaged in their regular duties for time in excess of 48 hours per week—may 
be granted compensatory time off from duty hour for hour for the excess 
overtime worked. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, Decem- 
ber 21, 1943: 


I have your letter of December 1, 1943, as follows: 


There is respectfully submitted for decision the question stated below which 
has been raised in connection with a claim made by Dr. Edward F. Ducey, an em- 
ployee of the Veterans Administration Facility, Minneapolis, Minnesota, for addi- 
tional overtime compensation on account of services rendered as Officer of the 
Day, under the provisions of the War Overtime Pay Act of 1943 (Public Law 49, 
78th Congress). 

There are attached a copy of the statement of claim submitted by Dr. Ducey, 
a copy of a letter from Dr. Ducey dated October 1, 19438, and a copy of a letter 
from Frank E. McAllister, an Attorney at Law, who apparently has been employed 
by Dr. Ducey to present the claim for him. 

It is the practice of the Veterans Administration to designate physicians to 
serve as Officer of the Day for continuous periods of 24 hours from 8 A. M. one 
day to 8 A. M. the succeeding day. There are certain prescribed duties which 
the Officer of the Day is required to perform beyond his regularly prescribed 8- 
hour tour of duty, but he is furnished a room with a bed and is permitted to retire 
when his rounds of the hospital are completed and the necessary work is accom- 
plished. This usually happens between 10 and 11:30 P. M., and from that time 
until work time the following morning he is on call. In some instances the Officer 
of the Day is called during this latter period a number of times, while in other 
instances he is not disturbed. 

The procedure adopted to govern the allowance of compensatory time for 
overtime is set forth in Veterans Administration Service Letter of August 26, 1943 
as follows: 
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“1. Decision has been reached that Sundays’ and holidays when served by 
officers of the day will be considered a regular 8-hour tour of duty as part 
of the 48-hour work week, with a full 8-hour day to be allowed within the week 
for such Sunday duty, and within the following 30 days for such holiday duty. 
R. & P. 9635 is modified accordingly. In addition, one-half day off duty will 
be allowed for the tour as officer of the day, as presently outlined in R. & P. 
9635, to be taken the day following, except that when a physician serves as 
officer of the day on a Saturday, no time is allowed for such service unless 
a holiday falls on a Saturday in which event a full 8-hour day will be allowed 
within the following 30 days. 

“2. As outlined in R. & P. 9635, where the officer of the day, serving either 
on a week day, a Sunday, or a holiday, has had a difficult tour of duty, to 
be verified by hospital records, the manager at his discretion and if the 
exigencies at the particular facility permit, may relieve him immediately after 
completion of routine ward rounds or clinic assignments. It may be a matter 
of judgment to determine whether an officer of the day’s tour of duty has 
been arduous, but in fairness to the physician, the circumstances of the prior 
aight’s tour should be considered carefully so that if in fact the duties were 
arduous, he may be given the advantages of the discretion stated in R. & P. 
9635, both in his own interest and that of those assigned to his care.” 

The substance of the contentions made on Dr. Ducey’s behalf is to the effect 
that the only discretion which the heads of the departments and other agencies 
of the Government are authorized to exercise in administering the provisions 
of the War Overtime Pay Act of 1943, supra, is to determine whether overtime 
pay or compensatory time shall be granted for time worked in excess of 48 
hours per work week, and that the said Act makes mandatory either the pay- 
ment of overtime compensation or the granting of compensatory time off for 
the full number of hours the employee is in a duty tus in excess of 48 
hours per week, regardless as to whether the assignment was such as to require 
constant application to duty. 

The matter is thus resolved to the question whether the War Overtime Pay 
Act of 1943 makes mandatory the payment of overtime compensation or the 
granting of compensatory time in an amount equivalent to the total time the 
employee is in a duty status beyond 48 hours per week, regardless as to the 
degree of application to duty required, as contended on behalf of Dr. Ducey. 

You are further advised that the Attorney for Dr. Ducey has advised this 
office by letter dated November 11, 1948, that he intends to bring suit in this 
matter unless prompt action is taken on the claim for overtime compensation. 

A decision on the foregoing question is requested for the guidance of the 
Veterans Administration. 


The statement of the claim submitted by Dr. Ducey, is as follows: 


Amount of 
Tour of duty as O. D. Regular duty Overtime duty period time off 


granted 


60. m. May 20 to 8 a. m. May | 4:30p.m--.| 4:30 p. m. to 8a. m_} 6% hours 
1 to 


ti 
8a. m. June 10 to 8 a. m. June 
ll 


8 a.m. July 6 to 8a. m. July 7 
8 a.m. July 31 to 8a. m. Aug. 1_}__--- do 


Total hours of overtime for which compensatory time off was not granted 42% 
Hourly rate of overtime pay (in excess of 48-hour week) 
Amount of overtime compensation due 


Section 2 of the War Overtime Pay Act of 1943, approved May 7, 
1943, 57 Stat. 76, Public Law 49, contains the following proviso: 


* * * And provided further, That in lieu of overtime compensation for work 
in excess of forty-eight hours in any administrative workweek, the heads of de- 
partments, establishments, and agencies may in their discretion grant per annum 
employees compensatory time off from duty. [Italics supplied.] 
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Section 9 of the same statute, 57 Stat. 77, provides: 


The Civil Service Commission is authorized and directed to promulgate such 
rules and regulations as may be necessary and proper for the purpose of coordi- 
nating and supervising the administration of the provisions of the foregoing sec- 
tions of this Act, insofar as such provisions affect employees in or under the 
executive branch of the Government. 


Section 20.9 of the War Overtime Pay Regulations of the Civil 
Service Commission, as amended December 6, 1943, published in the 
Federal Register of December 9, 1943, provides: 


Overtime compensation.—In addition to his regular earned basic compensa- 
tion, an employee shall be paid overtime compensation, computed as provided in 
§ 20.12, for such employment officially ordered or approved as exceeds forty 
hours a week: Provided, however, That heads of departments and agencies may, 
in their discretion, elect to grant full-time per annum employees compensatory 
time off from duty without loss of pay in lieu of overtime compensation for such 
employment as may exceed forty-eight hours in any week. In the event that 
compensatory time off from duty for employment in excess of forty-eight hours 
in any week is not granted within ninety calendar days after such employment is 
performed, the employee shall be entitled, in lieu of such compensatory time 
off, to overtime compensation for such employment computed as provided in 
these regulations at the rate or rates of compensation which the employee re- 
ceived during the period of such employment: Provided, however, That such 
compensatory time off may, in the discretion of the head of the department or 
agency concerned, be granted @a) to seasonal employees at the completion of 
the season during which the employment is performed and (b) to employees 
serving at isolated posts outside the States of the United States and the District 
of Columbia within one year after the employment is performed. 

Heads of departments and agencies may delegate to any officer or employee 
authority to order or approve overtime in excess of the administrative workweek 
and to elect to grant conpensatory time off from duty without loss of pay in 
lieu of overtime compensation as provided in this section. No overtime in excess 
of the administrative workweek shall be ordered or approved except by an 
officer or employee to whom such authority has been specifically delegated by the 
head of the department or agency. 


Also, in sections 1 and 5, Part II, of the original regulations of the 
Civil Service Commission under the law, dated May 8, 1943 (Depart- 
mental Circular 424) provides: 


Administrative work-week for full-time employees.—The administrative work- 
week for each group of full-time employees shall be the minimum number of 
hours of work per week specified by the general public regulations issued by the 
head of a department or independent establishment pursuant to section 2 of the 
Act of March 14, 1936, 49 Stat. 1161, 5 U. S. C. 29a, and in accordance with 
applicable circulars of the Bureau of the Budget. 

+ a ” * e e * 

Intermittent or irregular employees.—Intermittent or irregular employees are 
employees who are not regularly required to work a specified minimum number 
of hours. Employees whose work requires them to remain at, or within, the 
confines of their posts of duty for more than forty hours per week, but does not 
require that all of their time be devoted to actual work, may be considered to be 
intermittent or irregular employees, or in the discretion of the head of the 
department or agency concerned, may be considered to be full-time employees 
having such administrative workweek as is specified by such head. 


There is for noting that the statute authorizes the granting of com- 
pensatory time off from duty for “work” in excess of 48 hours in any 
administrative workweek. Neither the statute nor the regulations 
specify the amount of compensatory time off from duty that must be 
granted administratively for work or a duty status in excess of 48 
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hours per week. It reasonably may be inferred that, for employees 
who actually are working—that is, actually are engaged in their reg- 
ular duties for time in excess of 48 hours per week—compensatory time 
off from duty should be granted hour for hour for the excess over- 
time worked. Compare 23 Comp. Gen. 258. However, section 5, 
part II, of the original regulations of the Civil Service Commission 
above quoted clearly recognizes a distinction between that class of 
personnel and “Employees whose work requires them to remain at, 
or within, the confines of their posts of duty for more than forty hours 
per week, but does not require that all of their time be devoted to ac- 
tual work.” Compare 22 Comp. Gen. 745, 752, 807, having reference 
to the joint resolution of December 22, 1942, and the President’s reg- 
ulations issued thereunder. 

‘It is understood from your letter that, pursuant to the discretion 
vested in you by the regulations of the Civil Service Commission, you 
have classed physicians at Veterans’ facilities as full-time employees 
rather than intermittent or irregular employees and have prescribed 
an administrative workweek for them of 48 hours per week; also, that 
the amount of compensatory time off from duty for work in excess of 
48 hours has been administratively evaluated, having regard for the 
nature of the duties performed by the physicians and the amount of 
time they are not required to work but are required to be available for 
duty. The nature of the duties required of physicians at hospitals is, 
of course, well known and it is to be presumed that the Congress in 
enacting the provision vesting discretion in administrative officers to 
grant compensatory time off from duty for “work” in excess of 48 
hours per week had in mind existing employment conditions through- 
out the Federal service. Hence, you are advised (1) that the evalua- 
tion of the extra duties of an officer of the day at a Veterans’ facility for 
compensatory time purposes, set forth in administrative order of Aug- 
ust 26, 1943, quoted in your letter, was within your administrative dis- 
cretion and is not subject to review or revision by this office and (2) 
that payment to Dr. Edward F. Ducey for additional overtime com- 
pensation on the basis of the facts presented is not authorized. 


(B-33199) 


RENTAL AND SUBSISTENCE ALLOWANCES—CHILDREN IN CUSTODY 
OF OFFICER’S FORMER WIFE WHO IS REMARRIED TO ANOTHER 
OFFICER ; 


Where custody of a divorced naval officer’s minor child was awarded by court 
decree to the officerjs former wife, who remarried another officer assigned 
public quarters for occupancy by himself and dependents, and the child 
occupied such quarters-with its stepfather, the divorced officer is not en- 
titled to payment of increased rental allowance authorized under the Pay 


—- OS DOD et OOO 





DECISIONS OF THE COMPTROLLER GENERAL 455 


Readjustment Act of 1942, on account of legitimate unmarried children 
under 21 years of age, but he is entitled to increased subsistence allowance 
on account of such child, if he contributes to the child’s support. 

Where the minor children of a divorced officer of the military or naval services 
are in the legal custody of their mother, who is remarried to another officer 
who is not assigned public quarters and is paid rental allowance in lieu 
thereof, this office will not question otherwise proper payments of increased 
rental and subsistence allowances to the divorced officer in accordance with 
the Pay Readjustment Act of 1942, on account of legitimate unmarried chil- 
dren under 21 years of age, provided it is shown that he contributes to their 
support. 23 Comp. Gen. 71, amplified. 

A divorced officer of the military or naval services who occupies bachelor offi- 
cers’ quarters and whose minor children are in the legal custody of the 
officer’s former wife, who is remarried to another officer receiving a rental 
allowance in lieu of being furnished public quarters for himself and depend- 
ents, is entitled to the full amount of the increased rental allowance and the 
subsistence allowance authorized by the Pay Readjustment Act of 1942, on 
account of legitimate unmarried children under 21 years of age, provided 
it is shown that he contributes to their support. 23 Comp. Gen. 71, amplified. 


ee Comptroller General Yates to the Secretary of the Navy, December 
1943: 


Reference is made to your letters of March 16, 1943, and June 9, 1943, 
with enclosure’, relative to the right of Lieutenant William R. 
Crutcher, USNR, to increased rental and‘subsistence allowances as 
for an officer with a dependent (minor child in custody of divorced 
wife) upon the facts appearing, and related questions. 

Your letter of March 16, 1943, is as follows: 


There is transmitted herewith a letter from the Disbursing officer, U. S. Sub- 
marine Base, New London, Conn., dated February 13, 1943, with enclosures and 
accompanying endorsement, relative to the right of a divorced officer to ipcreased 
rental and subsistence allowances for dependent (minor child in custody of 
former wife) under the circumstances outlined in the enclosed correspondence. 

Your decision is requested on the questions presented in the enclosed cor- 
respondence, as follows: 

(1) Whether Lieutenant William R. Crutcher, USNR, is entitled to increased 
rental and subsistence allowance as an officer with a dependent (minor child 
in custody of former wife) when his former wife is remarried to an Army officer 
who is assigned public quarters and said child is living in such quarters. 

(2) Whether a divorced officer is entitled to increased rental and subsistence 
allowances for a dependent (minor child in custody of former wife) in cases 
where the child’s mother is remarried to an officer who is not assigned public 
quarters for himself and dependents, and is therefore drawing rental allowance. 

(3) If the answer to query (2) is in the affirmative, whether a divorced officer 
who occupies bachelor officers’ quarters is entitled to increased rental and sub- 
sistence allowances for a dependent (minor child in custody of former wife) in 
cases where the child’s mother is remarried to an officer who is not assigned 
public quarters for himself and dependents, and is therefore drawing rental 


allowance. 

It appears from enclosures with your submission that Anne Mallory 
Crutcher was granted a divorce a vinculo matrimonii from William R. 
Crutcher under a decree entered September 3, 1940, in the Circuit 
Court of the Fifteenth Judicial Circuit of Florida, in and for Palm 
Beach County, in the chancery cause of Anne Mallory Crutcher, plain- 
tiff v. William R. Crutcher, defendant; that under the provisions of 
said decree Anne Mallory Crutcher was awarded the care, custody, and 
control of Caroline Mallory Crutcher, minor child of the parties, sub- 
ject to further orders of the court; and that William R. Crutcher was 
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required to pay to plaintiff the sum of $50 per month for the care, 
maintenance and support of said minor child, the court retaining 
jurisdiction of the cause insofar as said minor child was concerned. 
It further appears that Anne Mallory Crutcher subsequently married 
Major L. M. Von Schilling, Jr., U. S. Army, and that the minor 
daughter, Caroline Mallory Crutcher, as a member of her stepfather’s 
family, resides in public quarters assigned to that officer for himself 
and his dependents, at Fort George G. Meade, Maryland. 

Lieutenant Crutcher certifies (February 11, 1943) that he has paid 
the “alimony” he was required by the decree to pay for the care, main- 
tenance and support of the said child, “as evidenced by certified copies 
of receipts for the last quarter.” However, no copies of receipts show- 
ing any payments accompanied your submission. 

It has been held by this office and by the Court of Claims that com- 
mutation of quarters, or rental allowance, is no part of the pay proper 
of an officer, but is designed and intended rather as in the nature of 
reimbursement for expenses necessarily incurred by him as rental for 
private quarters for his dependent(s) by reason of the failure or in- 
ability of the Government to furnish public quarters adequate for their 
accommodation; and that if an officer’s dependents reside in public 
quarters assigned to another officer, there is no right to the increased 
allowance on account of dependents. In Byrne v. United States, 87 C. 
Cls. 241, 248, the court said: 

* +s Commutation is for the purpose of compensating an officer for 
expenses incurred in providing private quarters for himself and his dependents 
when the Government fails to provide public quarters. On this theory only can 
recovery be had and, as it appears in this case that the officer has not been 
put to any expense, no right to reimbursement has been established. 

Cf. 15 Comp. Gen. 524, reference (f) of first indorsement of March 
9, 1948, with your submission. Also, cf. Beery v. United States, 87 
C. Cls. 557, 562, where the court said: 

It is now well settled by the decisions of this Court beginning with the 
case of Odell v. United States, 38 C. Cis, 194, that commutation for quarters 
is reimbursement to an officer for expense paid by him for private quarters 
when the Government fails to furnish him public quarters, and if an officer 
incurs no expense in providing quarters for his dependents, there is no reim- 
bursement. * * * 

It may be pointed out here that the case of James B. Glennon v. 
United States, 66 C. Cls. 723, reference (c) in first indorsement, 
supra, which was contrary to decisions of the Comptroller General, 
A-14562, November 8, 1926, and May 16, 1927, in the same matter, also 
referenced (a) and (b) in said indorsement, was overruled pro tanto 
by the Court of Claims in the Byrne case. 

The rule thus stated would appear to be applicable here. The 
minor daughter of Lieutenant Crutcher is in the care, custody and 
contro] of his former wife pursuant to the dictate of the divorce 
decree, and is occupying public quarters assigned to her stepfather 
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by the Government for the occupancy of himself and his dependents. 
Manifestly, Lieutenant Crutcher incurs no expense in providing 
private quarters for his daughter by reason of the failure of the 
Government to provide public quarters when she is occupying quar- 
ters furnished by the Government. 

Accordingly, it must be held that upon the facts presented, Lieu- 
tenant Crutcher is not entitled to be credited with increased rental 
allowance on account of his minor daughter under the circumstances 
set forth in question numbered (1) of your submission and said 
question is answered in the negative insofar as increased rental al- 
lowance is concerned, with the understanding that this does not 
apply to increased subsistence allowance, which is payable to an 
officer with dependent(s) regardless of whether said officer and his 
dependents occupy public quarters. 

Questions numbered (2) and (3) above apparently do not have 
reference to a particular case or cases and, presumably, the decision 
requested is sought for the guidance of disbursing officers of your 
Department in any cases that may arise involving conditions such as 
outlined in said questions. 

Your letter of June 9, 1943, referred to a decision of this office, 
B-28900, January 9, 1943, and, also, to your original submission in 
the instant matter. The cited decision involved the right of an 
officer of the Coast Guard, Lieutenant (jg) John R. Harris, to in- 
creased rental and subsistence allowances by reason of dependents 
(two minor sons in custody of Harris’s divorced wife, who had 
married another Coast Guard officer who was not assigned public 
quarters but was paid increased rental allowances in lieu thereof). 

The decision was rendered to Lieutenant Harris and sustained a 
previous disallowance of his claim by the Claims Division of this 
office, and was, in pertinent part, as follows: 

* * * The decisions of this office have held that section 4 [act of June 
10, 1922, 42 Stat. 627, as amended] was drawn with respect to the normal 
situation of a father and husband as the head of a family and charged with the 
legal duty to support his wife and children, and the rule that has been adopted 
in the settlement of accounts and claims involving increased allowances claimed 
by divorced officers on behalf of children is that where the custody of the chil- 
dren has been awarded to the divorced wife, and she remarries an officer of 
the military or naval services, and the children become members of his house- 
hold, the divorced officer is to be treated as an officer without dependents for 
the purposes of rental and subsistence allowances. The basis for this rule is 
that from the date of marriage of the former wife to an officer in the services, 
the children become his stepchildren and whether or not he exercises such 
right, he has the right of claiming allowances as for an officer with dependent 
children and always in the matter of the assignment or nonassignment of public 
quarters, they are his children. 

It was stated in your letter of June 9, 1943, supra, that the Bureau of 
Supplies and Accounts had no knowledge of the rule announced in that 
decision, which was rendered to the claimant himself, “until a copy 
of the decision was unofficially received in the Bureau of Supplies and 
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Accounts from a Special Disbursing Agent of the U. S. Coast Guard 
on or about May 8, 1943.” Your letter then restated the three queries 
posed in your letter of March 16, 1943, as set out above, and requested 
“that the Comptroller General of the United States withhold appli- 
cations of the ruling prescribed in decision B-28900 of January 9, 1943, 
until such time as the Navy Department promulgates the instructions 
based on the decision to be rendered by the Comptroller General of 
the United States on the specific questions set forth in the preceding 
paragraph.” 

With a letter of June 18, 1943, you transmitted a letter from Lieu- 
tenant O. F. McClow, Special Disbursing Agent (Navy), U. S. Coast 
Guard, with enclosure and accompanying indorsement with further 
reference to the case of Lieutenant (jg) John R. Harris and stated in 
relevant part as follows: 

In this connection your decision is requested on the specific question raised 
by the Bureau of Supplies and Accounts in the enclosure, namely, whether the 
ruling announeed in the Comptroller General's decision B—28900, dated January 9, 
1943, is applicable, in determining the right of Lieutenant (jg) Harris to in- 
creased rental and subsistence allowances as an officer with dependents (minor 
child in custody of former wife), on and after June 1, 1942, in view of the un- 


restricted language used in Section 4 of the Pay Readjustment Act of 1942 
(56 Stat. 361; 37 U. S. C. 104). 


In reply to that submission you were informed in decision B-28900, 
July 30, 1943, 28 Comp. Gen. 71, that except where it was shown that 
a divorced officer had been absolved from the responsibility to support 


his child or children, or that his child or children had been emanci- 
pated, or that the divorced officer had refused to support his child or 
children, this office would not, in cases of divorced officers, question 
otherwise proper payments of increased allowances under the Pay 
Readjustment Act of June 16, 1942, 56 Stat. 361, on account of legiti- 
mate unmarried children under 21 years of age. 

The conditions outlined in questions numbered (2) and (3) of your 
present submission would appear to be reasonably within that rule. 
The Court of Claims, in the case of Odell v. United States, 38 C. Cis. 
194, which apparently has been the pattern for subsequent decisions of 
that court on similar subjects, held that commutation of quarters was 
a form of reimbursement, and not a part of the compensation of an 
officer, and that where there was no expense for quarters, the claimant 
occupying public quarters, there could be no commutation. However, 
the court said that if the claimant there had occupied quarters not 
belonging to the United States, and was otherwise entitled under the 
circumstances to quarters, the fact that he was not charged for the use 
of such quarters would not be material and would not affect the right 
and obligation of the parties. While rental allowances are, of course, 
in lieu of public quarters, when an officer furnishes private quarters 
for himself and his dependents, the Government is not concerned 
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whether he pays rent, or what rent he pays—whether more or less than 
the amount of his specified rental allowance—or what arrangements 
he has or may have for defraying the expense, if any, of such rental. 
An officer may expend more for the rental of private quarters than 
the rental allowance to which he is entitled. Also, he may pay less. 
Ordinarily, it would appear reasonable to assume that the presence 
of one or more stepchildren in the household would necessitate the 
rental of more capacious quarters than would be adequate for the 
officer and his wife. It may be presumed in such a case that the 
mother of the stepchild or stepchildren would make contribution to 
the cost of rental of private quarters in order to relieve her husband 
of the additional expense entailed by the presence of her child or 
children in the family where the natural father of the child or children 
was contributing to its or their support. However that may be, in 
cases such as outlined in your question numbered (2) there would ap- 
pear to be no necessity for inquisition as to any arrangements which 
may maintain between the mother and stepfather of the children; and 
where it appears that the children of a divorced officer are in the legal 
custody of their mother who is remarried to an officer of the military 
or naval services who is not assigned public quarters, and is paid 
rental allowances in lieu thereof, this office will not question otherwise 
proper payments of increased rental and subsistence allowances to said 
divorced officer as for an officer with dependents (minor child or 
children in custody of divorced wife) if he contributes to their support, 
and question No. (2) is answered accordingly. 

Question No. (3) is as to whether a divorced officer who occupies 
bachelor officers’ quarters is entitled to increased rental and subsistence 
allowances for a dependent (minor child in custody of a former wife) , 
in cases where the child’s mother is remarried to an officer who is not 
assigned public quarters for himself and dependents, and, therefore, is 
entitled to rental allowances. 

For some time it was the rule, under several decisions of the Court 
of Claims which need not now be cited, that an officer who occupied 
bachelor quarters at his permanent station, whose dependents did not 
occupy public quarters by reason of their unavailability, was not en- 
titled, under the act of June 10, 1922, 42 Stat. 625, as amended by the 
act of May 31, 1924, 43 Stat. 250 (Title 37 U. S. C., section 10), to be 
paid the full rental allowance to which he would otherwise be entitled, 
but only the difference between the rental value, as fixed by statute, of 
the number of rooms which he was entitled to be assigned as an officer 
with dependents, and the number of rooms actually occupied by him 
at his permanent station. However, in the case of Mumma v. United 
States, 99 C. Cls. 261 decided February 1, 1943, the court overruled 
Ageton v. United States, 95 C. Cls. 718, and held that under the provi- 
sions of the cited act an Army officer with dependents who was not 
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assigned as quarters at his permanent station “the number of rooms 
provided by law for an officer of his rank” was entitled to be paid the 
full amount of rental allowance prescribed by law in lieu thereof, 
without deduction therefrom for the lesser number of rooms assigned 
to him for occupation without his dependents. That decision had to 
do with the act of June 10, 1922, as amended. The language and form 
of section 6 of the act of June 16, 1942, as amended, differs somewhat 
from that of the earlier law, but the general intent, purpose and effect 
would appear to be substantially the same. Hence, the decision of the 
Court of Claims in the Mumma case, would appear to be applicable to 
a similar situation arising under the later law. Therefore, if an offi- 
cer otherwise is entitled to increased rental and subsistence allowances 
for a dependent child, your question No. 3 is answered in the affirma- 
tive. 

The requirement herein that a divorced officer claiming the increased 
allowances on account of his minor children must show that he con- 
tributed to their support when such children have become the step- 
children of another officer is to be regarded as a qualification or am- 
plification of the third exception stated in the concluding paragraph of 
the decision of July 30, 1943, B-28900, 28 Comp. Gen. 71. 


(B-38078) 


PAY—AVIATION AND SUBMARINE DUTY—COMPUTATION IN CONNEC- 
TION WITH SEA AND FOREIGN SHORE DUTY PAY 


Section 18 of the act of March 7, 1942, which authorized the per centum increase 
in base pay for sea or foreign shore duty provided therein to be included in 
computing increases in pay for aviation and submarine duty, does not au- 
thorize the computation of sea duty or foreign service pay on aviation pay, 
notwithstanding the fact that in the case of “nonflying” officers, when the 
statutory limitation of $720 per annum on their aviation pay is applied, no 
benefit is derived from computing aviation pay on the increase for sea duty 
or foreign service, as directed by the statute. Insofar as that portion of 
the decision in 21 Comp. Gen. 932 with respect to submarine and diving duty 
pay is inconsistent herewith, it will no longer be followed. 


Ae Comptroller General Yates to the Secretary of the Navy, December 


There has been considered your letter of November 1, 1943, with 
enclosures, file JAG: K: WJG: hr SO1028 169, relative to an excep- 
tion taken by the Audit Division of this office to a payment made 
to Lieutenant (jg) John B. Rowe, U.S. Navy, on D. O. voucher No. 
92 of the March, 1942, accounts of the disbursing officer, Second 
Marine Aircraft Wing. The exception referred to questioned the 
right of Lieutenant Rowe to the percentage increase in pay for sea 
and foreign service duty computed on his aviation pay as for a 
nonflying officer. ' 
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Authority for additional pay for sea or foreign service duty at the 
time the payment here concerned was made was contained in section 
18 of the act of March 7, 1942, 56 Stat. 148, which provided: 

Sec. 18. Hereafter the base pay of any enlisted man, warrant officer, or 
nurse (female) in the military or naval forces of the United States shall be 
increased by 20 per centum and the base pay of any commissioned officer in 
such forces shall be increased by 10 per centum for any period of service while 
on sea duty, or duty in any place beyond the continental limits of the United 
States or in Alaska, which increases in pay shall be in addition to pay and 
allowances as now authorized: Provided, That the percentum increases herein 
authorized shall be included in computing increases in pay for aviation and 
submarine duty: Provided further, That this section shall be effective from 
December 7, 1941, and shall cease to be in effect twelve months after the 
termination of the present war is proclaimed by the President. 

(See, also, the similar current provision contained in section 2 of the 
Pay Readjustment Act of 1942, 56 Stat. 360.) 

For a number of years the naval appropriation acts have con- 
tained a provision fixing the maximum aviation pay for “nonflying 
officers.” Since the fiscal year 1940, up to and including the fiscal 
year 1944, the rate of such pay has been limited to the rates pre- 
scribed by law for the Army, the Naval Appropriation Act, 1942, 
pertinent to the present case providing under the heading “Bureau 
or Supriies AND Accounts, Pay Subsistence, and Transportation of 
Naval Personnel,” subheading “Pay of naval personnel,” 55 Stat. 
158: 

* * * for incteased pay for officers of the Regular Navy for making 

aerial flights, no part of which shall be available for increased pay for making 
aerial flights by more than nine officers above the rank of captain, nor by 
nonflying officers or observers at rates in excess of those prescribed by law 
for the Army, which shall be the legal maximum rates as to such nonflying 
officers or observers * 
Since the fiscal year 1941 cotiabon pay for “nonflying officers” in the 
Army has been limited to a maximum of $720 per annum, the Mili- 
tary Appropriation Act, 1942, providing under the heading “F1- 
NANCE DEPARTMENT, Pay of the Army,” 55 Stat. 368: 

For pay of the Army of the United States * * * aviation increase to 
commissioned and warrant officers * * * none of which shall be available 
for increased pay for making aerial flights by nonflying officers at a rate in 
excess of $720 per annum, which shall be the legal maximum rate as to such 
officers * * 

The wording of the statutes seems clear and explicit. The act of 
March 7, 1942, specifically provides that the “base pay” of any com- 
missioned officer shall be “increased by 10 per centum” for any period 
of service while on sea duty, or duty in any place beyond the conti- 
nental limits of the United States or in Alaska. Aviation pay, whether 
paid to a flying officer or a “nonflying officer”, is no part of his base 
pay and, hence, the per centum increase in “base pay” for sea duty and 
foreign service is not to be computed thereon. The first proviso that 
“the per centum increases herein authorized shall be included in com- 
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puting increases in pay for aviation and submarine duty” is likewise 
plain. The “per centum increases herein authorized” are the per centum 
increases of “base pay” authorized for sea duty and foreign service. 
Such increases of the base pay are to be included as a part of the pay 
on which aviation and submarine pay is computed. That is, aviation 
pay is to be computed on the officer’s pay including any sea duty gr 
foreign service pay; and in that sense and to that extent the aviation 
pay is authorized to be computed on the sea duty or foreign service pay. 
But that does not mean that the authorization may be reversed and 
read as authorizing the computation of sea duty or foreign service pay 
on the aviation pay. The circumstance that a “nonflying” officer’s 
aviation pay is otherwise limited to a rate not in excess of $720 per 
annum, so that he derives no benefit from computing his aviation pay 
on that portion of his pay representing the sea duty or foreign service 
increase, cannot serve to authorize the computation of his sea duty 
or foreign service pay on his aviation increase, instead of computing 
his aviation pay on his pay, including the sea duty or foreign service 
increase, as directed by the statute. To the extent that the answer to 
the first question in the decision of April 17, 1942, 21 Comp. Gen. 932— 
where the submarine pay of enlisted men was treated, in effect, as a 
part of their base pay on which the statute authorized the computation 
of the sea duty or foreign service increase—is in conflict with the 
views stated herein, that part of the decision no longer will be fol- 
lowed. See, in such connection, however, the act of August 4, 1942, 
56 Stat. 736, authorizing the computation of submarine pay for en- 
listed men, as well as officers, on a per centum basis. Such per centum 
increases are to be computed, of course, on their pay as increased for 
sea duty, as expressly provided in section 2 of the Pay Readjustment 
Act of 1942, supra, similar in such respects to the said act of March 7, 
1942. 

Accordingly, I have to advise that there appears no basis for modi- 
fication of the action of the Audit Division of this office referred to 
in your letter. 


(B-38761) 


EMPTY CONTAINERS—DISPOSITION OF REFUNDS OF DEPOSITS 


Where an empty container, upon which the Government placed a deposit at 
the time of delivery of its contents, is not returned within the time limit 
allowed, and under the terms of the purchase order the seller considers that 
title thereto passes to the Government apon expiration of the time limit, 
the amount thereafter received from the contractor upon return of the con- 
tainer partakes of the nature of proceeds from a sale of surplus Govern- 
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ment property, and, as such, should be covered into the Treasury as mis- 
cellaneous receipts, rather than credited to the appropriation from which 
payment was made as is the case with respect to deposits for containers 
returned within the prescribed time limit. 


Comptroller General Warren to N. A. Olmstead, Department of Agriculture, 
December 23, 1943: 


Ihave your letter of December 3, 1943, reference T-9.034, as follows: 


The enclosed voucher in favor of Commercial Solvents Corporation, 17 East 42nd 
Street, New York 17, New York, for $43.87, lists a drum deposit charge of $5,00, 
and your decision is desired as to whether funds under the control of the Bureau 
of Animal Industry are available for the payment of deposit charges on returnable 
containers. Copies of correspondence with the vendor regarding these charges 
are enclosed for your information, together with a copy of Purchase Order 6473A. 

The purchasing officer of the Bureau has advised that many vendors are un- 
willing to furnish supplies in returnable containers without payment of a deposit 
charge to guarantee the return of the container. In some instances, quotations 
and bids have been solicited requesting the vendor to state the number of days 
during which the container would be loaned to the Bureau free of charge and 
the rental rate to be paid if the container was not returned prior to the expiration 
of the free-loan period. Some vendors have refused to furnish containers on 
this basis and insist upon payment of a deposit charge at the time payment is 
made for the supplies. If funds under control of the Bureau of Animal 
Industry may legally be used for payment of deposit charges, answers are desired 
to the following questions: 

1. May the amount received from the vendor as a refund of the deposit charge 
be deposited to the credit of the appropriation from which the deposit charge 
was originally paid? 

2. If a container on which a deposit charge has been paid is destroyed while 
it is in possession of the Bureau without negligence on the part of the Bureau 
employee, is the Bureau entitled to a refund of the amount paid as a deposit? 

If it is your decision that funds under control of the Bureau of Animal Indus- 
try are not available for payment of deposit charges is there any objection to the 
purchase by the Bureau of the container furnished with the initial purchase of 
supplies from a particular vendor and exchanging this container for the container 
to be furnished with the next subsequent purchase from the same vendor in order 
to avoid payment of deposit charges? 


The voucher itemizes the charge as follows: 
1 drum Gold Shield Ethyl Absolute Alcohol USP 200 


proof tax free 
Less: Credit 1 returnable drum 


The purchase here involved resulted from an open market quotation 
of October 11, 1943, and on the purchase order issued October 15, 1943, 
appears a notation as follows: 


Normj—An allowance of $1.25 to be made for invoice value of alcohol. Drum 
to be charged at $5.00 which is returnable for full credit if returned to plant of 
origin, freight collect, in good condition within 45 days from dates of invoice. 

In response to an administrative inquiry regarding the above 
note and the bill as presented by the vendor it was stated in the com- 
pany’s letter of November 24, 1943, as follows: 
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Please know that all of our sales of industrial alcohol are in accord with ceiling 
prices established by the 0. P. A. The credit which we allowed you for one re- 
turnable drum of $1.25 represents the used value of the container and is in accord 
with the O. P. A. used drum price ceiling in effect at the time we issued our quota- 
tion covering your purchase on Oct. 11, 1943. 

To conserve steel required for the manufacture of steel drums the O. P. A. 
maximum price regulation No. 28 provides that the seller may require the buyer 
to return a container and he may charge a reasonable deposit for the return of such 
container. Our deposit charge is therefore $5.00 for the drum which container is 
returnable for full credit if it is returned to our plant of origin in good condition 
within 45 days from date of our invoice. In other words you pay us the deposit 
charge of $5.00 and if you do not elect to return the container for full credit the 
title of the drum of course would automatically pass to you upon your failure to 
return the drum within the period specified. The purpose of the deposit charge 
for containers as provided in the O. P. A. regulation is to keep the drums in service 
for as many trips as they will stand. Still, containers are very short and the 
deposit system is the best course to follow from a conservation standpoint. 

In decision of January 30, 1940, B-8121, to the Secretary of the 
Interior, it was stated : 

It has béen the rule of the accounting officers of the Government for a number 
of years that when specific provision is made in purchase contracts or agreements 
for the return of containers to the contractor at a stipulated price, the amount 
paid originally for such containers is only a tentative charge against the appro- 
priation involved, and the receipts from the return of said containers are (tfor 
Cononttinn to the credit of the appropriation from which tentative payment was 
inade. 


That rule has no application in respect of the amount of the credit 
allowed on the voucher submitted, as there is not involved here the 
refund of the deposit made for the return of a container. The drum 
involved here was not returned within the 45-day period from date of 
invoice during which the deposit would have been refunded. Where 
an empty container, under the terms of a purchase such as here involved, 
is not returned within the time limit allowed, the seller considers that 
title thereto passes to the United States and, if so, when it is returned 
after it has become the property of the United States, the amount re- 
ceived therefor, from the Government’s standpoint, partakes of the 
nature of proceeds from a sale of surplus property and, as such, is for 
covering into the Treasury as miscellaneous receipts. Where a deposit 
is required to insure the return of a container, the responsibility of the 
bailee generally is enlarged to the extent of an insurer and the return 
of the container is a condition precedent to refund of the deposit. 
Generally, there would be no merit in a claim for refund of a deposit 
where the container has been destroyed and because thereof it cannot 
be returned. 

Accordingly, you are advised that the appropriation available for 
the purchase of the alcohol here involved is available, also, for payment 
of deposit charges required by the terms of the agreement on the drum 
containing the alcohol purchased, and that the $1.25 credit allowed 
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for the used value of the drum returned should be deposited and cov- 
ered into the Treasury as miscellaneous receipts under the receipt sym- 
bol and title, “4260-Refund on empty containers.” 


(B-38859) 


OFFICERS AND EMPLOYEES—PAYMENT FOR LEAVE AFTER ACCEPT- 
ANCE OF COMMISSION IN PUBLIC HEALTH SERVICE 


Under section 8 of the act of November 11, 19438, granting to commissioned officers 
of the Public Health Service, even though serving essentially in a civilian 
capacity, all rights, etc., provided by law for commissioned military and 
naval personnel “on account of active military or naval service” with certain 
exceptions, a civilian employee occupying a permanent position who accepts 
a commission in the Public Health Service on or after the effective date of 
the said act without break in service is entitled under the act of August 1, 
1941, as amended, to be paid for accumulated or accrued annual leave con- 
currently with such service or to elect to have the leave remain to his 
credit until his return from such service. 


Comptroller General Warren to the Federal Works Administrator, December 28, 
1943: 


I have your letter of December 9, 1943, as follows: 


Mr. Clarence H. West, an Associate Construction Engineer, employed by this 
Agency, has accepted a commission with the Public Health Service and the ques- 
tion arises as to whether he is entitled to receive in addition to his pay in the 
Public Health Service, compensation in his civilian position with this Agency, 
covering his accumulated or current accrued leave, or to elect to have such leave 
remain to his credit until his return to this Agency from the Public Health 
Service. 

The Act approved November 11, 1943 (Public Law 184, 78th Congress, 1st Ses- 
sion) relating to the Public Health Service, provides by Section 8 thereof, as 
follows : 

“Sec. 8. (a) For the purposes of this section— 

“(1) the term ‘full military benefits’ means all rights, privileges, immunities, 
and benefits provided under any law of the United States in the case of com- 
missioned military and naval personnel of the United States (including their 
surviving beneficiaries) on account of active military or naval service, including, 
but not limited to, burial payments in the event of death, six months’ pay in case 
of death, veterans’ compensation and pensions and other veterans’ benefits, re- 
tirement, including retirement for disability, the rights provided under the 
Soldiers’ and Sailors’ Civil Relief Act, as amended, the National Service Life In- 
surance Act, as amended, travel allowances, including per diem allowances for 
travel without regard to repeated travel between two or more places in the 
same vicinity, allowances for uniforms, exemption of certain pay from Federal 
income taxation, and other benefits, privileges and exceptions under the Internal 
Revenue laws; 

“(2) the term ‘limited military benefits’ means full military benefits, except 
veterans’ compensation and pensions and other veterans’ benefits, and eligibility 
under the National Service Life Insurance Act, as amended. 

“(b) Beginning with the date of enactment of this Act, commissioned officers 
of the Public Health Service, regular and reserve (including their surviving 
beneficiaries ) — 

“(1) in time of war, shall be entitled to limited military benefits with respect 
to all active service in the Public Health Service ; 
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“(2) while such officers are detajled for duty with the Army, Navy or Coast 
Guard, shall be entitled to full military benefits with respect to such duty; 

“(3) while such officers are serving outside the continental limits of the 
United States or in Alaska in time of war, shall be entitled to full military bene- 
fits with respect to such service. 

“(c) In time of war, the President may by Executive order declare the com- 
missioned corps of the Public Health Service a part of the military forces of 
the United States and provide the extent to which it shall be subject 40 the 
Articles of War and the Articles for the Government of the Navy. Upon the issu- 
ance of such an Executive order, all commissioned officers of the Public Health 
Service, regular and reserve (including their surviving beneficiaries), shall be 
entitled to full military benefits with respect to active service rendered while 
the Public Health Service is a part of the military forces of the United States.” 

The Act of August 1, 1941 (55 Stat. 616), as amended, provides, as follows: 

“That employees of the United States Government, its Territories or posses- 
sions, or the District of Columbia (including employees of any corporation created 
under authority of an Act of Congress which is either wholly controlled or wholly 
owned by the United States Government, or any corporation, all the stock of 
which is owned or controlled by the United States Government, or any department, 
agency, or establishment thereof, whether or not the employees thereof are 
paid from funds appropriated by Congress), who, subsequent to May 1, 1940, 
shall have entered upon active military or naval service in the land or naval 
forces of the United States by voluntary enlistment or otherwise, shall be en- 
titled to receive, in addition to their military pay, compensation in their civilian 
positions covering their accumulated or current accrued leave, or to elect to 
have such leave remain to their credit until their return from active military 
or naval service.” 

It would appear that the term “limited military benefits” in paragraph 2 of 
subsection (a) of Section 8 would include the benefits afforded by the Act of 
August 1, 1941, supra, for the reason that this term is defined to mean full mili- 
tary benefits with certain exceptions which do not include those provided by the 
Act of August 1, 1941, as amended. 


An early consideration of your decision upon the question presented would 
be greatly appreciated. 


Under the definition of the terms “full military benefits” and “limited 
military benefits” contained in section 8 (a) of the act of November 11, 
1943, 57 Stat. 588, Public Health Service officers, even though they 
may serve essentially in a civilian capacity rather than in a military 
capacity, are entitled to “all rights, privileges, immunities, and benefits 
provided under any law of the United States in the case of commis- 
sioned military and naval personnel of the United States * * * 
on account of active military or naval service,” with certain exceptions 
when entitled only to “limited military benefits” not here involved. 
The right or benefit granted by the act of August 1, 1941, as amended 
by the act of April 7, 1942, 56 Stat. 200, quoted in your letter, vests 
in a civilian-employee of the Government, occupying a permanent 
position when he enters upon “active military or naval service.” 
Hence, when a civilian employee accepts a commission in the Public 
Health Service, the right or benefit provided by the act of August 1, 
1941, as amended, to be paid for accumulated or accrued annual leave 
or to elect to have such leave remain to his credit until his return 
from active military or naval service, immediately attaches and, 
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accordingly, it may be regarded as a right or benefit “on account of 
active military or naval service” within the meaning of the act of 
November 11, 1943, 57 Stat. 587. That is, such right or benefit vests 
only because a civilian employee enters upon active military or naval 
service, which, by operation of the November, 1943, statute quoted in 
your letter, now includes commissioned service in the Public Health 
Service. 

Accordingly, if Mr. Clarence H. West was commissioned in the 
Public Health Service on or after November 11, 1943 (see section 8 (b) 
of the act, 57 Stat. 589), and there was no break in service between his 
civilian status and his commissioned status in the Public Health Serv- 
ice, he is entitled to the benefits of the act of August 1, 1941, as 
amended. 


(B-18159) 


CONTRACTS—COST-PLUS—ERRONEOUS PAYMENT BY COST-PLUS 
SUBCONTRACTOR OF UNEARNED WAGES 


Under a cost-plus-a-fixed-fee prime contract providing for reimbursement to the 
contractor of the actual cost of the work, including “losses and expenses, not 
compensated by insurance or otherwise,” and requiring the contractor to 
employ qualified and efficient workers in conformity with the best standard 
practices, the prime contractor may be reimbursed amounts paid to its 
subcontractor, under a cost-plus subcontract containing reimbursement pro- 
visions similar to those of the prime contract, for wage overpayments re- 
sulting from errors in recording time worked, where the contracting officer 
determines that the subcontractor’s timekeeping system conforms to the 
best standard practice, and that neither the contractor nor subcontractor 


was remiss in the performance of its contractual obligations. 22 Comp. Gen. 
948, modified. 


Comptroller General Warren to the Secretary of War, December 31, 1943: 


Reference is made to your letter of October 30, 1943, requesting re- 
consideration of decision dated April 8, 1943, B-18159, 22 Comp. Gen. 
948, for the stated reasons that such decision— 


(a) * * * appears to have been based on an assumption that the loss 
resulted from the failure of the contractor to perform its contractual duty, while 
it now appears that there was no factual basis for such assumption but that the 
contracting officer has affirmatively found that notwithstanding the abnormal 
conditions attending the work it was carried on by the contractor “in accordance 
with the best standard practices”; (b) the contract specifically protects the con- 
tractor against loss unless “caused directly by bad faith or willful misconduct” ; 
and (c) there is no actual basis for holding the particular employees negligent 
merely because of an overpayment under abnormal conditions of $865.45 out of a 
total payroll of over $12,900,000. 


It may be noted at the outset that the payment for which reimburse- 
ment now is sought was made to the subcontractor by the prime con- 
tractor with full knowledge that it represented wage overpayments 
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previously made by the subcontractor to its employees. It is obvious, 
of course, that a prime contractor’s right to reimbursement for an 
expenditure similar to that here under consideration must be de- 
termined in the light of the exact liability established between it, the 
Government, and its subcontractor by the terms of the particular con- 
tract and subcontract involved, and that the result reached in any 
specified case might well be different under slightly varying con- 
tractual provisions or factual circumstances. 
The’subcontract here involved was executed September 4, 1940, be- 
tween Hercules Powder Company, prime contractor under cost-plus- 
a-fixed-fee contract No. W—Ord-462, dated August 16, 1940, and Mason 


& Hanger Company, as subcontractor, and provides, in pertinent part, 
as follows: 


ARTICLE II. In the performance of this Subcontract, the Subcontractor binds 
himself to the Contractor and to the Government to comply fully with all the 
undertakings and obligations of the Contractor, excepting such as do not 
apply to the work to be performed by the Subcontractor hereunder, as are set 
forth in the principal contract, which is hereby adopted and made a part of 
this subcontract, and a copy thereof is hereto attached, and excepting also 
such undertakings and obligations as are changed by the express provisions of 
this subcontract. 

ArTicte III. It being the intent and purpose of the parties hereto, except 
as herein otherwise provided, to place the Contractor in the same position in 
regard to this subcontract that the Government occupies in the principal con- 
tract, and to place the Subcontractor in the same position in regard to this 
subcontract that the Contractor occupies in said principal contract, it is ex- 
pressly stipulated and agreed that the Contractor has and reserves to himself, 
and the Subcontractor grants to said Contractor, the same rights and powers, 
in every detail and respect that the Government reserves to itself in the said 
principal contract; and the Subcontractor assumes all the obligations placed 
upon the Contractor by said principal contract in so far as the same apply 
to the work to be performed by the Subcontractor hereunder, and accepts and 
binds himself faithfully and fully to observe toward the Contractor and the 
Government each and every term and provision thereof, except as herein ex- 
pressly modified, so as to enable the Contractor to fulfill his every obligation 
to the Government according to the intent and provisions of said principal 
contract. 

a . . 7 . = e 


ArTicLtE VI. The Subcontractor shall be reimbursed by the Contractor in the 
manner described in Article VI-B of the principal contract for such cost of 
the work performed by Subcontractor, as designated in Article I hereof, to the 
extent that the Contractor is entitled to reimbursement for the same under 
Article VI-A of the said principal contract when such work and cost thereof 
have been approved by the Contractor and the Contracting Officer who executed 
the principal contract, or his duly authorized representative. * 


* + . s * * . 


AgtTicte X. Anything contained in this contract to the contrary notwith- 
standing, Contractor assumes hereunder no liability to Subcontractor in excess 
of that for which Contractor would be entitled to reimbursement under the 
said principal contract as cost in the event Contractor had performed the 
work for Government which Subcontractor has agreed to perform hereunder ; 
and Contractor shall not be obligated to make any payment whatsoever to 
Subcontractor hereunder, no matter what the nature thereof may be, unless 
such payments are approved by the Contracting Officer for the Government 
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as cost for which Contractor is entitled. to reimbursement from the Government 
under the said principal contract * * 


It is clear from the above-quoted provisions of the subcontract, that 
the liability of the prime contractor to the subcontractor thereunder 
for any particular item of cost not otherwise specificially provided 
for is to be determined exactly as if it were a cost incurred by the 
prime contractor for which reimbursement from the Government 
were being sought under the prime contract. The provisions of the 
prime contract relevant to the question involved are as follows: 

Articte VI-A. Reimbursement for Contractor's Expenditures. 

1. The Government shall bear all cost and expenses of every character and 
description incurred by the Contractor, when approved or ratified by the Con- 
tracting Officer, in connection with the acquisition of site, design, construction, 
equipping and operating of said plant, or any part thereof (including equipment, 


alterations, maintenance and closing down), which costs and expenses shall 
include but shall not be limited to the following items, to wit: 


> * * * * * a 


(j) Losses and expenses, not compensated by insurance or otherwise (in- 
cluding settlements of claims made between the Contractor and third parties, 
made with the written consent of the Contracting Officer), actually sustained by 
the Contractor in connection with the work and found and certified by the Con- 
tracting Officer to be just and reasonable, or determined by due process of law. 

. * + * . . = 

ARTICLE VIII-A. General. 

. 7 * . * > o 

2.* * * It is the understanding of the parties hereto, and the intention 
of this contract, that all work under this contract is to be performed at the 
expense of the Government and that the Government shall hold the Contractor 
harmless against any loss, expense or damage of any kind whatsoever arising 
out of or in connection with the performance of the work. 

3. The work shall be executed in the best and most workmanlike manner by 


qualified, careful and efficient workers, in conformity with the best standard 
practices. 


* * * + * « 


ARTICLE VIII-B. Special Requirements. 
1. The Contractor hereby agrees that he will: 


* 7. © a - * * 

(g) At all times use his best efforts in all acts hereunder to protect and sub- 
serve the interest of the Government. 

In your letter you state that consideration doés not appear to have 
been given in the decision of April 8, 1943, swpra, to the provisions of 
Article VIII-O-1 and 1-(a) of the prime contract. It is apparent 
that the reciprocal rights and obligations of the contractor and sub- 
contractor must be determined by the terms of the contract existing 
between them during the period of the subcontractual relationship. 
However, since it appears that the provisions of Article VITI-O-1 and 
1-(a) were first made a part of the prime contract by Supplement 5 
thereto, dated February 25, 1942, it is not believed that they properly 
inay be considered as affecting the rights and liabilities of the parties 
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with respect to the subcontract here involved, all work thereunder 
having been reported as completed by October 18, 1941. 

It may be conceded that under the provisions of Article VI-A-1-(j) 
and Article VIII—-A-2 of the prime contract, quoted above, reimburse- 
ment for losses and expenses similar to those here incurred by the sub- 
contractor is warranted if such losses and expenses actually be sus- 
tained by the contractor in connection with the work, and are found 
and certified by the contracting officer to be just and reasonable, 
provided, as held in the decision of April 8, 1948, such losses are not 
proximately attributable to the contractor’s own failure properly to 
perform the duties imposed upon it by other provisions of the contract, 
such as Articles VIII-A-3 and VIII-B-1-(g) here involved. 

In support of your contention that there exists no factual basis for 
an assumption that the contractor or subcontractor in the present case 
was remiss in the performance of its contractual obligations, there was 
transmitted with your letter a “Finding of Facts” dated September 
7, 1948, made by the contracting officer’s representative, the more per- 
tinent portions of which may be summarized briefly as follows: 

The overpayments in question resulted, for the most part, from 
errors in recording time worked. The work performed by Mason & 
Hanger Company under the subcontract was general construction 
work consisting of many separate projects spread over an area of some 
2,000 acres, largely unenclosed. As many as 14,000 workmen were 
employed during the period in which most of the errors were made, 
their time being kept by means of numbered brass checks issued to 
and collected from each employee by timecheckers at the beginning 
and end of each shift, in addition to which two “field checks” were 
made by timecheckers during each of the three shifts worked daily, a 
system of timekeeping which conforms to the best standard practice. 
The work performed by the subcontractor began September 9, 1940, 
and terminated October 18, 1941, during which time wages paid by the 
company on weekly pay rolls totalled over $12,000,000. Upon dis- 
covery of the errors ‘efforts made by the subcontractor to recover the 
overpayments met with partial success, leaving a balance of $865.45 
unrecovered. 

On the basis of the facts as found by him, the contracting officer’s 
representative concluded his finding, as follows: 

26. Both the Hercules Powder Co., Prime Contractor, and the Mason and 
Hanger Co., Subcontractor, are recognized contractors bearing a reputation for 
integrity, reliability and a high degree of competency and efficiency. During 
the period of time when the subject losses occurred, both the prime contractor 
and the subcontractor employed careful, efficient and competent supervisory 


personnel. Every effort was exerted to employ honest, competent and efficient 
technical field and clerical personnel. 
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27. Both the prime contractor and the subcontractor performed the work in 
accordance with the best standard practice, striving at all times to protect and 
subserve the interest of the Government. 

28. The subject losses occurred during the height of construction activity on 
a project of huge proportions, involving the employment of many thousands of 
employees scattered in various groups over an unenclosed area of several thousand 
acres. The National Defense needs required an early completion of the subject 
project. Time was of absolute essence. The coniractor in his endeavor to 
meet the unusual requirements was compelled to work under very great diffi- 
culties and handicaps. In spite of the great stress and strain produced by the 
abnormal conditions, the evidence is that the contractor carried on the work 
in accordance with the best standard practices. 

29. Neither the contractor nor the subcontractor was remiss in the performance 
of their contractual obligations. On all the evidence I am satisfied and, there- 
fore, I find that the Hercules Powder Co. and the Mason,and Hanger Co. were 
free of fault for the subject losses. 


Accordingly, in view of the facts now reported in the matter, you 
are advised that the amount expended by the contractor in this case 
to cover the losses in question may be regarded as-a proper charge 
against the United States under the contract involved. 


(B-87199) 


COMPENSATION — WITHIN-GRADE PROMOTION —RESTORATION IN 
FORMER POSITION AFTER TRANSFER TO ANOTHER AGENCY, ETC. 


In computing the 18- or 30-month waiting period prescribed by the within-grade 
salary-advancement statute wf August 1, 1941, and Executive regulations 
thereunder, there may be included civilian service in any branch of the Gov- 
ernment; and such waiting period dates from the last “equivalent increase in 
compensation,” regardless of the branch of service in which the equivalent 
increase was granted. 

Where an employee transferred from one agency to another at an increase in grade 
and salary under conditions entitling him to the reemployment rights pro- 
vided by the war service regulations issued pursuant to Executive Order No. 
9063, and was subsequently restored to his position in the former agency 
at the same salary rate and grade held prior to his transfer, plus any auto- 
matic within-grade salary advancements he would have received had he 
remained in that position, the 18- or 830-month waiting period prescribed by the 
within-grade salary-advancement statute of August 1, 1941, would date from 
the last automatic promotion he would have received in his position in the 
former agency, rather than from the date of his return to such position. 

In the case of an employee who transferred from one agency to another at an 
increase in grade and salary under conditions entitling him to reemployment 
rights under war service regulations issued pursuant to Executive Order 
No. 9063, and who was retransferred to a position in the former agency at a 
salary rate in excess of that received in his position in the former agency 
plus any periodic salary advancement, but lower than the salary rate of the 
higher grade in the agency to which he transferred, the 18- or 30-month wait- 
ing period prescribed by the within-grade salary-advancement statute of 
August 1, 1941, would begin to run from the date of the salary increase inci- 
dent to the transfer to the other agency—the reduction in salary upon re- 
transfer not being for consideration. 

In the case of an employee who transferred to another agency at an increase in 
grade and salary under conditions entitling him to the reemployment rights 
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of the war service regulations issued pursuant to Executive Order No 9063, 
but, who did not return to his position in the former agency through exer- 
cise of such reemployment rights, the 18- or 30-month waiting period pre- 
scribed by the within-grade salary-advancement statute of August 1, 1941, 
would date from the equivalent increase in compensation granted incident to 
his transfer to the other agency. 23 Comp. Gen. 265, distinguished. 

Where an employee transferred from one agency to another at an increase in 
grade and salary with reemployment rights granted under the war service 
regulations issued pursuant to Executive Order No. 9063, and thereafter, 
either for personal reasons or because his work was completed, accepted 
a position with a third agency at the same grade and salary as that re- 
ceived in his original position, instead of invoking his reemployment rights 
in the agency in which originally employed, the 18- or 30-month waiting 
period prescribed by the within-grade salary-advancement statute of Au- 
gust 1, 1941, would begin to run from the date of the increase in grade and 
salary incident to his transfer to the other agency. 

Where an employee transferred at an increase in salary and grade from one 
agency to another with reemployment rights granted under war service 
regulations issued pursuant to Executive Order No. 9063, and returned 
to his position in the former agency, under conditions not involving the 
exercise of reefnployment rights, at the same salary rate he was receiving 
in the higher-grade position in the other agency, the 18- or 30-month wait- 
ing period prescribed by the within-grade salary-advancement statute of 
August 1, 1941, would date from the increase in salary and grade incident 
to his transfer to the other agency. 


es General Warren to the Federal Security Administrator, December 


I have your letter of December 13, 1943, as follows: 


In your letter of October 8, 1948 (B-37199), you ruled, concerning an employee 
restored to his former permanent position at his last rate in the grade, that his 
service in the position held in the interim is tg be included in his waiting period 
for within-grade salary advancement, regardless of the salary paid in his interim 
position. 

Other former employees entitled to the reemployment benefits mentioned 
in my letter of September 24 (to which your letter mentioned above replied) 
are now beginning to exercise those rights, and I find it necessary to submil. 
certain other questions. 

This Agency’s announced policy with respect to the pay of employees in this 
category is as follows: 

“An employee who is returned to his former position or a position of equal 
grade in the Federal Security Agency through the operation of war service re- 
employment rights, shall ordinarily be paid at his last rate in the grade to which 
he is returned, plus the automatic promotions he would have earned had he 
remained in that grade.” (Personnel Bulletin No. 14, Supplement No. 1, 1st par.) 

(1) Am I correct in assuming that when such an employee returns to his for- 
mer position at this last salary in that position, plus the statutory promotion he 
would have received had he remained in that position, the waiting period for his 
next statutory promotion would date from the beginning of the quarter on which 
such promotion would otherwise have been received rather than fromthe date 
of his return? 

(2) If returned at a rate higher than that which his statutory promotion would 
give him (but lower than his salary in the higher grade), from what date would 
the waiting period for his next statutory promotion begin to run? 

(8) If returned not through the exercise of reemployment rights but purely 
through administrative decision, would your answer be different, and if so, in 
what way? (This latter question would relate to an employee who had trans- 
ferred to another agency at an increase in grade and salary and who for personal 
reasons wanted to return to his former position before he had completed his 
work in the other agency.) 
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The second paragraph of the supplement to the Personnel Bulletin referred to 
above reads as follows: 

“All new appointments by transfer from war-service positions with reduction 
in grade shall ordinarily be at the base [minimum] rate of the grade of position 
to which appointment is made.” 

One of our employees was in an executive department at CAF Grade 5, $2,000 
per annum. Ordinarily, he would have received a statutory increase in that 
grade on January 1, 1943, but he transferred in December 1942, with reemploy- 
ment rights, to a CAF Grade 7 war-service position at $2,600 per annum. When 
his work was finished in the latter position, he accepted a position with the Fed- 
eral Security Agency instead of invoking his reemployment rights in the execu- 
tive department. He entered on duty in the Federal Security Agency in a CAF 
Grade 5 position, at $2,000 per annum, on November 10, 1943. 

(4) From what date does the waiting period for his next statutory promotion 
in CAF Grade 5 begin to run? 

(5) Had he left the Grade 7 war-service position for personal reasons and 
not because his work was finished, would your answer be different, and if so, in 
what respect? 

(6) In the event that such an employee is returned to his former position 
at the salary he was receiving in the higher-grade position, does the waiting 
period for the next statutory promotion date from the date on which he received 
his last equivalent increase? 


The “regulations governing within-grade salary advancements” 
issued by the President (Executive Order 8882, dated September 3, 
1941), provide, in pertinent part, as follows: 


Section 1. In the administration of the said section 7, the following definitions 
of terms used therein shall apply: 
* . & : ~ * + = 


(d) “Equivalent increase in compensation” shall mean any increase or increases 
which in total are equal to or greater than the compensation increment in the 
lowest grade in which the employee has served during the time period of eighteen 
or thirty months, as the case may be. 

* * * * a * : 


SecTion 2. In computing the periods of service required by the said section 7 
for within-grade advancements there shall be credited to such service: 

(a) Continuous civilian employment in any branch, executive department, 

independent establishment, agency, or corporation of the Federal Government 
or in the inunicipal government of the District of Columbia. 
Reading those provisions of the regulations together in the light 
of the controlling statute, it has been necessary to conclude generally 
that the waiting period for automatic within-grade salary advance- 
ments includes civilian service in any branch of the Government and 
dates from the last “equivalent increase in compensation” as defined 
by the regulations regardless of the branch of the civilian service in 
which the equivalent increase was granted. Hence, in decision of 
November 22, 1941, 21 Comp. Gen. 478, it »vas held (quoting from 
the syllabus) : 


Where an employee is transferred to a position in a higher grade resulting 
in an increase in compensation equivalent to the amount of the salary step in 
the lower grade, and, upon completion of the assignment in the higher grade, 
is returned to his former salary and grade the employee is not eligible for a 
within-grade salary advahcement under the act of August 1, 1941, until the begin- 
ning of the next quarter after the lapse of 18 or 30 months (as the case may be) 
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from the time he received the equivalent increase in compensation when trans- 
ferred to the higher grade. 


See, also, 21 Comp. Gen. 285 and 369. 


However, in the decision of October 8, 1943 (B-37199), 23 Comp. 
Gen. 265, to which you refer, involving a transfer under the provisions 
of the war service regulations, it was held (quoting from the syllabus) : 


In the case of an employee who transferred from one agency to another at 

an increase in grade and salary under conditions entitling him to the reemploy- 
ment rights and benefits provided by the war service regulations issued pursuant 
to Executive Order No. 9063, and who was subsequently restored to a position 
in the former agency at the same salary rate and grade held prior to his transfer, 
the service in the agency to which he transferred mezy be included in computing 
the 18- or 30-month waiting period prescribed by the within-grade salary- 
advancement statute of August 1, 1941; and the waiting period would date from 
the last promotion in the former agency rather than from the date of the 
increase in grade and salary upon transfer to the other agency. 21 Comp. Gen. 
285, distinguished. 
That rule was not intended to, and does not, change the rule previously 
stated applicable in cases where reemployment benefits are not in- 
volved. See the decision of December 28, 1943, B-38826, to the 
Attorney General. 

If, as is understood from your letter, question 1 relates to an employee 
who was transferred from the Federal Security Agency to another 
branch of the service with reemployment benefits and he was restored 
to his position in the Federal Security Agency in accordance with 
the war service regulations controlling reemployment benefits, the 
said question is answered in the affirmative. 

Referring to question 2, it is noted that neither the stated adminis- 
trative policy of the Federal Security Agency nor the war service 
regulations prohibit the retransferring of an employee with reem- 
ployment benefits at a rate higher than that he previously received, 
plus such automatic promotion to which he may have been entitled. 
There is no legal objection to that procedure, as it is in line with the 
rule stated in decision of September 18, 1943, 23 Comp. Gen. 201, as 
follows (quoting from the syllabus) : 

In fixing under the Classification Act the initial salary rate of an employee who, 
after promotion or reassignment to a higher grade for an indefinite period to fill 
a vacancy caused by another employee’s entrance into the active military serv- 
ice, was reduced to his former grade upon return of the employee from the 
service, the rate may be (1) the same as that of the higher grade to which 
promoted or reassigned (including any periodic or meritorious salary advance- 
ment) provided the salary rate of that grade is also a standard rate in the 
grade to which reduced, or (2) with as little loss of salary as is necessary to 
pay a rate prescribed for the grade to which reduced. 21 Comp. Gen. 436, 
distinguished. 

However, in that event, the general rule, rather than the exception 
stated in the decision of October 8, 1943, swpra, would be applicable 


and the waiting period in question (2) would begin to run from the 
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date of the increase in compensation granted incident to the employee’s 
transfer to another agency, the reduction upon return to the Federal 
Security Agency not being for consideration. See the decision of 
October 27, 1941, 21 Comp. Gen. 369, in which it was held (quoting 
from the sixth paragraph of the syllabus) : 

A reduction in salary during the prescribed period that an employee must serve 
without an “equivalent increase in compensation” in order to be eligible for a 
within-grade salary advancement under the act of August 1, 1941, has no effect 
on the employee’s eligibility to the increase, and where the reduction follows a 


prior increase in salary, the said prescribed period continues to run from the ef- 
fective date of the prior increase. 


The first above-stated general rule (21 Comp. Gen. 478), rather than 
the rule making an exception thereto applicable only when reemploy- 
ment benefits are involved (23 Comp. Gen. 265), is applicable in an- 
swering question (3). That is to say, the waiting period after return 
of the employee to the Federal Security Agency would date from the 
equivalent increase in compensation granted incident to the employee’s 
transfer to the other agency. 

If, as is understood from your letter, reemployment benefits are not 
involved, the general rule, rather than the exception stated in the 
decision of October 8, 1943, is applicable in answering questions (4) 
(5) and (6). In all three cases the waiting period began to run from 
the time in December, 1942, that the employee was increased from 


$2,000 to $2,600 per annum incident to his transfer to the other agency. 


(B-39044) 


RIGHTS OF POSTAL EMPLOYEES REQUIRED TO WORK 
HOLIDAYS FALLING ON SATURDAYS 


The provision in 39 U. S. Code 118, which authorizes and requires the granting 
of compensatory time—not overtime compensation—to certain classes of 
postal employees for work on a holiday, must yield, insofar a concerns 
a holiday falling on a Saturday, to the provision in 39 U. S. Code 832 
authorizing payment to postal employees during the present tat and six 
months thereafter of overtime compensation for work on Saturdays in lieu 
of compensatory time, and, therefore, postal employees who are required 
to work on New Year’s Day, Saturday, January 1, 1944—a holiday—may 
either be granted compensatory time off from duty, or paid overtime 
compensation for such work. 22 Comp. Gen. 1057, distinguished. 


Comptroller General Warren to the Postmaster General, December 31, 1943: 
I have your letter of December 20, 1943, as follows: 


Section 832, title 39, U. S. Code, was amended March 27, 1942 by the ad 
dition of a proviso authorizing the payment of overtime for Saturdays, in lieu 
of compensatory time, to certain classes of employees. 
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On May 29, 1943 you rendered a decision (B-34749) stating that there was 
no authority of law to pay employees overtime compensation for work per- 
formed on Mondays following the holidays which occurred on May 30 and 
July 4, 1948, respectively. 

January 1, 1944, a legal holiday, will fall on Saturday. Your decision is 
requested as to whether it is within my discretion either to grant compensatory 
time or to pay overtime for service rendered on January 1, 1944 by those 
employees affected by the amendment of March 27, 1942 to section 882, title 
89, U. S. Code. . 


Section 118, Title 39, U. S. Code, provides: 


Compensatory time to foremen, special clerks, carriers, watchmen, messen- 
gers, or laborers, at first- and second-class offices for work on Sundays or 
holidays; overtime in lieu thereof. 

When the needs of the service require the employment on Sundays and holi- 
days of foremen, special clerks, clerks, carriers, watchmen, messengers, or 
laborers at first- and second-class post offices they shall be allowed compen- 
satory time on one day within six days next succeeding the Sunday, except 
the last three Sundays in the calendar year, and on one day within thirty 
days next succeeding the holiday and the last three Sundays in the year on 
which service is performed: Provided, however, That the Postmaster General 
may, if the exigencies of the service require it, authorize the payment of over- 
time for service on the last three Sundays in the calendar year or on Christmas 
Day in lieu of compensatory time. (Mar. 3, 1917, ch. 162, § 1, 39 Stat. 1062; 
Feb. 28, 1925, ch. 368, § 4, 43 Stat. 1059.) 


Section 832, Title 39, U. S. Code (40-hour week statute for postal 
employees) contains the following proviso: 


* * * Provided further, That the Postmaster General may, if the exigencies 
of the service require it, authorize the payment of overtime for Saturdays in 
lieu of compensatory time, except cleaners, janitors, telephone operators, and 
elevator conductors paid from the appropriation of the First Assistant Post- 
master General, and custodial employees who shall be given compensatory time in 
lieu of overtime pay within thirty days next succeeding * * 


In the decision of May 29, 1943 (B-34749) , 22 Comp. Gen. 1057, to 
which you refer, there was considered a question—similar to the one 
here presented—with regard to holidays falling on Monday, and it 
was held (quoting from the syllabus) : 


Postal employees who are required by a general administrative order to work 
on holidays may not be paid overtime compensation for such work, in lieu of com- 
pensatory time authorized and required by 39 U. S. Code 118 to be granted postal 
employees who are required to work on any holiday except Christmas; nor is 
there any authority to deny postal employees their statutory right to compensa- 
tory time for work on such holidays. 

Presidential or administrative orders requiring work on legal holidays during 
the war emergency do not and cannot change the status of such holidays for the 
purpose of applying statutes and regulations having the force and effect of law 
granting rights and benefits on the basis of the holidays. 


While January 1, 1944, is one of the holidays provided for postal 
employees (see section 437, Postal Laws and Regulations, 1940, as 
amended, quoted in the cited decision), to which the provisions of 39 
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U. S. Code 118 apply, it is a Saturday, also—a day of the week ex- 
pressly mentioned in the quoted proviso of 39 U. S. Code 832. The 
provisions of the latter statute above quoted constitute special legisla- 
tion and are to remain in effect “only during the present war and for 
six months thereafter.” Hence, the rule stated in the decision, supra, 
relative to the operation of the above-quoted provisions of 39 U. S. 
Code 118, with respect to holidays in general, must yield to said latter 
statute so far as concerns a holiday falling on a Saturday. Conse- 
quently, by virtue of said special legislation, it is within your adminis- 
trative discretion either to grant compensatory time off from duty, or 
to pay overtime compensation, for service rendered on Saturday, Jan- 
uary 1, 1944, to postal employees of the classes within the purview of 
39 U. S. Code 832, as amended. Accordingly, the question presented 
is answered in the affirmative. 


(B-38290) 


LEASES—LIABILITY FOR DAMAGE DUE TO GOVERNMENT EMPLOYEE’S 
NEGLIGENCE 


The acceptance by the Government of a proposal offering to lease space for use 
of the Post Office Department at a specified annual rental, subject to the 
form of lease used by the Post Office Department, results in a binding con- 


tract obligating both parties to perform in accordance therewith, even 
though the Standard Form Government lease as modified for use by the 
Post Office Department has not been executed on behalf of the Government. 
Where, under a lease for the rental of premises by the Post Office Department 
expressly relieving the lessor of responsibility for repairing damage caused 
by negligence of Government employees, the heating plant on the premises 
was damaged beyond repair within the lease term through negligence of a 
Government employee, it is incumbent upon the Government to effect in- 
stallation of a new heating plant without expense or contribution from the 
lessor, even though the plant at the time of destruction was forty percent 
depreciated, if it be administratively determined that a new heating plant is 
required to heat the premises during the remainder of the lease term. 


Comptroller General Warren to the Postmaster General, January 1, 1944: 
Reference is made to letter of October 20, 1943 (Q-Ca-MF), from 
the Fourth Assistant Postmaster General, as follows: 


There is transmitted a file of self-explanatory correspondénce concerning the 
leasing of quarters for the Post Office Garage at Denver, Colorado. 

It will be noted that a contract to re-lease the premises was entered into with 
Miss Fay B. Curran, that payment of rental was authorized under the contract, 
and that a formal lease was drawn and executed by the lessor. However, it 
appears that during the period of the contract in question, the heating plant 
was damaged by a postal employee which will necessitate either the installation 
of a new plant or the provision of emergency replacements of boiler sections, 
et cetera. For the details in this regard, particular attention is invited to the 
copy of the report of Inspector Clark dated October 2, 1943. 

The Department has not executed the lease for reasons set forth in the letter 
to the postmaster at Denver dated September 24, 1943. It does not propose to 
execute the formal lease until the letter dated September 16, 1943, written by 
the attorney for the lessor, is withdrawn, and it appears from the papers that 
such withdrawal is contingent upon settlement of the matter relating to damage 
to the heating plant. 








478 DECISIONS OF THE COMPTROLLER GENERAL 


In the meantime, payment of rental has been suspended and the owner, 
through her attorney, is requesting expeditious action. A suggested method 
of settlement was outlined in the Department’s letter of October 8, 1943 to Mr. 
Walter W. Blood, which as will be noted from Mr. Blood’s reply dated October 
12, 1948, the settlement proposed has not been accepted. 

It appears that the damage to the heating plant was the fault of a Govern- 
ment employee and that the repair work and replacements required are not in 
the nature of repairs sych as are to be borne by the lessor under the provisions 
of the contract in force. However, the Department does not subscribe to the 
view of the attorney that it is incumbent upon the Department to furnish a new 
heating plant or the required new parts without getting credit for the fact that 
any such materials furnished now will replace similar materials the property 
of the lessor, which were 20 years and five months old. 

The papers are accordingly referred to you for review and it will be appre- 
ciated if you will favor the Department with an expression of your opinion as 
promptly as possible as to what legal settlement would be proper so that the 
matter can be settled, the lease completed and rental payments restored. 

The record shows that the ganage building referred to in the Fourth 
Assistant Postmaster General’s letter, quoted above, was erected some 
time during the year 1922; that the heating plant was installed in 
November 1922; and that the building has been occupied under various 
leases by the Government since January 1923, the last lease dated 
June 27, 1938, as extended, expiring on January 14, 1943. It appears 
that prior to the expiration of the last lease the former lessor sub- 
mitted a proposal dated December 5, 1942, offering to lease the build- 
ing for a new term of 5 years beginning January 15, 1948, at an 
annual rental of $3,000 subject to the form of lease used by the Post 
Office Department, and to furnish, as part of the rental consideration, 
plumbing, heating and lighting fixtures and to keep the premises in 
good repair and proper condition, including the said plumbing, heat- 
ing and lighting fixtures; that the offer was accepted by the Fourth 
Assistant Postmaster General on February 4, 1943; and that a formal 
lease was drawn and submitted to Miss Curran for signature. How- 
ever, it appears further that on April 10, 1943, before the lease was 
signed on behalf of the Government, the boiler in the heating plant 
was damaged when a special mechanic employed in the garage started 
a fire in the furnace without determining whether there was sufficient 
water in the boiler; that about half an hour later the superintendent 
asked the special mechanic if there was plenty of water in the boiler 
whereupon the latter returned to the boiler room and turned cold water 
into the boiler; that he then opened the valve to see if there was water 
but no water ran out and almost immediately the boiler blew up 
cracking all nine sections of the said boiler. In the postal inspector’s 
report of October 2, 1943, it is stated that the investigation disclosed 
that for 10 days or 2 weeks prior to April 10, 1943, the day the heating 
plant was damaged, the weather was mild and as no heat was re- 
quired the fire was allowed to go out; that there had been a leak in one 
end of the boiler, probably in the water jacket, some two or more 
years ago which had been repaired by a plumber at the request of the 
lessor ; that a small leak reappeared in the same place during the last 
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heating season but that it showed only when the fire was out and the 
boiler cold; and that this leak may have been responsible or partially 
responsible for the draining of the boiler when the fire was allowed 
to go out but that said leak had no direct connection with the damage. 
The postal inspector expressed the opinion that the damage to the © 
heating plant was the result of a careless act on the part of the special 
mechanic in making a hot fire without determining whether there was 
sufficient water in the boiler and then later turning cold water into 
the boiler causing it to blow up. It is stated further in the postal 
inspector’s report that representatives of four heating companies 
who examined the boiler room after the accident all advised the super- 
intendent that the boiler could not be repaired, except for a short 
emergency period, and that it would have to be replaced with a new 
boiler; that the matter was discussed with heating engineers of re- 
liable companies and representatives of local heating and plumbing 
companies; that they all agreed, insofar as it was possible to ascertain, 
that the boiler had been practically ruined by starting a hot fire under 
the empty boiler and then running cold water into the hot boiler; and 
that they expressed the opinion that any repairs would be successful 
only as an emergency measure probably lasting to the end of the 
present heating season. Also, it is stated in the postal inspector’s 
report that it was generally agreed that a boiler of the type installed 


in the garage would last at least 50 years with proper care, but that in 
the present condition the boiler had no dependable value. 

In the letter of September 16, 1943, from the contractor’s attorney, 
it is stated as follows: 


Pursuant to your letters of September 7th and September 14th, 1943, I am 
sending you herewith, in four counterparts, the lease signed by Miss Fay DB. 
Curran, as lessor, relating to the Postoffice Garage in this city. Miss Curran 
has signed this lease and authorized me to transmit these documents to you 
upon the understanding, and if the Postal authorities sign them it will be upon 
the understanding, that Miss Curran will not be obligated to replace or repair 
the boiler damaged or destroyed by a government agent or employee, as set 
forth in our letter of August 20, 1943, to you. It is Miss Curran’s position that 
the government should restore the boiler to the same good condition it was 
in before the government damaged or destroyed it, and should the government 
insufficiently restore or repair it whereby it may subsequently become defective 
during the term of the lease then Miss Curran will repudiate all liability or 
obligation to remedy it after such insufficient repairs or restoration. 


While the facts as reported by the postal inspector show that about 
two years prior to the explosion there was a leak in the boiler which 
was repaired by the lessor and that later the leak reappeared, yet, there 
is nothing in the postal inspector’s report indicating that the con- 
tractor had been requested to make repairs or that any complaint 
was made to the contractor as to the condition of the heating fixtures. 
Also, while there appears no express provision in the contract (pro- 
posal and acceptance) as to waste or damage, nevertheless, in a 
leasing of property there arises, in the absence of an express pro- 
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vision otherwise, an implied obligation on the part of the lessee to 
so use the property as not unnecessarily to injure it—that is, against 
damage due to the willful or negligent conduct of the lessee—and 
such implied obligation is a part of the contract as much as if ex- 
pressly incorporated into said contract. United States v. Bostwick, 
94 U. S. 53. 

In this particular instance the record reasonably establishes that 
the damage to the boiler was due to the negligence of the special 
mechanic, a Government employee, and while it is stated in the Fourth 
Assistant Postmaster General’s letter of October 20, 1943, quoted 
above, that the Post Office Department has not executed the lease 
signed by the lessor, the acceptance of her proposal resulted in a 
binding contract and obligated both parties to perform in accord- 
ance therewith. United States v. New York and Porto Rico Steam- 
ship Company, 239 U. S. 88, and epee States v. Purcell Envelope 
Company, 249 U.S. 318. 

It is well established that a landlord i is not bound to repair in the 
absence of a contract to do so. Lasky v. Rudman, 85 8. W. 2d 501; 
Marden v. Radford, 84 S. W. 2d 947; Nehring v. F erguson, 40 Pac. 
2d 1040; Johnstown Millwork and Lumber Company v. Varner, 177 
Atl. 325. Also, it has been held that, in the absence of an agreement 
by the landlord to repair, the tenant cannot recover the cost of such 
repairs. Powell v. Beckley, 56 N. W. 974; King & Metzger v. Cas- 
sell et al., 150 S. W. 682. There is nothing in the contractor’s pro- 
posal obligating her to make repairs or to contribute to the cost of 
repairs on account of damages arising from the negligence of the 
Government’s agents or employees. Moreover, there is nothing incon- 
sistent with the statements in the letter of September 16, 19438, from 
the contractor’s attorney with respect to the contractor’s obligation 
for replacing or repairing the damaged heating plant and her obli- 
gations under paragraph 7 of the Standard Form Government lease 
as modified for use by the Post Office Department. Under said para- 
graph 7 the lessor expressly is relieved of responsibility for repair- 
ing damage caused by the negligence of the Government’s agents and 
employees. 

Accordingly, if it be administratively determined that a new heat- 
ing plant or nine new boiler sections are required to heat the quar- 
ters for the purposes leased for the remainder of the term it will be 
incumbent upon the Government to effect the installation without any 
expense or contribution from the lessor, notwithstanding it is esti- 
mated that at the time the heating plant was damaged said heating 
plant was 40.8 percent depreciated. Also, rental payments may be 
made to the lessor at the rate stipulated in the lease, if otherwise 
proper. 
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FEES INCIDENT TO CASHING GOVERNMENT CHECKS ADVANCING 
FUNDS TO AGENT CASHIERS—APPROPRIATION CHARGEABLE 


Where funds are advanced by means of a Treasury check to an agent cashier 
for the purpose of making cash disbursements, and the only available facil- 
ity for cashing the check is a local bank which requires the payment of a 
fee for such service, the fee may be regarded as a necessary expense of dis- 
bursing public funds, and, as such, properly chargeable to the appropriation, 
“Contingent Expenses, Public Moneys”—which is specifically available for 
necessary expenses connected therewith—provided such expense first is au- 
thorized by the Secretary of the Treasury as required by section 3653, Re- 
vised Statutes. 


Comptroller General Warren to the Secretary of the Treasury, January 1, 1944: 


I have your letter of December 15, 1943, transmitting for consider- 
ation letter dated November 10, 1943, TB-1, from J. R. Lee, author- 
ized certifying officer, Treasury Department, as follows: 


There is referred to you herewith Standard Form 1012 Revised, in the amount 
of $4.91, in favor of Mary O’Shea, Agent Cashier to G. F. Allen, Chief Disbursing 
Officer, attached to the Veterans Administration Facility, Canandaigua, "New 
York. This voucher covers reimbursement to the agent cashier for fees paid to 
the Ontario County Trust Company during the period January 6, 1943 to June 29, 
1948, for cashing official checks issued in favor of the agent cashier by the Chief 
Disbursing Officer, through his New York Regional Disbursing Office. 

Under authority of Section 4 of Executive Order 6166, dated June 10, 1983, Mary 
O’Shea, an employee of the Veterans Administration Facility, Canandaigua, 
New York, was designated agent cashier on February 15, 1941 and authority was 
delegated to her by G. F. Allen, Chief Disbursing Officer, to make certain dis- 
bursements in cash. The agent cashier is bonded in the penal sum of $3,000. 
Notice of the designation of the agent cashier and of her authority to carry cash 
advanced not to exceed $750.00 at any one time was duly furnished your office. 

It is the policy of the Division of Disbursement to make advances or replenish- 
ments to agent cashiers by means of Treasury checks in suitable denominations 
as requested, totaling the amount of the advance or replenishment as the case 
may be. This policy serves the two-fold purpose of (1) rendering unnecessary 
the withdrawal of cash from the Treasury for disbursing purposes until actually 
needed, and (2) safeguarding funds in the possession of the agent cashiers by 
enabling them to cash checks only as funds are required. 

In practically all cases the agent cashiers are able to cash their advance 
checks without payment of fees. It is understood, however, that there are no 
facilities available to the agent cashiers at Canandaigua, New York, for cashing 
such checks without payment of fees. The attached voucher has been presented 
to me for certification, and it is respectfully requested that you advise whether 
this voucher may be certified as a charge against thé appropriation “2031800, 
Salaries and Hxpenses, Division of Disbursement, 1943.” If not, would the 
voucher be a proper charge against the appropriation “2031808 Contingent Dx- 


penses, Public Moneys, 1943”? 

It is understood that there is no law prohibiting a national bank, 
or any other bank, from charging a fee for cashing checks not drawn 
against deposits in the bank; and where the payee of a check is not 
a customer of a bank and has no account at the bank where the check 
is presented for payment or collection, there would be no obligation 
on the bank to cash the check. 

In the case here presented funds are advanced by means of a Treas- 
ury check to an agent cashier for disbursement and it is stated that 
the only available facility for cashing such a check is a local bank 
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which requires the payment of a fee for the service rendered. Thus, 
in order to perform properly the functions of her office, the agent 
cashier here involved of necessity must avail herself of the only means 
at hand; and, in doing so, a fee is demanded and paid. In such cir- 
cumstances, the payment of the fee is not for the benefit of the agent 
cashier but is for the benefit of the Government—being a part of the 
necessary cost or expense of placing in her hands funds with which 
to make cash disbursements. In that connection see 11 Comp. Gen. 
213, wherein it was held that public funds may be used for the pay- 
ment of excise tax stamps affixed to checks drawn or negotiated in 
Canada where the checks were drawn in favor of foreign service 
officers for official expenditures. 

There is suggested by the submission that the voucher covering 
reimbursement of fees paid to the Ontario County Trust Company, 
Canandaigua, New York, may be certified as a charge under the ap- 
propriation, “2031800 Salaries and Expenses, Division of Disburse- 
menit, 1943,” or, if that appropriation be not available, under the ap- 
propriation, “2031803 Contingent Expenses, Public Moneys, 1943.” 
The appropriation first above referred to, providing for salaries and 
expenses of the Division of Disbursement, Treasury Department, for 
the fiscal year 1943, is contained in the Treasury Department Appro- 
priation Act, 1943, approved March 10, 1942, 56 Stat. 152, and reads, 
in part: 

For personal services in the District of Columbia and in the field, stationery, 
travel, rental of re and all other necessary miscellaneous and con- 
tingent expenses * * 

The other appropriation contained in the same act, 56 Stat. 153, 
provides: 


For Contingent expenses under the requirements of section 3653 of the Re- 
vised Statutes (31 U. S. C. 545), for the collection, safekeeping, transfer, and 
disbursement of the public money, transportation of notes, bonds, and other 
securities of the United States, transportation of gold coin, gold bullion, and 
gold certificates transferred to Federal Reserve banks and branches, United 
States mints and assay offices, and the Treasury, after March 9, 1983, actual 
expenses of examiners detailed to examine the books, accounts, and money on 
hand at the several depositories, including national banks acting as depositories 
under the requirements of section 83649 of the Revised Statutes (31 U. S. ©. 548), 
also including examinations of cash accounts at mints * * *. 


Section 3653, Revised Statutes, 31 U. S. C. 545, provides: 


The officers, respectively, whose duty it is made by sections 119, 472, 474, 
475, 480-484, 487, 490, 492, 495, 496, 498, 505-529, 543-545, 547a, 548, 549 of 
this title to receive, keep, or disburse the public moneys, as the fiscal agents 
of the Government, may be allowed any necessary additional expenses for fire- 
proof chests or vaults, or other necessary expenses of collecting, safekeeping, 
transferring, or disbursing the moneys; but all such expenses of every charac- 
ter shall be first expressly authorized by the Secretary of the Treasury, whose 
directions upon all the above subjects, by way of regulation and otherwise, a0 
far as authorized by law, shall be strictly followed by all the officers * * *. 


Each of the foregoing appropriations provides for the payment of 
contingent expenses. The words, “contingent expenses,” as employed 
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m acts making appropriations long have been held to include such 
incidental, casual, and unforeseen expenses as are necessary and ap- 
propriate to the execution of duties required by law in connection 
with the object for which the appropriation is made. See 4 Comp. 
Dec. 287. A fee charged by a bank for the cashing of a Government 
check appropriately might be deemed an expense of an unusual and, 
in fact, unforeseeable nature since, as stated in the letter, supra, agent 
cashiers usually are able to cash their advance checks without pay- 
ment of fees. Hence, such charges, when made, would appear to come 


within the purview of the term “contingent expenses” as hereinbefore 
defined. 


Section 3683, Revised Statutes, 31 U. S. C. 675, provides: 


Except as otherwise provided no part of the contingent fund appropriated to 
any department, bureau, or office, shall be applied to the purchase of any articles 
except such as the head of the department shall deem necessary and proper to 
carry on the business Of the department, bureau, or office, and shall, by written 
order, direct to be procured. 

The payment of a required fee for cashing Government advance- 
of-funds checks such as here involved properly might be charged to 
the appropriation, “Salaries and Expenses, Division of Disbursement, 
1943”, as involving a necessary expense connected with the operation 
of the Division of Disbursement, were there available no appropria- 
tion specifically providing for the payment of necessary expenses of 
disbursing public moneys. But since the appropriation, “Contingent 
Expenses, Public Moneys, 1943”, specifically provides for contingent 
expenses under the requirements of section 3653 of the Revised 
Statutes, for the disbursement of public moneys, said appropriation 
would appear chargeable with the expense here under consideration— 
if otherwise proper—it being a well-established rule of construction 
that where an appropriation specifically provides for a special object, 
such appropriation is exclusive, although there may be another appro- 
priation which would but for such specific appropriation be available. 
However, said section 3653 requires that expenses of every character 
covered therein first shall be expressly authorized by the Secretary 
of the Treasury. In that connection attention is invited to decision 
of November 13, 1914, 21 Comp. Dec. 308, to the then Secretary of the 
Treasury, wherein it was stated that expenses covered by Section 3653, 
Revised Statutes, “should be first authorized by you and not simply 


_ approved by you after being incurred.” Also, see discussion of legal 


import of the words, “authorize” and “approve,” in 22 Comp. Gen. 895. 
at page 900. 

It does not appear that any action has been taken by you, by appro- 
priate regulation or otherwise, to authorize expenditures of the type 
or class here involved. In the absence thereof, I am constrained to 
hold that the appropriation “Contingent Expenses, Public Moneys, 
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1943,” which otherwise appears available therefor, may not be charged 
with the expenses covered by the voucher submitted. 

The voucher in question is returned herewith and the certifying 
officer involved should be informed that, upon the basis of the present 
record, the submitted voucher may not be certified for payment under 
either of the appropriations suggested. 


(B-38666) 


RECEIPTS—TRAVELING EXPENSES—REIMBURSEMENT FOR FEDERAL 
TAX ON TRANSPORTATION OF PERSONS 


In view of the fact that receipts are not required by paragraph 81 of the Stand- 
ardized Government Travel Regulations for railroad and other transporta- 
tion fares (except for payments in connection with travel on extra-fare 
trains, or sleeping car, parlor car or stateroom accommodations), an employee 
traveling on official business who procures transportation—other than Pull- 
man, etc., accommodations—by payment of a cash fare of $1 or more, plus the 
applicable tax imposed by the Revenue Act of 1942, is not required to obtain 
a receipt for the payment of the additional amount representing the tax in 
order to secure reimbursement therefor. 

An employee traveling on official business who procures Pullman accommodations 
by cash payment may not be reimbursed the amount of the tax imposed on 
the transportation of persons by the Revenue Act of 1942 in the absence of a 
receipt showing payment for such accommodations, as required by para- 
graph 81 of the Standardized Government Travel Regulations; but the re- 
ceipt need not contain a notation concerning the tax—the amount of which 
is computed on the amount charged for such accommodations. 23 Comp. 
Gen. 188, amplified. 


Comptroller General Warren to Thomas Smart, Department of Agriculture, 
January 4, 1944: 


Reference is made to your letter of November 11, 1943 (7-FG), 
as follows: 


The attached voucher represents reclaim of an amount suspended from Dan 
Ingraham’s original July 16-19, 1943 account, paid September 20, 1943 by G. F. 
Allen, Symbol No. 104-2350 on D. O. Voucher 4 83112 and covers Federal tax paid 
on tickets obtained with cash for travel from Sheridan, Wyoming to Washing- 
ton, D. C. and return to Sheridan. A copy of travel order No. 6-WD dated July 
3, 1943, is enclosed. 

Your decision B-36378 dated September 13, 1943, has been noted, but it appears 
that it cannot be used as a basis for determining the legality of payment of the 
attached claim inasmuch as this decision pertains to a claim for tax paid on a 
fare which did not exceed one dollar and for which, accordingly, issuance of a 
transportation request was not required (Par. 20 8.G.T.R.). 

Paragraph 20, S.G. T. R. reads in part as follows: 

“Transportation requests should be used, when practicable, to obtain all official 
transportation where the amount involved is one dollar or more * 

It is understood that transportation requests were not available to the traveler 
for obtaining reservations. ; 

Mr. Ingraham states that Standard Forms 781, Revised, Tax Exemption Cer- 
tificates, were not available to him at the time transportation was procured, and 
it was, therefore, necessary for him to pay the tax on each ticket purchased. 
The certificates of exemption referred to on the traveler's original voucher are at- 
tached, but do not appear to affect the claim, since they were issued subsequent 
to payment in cash on a tax-included basis and were not surrendered to the 
earriers at the time tickets were purchased. It also appears doubtful whether 
the traveler would be able to obtain reimbursement from the Bureau of Internal 
Revenue since he failed to obtain separate receipts showing the amount of tax 
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paid. The receipts for Pullman fares show the amount of tax included in the 
total, but these receipts were submitted in support of his original claim for 
reimbursement as required by Par. 80 (n) S. G. T. R. 

Your decision is requested as to whether the amount of tax paid may be con- 
sidered as a part of the transportation expense actually and necessarily incurred, 
even though the fares on which tax was paid exceeded one dollar, and the at- 
tached voucher certified for payment. It is understood the amount of 9¢ (tax on 
Pullman seat, Terre Haute, Indiana, to St. Louis, Missouri) may be certified in 
accordance with decision B-36878. 

It is well settled that when the travel of Government employees on 
official business is properly authorized or approved they are entitled 
to be made whole in accordance with the provisions of the Standard- 
ized Government Travel Regulations and the applicable decisions of 
this office for the expenses necessarily incurred by them in connection 
with such travel. Also, it is apparent from an examination of the 
provisions of section 3469 of the Internal Revenue Code entitled “Tax 
on Transportation of Persons, Etc.,” as enacted by section 554 of the 
Revenue Act of 1941, 55 Stat. 721, and amended by section 609 of the 
Revenue Act of 1942, 56 Stat. 977 (26 U.S.C. 3469) and the comple- 
mentary regulations of the Bureau of Internal Revenue (sections 
130.61 and 130.62, Regulation 42, 1942 edition, 7 F.R. 2566) that— 
except in the case of travel of the types specifically excluded by the 
law from the scope of its terms and which.are of no importance in 
the consideration of the instant question—the tax imposed by said 
statute and here involved is required to be paid by a Government em- 
ployee traveling on official business unless the transportation or seat- 
ing or sleeping accommodations in a particular case are obtained on 
the basis of a Government transportation request or the employee 
furnishes the carrier with an appropriate exemption certificate. 

Of course, as pointed out by you, the provisions of paragraph 20 of 
the Standardized Government Travel Regulations which were involved 
in the decision of September 13, 1943, B-36378 (23 Comp. Gen. 188), 
to you, stipulate for the use of Government transportation requests 
when practicable in obtaining official transportation where the amount 
involved is $1 or more. But it is clear that those provisions contem- 
plate that use could not be made of such requests in all cases and it 
appears that the claimant states that neither transportation requests 
nor exemption certificates were available at the time the several tickets 
here involved were purchased. In fact it is difficult to perceive any 
reason why a Government employee traveling on official business 
would pay for the tickets and applicable tax thereon in cash, with the 
attendant deprivation for a time of the amount thus expended, if such 
requests or certificates were available at the time of the payments. 

Moreover, it is to be noted that paragraph 81 of the Standardized 
Government Travel Regulations provides that receipts will not be 
required for railroad and other transportation fares except those paid 
in connection with travel on extra-fare trains or for livery or special 
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conveyances, or sleeping car, parlor car or stateroom accommodations. 
Obviously, the underlying reason for the rule is that the amount re- 
quired to be paid for railroad transportation in a particular case 
readily can be verified due to the fact that the charge therefor is re- 
quired to be made in accordance with established tariff rates. And, 
since the tax here involved is computed on the amount charged by a 
carrier for its services, there is no more necessity to require a receipt 
for the payment of the additional amount representing the tax than 
to require a receipt for the payment of the amount representing the 
charge for the transportation. Hence, even if the claimant had not 
obtained a receipt showing the payment for the railroad ticket here 
involved, he would be entitled to reimbursement for the amount paid 
on account of the applicable tax as well as the amount paid for the 
services rendered by the carrier. 

Furthermore, while neither this decision nor that rendered in 23 
Comp. Gen. 188, supra, properly may be regarded as authorizing the 
reimbursement of the applicable tax on the amount paid for Pullman 
accommodations in the absence of a receipt showing the payment for 
such accommodations, it appears that receipts for all of the Pullman 
tickets and fares here involved heretofore were submitted by the 
claimant and now are contained in the records of this office; and since 
the tax is computed on the amount charged by The Pullman Com- 
pany for the accommodations furnished by it and, therefore, readily 
can be verified, it is of no consequence that the tickets or receipts 
do not contain any notation concerning the tax. 

In view of the foregoing it must be held that the claimant is entitled 
to be reimbursed for the amount paid by him on account of the ap- 
plicable tax on the railroad ticket and Pullman tickets and fares here 
involved. Cf. 24 Comp. Dec. 277. 

Accordingly, you are advised that certification of the instant 
voucher for payment is authorized, if correct in other respects. 

The voucher is returned herewith. 


(B-88950) 


COMPENSATION—RESTORATION TO FORMER GRADE AND SALARY 
THROUGH EFFICIENCY RATING APPEAL; WITHIN-GRADE PROMO- 
TION 


Where, due to a reduction in force, an employee with an efficiency rating of 
“Fair-7” was reduced in grade and salary, and subsequently restored to his 
former grade and salary by reason of a decision of an efficiency rating 
appeals board changing such rating to “Good-5,” there is no authority under 
the Classification Act of 1923, as amended, Executive Order No. 9252, or 
regulations of the Civil Service Commission to pay the employee the salary 
rate, retroactively effective as of the date of the reduction, of the higher 
grade which he, in fact, did not hold during the period of such reduction. 
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In the case of an employee who was reduced in grade and salary on the basis of 
his efficiency rating, and subsequently restored to his former grade and 
salary as the result of an appeal to an efficiency rating board, the restora- 
tion of the employee to his former position need not be regarded as an 
“equivalent increase in compensation” within the meaning of the within- 
grade salary-advancement statute of August 1, 1941, and, therefore, such an 
employee may be restored to the salary rate of his former grade plus any 
automatic promotion he would have received had he not been so reduced. 


Comptroller General Warren to the Chairman, Interstate Commerce Commis- 
sion, January 4, 1944: 


There was received December 14, 1943, an undated letter from the 
Secretary and Authorized Certifying Officer of the Interstate Com- 
merce Commission, reference WPB: HS, reading as follows: 


The following question has arisen in connection with the application of Section 
9 of the Classification Act of 1923, as amended, and of the regulations approved 
in Executive Order No. 9252, dated October 9, 1942, relating to board of review 
on efficiency ratings and of the act of August 1, 1941 (Public Law 200, 77th 
Congress) : 

An Associate Examiner in the Interstate Commerce Commission was pro- 
moted on April 1, 1942, from a P-2 position at $2,700 per annum to P-3 of $3,200 
per annum. He was given an efficiency rating of “Fair-7” for the period ended 
March 31, 1948. Because of the necessity for a reduction in our force in the 
section in which employed, this employee was transferred to another section of 
the Commission and reduced in grade to that of Junior Examiner in P-1 at 
$2,600 per annum effective June 7, 1943. He appealed his efficiency rating to 
the Board of Review in accordance with U. S. Civil Service Commission Depart- 
mental Circular No. 265, Revised, issued pursuant to the Classification Act and 
the Executive Order referred to. After hearing the Board of Review rendered 
the following decision— . 

“The efficiency rating is changed from ‘Fair-7’ to ‘Good-5’.” 


The decision of the Board of Review also contained the following statement— 


Hntitled “Procedural Instruction Relating to Board of Review on Efficiency 
Ratings.” 

“All records of the Department shall be corrected accordingly and appropriate 
corrective action shall be initiated in compliance with Section 403 of Civil Service 
Commission Departmental Circular No. 265 (Revised).” 

Section 408 reads: 

“BHffect of decisions —Upon receipt of the announced decision of the board of 
review making an adjustment in the efficiency rating of an employee, the depart- 
ment shall cause the adjusted efficiency rating to be substituted in its official 
records for the original efficiency rating in each place where the original efficiency 
rating was recorded, shall reconsider any and all administrative actions based 
on the original efficiency rating, and in so far as possible under the law and 
regulations and in the public interest, re-determine and adjust such administra- 
tive actions to conform to the adjusted efficiency ratings.” 

This decision of the Board of Review was dated October 6, 1943, but was not 
approved and sent until November 24, 1943. In view of the action of the Board 
the Commission has reinstated this employee to the position formerly occupied 
as an Associate Examiner in P-3 effective December 7, 1943. 

The following questions are presented: 

(1) In view of the action of the Board of Review in changing the efficiency 
rating from “Fair-7” to “Good-5,” will it be necessary for the Commission to 
reconsider its administrative action based on the original efficiency rating and 
restore the employee's salary to $3,200 as of June 7, 1943, the date his grade was 
changed to P-1 and his salary reduced to $2,600 per annum? If the answer is 
in the negative, this further question is propounded : 

(2) Under Public 200 this employee would have been entitled to an automatic 
promotion of $100 effective October 1, 1943 but for the administrative action in 
reducing his grade from P-8 to P-1 effective June 7, 1943. This employee had mili- 
tary preference and had he been given a rating initially of “Good-5,” he would 
not have been one of those selected for release, transfer, or demotion. The 
question arises as to whether he should be restored to the P-3 position at $3,300 
per annum rather than the minimum of the grade of $3,200 per annum. 


598796—44—-vol. 283-33 
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We are not unmindful of your decision B 20500, 21 C. G. 285, but the facts here 
presented are different than those in the case cited, in that we are now called 
upon to reconsider our administrative action in accordance with Section 403 
of Civil Service Commission Departmental Circular No, 265 (Revised). 

(3) If he may not be restored to his former position at $3,300, what date 
shall be used in determining when the Ramspeck promotion is due? 

It is understood that, because of a reduction in force, the involved 
employee was administratively transferred and reduced from a posi- 
tion in Grade P-3, with salary at the rate of $3,200 per annum, to a 
position in Grade P-1, with salary at the rate of $2,600 per annum— 
the maximum rate of the grade—effective June 7, 1943, and that, be- 
cause of subsequent developments, he was restored to his former posi- 
tion and salary effective December 7, 1943. Also, it is understood that 
the selection of the employee for reduction was based upon his “Fair- 
7” efficiency rating of record at the time of the reduction. However, 
regardless of the administrative reason for the reduction of the em- 
ployee from one position to another, there is no authority of law to 
pay the employee a salary rate retroactively effective prior to Decem- 
ber 7, 1948, in a grade (P-3) or position which he, in fact, did not 
hold. As he was paid at the maximum salary rate of Grade P-1, in 
which the position he occupied during the period June 7 to December 
6, 1943, inclusive, was allocated, no additional amount of compensa- 
tion may be paid to him for that period. 

There is nothing in the Classification Act, as amended by the act of 
August 1, 1941, 55 Stat. 613, or in Executive Order No. 9252, dated 
October 9, 1942, or in the cited regulations of the Civil Service Com- 
mission purporting to authorize or require payment to an employee 
of a salary rate for a position he does not hold—the cited regulation 
of the Commission specifically providing that the administrative ad- 
justment of an employee’s salary rate, based on a correction in his 
efficiency rating as a result of an appeal, shall be only “in so far as 
possible under the law and regulations and in the public interest.” 
Accordingly question (1) is answered in the negative. 

Restoration of the employee to his former position in Grade P-3, 
effective December 7, 1943, as a result of a correction in his efficiency 
rating based upon an appeal, is not required to be regarded as an 
“equivalent increase in compensation” within the meaning of the act 
of August 1, 1941, supra, and section 1 (d) of the President’s Regula- 
tions issued pursuant to that statute (Executive Order No. 8882, dated 
September 5, 1941). Compare 21 Comp. Gen. 285, to which you refer; 
also, 21 Comp. Gen. 369; and 23 Comp. Gen. 265. It is believed the 
purpose and intent of the applicable Jaw and regulations are such as 
to authorize restoration of the employee in this case—effective Decem- 
ber 7, 1943—to the salary rate in Grade P-3, which he would have re- 
ceived had he been given the efficiency rating of Good-5 in the first 
instance. Accordingly, question [2] is answered in the affirmative, 
making it unnecessary to answer question [3]. 
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(B-38463) 


RETAINER PAY—MARINE CORPS RESERVE—AFTER EXPIRATION OF 
ENROLLMENT 


The annua] advance retainer pay of $20 authorized under section 205 of the 
Naval Reserve Act of 1988, for enlisted men in the Regular Navy who 
obligate themselves to serve 4 years in the Fleet Reserve upon termination 
of their enlistments in the Regular Navy, may not be paid for reserve serv- 
ice subsequent to the expiration of such 4-year term, and, therefore, an 
enlisted Marine Corps reservist whose enrollment expired in time of war, 
and who was retained on active duty subsequent to the expiration of his 
4-year term pursuant to section 5 of the said act, is not entitled to receive 
such retainer pay upon entering his fifth year as a reservist. 


Assistant Comptroller General Yates to Col. James L. Denham, U. S. Marine 
Corps, January 5, 1944: 

There has been received by endorsement of the Paymaster, Head- 
quarters, United States Marine Corps, Washington, D. C., your letter 
of November 10, 1943, in which you request decision as to whether 
payment is authorized on a voucher, transmitted therewith, stated 
in favor of Robert James Egley, sergeant, Class I (e), United States 
Marine Corps Reserve, for $20 as annual advance retainer pay for the 
year 1943-1944. 

It is reported that under date of August 11, 1939, Egley obligated 
himself to serve in the Marine Corps Reserve for a period of four 
years effective September 10, 1939, following his discharge from a ° 
four-year enlistment in the Regular Marine Corps on September 9, 
1939, and that he has not been discharged since the normal expiration 
of such obligation on September 9, 1943. The voucher transmitted 
with your letter bears the following notation: 

Enlisted in USMCR on 10Sept39. No time lost. Held for CofG since 10Sept43. 
Service Record Book shows: “Pd $20.00, 4th. AARP by W. M. Mitchell on 
rolls of Bks. Det., MB, NYD, New York City, New York, for the month of 
October, 1942.” This voucher is to claim AARP for the year of 1948. 

It thus appears that on September 9, 1943, the normal expiration 
date of his obligation to serve in the Marine Corps Reserve, Ser- 
geant Egley was on active duty; that he has been retained on such 
service since that date; and that he has already received four pay- 
ments of $20 as advance retainer pay. The question here presented 
is whether he may receive a fifth such payment upon entering into 
his fifth year in the Marine Corps Reserve. 

Sections 2 and 205 of the Naval Reserve Act of 1938, 52 Stat. 
1175, 1179, provide: 

Sec. 2. The United States Marine Corps Reserve established under the Act 
of February 28, 1925, is hereby abolished, and in lieu thereof there is hereby 
created and established as a component part of the United States Marine Corps, 
a Marine Corps Reserve under the same provisions in all respects (except as 
may be necessary to adapt said provisions to the Marine Corps) as those con- 
,tained in this Act or which may hereafter be enacted providing for the Naval 
Reserve: Provided, That the Marine Corps Reserve shall consist of the Fleet 
Marine Corps Reserve, the Organized Marine Corps Reserve, and the Volunteer 


Marine Corps Reserve, corresponding, as near as may be, to similar classes 
of the Naval Reserve. 
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Sec. 205. The Secretary of the Navy, under such regulations as he may pre- 
scribe, may require any person hereafter when enlisting in the Regular Navy and 
may authorize any enlisted man in such service to obligate himself to serve 
four years in the Fleet Reserve upon termination of his enlistment in the 
Regular Navy: Provided, That upon termination of their enlistment in the 
Regular Navy, men who have so obligated themselves shall be transferred ta 
the Fleet Reserve for the four-year period, unless they apply for reenlistment 
or extension of their enlistment in the Regular Navy, in which event they may 
be reenlisted or may extend their enlistment in the Regular Navy: Provided 
further, That, except as otherwise provided for in this Act, the men so trans- 
ferred to the Fleet Reserve for the four-year period, and officers and men 
assigned thereto under the provisions of section 201 of this title shall not, 
in time of peace, be ordered to active duty, except with their own consent, 
and shall be under no obligation to perform training duty or drill during that 
period, but shall be paid in advance $20 per annum. 


Article 13-20, Marine Corps Manual, provides in part: 


The Marine Corps Reserve consists of five classes as follows: 

(1) Cuass I. Fleet Marine Corps Reserve——(a) Commissioned officers and 
warrant officers of the Marine Corps Reserve who were honorably discharged 
from the Regular Marine Corps after not less than 4 years’ service. 

(bv) Enlisted reservists having 16 years’ or more Regular naval service, who 
served in the Regular Navy or Marine Corps on or before July 1, 1925. 

(c) Enlisted reservists who served in the Regular Navy or Marine Corps 
on or prior to July 1, 1925, having 20 years’ or more Regular naval service. 

(d) Enlisted reservists who first enlisted in the Regular Navy or Marine Corps 
after July 1, 1925, or who reenlisted therein with broken service after July 1, 
1925, having 20 years’ or more Regular naval service. Continuous service is not 
required for transfer to Class I (d), Fleet Marine Corps Reserve. 

(e) Enlisted reservists having 4 years’ or more honorable Regular naval 
service who do not come under subparagraphs (b), (c), or (d) herein. The 
term “4 years” includes a minority discharge or a discharge 3 months prior to 
normal expiration of a 4-year enlistment. 


Article 4-23 of the above Manual provides in part: 


(1) In accordance with the provisions of the Naval Reserve Act of 1988 (34 
USC 854 b, c, d), members of the regular Marine Corps are eligible for transfer 
or assignment to the Fleet Marine Corps Reserve as follows: 


* * * * * * * 


(d) To Class I (e).—Enlisted men who, upon er during enlistment in the reg- 
ular Marine Corps, obligate themselves to serve 4 years in the Marine Corps 
Reserve upon termination of their enlistment in the regular Marine Corps. 


Article 13-92 of the Manual provides in part: 

(3) From Class I (e).—(a) On the completion of 4 years’ service in Class I (e), 
men who extend their enlistment or reenlist, will be transferred to the Organized 
Reserve or Volunteer Reserve as appropriate. 

The annual advance retainer pay of $20 granted by the last proviso 
in section 205, swpra, is not a payment for any service to be rendered, 
but is in the nature of a gratuity due and payable annually. @f. 4 
Comp. Gen. 1036, 1040. Such pay is given in consideration of the 
man’s voluntary agreement to be available, for a period of four years, 
for active duty in the event of war or national emergency. 

Section 5 of the Naval Reserve Act of 1938, 52 Stat. 1176, provides 
in pertinent part as follows: 


Any member of the Naval Reserve, including those on the honorary retired . 
list created by section 309, title III, of this Act, or who may have been retired, 
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may be ordered to active duty by the Secretary of the Navy in time of war or 
when in the opinion of the President a national emergency exists and may be 
required to perform active duty throughout the war cr until the national emer- 
gency ceases to exist; but in time of peace, except as otherwise provided in this 
Act, he shall be ordered to or continued on active duty with his own consent 
only: * * * Provided further, That the Secretary of the Navy may release 
any member from active duty either in time of war or in time of peace. 

Upon obligating himself to serve in the Marine Corps Reserve for 
« period of four years following discharge from the Regular Marine 
Corps on September 9, 1939, the enlisted man necessarily became sub- 
ject to the conditions prescribed in section 5, supra, to perform the 
active duty therein required, unless released by the Secretary of the 
Navy as authorized in the last proviso, and if active duty as a reservist 
was required of him subsequent to the four-year period beginning 
September 9, 1943, such active duty as a member of the Fleet Reserve 
appears to have been incident to the provisions of said section 5 since 
his voluntary term of reserve service under section 205 expired by limi- 
tation on such date. 

You are advised that payment on the voucher, which is retained 
in this office, is not authorized. 


(B-88730) 


TRAVELING EXPENSES—VOUCHER CERTIFICATION BY ATTORNEY 
IN FACT 


Under paragraph 92 of the Standardized Government Travel Regulations, as 
amended, providing that any person rendering an expense account containing 
reimbursement items must certify that the account is just and true, the only 
“person” who legally may certify to items of traveling expenses of a civilian 
employee is the employee who performed the travel, and, therefore, the cer- 
tification of such a voucher by an attorney in fact who has no personal knowl- 
edge of the facts relative to the travel performed would be of no force and 
effect. 22 Comp. Gen. 258, distinguished. 




























ear or General Warren to C. E. Frye, Department of Agriculture, January 
, 1944: 


Reference is made to your letter of November 30, 1943, as follows: 


There are transmitted gerewith for your consideration Bureau Vouchers Nos. 
2049 and 2050 in favor of Frederick G. Kraft, Jr., formerly employed by this 
Service, covering per diem for the period December 1 to 31, 1942, and January 1 
to 31, 1948, in the amounts of $95.20 and $88.40, respectively. 

It will be noted that the vouchers have been prepared and certified as just and 
true in all respects by the traveler’s father, Frederick G. Kraft, appointed lawful 
attorney of said Frederick G. Kraft, Jr. Mr. Kraft, Jr. is now serving in the 
armed forces, having entered the Army on February 5, 1943. The enclosed photo- 
static copy of Power of Attorney appointing Frederick G. Kraft, provides that he 
among other things, shall have the power and authority “To execute vouchers 
in my behalf for any and all allowances and reimbursements properly payable 
to me by the United States.” 

In view of 22 Comptroller General 258 and decisions cited therein it is requested 
that I be advised as to whether or not the enclosed vouchers may properly be 
certified and forwarded to the Chief Disbursing Officer, Treasury Department, 
for payment. 


om 
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Paragraph 92 of the Standardized Government Travel Regulations, 
as amended by Bureau of the Budget Circular No. 401, dated October 
8, 1942, provides as follows: 

92. Certification of Accounts.—Any person rendering an expense account con- 
taining reimbursement items must certify that the account is just and true in 
all respects and that the penalties for presenting a false claim are known to him. 

It is obvious from the regulation just quoted—which has the force 
and effect of law—that the only “person” who legally may certify to 
items of traveling expenses of a civilian employee is the employee who 
performed the travel. The certification (to a voucher or traveling 
expense account) of an attorney in fact who has no personal knowledge 
of the facts relative to the travel performed would be of no force and 
effect. The decision of September 21, 1942, 22 Comp. Gen. 258, to 
which you refer, and the unpublished decision therein cited, recog- 
nizing a power of attorney in connection with the making of certain 
classes of claims of Army officers stationed outside the continental 
limits of the United States, have no application here because, aside 
from applicable military laws, the facts there certified were within the 
personal knowledge of the attorney in fact, which is not the situation 
here. ‘. 

In view of the above consideration, the vouchers forwarded with 
your letter, which have been executed by the father and attorney in 
fact of the claimant, may not be regarded as constituting a valid 


basis for a claim against the United States. Accordingly, the vouchers 
may not be certified for payment. 
The vouchers and supporting papers are returned herewith. 


(B-37798) 


POSTAL EMPLOYEES—SUBSTITUTE AND TEMPORARY RURAL CAR- 
RIERS—ADDITIONAL COMPENSATION UNDER ACT OF APRIL 9, 1943 


In applying the rules stated in 23 Comp. Gen. 390, with respect to the additional 
compensation authorized for Postal employees under the act of April 9, 1943, 
substitute rural carriers may be deemed as “serm@ing in the occasional ab- 
sence of regular carriers” so as to be regarded as part time employees en- 
titled to 15 percent of their earned basic compensation ; whereas temporary 
rural carriers, serving over a sufficient period of time to warrant their cer- 
tification as such, may be deemed as “appointed to serve in the prolonged 
absence of regular carriers, or in the absence of any regularly appointed car- 
rier” so as to be regarded as full time employees entitled to additional com- 
pensation at the rate of $300 per annum. 23 Comp. Gen. 390, amplified. 

This office cannot undertake to prescribe with minute detail the proper line of 
demarkation between “substitute” ‘and “temporary” rural carriers for 
purposes of computing the additional compensation authorized to be paid 
Postal employees under the act of April 9, 1943, but, it may be stated, gen- 
erally, that in the absence of arbitrary or capricious administrative action 
in the matter, this office will accept the administrative designation of a 
Postal employee as substitute or temporary carrier as administratively cer- 
tified to this office. 
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Comptroller General Warren to the Postmaster General, January 6, 1944: 


I have your letter of December 14, 1943, as follows: 


This has reference to your letter of November 26, 1943 (B-37798) to me, from 
which the following is quoted: 

“Since substitute rural carriers serving in the occasional absence of regular 
carriers render only part time service (39 U. S. Code 202), the additional com- 
pensation payable to them should be on a 15-percent basis subject to the statutory 
limitation. : 

“However, temporary or substitute rural carriers appointed to serve during the 
prolonged absence of regular carriers, or in the absence of any regularly appointed 
carrier (39 U. S. Code 203), properly are for regarding as full-time employees 
during the effective period of their appointments and, accordingly, their addi- 
tional compensation should be paid on a $300 per annum basis.” 

In the second paragraph quoted above reference is made to temporary or sub- 
stitute rural carriers appointed to serve during the prolonged absence of regular 
carriers, and the same sentence contains citation to Title 39 U. S. C. 203 which 
states that “rural letter carriers * * * shall be allowed annual leave with 
pay not to exceed 15 days” and specifies that “the substitutes for carriers on vaca- 
tion to be paid during said service at the rate paid the carrier.” This indicates 
that a substitute carrier who serves during the 15 day annual leave period of a 
regular carrier may be regarded as “a substitute carrier serving during the 
prolonged absence of the regular carrier.” Doubt exists as to your intended 
distinction between occasional absence and prolonged absence, as referred to 
in your decision. 

1. As referred to in the penultimate paragraph of your letter (quoted above), 
would service by a substitute rural carrier during a 15-day period of absence on 
annual leave by a regular carrier be regarded as service during the prolonged ab- 
sence of the regular carrier? 

2. If your answer to question 1 is in the affirmative, what period of service 
during the absence of the regular carrier on annual leave would be considered 
as service in the occasional absence of the regular carrier? 

8. If the distinction between occasional absence and prolonged absence is de- 
termined by the number of days, would a substitute rural carrier who begins 
service two days prior to the end of a pay period, because of the absence of 
the regular carrier on sick leave, be considered as serving in the occasional 
absence of the regular carrier whose period of absence would not be determinable 
until some later date? 

4. Would the number of days service rendered by a temporary rural car- 
rier appointed to fill a vacancy on a rural route, pending the appointment 
of a regular carrier, be the determining factor as to whether the service shall 
be regarded as service in the occasional absence of a regular carrier or during 
the prolonged absence of a regular carrier? 

5. If your answer to the preceding question is in the affirmative, what num- 
ber of days service would be regarded as service in the occasional absence 
of a regular carrier, as distinguished from service during the prolonged absence 
of a regular carrier? 

It is believed your answers to the numbered questions outlined above will 
enable this office to issue definite instructions which may be followed by rural 
disbursing postmasters in computing the increased compensation payable to 
substitute and temporary rural carriers. An early reply will be appreciated. 


Section 974 of the Postal Laws and Regulations 1940, provides, in 
pertinent part: 


* * * substitutes for (rural) carriers on vacation to be paid during said 
service at the rate paid the carrier. 

2. A substitute carrier who performs service for a regular carrier absent 
with pay shall be paid at the same rate paid the regular carrier for each day’s 
service, exclusive of Sundays and authorized holidays. 

3. A temporary carrier serving a route for which there is no regular car- 
rier, or in place of a regular carrier absent without pay, shall be paid at the 
same rate paid the regular carrier, Sundays and holidays included, except 
at the beginning or ending of the period of employment. 
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In the light of the basic statutes underlying the above-quoted regu- 
lations, the distinction between occasional and prolonged absences 
of regular carriers alluded to in that part of my decision [23 Comp. 
Gen. 390] quoted in your letter, supra, may be regarded as suggested 
or implied by the designations, “substitute” and “temporary,” as ap- 
plied to their replacements. As so viewed, substitutes properly may 
be deemed as “serving in the occasional absence of regular carriers,” 
whereas temporaries may be deemed as “appointed to serve in the 
prolonged absence of regular carriers, or in the absence of any reg- 
ularly appointed carrier” at all. Upon that basis, substitutes prop- 
erly may be regarded as part-time employees, whereas temporaries, 
serving over a sufficient period of time to warrant their certifica- 
tion as such, properly may be regarded as full-time employees for 
the purpose of applying the rules stated in the decision of Novem- 
ber 26, 1948, supra. Of course, this office cannot undertake to pre- 
scribe with minute detail the proper line of demarkation in respect 
of the true status of the involved postal employees; and it may be 
stated generally that in the absence of any arbitrary or capricious 
administrative action in the matter, this office will accept the admin- 
istrative designation of a postal employee as substitute or temporary 
carrier as administratively certified to this office. In view of the 
foregoing, specific answers to the five questions presented are not 
required. 


(B-39027) 
EXPENSE OF SECURING PHOTOGRAPHS FOR IDENTIFICATION CARDS 


The cost of securing photographs to complete identification cards necessary for 
Interior Department employees to gain entrance into plants performing 
Government work—which cards are prescribed by an administrative order 
not specifically requiring them to be furnished at the employees’ expense— 
may be allowed as an item of expense necessary for the performance of 
official duty, but not as an item of traveling expense under paragraphs 2 
or 75 of the Standardized Government Travel Regulations, providing, 
respectively, for reimbursement of expenses essential to the transaction of 
official business, and the cost of photographs for passports or visas for travel 
outside the United States. 


Comptroller General Warren to J. D. Secrest, Department of the Interior, 
January 6, 1944: 


I have your letter of December 18, 1943, as follows: 


There has been presented to the undersigned Authorized Certifying Officer, the 

claim of Mr. T. F. Curry, Explosives Investigator, 449 Federal Building, Albany 
1, New York, covering an expenditure of $1.20 for photographs taken July 1, 
1943, by the Helen Art Studio of Albany, New York. 
. This item was originally charged in Mr. Curry’s travel account for July 1-31, 
1943, D. O. No. 517885, paid by G. F. Allen, September 10, 1943, in the ampunt 
of $90.35, Bu. No. 2457. The charge for the photographs was suspended as 
shown by original Notice of Suspensions attached to the account in question, 
because the Bureau of Mines considered it lacked authority to reimburse the 
expenditure. 
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The photographs were used on Departmental] Identification cards and Para- 
graph 2 cited by Mr. Curry apparently does not apply because it provides broadly 
for reimbursement of traveling expenses essential to the transacting of official 
business. Paragraph 75 is more specific, because it authorizes reimbursement 
of the cost of photographs for passports only “when required for travel beyond 
the limits of the United States.” 

As there are many items of similar character outstanding, I will appreciate 
your decision. 


The item of $1.20—representing a charge for two photographs— 
was deducted administratively from voucher No. 517885, paid Septem- 
ber 10, 1943, by G. F. Allen, symbol 207-650, for the reason stated in 
the administrative notice of exception, viz: “this is a personal charge 
and cannot be billed against the Government.” In reclaiming said 
item on the submitted voucher the employee states: 


Charge of $1.20 for two photographs to complete identification cards suspended 
from July account and hereby reclaimed. This charge was suspended as a 
personal charge and is reclaimed under paragraph 2 of the Government Travel 
Regulations. The identification cards for which these pictures were obtained 
are necessary to gain entrance to many plants where our work is conducted and 
So essential to the transaction of official business. The photographs were ob- 
tained as requested in a memorandum of June 23, 1948, sent by W. J. Fene and 
Secretary's order No. 1802, dated April 7, 1943, directs the use of the new De- 
partmental identification card. The identification cards remain the property 
of the government and must be returned upon completion of the employee's 
services before final payment to the employee is made. 


The referred-to order (No. 1802) of April 7, 1943, issued by the 
Secretary of the Interior, is as follows: 


The attached sample identification card is hereby prescribed for use by the 
bureaus and offices of the Department. This standard identification card will 
be issued to employees now holding departmental and bureau identification 
cards by officers designated by the bureaus, and for the organizations of the 
Secretary's Office, by the Office of the Chief Clerk. 

The officers designated will be responsible for verifying the photographs and 
signatures submitted by employees to whom identification cards are issued, 
will maintain a numerical record of the cards issued and reissued, and will re- 
quire their return upon completion of the employee’s services before final pay- 
ment to the employee is made. Suitable consecutive property numbers will be 
assigned to the issued cards for record purposes by the bureaus. 

The seal of the bureaus or the departmental seal shall be imprinted upon the 
face and in the center of each identification card before it is issued so as to 
protect the “signatures, photograph, and other identifying data, all of which 
should be affixed to the card before the seal is imprinted. The employee’s 
fingerprint need be taken only when it is considered essential by the issuing 
bureau. 

This standard card may be overprinted in those cases where specific police 
powers or other authorities are granted. 

Initial requisitions for supplies of these cards may be sent directly to the 
Miscellaneous Service Division of the Chief Clerk’s Office. 


The item in question apparently is viewed administratively as 
being one involving official travel. 

Paragraphs 2 and 75 of the Standardized Government Travel Regu- 
lations provide as follows: 


2. Reimbursable ewpenses.—Traveling expenses which will be reimbursed are 
confined to those expenses essential to the transacting of the official business. 


* * * * ” . - 
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75. Definition—Charges for necessary stenographic or typewriting services or 
rental of typewriting machines in connection with the preparation of reports or 
correspondence; clerical assistance; services of guides, interpreters, packers, 
drivers of vehicles; storage of property used on official business; and when re- 
quired for travel beyond the limits of the United States, fees in connection with 
the issuance of passports, visa fees, cost of photographs for passports and visas, 
cost of birth certificates, and charges for inoculation will be allowed when 
authorized or approved by the administrative official. [Italic supplied.] 

Said travel regulations were issued pursuant to statutory authority 
and have the force and effect of law. It is a well established rule of 
statutory construction that an express provision in a statute (or statu- 
tory regulation) for one class of objects excludes all other objects of 
that nature not specifically provided for—expressed in the legal maxim, 
expressio unius est exclusio alterius. As the travel regulations provide 
for reimbursement for the cost of photographs only in respect of pass- 
ports when required for travel outside the limits of the United States, 
the cost of securing photographs in this case could not be allowed as 
an item of travel expense. See 9 Comp. Gen. 311. 

However, the matter appears for consideration upon other grounds. 
In 2 Comp. Gen. 429, it was held by this office that : 

Photographs to be attached to identification certificates to be carried by 


employees of the customs service are an official requirement and the cost thereof 
may be reimbursed to the employees. * * * 


See, also, 20 Comp. Gen. 447, and 9 id. 311—there being differentiated 
in the latter photographs required for identification purposes in respect 


of official duty and in respect of travel aston generally. Compare B- 
35303, July 8, 1943. 

The appropriation proposed to be seneell in this case, namely, 
“Enforcement of Federal Explosives Act, Bureau of Mines, 1944” 
found in the act of July 12, 1943, 57 Stat. 480, Public 133, provides as 
follows: 


Enforcement of Federal Explosives Act: For all necessary expenses of the 
Bureau of Mines in performing the duties imposed upon it by the Federal Ex- 
plosives Act, including not to exceed $100,000 for personal services in the Dis- 
trict of Columbia ; books of reference, periodicals, and newspapers; rot to exceed 
$11,250 for printing and binding; contract stenographic reporting services; sup- 
plies and equipment; traveling expenses; maintenance, repair, and operation 
of passenger-carrying automobiles; purchase of special wearing apparel or equip- 
ment for the protection of employees while engaged in their work; purchase in 
the District of Columbia and elsewhere of other items otherwise properly charge- 
able to the appropriation “Contingent expenses, Department of the Interior”; 
$530,000: Provided, That section 3709, Revised Statutes, shall not apply to any 
purchase or service rendered under this appropriation when the aggregate amount 
involved does not exceed $300: Provided further, That the Secretary, through the 
Director of the Bureau of Mines, is hereby authorized to carry out projects here- 
under in cooperation with other departments or agencies of the Federal Govern- 
ment, the District of Columbia, States, Territories, insular possessions, with other 
organizations or individuals, and with foreign countries and the political sub- 
divisions thereof. 


Accordingly, as the furnishing of photographs was required by the 
Department of the Interior Order No. 1802, supra, which did not spe- 
cifically require them to be furnished at the employee’s expense, pay- 
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ment therefor may be made from the above appropriation, as an item 
of expense necessary for the performance of official duty and no other. 

The voucher is returned herewith, and if it be otherwise correct, 
it may be certified for payment upon the basis above indicated. 


(B-39088) 


TRAVELING EXPENSES—CONSULTANTS EMPLOYED ON “WHEN 
ACTUALLY EMPLOYED” BASIS 


The term “consultant,” appearing in statutes authorizing payment of travel 
expenses to and from their homes or regular places of business of persons 
employed intermittently away therefrom as consultants and paid on a per 
diem “when actually employed” basis, denotes one who serves in an advisory 
capacity to an administrative officer of the Government, as distinguished 
from one who serves as an administrative officer or employee in the per- 
formance of duties and responsibilities imposed by law upon the agency in 
which employed—that is, one who gives his opinion regarding a problem or 
question presented to him by the administrative officers, but does not per- 
form or supervise performance of such duties and responsibilities. 

The question whether an officer or employee is a “consultant,” within the mean- 
ing of statutes authorizing payment of travel expenses to and from their 
homes, etc., while employed intermittently away therefrom on a per diem 
“when actually employed” basis, is, generally, one of fact, rather than one 
of law, and as such, is for determination primarily by the administrative 
authority on the basis of the functions assigned and the duties performed, 
and, therefore, the title “consultant” administratively ascribed to one hold- 
ing an office or position may be regarded, generally, as prima facie evidence 
that the incumbent is a consultant and, in the absence of evidence to the 
contrary, this office is not disposed to question such administrative cer- 
tification. 

An employee of the Office of Price Administration who was originally employed 
and served as a “consultant” on a per diem “when actually employed” basis, 
and was subsequently assigned duties as an administrative officer (Acting 
Deputy Administrator) while still serving under his original appointment 
as a consultant may not be regarded as a “consultant” on or after the date 
he assumed the duties as administrative officer so as to entitle him to pay- 
ment of per diem and traveling expenses to and from his home, etc., as is 
authorized for consultants employed intermittently away from their homes, 
notwithstanding the fact that he continued to serve under his appointment 
as consultant. 


Comptroller General Warren to A. E. Freeze, Office of Price Administration, 
January 7, 1944: 


Reference is made to your letter of December 14, 1943, as follows: 


For the purpose of determining the status of an employee with respect to allow- 
ance of per diem and traveling expenses to and from his home when not employed 
on a full time basis, the enclosed travel voucher in the amount of $1100.78 in favor 
of Edward N. Hay is enclosed for examination and opinion. 

The claim covers per diem, transportation and incidental traveling expenses for 
travel from and to the employee’s home to and from official headquarters, in- 
cluding per diem at official station, during the period November 10, 1942 to July 
1, 1943, inclusive. No travel orders were issued to authorize the per diem or 
other expenses in view of the provisions of your decision B—28780 on September 
16, 1942, 22—Comp. Gen.—231, in which you stated that a consultant was not 
entitled to traveling expenses from and to his residence when working inter- 
mittently several days a week on basis of “when actually employed.” Moreover, 
it has been consistently held that an employee upon appointment to a position, 
must bear the expense incurred in reporting at the designated post of duty or 
first place at which duty is actually performed. (5—Comp. Gen.—-247, 941, 987). 
As stipulated in Paragraph 46, of the Standardized Travel Regulations, no per 





498 DECISIONS OF THE COMPTROLLER GENERAL 


diem may be allowed a regular employee at his official station under any 
circumstances. 

However, in the First Deficiency. Appropriation Act, 1943, Public Law 11—78th 
Congress, approved March 18, 1943, payment of travel expenses to and from 
their homes or regular places of business of persons employed intermittently by 
any of the constituent agencies of the Office for Bmergency Management as con- 
sultants on basis of “when actually employed” was authorized. Then in your 
opinion B-34180 rendered on May 13, 1943, you advised that such statute might be 
construed as applicable to consultants employed by the Office of Price 
Administration. 

In Decision B-36956 of October 1, 1943, to the Office for Emergency Manage- 
ment, you advised that if a consultant be employed continuously to such an 
extent as to establish a status entitling him to annual and sick leave of absence, 
and thus be considered an “indefinite” employee, it would not appear that he 
should be classified as an “intermittent” employee. On the other hand, if the 
consultant is not by virtue of his appointment status entitled to any benefits 
under the leave acts, he might reasonably be deemed to come within the purview 
of the above cited statute and Decision B-34329 of June 25, 1943, regardless of 
the nomenclature of his appointment. 

In connection with the enclosed claim there arises some doubt of the meaning 
of the term consultant and it is not felt that the tenure of employment or nature 
of the duties performed under the appointment clearly define the status, with 
respect to traveling expenses, of an employee who works intermittently under a 
temporary or “when actually employed” appointment when the activities of the 
employee are not entirely in an advisory capacity. 

The claimant, Edward N. Hay, was first appointed on June 10, 1942, as Head 
Consultant, P-8, at rate of $22.22 per diem, “when actually employed”, under 
Civil Service authority Paragraph 13, Section 1, Schedule “A”, with headquarters 
in Washington, D. C. As indicated on the attached copy of the job description 
statement, Exhibit “A”, it was understood that Mr. Hay would serve in an ad- 
visory capacity on an average of three or four days a week, not to exceed 180 
days per year. Although he continued under this classification by official des- 
ignation until May 3, 1943, he was assigned duties of Acting Deputy Administra- 
tor on or about November 5, 1942, thereby virtually becoming the operating head 
of the Administrative Management Department. Upon expiration of the period 
of 180 working days, he was given a War Service Temporary Appointment not 
to exceed 60 days when actually employed, effective May 4, 1943, as Acting Deputy 
Administrator at $8000.00 per annum, CAF-15. The attached job description 
Exhibit “B” describes the nature of his duties under this appointment, being 
also applicable to his activities from November 9, 1942 to May 3, 1943. 

During the entire period of his employment he continued in his former posi- 
tion of Personnel Officer of the Pennsylvania Co., Philadelphia, Pennsylvania, on 
Fridays and Saturdays of each week. The remaining four days each week from 
Monday through Thursday, he was employed by the Office of Price Administra- 
tion. It was on this basis that the Pennsylvania Company agreed to release 
him. Since he never at any time terminated his employment with that company 
with which he had been associated since 1934, Mr. Hay considered his govern- 
ment service to be temporary and intermittent in nature as he expected to return 
to his regular position with the above company upon the termination of his 
government service. He states that he also felt that he was serving in an 
advisory capacity as a consultant, rather than as a regular employee. During 
such period, he maintained his regular residence, as formerly, at Swarthmore, 
Pennsylvania and did not establish a permanent residence in Washington, D. C. 
At the beginning of each week he commuted from Swarthmore to Washington, 
D. C., returning home on Thursdays after close of working hours. At no time 
during the period cited on the voucher for which traveling expenses are claimed 
did Mr. Hay become eligible for annual or sick leave privileges due to his at- 
tendance being intermittent. 

In view of the position of responsibility which Mr. Hay held during part of 
the time, the nature of his duties, and the fact that he was appointed to tem- 
porary position on May 4, 1943, there appears some question as to whether, he 
—— reimbursed for the per diem and traveling expenses represented on this 
voucher. 

In your Decision B-35913 dated August 11, 1943 [23 Comp. Gen. 90], it was 
stated that the provision in the National War Agencies Appropriation Act, 1944 
“authorizing payment of travel @xpenses to and from their homes or regular 
places of business of persons employed intermittently away from their homes 
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or regular places of business as consultants paid on the basis of ‘when actually 
employed’ is specifically limited to consultants, and may not be extended sO 
as to relieve other classes of personnel employed intermittently, on a ‘when 
actually employed’ basis from the general requirement of bearing the cost of 
reporting to their post of duty from their homes and places of employment. 

As the rule stated in Decisions B-35180, and B-36956 do not appear definitely 
applicable to this situation, your decision on the following points is respectfully 
requested : - ; 

(1) May the employee be considered a consultant on an intermittent basis 
under the terms of this appointment for the period November 10, 1942 to May 
8, 1943 and thus entitled to reimbursement for per diem at his official station 
and en route to and from his home with rail fare and other necessary traveling 
expenses incidental thereto? 

(2) Should his temporary appointment on May 4, 1943 nullify his claim for 
per diem and traveling expenses during the period May 4, to July 1, 1943? 

The following pertinent correspondence and papers are enclosed for 
examination : 

Exhibit “A”—Job description of Head Consultant. 

Exhibit “B”—Job description of Acting Deputy Administrator. 

Letter—June 4, 1942—-Leon Henderson to the Pennsylvania Co. 

Letter—March 10, 1943—Prentiss M. Brown to Harry B. Mitchell, President, 
Civil Service Commission. 

Telegram—June 8, 1942—Pennsylvania Co. to Leon Henderson. 


The general understanding or concept of the term, “consultant”, 
appearing in the statutes under consideration is that said term denotes 
one who serves in an advisory capacity to an administrative officer 
of the Government, as distinguished from one who serves as an ad- 
ministrative officer or employee in the performance of the duties and 
responsibilities imposed by law upon the agency in which employed. 


That is to say, a consultant is one who expresses his views or gives his 
opinion regarding a problem or question presented to him by the ad- 
ministrative officers, but he does not perform, or supervise the per- 
formance of, the duties and responsibilities imposed by law upon the 
agency. 

The question whether an officer or employee of the Government is 
a “consultant” is, generally, one of fact, rather than one of law, and 
as such, is for determination primarily by the administrative authority 
on the basis of the functions assigned and of the duties performed. 
The title, “consultant,” ascribed to one holding an appointment to 
an office or position may be regarded, generally, as prinia facie evidence 
that the incumbent is a consultant within the meaning of that word 
as above set forth but, as you doubtless are aware, such evidence is 
not conclusive, and may be rebutted by facts disclosing the status of 
the incumbent to be otherwise. Hence, in the absence of definite and 
conclusive evidence of record to the contrary, this office, in the audit 
of traveling expense vouchers, is not disposed to question an admin- 
istrative certification by competent authority that a particular officer 
or employee is a consultant. 

In the instant case, you have presented clear and definite evidence 
that Edward N. Hay was originally employed as a consultant and 
that he served as such from June 10, 1942, to on or about November 
5, 1942, and thereafter, as an administrative officer of the Office of 
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Price Administration performing, or supervising the performance of, 
the duties and responsibilities imposed by law upon that agency. The 
description of the duties of the office or position to which he formally 
was appointed effective May 3, 1943, forwarded with your letter, shows 
without doubt that he was not a consultant thereafter within the 
meaning of that term as used in the appropriation acts under con- 
sideration on and after the date of the appointment. Also, as you 
state specifically that “he was assigned duties of Acting Deputy Ad- 
ministrator on or about November 5, 1942, thereby virtually becoming 
the operating head of the Administrative Management Department” 
(the duties and responsibilities of which are understood to be sub- 
stantially those described for the position to which he formally was 
appointed May 3, 1943), it must be concluded that he was not a “con- 
sultant” on and after November 5, 1942, notwithstanding the fact that 
he continued to serve under his appointment as “consultant” until 
May 3, 1948. 

Accordingly, on the basis of the facts presented, the traveling ex- 
pense voucher forwarded with your letter covering a period entirely 
after November 5, 1942, may not be certified for payment. 

The voucher is returned herewith. 


(B-36941) 


PAY—ADDITIONAL—AIDES TO COMMODORES 


The establishment by the act of April 9, 1943, of the rank of commodore during 
the present war, is not to be considered as reviving the provisions of the 
act of March 3, 1899—assimilating the pay of Navy officers to that of Army 
ofticers—upon which the right of Navy officers to aides’ pay depended prior 
to the act of May 13, 1908, authorizing additional pay for aides to rear 
admirals, so as to confer a right to additional pay upon Navy officers serv- 
ing as aides to commodores. 


Assistant Comptroller General Yates to the Secretary of the Navy, January 
8, 1944: 

Consideration has been given your letter of September 10, 1943, 
forwarding a letter dated August 13, 1943, from the Disbursing 
Officer, U. S. Naval Operating Base, Iceland, with enclosure and ac- 
companying indorsements relative to the question as to whether Lieu- 
tenant (jg) Cornelius R. Gray, D-V (S), USNR, is entitled to addi- 
tional compensation as aide’s pay under orders assigning him to duty 
as aide to Commodore Ralph S. Wentworth, USN, Commandant, 
Naval Operating Base, Iceland. You request « decision on questions 
presented by the Disbursing Officer, Naval Operating Base, Iceland, 


as follows: 


(1) Is he authorized to credit Aides pay at the rate of $150 per annum in 
a case where an officer of thé rank of Lieutenant or below assumes personal 
and confidential duties as Aide to a Flag Officer of the rank of Commodore? 
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(2) If the answer to (1) is in the affirmative, is the effective date of pay 
as Aide in the case of Lieutenant (jg) Cornelius R. Gray, D-V (8S), USNR, as 
Aide to Commodore R. S. Wentworth, USN, 10 May 1943 or 22 June 1943? 

It appears that Commodore Wentworth holds an appointment in 
the temporary rank and grade of commodore, established by section 6 
of the act of July 24, 1941, 55 Stat. 603, as amended by Public Law 26, 
78th Congress, approved April 9, 1948, 57 Stat. 59, as follows: 

The rank and grade of commodore are hereby established for the purposes of 
this Act: Provided, That all officers appointed to the rank of commodore pursuant 
to the authority of this Act, while serving in such rank, shall be entitled to the 
pay and allowances provided for an officer of the sixth pay period. * * * 

Prior to 1908 the right of Navy officers to additional pay while serv- 
ing as aides was based on the general assimilation provision con- 
tained in section 13 of the Naval Personnel Act of March 3, 1899, 30 
Stat. 1007, to the effect that after June 30, 1899, commissioned officers 
of the Navy should “receive the same pay and allowances, except forage, 
as are or may be provided by or in pursuance of law for the officers 
of corresponding rank in the Army.” United States v. Crosley, 196 
U. S. 327; United States vy. Miller, 208 U.S. 32. By the same act the 
rank and grade of commodore in the Navy was eliminated, so far as the 
active list was concerned. Rodgers v. United States, 185 U. S. 83: 
Gibson v. United States, 194 U. S. 182. 

The pay of aides in the Navy was subsequently expressly fixed by 
a clause in the Navy Pay Act of May 13, 1908, 35 Stat. 128, as follows: 

* * * Aids to rear-admirals embraced in the nine lower numbers of that 
grade shall each receive one hundred and fifty dollars additional per annum, and 
aids to all other rear-admirals, two hundred dollars additional per annum 
edi. ** 

The opinion in the case of Knox v. United States, 52 C. Cls. 22, makes 
it clear that after the passage of the act of May 13, 1908, the right to 
aide’s pay depended on that act and not on the said assimilation pro- 
vision in the Navy Personnel Act of March 3, 1899, although the con- 
ditions under which aide’s pay theretofore had been allowed under the 
assimilation provision in the 1899 act were taken as determinative of 
the meaning of the word “aids” as used in the 1908 act. In the case 
of Frucht v. United States, 49 C. Cls. 570, it was pointed out that the act 
of May 13, 1908, does not authorize aide’s pay for an officer when as- 
signed to duty as aide to an officer of a rank below that of rear admiral. 
In Wood v. United States, 224 U. S, 182, the Supreme Court of the 
United States held that an aide to an admiral (for a period prior to 
May 13, 1908) was not entitled to aide’s pay. The last paragraph of 
the Court’s opinion in that case is as follows: 

The failure by Congress during the many years which have elapsed since 
the re-creation of the office of Admiral to make any provision concerning the pay 
of aids to that officer gives rise to the assumption of a legislative construction in 


accord with the view which we have expressed. The matter is not however left 
to mere inference resulting from silence, since although Congress in what is known 
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as the New Navy Pay Act of May 13, 1908, 35 Stat. 127, c. 166, in terms specifically 
provided for the pay of every officer in the Navy, including the Admiral and em- 
bracing extra compensation to aids to Rear Admirals, made no provision whatever 
for compensation for services which might be rendered by an officer acting as 
aid to the Admiral. The incongruity, if any, which it is suggested must result 
from providing for extra compensation for an aid to a Rear Admiral and none 
for aids to the higher officer, the Admiral, if admitted, would be but the conse- 
quence of legislative omission, and would not justify the exertion of judicial 
power for the purpose of re-creating a provision of law, concerning aids to the 
General of the Army, which has long since ceased to exist, in order to afford a 
subject upon which the assimilating provision of the Naval Personnel Act of 
1899 might operate. 

Under the said provisions of the act of May 13, 1908, additional pay 
as aide is payable only when the officer is assigned as aide to a rear 
admiral. Therefore, an officer assigned to duty as an aide to a flag 
officer of the rank of commodore is not entitled to aide’s pay under 
that act and apparently that act, which “in terms specifically provided 
for the pay of every officer in the Navy,” superseded the 1899 provision 
and was intended to be exclusive with respect to the payment of aides’ 
pay in the Navy thereafter. Wood v. United States, supra. But even 
were it otherwise, it would appear that any remaining force in the 
said assimilation provision in the 1899 act, insofar as it might apply 
to an aide to a commodore, was vitiated by section 22 of tlfe Joint 
Service Pay Act of June 10, 1922, 42 Stat. 638, which expressly repealed 
all-laws and parts of laws inconsistent therewith. While section 21 
of that act provided that nothing therein should “operate to change 
in any way existing laws or regulations made in pursuance of law,” 
governing, inter alia, additional pay for aides, there was then no 
“existing laws or regulations” governing additional pay for aides for 
commodores, because there was no grade of commodore on the active 
list at that time. When the said 1922 act was enacted the only existing 
express provisions for aide’s pay for Naval officers were those in the 
Navy Pay Act of May 13, 1908, authorizing additional pay for aides 

y y to, ’ g pay 
to rear admirals; and the subsequent establishment of the rank and 
grade of commodore during the present war by the act of April 9, 
1943, swpra, may not be viewed as reviving the assimilation provision 
of the 1899 act in that respect so as to confer a similar right on aides 
to commodores. 

Accordingly, question (1) is answered in the negative and that ren- 
ders an answer to question (2) unnecessary. 


(B-88881) 


PAY—MISSING, INTERNED, ETC., ARMY OFFICERS PROMOTED 
“SUBJECT TO EXAMINATION” 


The provision in the act of February 2, 1901, authorizing the promotion of offi- 
cers of the Regular Army “subject to examination,” creates only an inchoate 
right to the pay and allowances of the higher grade pending qualification 





DECISIONS OF THE COMPTROLLER GENERAL 503 


on subsequent examination, and, therefore, officers of the Regular Army 
who receive statutory promotions subject to examination under the said 
act but who cannot be examined because they are prisoners of war, or 
reported as missing or missing in action, or interned in a neutral country, 
are not entitled, prior to such examination, to receive or have credited to 
their accounts the pay and allowances of the grade to which they are thus 
promoted. 

Officers on the promotion list of the Regular Army, serving in their permanent 
grade, who receive statutory promotions “subject to examination” under 
the act of February 2, 1901, but who cannot be examined because they are 
prisoners of war, or reported as missing or missing in action, or interned 
in a neutral country, are not entitled, by virtue of section 2 of the act of 
March 7, 1942, respecting the continuance of pay and allowances of persons 
captured, interned, etc., or the act of October 14, 1942, with respect to the 
effective date of promotions, to receive or have credited to their accounts, 
prior to such examination, the pay and allowances of the grade to which 
thus promoted. 


Assistant Comptroller General Yates to the Secretary of War, January 10, 1944: 


There has been considered your letter of December 9, 1948, request- 
ing decision whether officers on the promotion list of the Regular 
Army, serving in their permanent grade, who receive statutory pro- 
motions subject to examination but who cannot be examined because 
they are prisoners of war, or reported as missing or missing in action, 
or interned in a neutral country, are entitled, prior to examination, 
to receive or have credited to their accounts the pay and allowances 
of the grade to which they are thus promoted. 

The examinations referred to are those required by section 3 of 


the act of October 1, 1890, 26 Stat. 562, as amended by section 24c of 
the National Defense Act of 1916, added thereto by section 24 of the 
act of June 4, 1920, 41 Stat. 771, 774 which provides: 


* * * Pxisting laws providing for the examination of officers for promotion 
are hereby repealed, except those relating to physical examination, which shall 
continue to be required for promotion to all grades below that of brigadier 
general, and except also those governing the examination of officers of the 
Medical, Dental, and Veterinary Corps. Officers of said three Corps shall be 
examined in accordance with laws governing examination of officers of the 
Medical Corps, second lieutenants of the Veterinary Corps being subject to the 
Same provisions as first lieutenants. 


By the act of November 29, 1940, 54 Stat. 1219, the Secretary of 
War was authorized, in his discretion, to dispense with until May 15, 
1945, any part of the examination for promotion in the Regular Army 
of officers of the Medical, Dental and Veterinary Corps, except those 
relating to physical examination. 

Section 1 of the act of July 31, 1935, 49 Stat. 505, providing for 
promotions under certain circumstances in the Regular Army and 
the Philippine Scouts, contains, inter alia, the following requirement: 


All promotions provided for in this Act shall be subject to the examination 
prescribed by existing law. 


Section 3 of the said act of July 31, 1935, as amended, by section 2 
of the act of June 13, 1940, 54 Stat. 379, provides a promotion system 
for officers of the Regular Army, the right to promotion thereunder 

598796—44—vol. 23-34 
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being based generally on length of service without regard to vacancies 
in the higher rank or grade. 
Section 32 of the Act of February 2, 1901, 31 Stat. 756, provides: 


That when the exigencies of the service of any officer who would be entitled to 
promotion upon examination require him to remain absent from any place 
where an examining board could be convened, the President is hereby authorized 
to promote such officer, subject to examination, and the examination shall take 
place as soon thereafter as practicable. If upon examination the officer be 
found disqualified for promotion, he shall, upon the approval of the proceedings 
by the Secretary of War, be treated in the same manner as if he had been examined 
prior to promotion. 


In considering the application of that section it was held in a decision 
of the Comptroller of the Treasury, 17 Comp. Dec. 264, quoting the 
syllabus: 


The promotion by the President of an officer of the army subject to examination 
under section 82 of the act of February 2, 1901 (31 Stat., 756), is on condition 
that the officer be found qualified for promotion on examination required by 
law. If on examination he be found disqualified for promotion, he is not en- 
titled to the pay of the higher grade for any period. He should be treated as 
to promotion and pay in the same manner as if he had been examined prior to 
promotion and had failed in his examination. 


That decision has been uniformly followed (see 5 Comp. Gen. 922 
and paragraph 4, AR 35-1660) and would appear to be controlling 
of the question here involved. However, you refer to section 2 of 
the act of March 7, 1942, 56 Stat. 144, and the act of October 14, 1942, 
56 Stat. 787, which provide as follows (the italicized portions being 


emphasized in your letter) : 
Section 2 of the act of March 7, 1942— 


Any person who is in active service and is officially reported as missing, missing 
in action, interned in a neutral country, or captured by an enemy shall, while 
So absent, be entitled to receive or to have credited to his account the same pay 
and allowances to which such person was entitled at the time of the beginning 
of the absence or may become entitled to thereafter * * * [Italics supplied.] 


Act of October 14, 1942— 


That every officer of the Army of the United States, or any component thereof, 
promoted to a higher grade at any time after December 7, 1941, shall be deemed 
for all purposes to have accepted his promotion to higher grade upon the date 
of the order announcing it unless he shall expressly decline such promotion, 
and shall receive the pay and allowances of the higher grade from such date 
unless he is entitled under some other provision of law to receive the pay and 
allowances of the higher grade from an earlier date. No such officer who shall 
have subscribed to the oath of office required by section 1757, Revised Statutes, 
shall be required to renew such oath or to take a new oath upon his promotion 
to a higher grade, if his service after the taking of such an oath shall have been 
continuous, [Italics supplied.] 


and you state: 


It is the view of the War Department that the clear intent of the above wartime 
enactments is to safeguard the interests and entitlements of persons missing in 
action or taken prisoners including entitlement to receive or to have credited to 
their accounts the pay and allowances such persons become entitled to after 
being reported as missing, missing in action, interned in a neutral country or 
captured by an enemy and that such persons shall receive the pay and allow- 
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ances of the higher grade from the date such persons were promoted to a higher 
grade. In view of the inequity of depriving officers of the benefits of duly earned 
promotions because the exigencies of the service prevent or delay their examina- 
tion, sometimes for indefinitely extended periods, your early advice is requested 
as to, whether such officers are entitled, under the provisions of the above acts 
or otherwise, to receive or to have credited to their accounts the pay and allow- 
ances of the higher grade when promoted subject to examination. 

Insofar as the quoted provision of the act of March 7, 1942, supra, 
is concerned, it would appear to be sufficient to note that until the 
officers entitled to a promotion to a higher permanent grade success- 
fully pass the required examination they are not entitled to the pay 
and allowances of such higher grade; and, until they are so entitled, 
such statutory provision for paying to them, or crediting their ac- 
counts with, the pay and allowances to which they may become entitled 
after being officially reported as missing, etc., would have no applica- 
tion with respect to their promotion subject to examination. Nor does 
it appear that the provision of the act of October 14, 1942, supra, en- 
titling every officer of the Army of the United States, or any com- 
ponent thereof, promoted to a higher grade at any time after De- 
cember 7, 1941, to the pay and allowances of such higher grade from 
the date of the order announcing it, has any effect on the matter here 
considered. It would appear obvious that, the purpose of that act 
was to dispense with the requirement that the officers concerned for- 
mally accept their promotions in order to be entitled to the pay and 
allowances of the grade to which promoted. Certainly there is no 
indication that it was intended to entitle officers to the pay and allow- 
ances of a grade under a promotion for which they were not otherwise 
qualified. That is to say, the promotions here in question are qualified 
in that they are made subject to the officers later being physically ex- 
amined and found qualified therefor. Formal acceptance of such pro- 
motion would not remove the necessity for the officer to be physically 
examined in order to be entitled to the pay and allowances of the 
higher grade and, accordingly, the fact that a formal acceptance of 
the promotion is no longer required likewise would have no such 
effect. 

The provision in the act of February 2, 1901, authorizing promo- 
tions “subject to examination” has been understood and applied for 
more than 30 years as creating only an inchoate right to the pay and 
allowances of the higher grade pending qualification on subsequent 
examination. Nothing has been found either in section 2 of the act 
of March 7, 1942, or in the act of October 14, 1942, supra, or in their 
legislative histories, which would indicate any intention to dispense 
with the long existing statutory requirements that officers of the Reg- 
ular Army be examined physically for promotion. Accordingly, the 
question presented in your letter must be answered in the negative. 
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(B-35249) 


PAY—RETIRED—ENLISTED MEN RETIRED UNDER ACT OF JUNE 30, 
1941; ACTIVE SERVICE AFTER RETIREMENT 


In computing the retired pay of an enlisted man of the Regular Army who was 
retired for physical disability under the act of June 30, 1941, which provides 
that an enlisted man so retired “shall receive 75 per centum of the average 
pay he was receiving for six months prior to his retirement,” there may 
not be included for longevity pay purposes active service performed after 
retirement, notwithstanding the general language contained in section 15 
of the Pay Readjustment Act of 1942, that retired enlisted men, etc., may 
include in the computation of their retired pay increases for active duty 
performed since retirement. 22 Comp. Gen, 603, distinguished. 


Assistant Comptroller General Yates to Col. Carl Witcher, U. S. Army, January 
12, 1944: 

Reference is made to your letter of June 7, 1943, forwarded to this 
office by indorsement of the Fiscal Director, Army Service Forces, in 
which you request decision as to whether you are authorized to make 
payment on a voucher transmitted therewith, stated in favor of 
Master Sergeant William A. Johnson representing the difference in 
retired pay based on the average pay received by the soldier for six 
months prior to retirement and such pay based on the pay of a master 
sergeant with over 24 years’ service. 

The voucher is in the amount of $48.25 and the period covered is 
from August 21, 1942, to May 31, 1943. It thus appears that the 
voucher represents the difference between retired pay at 75 per centum 
of the active duty pay of a master sergeant with 21 years’ service and 
at 75 per centum of the active duty pay of a master sergeant with 24 
years’ service, computation in each instance being on the basis of pay 
provided in section 9 of the act of June 16, 1942, 56 Stat. 363, infra. 

It appears that the soldier was retired as a master sergeant on 
November 30, 1941, having at that date completed 23 years, 10 months, 
and 26 days’ active service, and for the six months immediately pre- 
ceding his retirement he was paid as a master sergeant with over 20 
years’ service computed on the rates prescribed in the act of June 10, 
1922, 42 Stat. 625, as amended. It is assumed his retirement pay 
from and after June 1, 1942, has been adjusted on the basis of the 
rates provided in the act of June 16, 1942 56 Stat. 359, incident to the 
service to his credit at date of retirement. It further appears that 
Sergeant Johnson accepted appointment as second lieutenant, Infan- 
try, Officers’ Reserve Corps, on November 20, 1922; that he had active 
duty service as a reserve officer from July 7, 1942, to August 20, 1942, 
a period of one month and 14 days, when he was relieved from active 
duty by reason of physical disability; and that he was transferred 
to the Inactive Reserve Corps on October 31, 1942, by reason of phys- 
ical disqualification : 

Sections 2 and 3 of the act of June 30, 1941, 55 Stat. 394, provide: 
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Sec. 2, An enlisted man of the Regular Army or of the Philippine Scouts who 
has served twenty years or more in the military forces of the United States and 
who has become permanently incapacitated for active service due to physical, 
disability incurred in line of duty shall be placed on the retired list. 

Sec. 3. When an enlisted man is placed on the retired list pursuant to the 
provisions of the next preceding section he shall receive 75 per centum of the 
average pay he was receiving for six months prior to his retirement plus a money 
allowance of $9.50 per month in lieu of rations and clothing and $6.25 per month 
in lieu of quarters, fuel, and light: Provided, That the money allowances of 
enlisted men of the Philippine Scouts placed on the retired list under this Act 
shall be the same as those heretofore or from time to time hereafter prescribed 
by the Secretary of War under existing law for enlisted men of that organization 
retired after thirty years of service. 

The question here involved is whether Lieutenant Johnson’s serv- 
ice from July 7, 1942, to August 20, 1942, is, by virtue of section 15 
of the act of June 16, 1942, 56 Stat. 367, to be included in the compu- 
tation of his retirement pay upon his release from active duty as a 
reserve officer. 

The decision of this office dated January 7, 1943, 22 Comp. Gen. 603, 
is authority for the rule that an enlisted man of the Regular Army 
placed on the retired list effective June 1, 1942, under the provisions 
of section 2 of the act of June 30, 1941, supra, was entitled to have his 
retirement pay computed from June 1, 1942, on the rates of pay 
provided in the act of June 16, 1942, but it was recognized and stated 
in that decision on the facts of that case that there could be no literal 
computation of his retired pay as authorized in the act of June 30, 
1941. That decision goes no further. Aside from the express repeal 
of that portion of the act of June 30, 1941, which authorized the pay- 
ment of retired allowances, the act of June 16, 1942, made no change 
in the provision of section 3 of the 1941 act, which stipulates that an 
enlisted man of the Regular Army retired under the provisions of 
section 2 “shall receive 75 per centum of the average pay he was re- 
ceiving for six months prior to his retirement.” Notwithstanding the 
general language contained in section 15 of the act of June 16, 1942, 
inasmuch as this special law under which retirement for physical dis- 
ability is authorized, provides that the computation shall be computed 
on the average pay of the enlisted man prior to retirement, there is 
effectively negatived any increase in retirement pay for active service 
performed after retirement. See generally 15 Comp. Gen. 476. 

You are advised that payment on the voucher which is retained in 
this office is not anthorized. 


(B-38242) 
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PAY—RETIRED NAVY OFFICER ON ACTIVE DUTY PROMOTED TO 
REAR ADMIRAL ON RETIRED LIST 






A retired Navy officer who was recalled to active duty and subsequently ad- 
vanced to the temporary rank of rear admiral on the retired list under 
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authority of section 4 (a) of the act of July 24, 1941, is not, while on active 
duty, entitled under section 2 of the act of June 30, 1942, applicable in deter- 
mining the pay authorized to be paid to both permanent and temporary 
rear admirals on the active list, to the pay of a rear admiral of the upper 
half on the basis of a comparison of his total commissioned and active 
service as a retired rear admiral with the service of a rear admiral on 
the active list. 

In view of the act of August 5, 1882, prohibiting promotion or increase of pay 
of officers on the retired list of the Navy, a retired officer entitled to the 
retired pay authorized for the rank of rear admiral (lower half) who was 
recalled to-active duty in that rank is not entitled, in the absence of express 
statutory authority therefor, to pay of a rear admiral (upper half) on the 
basis of a comparison of the service of a rear admiral on the active list, 
although he is entitled to receive the full pay and allowances of a rear 
admiral (lower half) while on active duty under section 15 of the Pay 
Readjustment Act of 1942. 

Assistant Comptroller General Yates to the Secretary of the Navy, January 
18, 1944: 


There has been considered your letter of November 5, 1943, in 
which you request decision on three questions, hereinafter stated, 
relating to the pay legally authorized to be paid to certain retired 
officers serving on active duty in the rank of rear admiral. 

The first question concerns Rear Admiral Martin K. Metcalf, 
U. S. Navy, retired, who, it appears was placed on the retired list of 
the Navy as a captain on January 1, 1938, on his own application 
after 30 years’ service, and was recalled to active duty in that capacity, 
reporting for such duty on July 1, 1940. Subsequently, he was ad- 
vanced to the rank of rear admiral on the retired list. In a letter 
dated October 23, 1943, the Chief of the Bureau of Supplies and 
Accounts states: 

The confirmation by the Senate, as required by section 4 of reference (a), 
{act of July 24, 1941] of Captain Martin K. Metcalf, USN, Retired, to be a 
temporary rear admiral reads as follows: 

“To be a rear admiral on the retired list of the Navy for temporary service 

to rank from March 21, 1942, and to continue during his assignment as Director 
of Convoys and Routings in the office of the Chief of Naval Operations, Navy 
Department.” 
Also, it is disclosed that the Bureau of Naval Personnel has determined 
that the total commissioned service\and active service in the rank 
of rear admiral in the case of Rear Admiral Metcalf is the equivalent 
of that of Rear Admiral Claud A. Jones, U. S. Navy, who, it is stated, 
became entitled to the pay of a rear admiral of the upper half on Oc- 
tober 17, 1942. 

Your first question is— ° 

(a) Whether Rear Admiral Martin K. Metcalf, U. 8S. Navy, is entitled to the 


active duty pay of a rear admiral (upper half) from October 17, 1942, to the 
date on which his temporary appointment as rear admiral expires by limitation. 


Under section 7 of the Navy Personnel Act of March 3, 1899, 30 
Stat. 1005, rear admirals on the active list of the line of the Navy 
were divided for pay purposes into two grades, those officers embraced 
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in the nine lower numbers being given the pay and allowances author- 
ized for a brigadier general in the Army and those rear admirals of the 
upper nine numbers being authorized to receive, under the assimilating 
provisions of section 13 of that act, 30 Stat. 1007, and section 1466, Re- 
vised Statutes, the pay and allowances of a major general of the Army. 
That division of rear admirals on the active list was continued in effect 
by the act of May 13, 1908, 35 Stat. 127, the act of August 29, 1916, 39 
Stat. 576, and section 8 of the Pay Readjustment Act of June 10, 1922, 
42 Stat. 629. The same division is carried in section 7 of the Pay 
Readjustment Act of June 16, 1942, 56 Stat. 362, which provides: 

Sec. 7. The annual base pay of a brigadier general of the Army or the Marine 
Corps, rear admiral (lower half) of the Navy, the Coast Guard, or the Coast 
and Geodetic Survey, the Assistant Commandant of the Coast Guard, the Engineer 
in Chief of the Coast Guard, commodore of the Navy, an Assistant Director of 
the Coast and Geodetic Survey, and an assistant to the Surgeon General of the 
Public Health Service, shall be $6,000; and the annual base pay of a major 
general of the Army or the Marine Corps and of a rear admiral (upper half) 


of the Navy, the Coast Guard, or the Coast and Geodetic Survey or the Surgeon 
General of the Public Health Service shall be $8,000. * * 


The act of July 24, 1941, 55 Stat. 603, making provision for the tem- 
porary advancement of certain officers of the Navy and Marine Corps 
provides in section 4 (a) as follows: 

Commissioned or warrant officers on the retired list of the Navy or Marine 
Corps may, while on active duty, be temporarily appointed to higher ranks or 
grades on the retired list. Any officer so appointed shall, while on active duty, 


be entitled to the same pay and allowances as officers of like grade or rank with 
equivalent service on the active list. 


Section 2 of the act of June 30, 1942, 56 Stat. 464, contains the 
following provision : 

The number of rear admirals on the active list of the line entitled to the pay 
and allowances Pro ovided by law for rear admirals of the upper half, exclusive 
of those carried As additional numbers in such grade, shall be one-half of the 
number of permanent and temporary officers of the line in that grade* * *. 

Said section 2 of the act of June 30, 1942, applicable in determining 
the pay authorized to be paid to both permanent and temporary rear 
admirals on the active list has no application to the case of a retired 
officer promoted temporarily under the provisions of section 4 (a) of 
the act of July 24, 1941, to the rank of rear admiral. Said section 4 (a), 
providing for the temporary advancement of retired officers, author- 
izes said temporary advancement “to higher ranks or grades on the 
retired list.” In the present case, it is expressly stated that Rear Ad- 
miral Metcalf is “to be a rear admiral on the retired list.” While of- 
ficers on the retired list are in the Navy, they are not on the active 
list, even when performing active duty. See decision B-13556, October 
T1, 1941, and Rudd v. United States, 71 C. Cls. 482. When a captain, 
or an officer of lower rank, on the retired list of the Navy is advanced 
to rear admiral under the said section 4 (a) he becomes entitled to 
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the pay and allowances authorized for rear admirals of the lower 
half (Gibson v. United States, 194 U. S. 182, 15 Comp. Gen. 824) ; 
however, I do not find that the statute authorizes a change from the 
pay of the lower half to the pay of the upper half on the basis of a 
comparison of total commissioned service and active service as a 
retired rear admiral with the service of a rear admiral on the active 
list. ' 

Under section 1 of the Pay Readjustment Act of June 10, 1922, 42 
Stat. 625, in effect when the act of July 24, 1941, was enacted, and, 
currently, under section 1 of the Pay Readjustment Act of June 16, 
1942, 56 Stat. 359, the base pay of officers of the Navy below the rank 
of rear admiral is prescribed in the form of pay periods and the base 
pay for each period is authorized to be paid to officers of certain rank, or 
rank plus length of service. For example, the pay of the fifth period is 
authorized to be paid to commanders of the Navy who are not entitled 
to the pay of the sixth period, and to lieutenant commanders of the 
Navy who have completed 23 years’ service. Also, it is provided in 
the above-cited sections of the acts of June 10, 1922, and June 16, 
1942, that every officer paid under the provisions of those sections 
shall receive an increase of 5 per centum of the base pay of his period 
for each three years of service up to 30 years. Hence, it will be seen 
that as to an officer on the active list below the rank of rear admiral 
the period of his service has a definite bearing on the pay authorized 
to be paid to him. 

A rear admiral on the active list receives the pay of the lower half 
or the upper half depending upon his numerical standing on the list 
of rear admirals of the line on the active list, exclusive of those carried 
as additional numbers in that grade. If his name appears in the upper 
one-half, he is entitled to the pay of the upper half. Otherwise, he is 
entitled to the pay of the lower half. The length of time he remains 
on the list has no bearing on whether he will pass from the lower half 
to the upper half; such a change depends upon the addition and re- 
moval of names to and from the list through appointment, retirement, 
death, etc. See 15 Comp. Dec. 8, 11. 

Statutory provisions pertaining to the pay and allowances of com- 
missioned officers of the Navy, generally, have not included officers of 
the rank of rear admiral entitled to pay and allowances equal to that 
of brigadier general or major general of the Army depending upon 
whether entitled to pay of the lower or upper half of the list of rear 
admirals; when legislating with respect to officers of such rank or 
grade, pertinent provisions of the statutes have been specific and in 
most cases exclusive—acts of March 3, 1899; May 13, 1908; August 
29, 1916; section 8, act of June 10, 1922; section 7, act of June 16, 














DECISIONS OF THE COMPTROLLER GENERAL 511 


1942; section 6, act of July 24, 1941, 55 Stat. 604, as amended, and sec- 
tion 2, act of June 30, 1942—and in the absence of a statute specifically 
so providing this office would not be justified in authorizing credit of 
active upper half pay to officers of the Navy appointed to the tempo- 
rary rank of rear admiral on the retired list. 

Since no statutory provision is made for advancement of retired 
rear admirals to the upper half pay after the completion of a certain 
period of service, Rear Admiral Metcalf is not entitled to the pay of a 
rear admiral of the upper half. Your first question is answered in the 
negative. 

Your second question is— 

(b) Whether a retired officer on active duty, who is given an indefinite tem- 
porary appointment as rear admiral, is entitled to the pay of the upper half from 
the date on which a rear admiral on the active list with equivalent length of 
service becomes entitled to the pay of the upper half. 

The only apparent difference between this question and your first 
question is that the appointment here involved is an indefinite tem- 
porary appointment (which, also, is subject to the limitations con- 
tained in the statutes) whereas in the first question the appointment 
was only for the period the officer performed particular duties. Such 
difference does not affect the primary question involved; and, on the 
basis of the answer to question one, your second question, also, is 
answered in the negative. 

Question three is— / 

(c) Whether an officer who was retired in the rank of rear admiral (lower half) 
is, while on active duty, entitled to the pay of a rear admiral (upper half) from 


the date on which a rear admiral on the active list with equivalent length of 
service becomes entitled to the pay of the upper half. 


Section 15 of the Pay Readjustment Act of June 16, 1942, 56 Stat. 
367, provides that retired officers of the several services “shall, when 
on active duty, receive full pay and allowances of the grade or rank 
in which they serve on such active duty.” See, also, section 301 of the 
Third Supplemental National Defense Appropriation Act, 1941, 54 
Stat. 978 ; section 1 of the act of June 25, 1941, 55 Stat. 263, and the act 
of December 15, 1941, 55 Stat. 800. Cf. section 17 of the act of June 
10, 1922, 42 Stat. 632, and’ the act of August 29, 1916, 39 Stat. 556, 
581. 

Section 1 of the act of August 5, 1882, 22 Stat. 284, 286 (34 U.S. C. 
402) provides: 

* * * Hereafter there shall be no promotion or increase of pay in the retired 


list of the Navy but the rank and pay of officers on the retired list shall be the 
same that they are when such officers shall be retired * * *, 


No particular officer is mentioned in your third question but it is 
indicated that the officer in mind was retired as a rear admiral and 
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entitled to the pay authorized for an officer of that rank of the lower 
half. Upon reporting for active duty, such an officer would be entitled 
to the full pay and allowances of the grade or rank in which he 
serves; that is, the full pay and allowances of a rear admiral of the 
lower half. No statutory provision is mentioned in your submission— 
nor does this office find any such provision—which would constitute 
authority for the payment to him of the pay and allowances author- 
ized for a rear admiral of the upper half on the active list. Accord- 
ingly, your third question is answered in the negative. 


(B-38713) 


MILEAGE—FIRST DUTY STATION—FEMALE DIETITIANS, ETC., 
APPOINTED UNDER ACT OF DECEMBER 22, 1942 


Female dietetic .and physical therapy personnel appointed in the Medical De- 
partment of the Army under section 2 of the act of December 22, 1942, which 
authorizes payment to such personnel of “mileage and other travel allow- 
ances, as now or hereafter provided by law, for commissioned officers, with- 
out dependents, of the Regular Army,” are not entitled to payment of mile- 
age in connection with travel incident to reporting at their first duty statiou. 


Assistant Comptroller General Yates to Lt. S. J. Nesbitt, U. S. Army, January 
18, 1944: 


There has been considered your letter of November 29, 1943, with 
respect to the place from which Second Lieutenant Clara B. Tavis, 
R-1035, dietitian, may be paid mileage in connection with her first 
reporting for duty under an appointment pursuant to section 2 of the 
act of December 22, 1942, 56 Stat. 1072. The said section 2 provides: 


Sec. 2. Hereafter, during the present war and for six months thereafter, there 
shall be included in the Medical Department of the Army such female dietetic and 
physical therapy personnel (exclusive of students and apprentices) as the Secre- 
tary of War may consider necessary, whose qualifications, duties, and assign- 
ments shall be in accordance with regulations to be prescribed by the Secretary, 
and who shall be appointed and, at his discretion be removed, by the Surgeon 
General, subject to the approval of the Secretary. Such personnel shall have 
relative rank and receive pay and money allowances for subsistence and rental 
of quarters, and mileage and other travel allowances, as now or hereafter pro- 
vided by law, for commissioned officers, without dependents, of the Regular Army 
in the third to the first pay periods, respectively. Persons appointed under the 
provisions of this section and their dependents shall be entitled to the same 
allowances and the same rights, privileges, benefits, and gratuities as members 
of the Army Nurse Corps and their dependents. 


The date on which Lieutenant Tavis was appointed pursuant to 
the above statutory authority is not stated; but, from your letter, such 
appointment appears to have been made on or prior to October 1, 
1943. 

Paragraph 20, Special Orders No. 274, War Department, dated 
October 1, 1943, provides: 





ak oe ah 


eS 


aed nee le. Da bei golem Oe a’ oe «4 Se “eee 


DECISIONS OF THE COMPTROLLER GENERAL 513 


Paragraph 20 DP following officer ordered to AD WP fro home to sta on date 
indicated. TDN. Allotment serial number in column after each name. P 431-01 
02, 03, 07, 08, A 0425-24. All personnel of AUS unless otherwise indicated : 


Grade, name, section, and Aint; Eff, date of duty | Branch and station to 


ome address mag which assigned 


| 
Date of rank 





Dietitian (2D LT) | 5406 | 1 Nov. 1943 | Sta Hosp, Cp Gor- | 1 Nov. 1943 
Clara Bell Tavis don Johnston, 
R1035 Boulder, Colo. Carrabelle, Fla. 
(now at Fort Worth, 
Tex.). 





You state that the above orders were received by Lieutenant Tavis 
at Fort Worth, Texas, where she was employed as an employee of the 
United States Public Health Service but that in making application 
for appointment she had given her permanent address as Boulder, 
Colorado. Upon receipt of her orders she traveled to Boulder and 
on the date stipulated in her orders commenced travel from there to 
the station designated. The voucher submitted covers mileage claimed 
from Boulder to her station. The question you present is whether, 
under the circumstances, Lieutenant Tavis is entitled to mileage com- 
puted on the distance from Boulder to her station or whether mileage 
is limited to an amount computed on the distance from Fort Worth 
to her station. A determination of that question necessarily involves 
a consideration of her basic legal right to mileage. 

Section 2 of the act of December 22, 1942, supra, provides that 
dietetic and physical therapy personnel appointed thereunder shall 
receive “mileage and other travel allowances, as now or hereafter pro- 
vided by law, for commissioned officers, without dependents, of the 
Regular Army.” Paragraph 15, Army Regulations 40-25, provides 
that dietitians and physical therapy aides traveling under competent 
orders are entitled to transportation at public expense and paragraph 
9, Army Regulations 35-2020, contains a provision that, under the 
act of December 22, 1942, “members of the Army Nurse Corps and 
other female personnel of the Medical Department are entitled to 
mileage and other travel allowances as now or hereafter provided for 
by law, for military personnel of comparable grade, without de- 
pendents.” Said regulations do not purport to provide that mileage 
accrues to a dietitian appointed under the said section of the act of 
December 22, 1942, for travel incident to reporting at her first post of 
duty. Ina decision dated March 12, 1943, 22 Comp. Gen. 885, it was 
held that warrant officers appointed in the Regular Army from civilian 
life were not entitled -to reimbursement on a mileage or other basis 
for expenses of travel from their home to their first duty station. 
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With the exception of officers commissioned in the Medical Depart- 
ment (see 24 Comp. Dec. 434, par. 1, 7, Army Regulations 35-4830) 
the same rule is applicable to all commissioned officers of the Regular 
Army so appointed. The rule stated in the decision of March 12, 
1943, is merely a restatement of the practice followed for almost one 
hundred years with respect to appointments in both the civil and mili- 
tary branches of the Government unless express statutory provision 
authorized some other practice. 

While it could be argued that since the appointment of Lieutenant 
Tavis placed her in the Medical Department of the Army, she should 
be entitled to mileage to her first post of duty as in the case of officers 
commissioned in that component of the Regular Army, it does not 
appear that appointment of persons under section 2 of the act of 
December 22, 1942, gives such persons the status of commissioned 
officers. They are given a military status and have relative rank with 
officers but they are not commissioned. The said section 2 of the act 
of December 22, 1942, provides that their pay, money allowance for 
quarters and subsistence, mileage and other travel allowances shall 
be the same as those authorized for commissioned officers of the Regu- 
lar Army, generally. There is no indication in said section that the 
Congress intended that persons appointed thereunder should have the 
advantage of the exception, with respect to mileage, made in the case 
of officers commissioned in the Medical Department. As will be seen 
from the decision of March 12, 19438, supra, the distinction between 
officers commissioned in the Medical Department of the Army and 
officers of the Regular Army, generally, with respect to mileage to 
their first post of duty has been recognized for many years and it is 
reasonable to assume that if it had been intended to authorize pay- 
ment to dietitians of mileage received by only a particular group of 
officers of the Regular Army, that particular group would have been 
designated by clearer language than “commissioned officers * * * 
of the Regular Army.” While, in that connection, administrative 
regulations could not increase the benefits authorized by the statute, 
the fact that regulations issued pursuant to the statute do not pur- 
port to provide that mileage is authorized to be paid under the cir- 
cumstances here involved, indicates an administrative interpretation 
of the law not inconsistent with the view herein expressed. 

Accordingly, you are advised that since the travel here involved 
was incident to reporting for duty at her first station, Lieutenant 
Tavis is not legally entitled to mileage in connection therewith and, 
therefore, payment on the submitted voucher, which will be retained 
in this office, is not authorized. 
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(B-39319) 


MILEAGE—USE OF PRIVATELY OWNED AUTOMOBILE AT OFFICIAL 
HEADQUARTERS; ACT OF JUNE 30, 1943 


Under the provision in the act of June 30, 1943, authorizing reimbursement to 
field employees of the War Savings Staff, at not to exceed 3 cents per mile, 
for travel] performed by them in privately owned automobiles while en- 
gaged in the promotion of the sale of United States Government securities 
within the limits of their official stations, an employee who performed a 
journey to a duty station outside the corporate-limits of his official head- 
quarters may be paid the said allowance for that portion of the journey 
within the corporate limits of his headquarters. 


Comptroller General Warren to Charles W. Adams, Treasury Department, 
January 18, 1944: 


By letter dated December 30, 1948, the Administrative Assistant to 
the Secretary of the Treasury, forwarded here for consideration your 
letter of December 8, 1943, as follows: 


Voucher in favor of John Van Ahlers in the amount of $20.14 covering travel 
for the period September 16, to September 29, 1943, is forwarded herewith for 
your instructions regarding the payment of three cents per mile for travel within 
official headquarters (Los Angeles). 

A copy of travel authorization 44-2603, dated September 10, 1943, directing 
travel of Mr. Ahlers, is attached to the voucher. 

The Treasury and Post Office Departments Appropriation Act, 1944—Bureau 
of the Public Debt [act of June 30, 1943, Public Law 102]—making money avail- 
able for the War Savings Staff. provided that “Regular field employees of the 
War Savings Staff may be reimbursed at not to exceed three cents per mile for 
travel performed by them in privately owned automobiles while engaged in the 
promotion of the sale of United States Government securities (estimated War 
Savings bonds), within the limits of ‘heir official stations.” 

Information is requested as to whether three cents per mile is allowable for 
travel from the official office and/or the last post of duty within the city limits 
of the headquarters at three cents per mile when enroute to a duty point outside 
the corporate limits and from the city limits to the office or first duty point 
within the city limits on the return trip. 

Your immediate consideration and advice in the matter will be appreciated. 


Attached to the voucher is an unsigned letter of exception in which 
it is proposed to deduct the sum of $1.20 from the amount claimed 
($20.14)—the reason for said proposed deduction being stated as 
follows: 


September 20, 23, 25, 27, and 28—Total claims for mileage from Los Angeles 
office to corporate limits and return. 

Deduction 40 miles @ 3c $1.20. 

Mr. Ahlers has included claims for mileage at 3c from the Los Angeles office 
to the city limits when enroute to a duty point outside the corporate limits and 
from the city limits to the office on the return trip. These claims are not allow- 
able inasmuch as the 3c clause is in effect only for travel from one duty point 
to another duty point when both are within the corporate limits of Los Angeles. 


The question you present, in effect, relates to the propriety of the 
proposed deduction above referred to. 

The travel order (No. 44-2603) dated September 10, 1943, a copy 
of which is attached to the voucher, contains a paragraph as follows: 


When more advantageous to perform the travel herein authorized by auto- 
mobile, the use of a privetely owned automobile is authorized, and you will be 
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allowed mileage at the rate of five cents per mile, for official travel outside the 
limits of your designated post of duty, and three cents per mile within the limits 
of your designated post of duty; it having been administratively determined in 
advance that the use of an automobile in connection with this travel will prove 
economical and advantageous to the Government. [Italics supplied.] 

There is nothing in the appropriation provision, quoted in your 
letter, limiting payment of the mileage allowance of 3 cents per mile 
at headquarters, to trips, the beginning and ending of which are both 
within the corporate limits of the official headquarters of the em- 
ployee—in this case, Los Angeles. Neither is there any intention mani- 
fested in the appropriation provision, or otherwise, to limit the mile- 
age allowance at headquarters in such a manner. Compare section 303 
of the “First Supplemental National Defense Appropriation Act, 
1944,” Public Law 216, 57 Stat. 642, approved December 23, 1943. 

Hence, if the travel here in question, within the corporate limits 
of Los Angeles, constituted parts of continued journeys to duty points 
outside the corporate limits of Los Angeles and was performed in a 
privately-owned automobile “while engaged in the promotion of the 
sale of United States Government securities” (quoting from the ap- 
propriation provision), there would, in the absence of administrative 
regulations to the contrary, be no legal objection to payment of the 
mileage claim presented at the rate of 3 cents per mile for the distance 
traveled within the corporate limits of Los Angeles—such travel with- 
in “the limits of their official stations” clearly being incidental to, and 
directly connected with, “the promotion of the sale of United States 
Government securities (estimated War Savings bonds).” 

Accordingly, if the facts be as above indicated, the question pre- 
sented in the penultimate paragraph of your letter is answered in the 
affirmative. Thus, upon said basis, the submitted voucher, if other- 
wise correct, may be certified for payment in the total amount of 
$20.14, claimed by the employee. 

The voucher and supporting papers are returned herewith. 


(B-38639) 


QUARTERS ALLOWANCE—DEPENDENTS—COMMON-LAW WIFE; 
ILLEGITIMATE CHILDREN 


An enlisted nfan of the Naval Reserve who entered into a verbal agreement with 
a woman to become husband and wife and maintained an alleged common- 
law relationship with her in a State where common-law marriages are not 
recognized may not be regarded as having a “lawful wife” within the mean- 
ing of section 4 of the Pay Readjustment Act of 1942, so as to entitle him 
to payment of monetary allowance in lieu of quarters on account of a 
lawful wife. 

The term “children” as used in section 4 of the Pay Readjustment Act of 1942 
may not be regarded as including illegitimate children, and, therefore, an 
enlisted man of the Naval Reserve is not entitled to payment of a monetary 
allowance in lieu of quarters on account of his illegitimate children unless 
such children have been legitimatized. 
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Where it is established that a Navy enlisted man’s minor children, who were 
born of an alleged common-law marriage in a State—California—which 
does not recognize such marriages, have been legitimatized, the enlisted man 
may be credited with the monetary allowance in lieu of quarters authorized 
on account of dependents (legitimate unmarried children under 21 years 
of age). 


Assistant Comptroller General Yates to the Secretary of the Navy, January 
20, 1944: 


Reference is made to your letter of November 27, 1943, as follows: 


There is forwarded herewith, the claim of Paul Stevens Snipes, CMic, V-6, 
USNR, Naval Construction Training Center, Camp Peary, Williamsburg, Vir- 
ginia, with enclosures and accompanying endorsements, for monetary allow- 
ance in lieu of quarters on behalf of his dependents. 

Your decision is requested on the question presented by the Chief of the 
Bureau of Supplies and Accounts in paragraph 4 of the preceding endorsement, 
as to whether Snipes is entitled to payment of monetary allowance in lieu of 
quarters for his children from July 7, 1943 [July 24, 1943], under the conditions 
set forth in the enclosed correspondence. 


Said paragraph 4 of the indorsement of November 15, 1943, of the 
Chief of the Bureau of Supplies and Accounts, is as follows: 


4. The specific case submitted by the Bureau of Naval Personnel in the attached 
correspondence involves an enlisted man who is claiming MAQ on behalf of 
persons denominated as “common law wife and illegitimate children.” The 
children in this case were born to him and a woman with whom he has main- 
tained an alleged common law relationship in California since 1934. The term 
“wife” as used in the statutes authorizing transportation of dependents, com- 
mutation of quarters, heat and light, increased rental and subsistence allowances, 
and money allowance for quarters for dependents has been construed to mean 
the woman who is lawfully married to the officer or man and continues to be 
his wife, the essentials to such marriage being that both were legally capable 
of contracting marriage, mutual consent and agreement, and an actual con- 
tracting in the form prescribed by law, deemed by them obligatory. Common 
law marriages have not been recognized in California since 1897, [1895] and 
under existing decisions of the Comptroller General, Snipes is not entitled to 
MAQ (W) by reason of the fact that he may have maintained an alleged com- 
mon law relationship with Elna Belle Snipes in that state since 1934. It is 
recommended that the vouchers transmitted with the first endorsement be for- 
warded to the Comptroller General with the request that a determination be 
made as to whether Snipes is entitled to MAQ (LC) on behalf of his children 
from date of reporting for active duty. 


The papers accompanying your letter show that on July 30, 1948, 
Paul Steven Snipes, CMic, V-6(S), USNR, made claim for monetary 
allowance in lieu of quarters for dependents as follows (the date fol- 
lowing each name of the several children listed in his claim presumably 
being the date of the child’s birth) : 


1. It is requested that authority be granted to effect credit to my account, due 
to my dependent Common-Law Wife and Illegitimate Children: 


Elna Belle Snipes, Common-Law Wife, 417 Fuller St., Redwood City, Cal. 
Lila Louise Snipes, 8/14/35. Same as above, 

Paul Keith Snipes, 12/22/36. Same as above, 

David Alonzo Snipes, 9/20/39. Same as above, 

Elaine Avone Snipes, 4/7/48. Same as above. 


for the period from 7/24/43, date reporting for active duty throughout current 
enlistment. 

2. I have contributed for support of my dependent Family in the amount of 
$300.00 per month from 1934 to date of entry into service. I have an allotment 
of $100.00 in favor of my dependent Family first payment September, 1943. 
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and, in his certificate of September 6, 1943, also submitted with your 
letter, the claimant states: 
I, Paul Steven SNIPES, do hereby certify that on September 2, 1984, at Gridley, 


California, I entered into verbal agreement with Elna Belle Snipes to become 


husband and wife, and we have been living under that agreement since that 
time. 


I further certify that I was 25 years of age at that time and Elna Belle Snipes 
was 18 years old. 

Section 10 of the act of June 16, 1942, 56 Stat. 363, 364, authorizes 
a money allowance for quarters, in pertinent part, as follows: 

Each enlisted man of the first, second, or third grade, in the active military, 
naval, or Coast Guard service of the United States having a dependent as de- 
fined in section 4 of this Act, shall, under such regulations as the President may 
prescribe, be entitled to receive, for any period during which public quarters 


are not provided and available for his dependent, the monthly allowance for 
quarters authorized by law to be granted to each enlisted man not furnished 
* 


quarters in kind * * 
and section 4 of said act, 56 Stat. 361, defines the term “dependent,” 
as used in the act, as follows: 

The term “dependent” as used in the succeeding sections of this Act shall in- 
clude at all times and in all places a lawful wife and unmarried children under 
twenty-one years of age. It shall also include the father or mother of the person 
concerned provided he or she is in fact dependent on such person for his or her 
chief support: Provided, That the term “children” shall be held to include step- 
children and adopted children when such stepchildren or adopted children are in 
fact dependent upon the person claiming dependency allowance. 

From his certificate of September 6, 1943, quoted hereinbefore, it 
will be noted that the claimant states that he “entered into verbal 
agreement with Elna Belle Snipes to become husband and wife” on 
September 2, 1934, at Gridley, California. Whether by and through 
this agreement there was consummated a valid common law marriage 
need not here be determined, since under the laws of the State of Cali- 
fornia common law marriages are valid only if consummated prior to 
1895 (Cal. Civ. Code 55). Hence, it is clear that the claimant has not 
a lawful wife within the meaning of section 4 of the act of June 16, 
1942, swpra, and, therefore, as stated by the Chief of the Bureau of 
Supplies and Accounts in his endorsement to you of November 15, 
1943, he “is not entitled to MAQ (W) by reason of the fact that he may 
have maintained an alleged common law relationship with Elna Belle 
Snipes.” Hence, there remains for consideration whether the claim- 
ant is entitled to the allowances as for an enlisted man having “un- 
married children under twenty-one years of age.” 

In transmitting this case to the Judge Advocate General, via the 
Bureau of Supplies and Accounts, the Chief of Naval Personnel stated, 
in part, as follows: 

1. The subject case is one of many pending applications for monetary allow- 
ance in lieu of quarters for dependents, which cannot be adjudicated until a final 


determind@ion is made whether illegitimate children are eligible as dependents 
under Section 4 of the Pay Readjustment Act of 1942 (56 Stat. 359). 
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2. In considering the problem of eligibility of illegitimate children this Bureau 


c has been cognizant of the provisions of the Pay and Allowances Act of 1922 (42 
Stat. 627), which defined the term dependent to include a lawful wife and un- 
married children under 21 years of age. A 1929 amendment (45 Stat. 1254) 

fa added the provision that “the word children * * * shall be held to include 

e legitimate children, step-children, and adopted children.” These provisions de- 

t termined the basic eligibility for monetary allowance in lieu of quarters under 
the Act of 17 October 1940 (54 Stat. 1205). 

Ss 8. When the Act of 17 October 1940 was superseded by the Pay Readjustment 
Act of 1942, the provisions of the Act of 1922, as amended, were changed to read, 
“The term children shall be held to include step-children and adopted children” ; 

) all mention of “legitimate” children was dropped. According to the general rules 
of statutory construction, the omission of the restrictive word “legitimate” in 
Section 4 of the Pay Readjustment Act indicates a legislative intent to define the 

7, word “children” inclusively. A complete review of the legislative history of the 

2. provision indicates no contrary intention. Moreover, in interpreting legislation 

y conferring benefits of this character, courts have distinguished the old decisions 

‘s concerning property and estates and have defined the word children to include 

r all children regardless of the status of legitimacy. 

d 4. If this interpretation of the word “children” is not acceptable as a general 
principle, there is a further import question presented by the subject claimant— 
whether a child becomes legitimate by acknowledgment of its father and thereby 

" creates eligibility for monetary allowances in lieu of quarters. In the subject 
case the enlisted man claims to have contracted a “common-law marriage” in 
California, where common law marriages are not recognized. The children of 

% this marriage, therefore, presumably are illegitimate, if not legitimatized. The 

ul subject man, however, recognizes the children as his children in his application 

ont for quarters allowance and in that respect acts towards them as a father. The 

- — Code of California, where the children are evidently domiciled, provides 

ot as follows: 

: The father of an illegitimate child, by publicly acknowledging it as his own, 
receiving it as such, with the consent of his wife, if he is married, into his family, 
and otherwise treating it as if it were a legitimate child, thereby adopts it as 

it such; and such child is thereupon deemed for all purposes legitimate from the 

1 time of its birth. : 

A 

n and, with regard to the question whether the words “unmarried 

: children under twenty-one years of age”, appearing in section 4 of 

¥ the act of June 16, 1942, swpra, include illegitimate children, the Chief 

+ of the Bureau of Supplies and Accounts states in his indorsement of 

* November 15, 1943, hereinbefore referred to, as follows: 

ot The Comptroller General in reference (e) [Decision of November 22, 1927, 

6 A-19783, 7 Comp. Gen. 343] in construing the provisions of law quoted, supra, 

? {section 4 of the act of June 10, 1922] with respect to the right of an officer to 
of increased rental and subsistence allowance or transportation for an adopted 

5 child whom he claimed as his dependent, stated that the words in juxtaposition 

’ are “a lawful wife and unmarried children” which apparently have a relation 

Ly to the offspring of the officer with a lawful wife. In this decision it was held 

le that the word “children” as used in sections 4 and 12 of the Act of June 10, 1922 
(42 Stat. 627 and 631) was used in its ordinary or popular sense and included 

n- only legitimate offspring born in lawful wedlock. The first sentence of section 

n 4 of the Pay Readjustment Act of 1942 is identical with the first sentence of 

Fj section 4 of the Act of June 10, 1922. 
2. The primary purpose of the amendment to section 4 of the Act of June 
he 10, 1922, contained in the Act of February 16, 1929, was to overcome rulings of 
the Comptroller General to the effect that officers were not entitled to rental 

d, allowance on behalf of an adopted child, or transportation for an adopted child 
or stepchild. Such amendatory legislation was of a clarifying nature and the 
object of using definitive terminology with respect to children was to distinguish 

w- between children whose filial relation to the officer arose by adoption, or affinity 

al through marriage to the child’s mother, and those children whose relation to the 

its officer was that of a child born in lawful wedlock. 


598796—44—-vol. 23-35 
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As above indicated the term “children” as used in section 4 of the 
act of June 10, 1922, 42 Stat. 627, had been construed prior to the 1929 
amendment as not including illegitimate children. That amendment, 
45 Stat. 1254, in defining said term as used in the original act, added 
the provision that “the words ‘child’ and ‘children?’ * * * shall 
be held to include, legitimate children, stepchildren, and adopted 
children.” In view of the primary purpose of the 1929 amendment 
as stated in the quoted portion of the indorsement of the Chief of the 
Bureau of Supplies and Accounts, and since the addition of the word 
“legitimate” made by the 1929 amendment was merely declaratory of 
the law as it then existed in respect to natural children, and, there- 
fore, mere surplusage, the elimination of the word “legitimate” in the 
enactment of June 16, 1942, may not, in the absence of affirmative 
indication of intent of the Congress otherwise, be considered as en- 
larging the scope of the words “unmarried children” so as to include 
illegitimate children. Accordingly, the claimant is not entitled to the 
allowances claimed on account of the children unless they have been 
legitimatized. 

Section 230 of the Civil Code of California—the statute under which 
it is suggested that the children may have become legitimatized—is 
as follows: 

The father of an illegitimate child, by publicly acknowledging it as his own, 
receiving it as such, with the consent of his wife, if he is married, into his 
family, and otherwise treating it as if it were a legitimate child, thereby adopts 
it as such; and such child is thereupon deemed for all purposes legitimate from 


the time of its birth. The foregoing provisions of this chapter do not apply 
to such an adoption. 


The last sentence of said statute has reference to antecedent provi- 
sions appearing in the same chapter of the Code relative to the 
adoption of children and has no bearing here. 

In the case of Blythe v. Ayres et al. (California), 31 Pac. 915, the 
court stated, at page 916, with regard to the meaning of the word 
“adopts” as used in said statute, as follows: 


* * * the verb “adopts,” as used in section 230, is used in the sense of 
“legitimates,” and that the acts of the father of an illegitimate child, if filling 
the measure required by that statute, would result, strictly speaking, in the 
legitimation of such child, rather than in its adoption. * 


To the same effect is Jn re McNamara’s Estate (California), 183 Pac. 
552, where the court stated, at page 553: 


* * * ‘The section mentioned aa for legitimation rather than for 
adoption in the ordinary sense * 


In decision of this office of March 13, 1942, B-22401, in another case 
involving this section of the Civil Code of California it was stated: 


An examination of decisions of the California Courts indicates that this 
section of the Code has been a rather fruitful source of litigation, involving 
for the most part, naturally, -questions of the devolution and distribution of 
property, but what has been held hy the courts as to the proper interpretation 
and application of the statute is pertinent to the question presented 
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It is readily apparent that the requirements of the section are cumulative, and 
not alternative, and that in order to effect an “adoption” so as to confer legiti- 
macy upon an illegitimate child, there must be compliance with all the specified 
requirements, not just one or several—subject to the single exception that where 
a man has no wife, of course, “the consent of his wife” to his receiving the child 
into his family is not required. 

The California Courts have recognized the comprehensive and inclusive char- 
acter of the statute. In the case of Garner v. Judd (California) 64 Pac. 1076, 
it was held that the acknowledging of an illegitimate child by a father with- 
out receiving it into his family was not sufficient for its adoption or legiti- 
mation. * * *® 


and subsequently, in Garner v. Judd, as reported in 68 Pac, 1026, the 
court stated, with respect to the requirement of this section of the 
Code regarding the receiving of the child into his family, that— 


* * * when'a man has a home, where he lives with a woman whom he 


holds out to the world as his wife, he has a family, within the meaning of sec- 
tion 230 of the Civil Code, into which he must receive an illegitimate child in 
order to legitimate it under that section. 


Note, also, what is said in the case of Jn re Jones’ Estate (California), 
135 Pac. 288, at page 290. 


In the case of Jn re McNamara’s Estate, supra, the court stated 
(quoting from page 558 of the report) : 


* * * The requirements of the Code (section 230, Civ. Code) for legitima- 
tn by adoption are two: First, that the father must publicly acknowledge the 
child as his; and, next, that he must treat it as if it were legitimate, and in 
particular must receive it into his own family as his child. The evidence is 
ample on both points. A more public acknowledgment than the act of Mc- 
Namara in signing the child’s birth certificate, describing himself as the father, 
it would be difficult to imagine. In addition the child was with him and its 
mother most of the time after its birth, and the evidence shows that the relation 
openly assumed by him was that of father. His statements and his actions were 
both a public acknowledgment of the child as his, and a consistent treatment of 
it as if it were legitimate. It was also received into his family within the mean- 
ing of the Code. It has already been decided by this court that the word “family,” 
as used by the Code in this connection, does not necessarily mean relations, but 
may mean the family in which or as part of which the father abides. Estate of 
Gird, 157 Cal. 542, 108 Pac. 499, 187 Am. St. Rep. 131; Estate of Jones, 
166 Cal. 108, 135 Pac. 288. In this sense the only family McNamara had after 
the birth of the child was the child and its mother, with whom he abided, with 
occasional absences, until his death, with full assumption of the relation of 
father, mother, and child. It is worthy of note in this connection that while 
McNamara was so living with Mrs. Bettencorte and her child, his sister, one of 
the appellants, visited and stayed with them for some days. The relation between 
McNamara and Mrs. Bettencort was, to be sure, unlawful, but this does not 
negative the plain fact that the family relation existed. * * * 


From the foregoing, and from the evidence submitted by the claim- 
ant, as quoted hereinbefore, it appears that he has met the require- 
ments of section 230 of the Civil Code of California, thus legitimating 
his minor children. Accordingly, if otherwise entitled thereto, he may 
be credited with the monetary allowance in lieu of quarters as for an 
enlisted man with dependens (legitimate unmarried children under 
21 years of age). The enlisted man’s claim dated July 30, 1943, and 
his certificate of September 6, 1943; are returned herewith. 
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(B-39007) 


RENTAL AND PER DIEM ALLOWANCES—NAVY OFFICERS ASSIGNED 
TO DUTY IN FITTING OUT OR CONVERSION OF A VESSEL 


Navy officers assigned to duty at navy yards or other shore stations in con- 
nection with the fitting out or conversion of a vessel and on board such 
vessel when commissioned are not to be regarded as “on sea duty” until 
the vessel is placed in commission and the officers report for duty thereon 
pursuant to their orders. Prior decisions will not hereafter be regarded 
as controlling to the extent that they were predicated on the assumption 
that such officers were on sea duty by virtue of such assignment. 

In view of the fact that Navy officers who are assigned to duty in connection 
with the fitting out or conversion of a vessel and on board such vessel when 
placed in commission are not regarded as “on sea duty” until the vessel is 
placed in commission and the officers report for duty thereon pursuant to 
their orders, payment of rental allowance to such officers, without depend- 
ents, is authorized for the period prior to the commissioning of the vessel 
but not for any period after the vessel is in commission and the officers 
report thereon for duty. 

Navy officers who are assigned to duty in connection with the fitting out or con- 
version of a vessel and on board such vessel when placed in commission 
may not be regarded as “on sea duty” until the vessel is placed in commis- 
sion and the officers report for duty thereon pursuant to their orders, and, 
therefore, quarters may not be hired for such officers under the provision 
in the Navy Department’s annual appropriation acts authorizing the hire 
of quarters for officers and enlisted men “on sea duty” when deprived of 
their quarters on board ship due to repairs or other conditions rendering 
them uninhabitable. * 

Navy officers ordered to duty in connection with the fitting out or conversion of 
a vessel and on board such vessel when placed iu commission may be re- 
garded as in a temporary duty status after arrival at such place where the 
anticipated period of duty is less than 5 months so as to entitle them to 
payment of a per diem allowance, to the extent otherwise proper, while 
on such duty. 


Assistant Comptroller General Yates to the Secretary of the Navy, January 
20, 1944: 


There has been considered your letter of December 20, 1943, with 
enclosures, as follows: 


There is enclosed herewith a letter from the Chief of Naval Personnel, Navy 
Department, dated November 19, 1943, with enclosures and accompanying endorse- 
ment, relative to payment of per diem in lieu of subsistence to officers assigned 
to temporary duty in connection with the fitting out or conversion of vessels and 
on board such yessels when in commission. 

Your decision is requested on the question presented in paragraph 6 of the 
letter from the Chief of Naval Personnel, namely, whether credit will be allowed 
in the accounts of disbursing officers for payments of per diem in lieu of sub- 
sistence which have been made under orders of the type enclosed with said letter 
and which were issued prior to the adoption of the language in orders quoted 
in paragraph 1 of said letter. 

Your further decision is requested on the specific question presented in para- 
graph 8 of the enclosed endorsement of the Chief of the Bureau of Supplies and 
Accounts, relative to the status of persons in the naval service, ordered to duty 
in connection with the fitting out or conversion of a vessel and on board when 
placed in commission, with respect to (a) payment of per diem allowances while 
traveling and while on such temporary duty; (b) hire of quarters for officers and 
men on sea duty deprived of their quarters on board ship; and (c) payment of 
rental allowance to officers without dependents (1) where the vessel is in com- 
mission, and (2) where the vessel is not in commission. 


November 19, 1943, reads: 
The accompanying letter from the Chief of Naval Personnel, dated 
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1. Orders presently are being issued to officers assigned to temporary duty in 
connection with the fitting ont or conversion of vessels and on board such ves- 
sels when in commission, which provide for payment of a per diem in lieu of 
subsistence. The wording of such temporary duty orders, insofar as relates to 
the question of per diem, is as follows: 

“During the necessary travel time and while on temporary duty, you will be 
entitled to transportation and a per diem of $7.00 in lieu of subsistence for a 
period not exceeding 90 days, except while occupying government quarters ashore 
when the per diem will be $3.00, and except while in a vessel or while on authorized 
delay when no per diem will be allowed.” 

2. Prior to the issuance of orders containing the paragraph quoted above, 
numerous orders, to duty in connection with fitting out or conversion of vessels 
were issued which contained the following with respect to per diem: 

“While traveling or while on temporary duty en route to your new permanent 

station, you will be entitled to transportation and a per diem of $7.00 in lieu of 
subsistence, except while in a vessel. While occupying government quarters, the 
per diem will be $3.00.” 
In a view of the first orders issued of the type last referred to, the duty in connec- 
tion with fitting out was not specifically designated as temporary, although it was 
intended to be, and actually is temporary duty, as in the orders issued to Com- 
mander Everett W. Abdill, USN (Enclosure (A) ). 

8. In connection with orders of the type issued to Commander Abdill, dis- 
bursing officers have in some instances refused to make payment of per diem 
for any period beyond that required for travel to the place of fitting out, because 
of misunderstanding of the intent of the phrase, “while on temporary duty en 
route to your new permanent station.” It was intended that such orders should 
entitle the officers to a per diem for a period not in excess of 90 days while on duty 
in connection with the fitting out of their ships, up to, but not including, the date 
of commissioning, and that they should not be considered as having arrived at 
their permanent stations until such time as the vessels were actually placed in 
commission. 

4..It should be noted that officers on duty in connection with fitting out or 
conversion of vessels are not in any sense permanently attached to them, since 
they are not quartered aboard and are not entitled to additional pay as for per- 
sonnel on sea duty. They are in precisely the same situation as officers detached 
from their last permanent station who are performing temporary duty ashore 
under any other circumstances en route to a new permanent station, in that they 
are obliged to maintain themselves away from their permanent station. In this 
connection, attention is invited to Article 2505-5, U. S. Navy Travel Instructions, 
which defines duty in connection with the fitting out of a vessel as temporary 
duty unless the time involved is five months or more, afd which prohibits the 
furnishing of transportation for dependents to the place of fitting out unless the 
fitting out will require five months or more. Under present conditions, it is 
not anticipated that the fitting out of vessels will require five months, and travel 
of dependents in connection with fitting out is not now being authorized unless 
a home yard has already been designated and the officer reports aboard when 
commissioned. 

5. Since the large majority of officers assigned to duty in connection with 
fitting out of vessels are obliged to maintain themselves in the vicinity of con- 
gested shipyards where living costs are high, and since they are also obliged to 
maintain separate establishments for their dependents during this period, the 
payment of per diem in these cases is considered necessary, and the orders of 
the type enclosed were written with the intention that such payments be made. 

6. In view of the foregoing, it is requested that the decision of the Comptroller 
General be obtained as to whether credit will be allowed in the accounts of dis- 
bursing officers for payments of per diem under orders of the type enclosed, 
which have been issued prior to the adoption of the language in orders as quoted 
in paragraph one hereof. 


The endorsement of the Chief of the Bureau of Supplies and Ac- 
counts, dated December 14, 1943, is as follows: 
1. It will be noted from paragraph 3 of the basic letter that the orders there 


involved contemplate payment of a per diem to the officer until his ship is placed 
in commission. This is on the basis that his orders “on board that vessel * * * 
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when placed in commission” preclude him from reporting to his permanent 
station aboard the vessel until such time as the vessel is placed in commission in 
one status or another. It will be noticed, also, that paragraph 4 of the basic letter 
states that officers ordered to duty in connection with the fitting out or conversion 
of vessels are not entitled to additional pay as for personnel on sea duty. 

2. In connection with the foregoing, reference is made to several recent deci- 
sions of the Comptroller General which indicate a view that personnel ordered 
to duty in connection with the fitting out or conversion of vessels are on sea duty, 
regardless of the status of the vessel and notwithstanding they may be under the 
military jurisdiction of the commanding officer of a shore activity, who will not 
be in command of the vessel after it is commissioned. It is not clear from the 
decisions referred to that the facts in those cases were fully developed, and it 
is believed that a reconsideration of those decisions in connection with the ques- 
tion presented in the basic letter would be helpful in settling a number of ques- 
tions which have arisen respecting orders to duty in connection with the fitting 
out or conversion of vessels. 

3. Orders of the type here involved contemplate that the officer will report 
first to some shore activity, such as the commandant of a Navy yard or naval 
district, or the supervisor of shipbuilding at a particular shipyard or port. After 
completion of the temporary duty under the commanding officer of the shore 
activity, the officer is detached from the shore activity and reports to the com- 
manding officer of the vessel. The acts of reporting to the shore activity, being 
detached from the shore activity, and reporting to the commanding officer of 
the vessel, are separate and distinct, and each is shown by separate endorsement 
on the orders. In other words, an order to duty in connection with the conver- 
sion or fitting out of a vessel and on board that vessel when placed in commis- 
sion is really two orders in one—first, an order to report to a shore activity, and 
second, an order to report on board when the vessel is placed in commission. 

4. In the Assistant Comptroller General’s decision of 28 September 1943, 
B-37087, it was held that quarters could be hired for officers ordered to duty in 
connection with the fitting out of a vessel, on the basis that such officers were 
on sea duty within the meaning of the authorization in the Naval Appropriation 
Act, 1944, for hire of quarters for officers and men on sea duty who are temporar- 
ily deprived of their quarters on board ship. The primary question presented 
to the Comptroller General in that case was whether quarters could be hired 
for the officers concerned under a provision in the appropriation act for hire 
of quarters “as authorized by the Secretary to meet emergency conditions.” As 
an alternative, a decision was requested as to whether quarters could be hired 
by reason of “sea duty” status, citing the Assistant Comptroller General’s de- 
cision of 15 June 1948, B-34358. It was held that the facts were almost identical 
with those considered in the decision of 15 June 1943, and that, since the officers 
were on “sea duty” as that status was defined in said decision, quarters could 
be hired for them on that basis without the necessity of considering whether 


quarters could be hired under an authorization of the Secretary to meet emer- 
gency conditions. 

5. In the decision of 28 September 1943, doubt was expressed as to the reason 
for the Navy Department’s submission of the question, in view of the similarity 
between that case and the case considered in the decision of 15 June 1943, Pre- 
sumably, the doubt in the matter was as to whether the decision of 15 June 1943 
was applicable to all orders to duty in connection with the fitting out of vessels, 
or whether it was applicable only to the peculiar facts of that case, where the 
Navy Department had first hired quarters for the officers concerned and then 
had refused payment under the lease on the ground that the officers were not on 
sea duty and hire of quarters was therefore, unauthorized. It is noted that the 
decision of 15 June 1943 appears to have been based, at least in part, upon the 
premise that the officers there involved were on sea duty as that term is defined 
in Alnay 131, issued 26 June 1942, under the authority of the Secretary of the 
Navy to define “sea duty” for pay purposes. However, one of the conditions 
which must be met to acquire a sea duty status under the Alnav is that the 
service be “performed in a vessel.” While the Alnav provides that such service 
shall include “periods of temporary additional duty” in such vessel even though 
primary duty is “shore duty,” this provision does not authorize additional sea 
duty pay for personnel on temporary duty in connection with fitting out of a 
vessel unless such personnel actually have reported to the commanding officer 
of the vessel for duty on board, so that their service can be considered as “per- 
formed in a vessel.” Thus, in applying the provisions of Alnav 131-42 to the 
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factual situation described in paragraph 8 hereof, the officer would not be credited 
with additional pay for sea duty under such provisions unless and until the vessel 
was placed in commission in some status and it was shown by endorsements on 
his orders that he had been detached from duty under the commanding officer 
of the shore activity and had reported for duty under the commanding officer 
of the vessel. 

6. In the Assistant Comptroller General’s decision of 1 December 1941, B-20921, 
21 Comp. Gen. 499, it was held that an officer ordered to duty “in connection with 
the fitting out of the U. S. S. Zeilin and on board when commissioned” was in 
a sea duty status, nothwithstanding the orders required the officer to report to 
the Commandant, Thirteenth Naval District. The conclusion was based on the 
premise that the vessel was commissioned in ordinary, but it was indicated that 
whether or not the vessel was in commission was not material in determining the 
officer’s sea duty status. This decision appears to have been based upon decisions 
of the courts ta the effect that sea service need not be performed on the high 
seas, nor in a vessel capable of being employed in navigation. However, it is 
considered that in order for an officer of the Navy ordered to duty in connection 
‘with fitting out a vessel to acquire a sea duty status, it is necessary that the 
vessel be placed in commission or in service in one status or another as authorized 
by article 637, U. S. Navy Regulations, 1920. A vessel which is “out of com- 
mission, not in service” within the meaning of said article does not have the 
status of a vessel of the Navy for administrative purposes, as shown by articles 
638 and 1510, U. S. Navy Regulations. 

7. Orders of the type here involved contemplate that the officers will report 
aboard to the commanding officer as soon as the vessel is placed in commission. 
That is, the commissioning of the vessel and the reporting aboard ordinarily 
occur at the same time. It is believed, therefore, that an officer who reports for 
duty in connection with the fitting out of a vessel which is “in commission” in 
any form should be considered as on sea duty, and that an officer who reports 
for duty in connection with the fitting out of a vessel which is “out of commis- 
sion” should not be considered as on sea duty. 

8. In view of the doubt which exists in connection with this matter, it is re- 
quested that, in addition to the specific question presented by the Chief of Naval 
Personnel in the basic letter, the Comptroller General be requested to render a 
decision also on the following question : 

What is the satus of persons in the naval service, ordered to duty in connection 
with the fitting out or conversion of a vessel and on board when placed in com- 
mission, with respect to (a) payment of per diem allowances while traveling and 
while on such temporary duty; (b) hire of quarters for officers and men on sea 
duty deprived of their quarters on board ship; and (c) payment of rental allow; 
ance to officers without dependents (1) where the vessel is in commission, and 
(2) where the vessel is not in commission? 


The matter has been given careful consideration and there appears 
no reason to disagree with the views of your Department that officers 
assigned to duty at Navy yards or other land stations in connection 
with the fitting out or conversion of vessels and on board such vessels 
when commissioned are not on sea duty until the vessels are com- 
missioned and the officers report on board for duty. Cf. 21 Comp. 
Gen. 60. The decision of December 1, 1941, 21 Comp. Gen. 499, was 
on the basis that the officer had reported to the commanding officer 
of the vessel and was attached to the vessel during the period in ques- 
tion. Following that decision, the decisions of June 15, 1943, 
B-34358, and September 28, 1943, B-37087, were on the basis that 
officers assigned to duty in connection with the fitting out of certain 
vessels were attached to such vessels and, therefore, properly were 
to be regarded as on sea duty in the light of long established judicial 
precedents that duty in vessels employed by authority of law is sea 
duty, although not upon the high seas and not in condition presently 
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to go to sea. However, in view of the explanation of the matter now 
submitted, it seems clear that officers ordered to duty at a shore sta- 
tion in connection with the fitting out or conversion of a vessel and 
to duty on such vessel when commissioned are not attached to the 
vessel and are not on duty “in the vessel,” as such, but are on duty 
at the shore station until the vessel is commissioned and they report 
for duty thereon pursuant to their orders. Accordingly, the prior 
decisions will not hereafter be regarded as controlling to the extent 
that they were predicated on the assumption that the officers in- 
volved were on sea duty by virtue of being assigned to duty in con- 
nection with the fitting out or conversion of vessels and on board such 
vessels when commissioned 

It follows, with respect to the questions stated in the last para- 
graph of the endorsement of the Chief of the Bureau of Supplies and 
Accounts—insofar as the hire of quarters and the payment of rental 
allowance to officers without dependents are concerned—that as of- 
ficers ordered to duty in connection with the fitting out or conversion 
of a vessel and on board when placed in commission are not to be 
regarded as on sea duty until the vessel is placed in commission and 
the officers report for duty thereon pursuant to their orders, there 
would be no authority to hire quarters for them under the annual 
appropriation provisions for the hire of quarters for officers and 
men “on sea duty” at such times as they may be deprived of their 
quarters on board ship due to repairs or other conditions which may 
render them uninhabitable, but, not being on sea duty, such officers, 
without dependents, would be entitled to rental allowance generally 
on the same basis as other officers, without dependents, not on sea 
duty. 

However, the right of officers under orders of the general character 
described to a per diem prior to reporting for duty on the vessel does 
not depend primarily on whether the duty in connection with fitting 
out or converting the vessel is sea duty or shore duty, but on whether 
such officers properly may be regarded as in a travel status for which 
a per diem is payable under pertinent statutes, regulations and the 
provisions of their orders. 

The orders of September 10, 1943, to Commander Everett W. 
Abdill, U. S. Navy, insofar as material, as modified by orders dated 
September 11, 1943, are as follows: 

[Orders of September 10, 1943] 

2. When directed by the Chief of Naval Personnel, on or about 15 September 
1943, you will regard yourself detached from duty in the Bureau of Naval Per- 
sonnel, Navy Department, and from such other duty as may have been assigned 
you; will proceed and report to the Commander Amphibious Training Command. 
Atlantic Fleet, for temporary duty for a period of about one week. 

3. Upon the completion of this temporary duty you will regard yourself de- 
tached; will proceed to New York, N. Y., and report to the Commandant, Navy 


Yard, for duty in connection with the conversion of the U. 8. 8. Clay, and on 
board that vessel as commanding officer when placed in full commission. 
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a 4. Report also by letter to the Commandant, Third Naval District, for this 
uty. 


5. The Secretary of the Navy has determined that this employment on shore 
duty is required by the public interests. 

[Order of September 11, 1943] 

1. In carrying out your orders of 10 September 1943, while traveling or 
while on temporary duty en route to your new permanent station, you will be 
entitled to transportation and a per diem of $7.00 in lieu of subsistence, except 
while in a vessel. While occupying government quarters, the per diem will be 


$3.00. 

Authority for prescribing a per diem allowance for personnel of 
the military and naval services is contained in the second paragraph 
of section 12 of the act of June 16, 1942, 56 Stat. 364, 365, as follows: 

Unless otherwise express] , provided by law, no officer of the services mentioned 
in the title of this Act shall be allowed or paid any sum in excess of expenses 
actually incurred for subsistence while traveling on duty away from his desig- 
nated post of duty, nor any sum for such expenses actually incurred in excess 
of $7 per day. The heads of the executive departments concerned are authorized 
to prescribe per diem rates of allowance, not exceeding $6 [increased to $7 by the 
provisions of section 119 of the Naval Appropriations Act, 1944, Public Law 92, 
approved June 26, 1943], in lieu of subsistence to officers traveling on official 
business and away from their designated posts of duty * * * 

In the act of June 26, 1943, 57 Stat. 204, Public Law 92, making 
appropriations for the naval service for the fiscal year ending June 
30, 1944, under the heading “Transportation and Recruiting,” provi- 
sion is made as follows: 

That the Secretary, in prescribing per diem rates of allowance in accordance 
with law, is hereby authorized to prescribe such per diem, whether or not orders 
are given to officers for travel to be performed repeatedly between two or more 
places in the same vicinity and without regard to the length of time away from 
their designated posts of duty under such orders, S 

The prescribing of a per diem allowance is expressly Limdesid to 
periods during which officers are traveling on official business and 
away from their designated posts of duty. It has not been questioned 
that such provision contemplates and includes periods of temporary 
duty away from an officer’s permanent station and, also, periods of 
temporary duty en route to a new permanent station. Considering the 
basic purpose for the allowance of subsistence expenses for travel or 
a per diem in lieu thereof to compensate an officer or employee for the 
increased expenses imposed on him while temporarily required to 
maintain himself away from a permanent duty station, no reason for 
a different rule is perceived because the temporary duty happens to 
be performed at a place where the officer subsequently is to report on 
board a vessel for sea duty. So far as the character of the duty prior 
to reporting on board is concerned it is the same whether the officer 
reports on board for sea duty or for further transportation. 

Article 2505 (5 (a) and (c)) of the U. S. Navy Travel Instructions 
provided as follows: 

(a) Personnel ordered to duty in connection with fitting out or conversion of 


a vessel make a permanent change of station, and transportation of dependents 
is authorized if the duty at such place subsequent to date of reporting thereat is 
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five months or more prior to completion of the vessel whether or not a home yard 
has been assigned to such vessel. 


e - + ~ * * cs 

(c) If the length of duty at the place of fitting out or conversion is less 
than five months prior to completion and no home yard has been assigned, trans- 
portation of dependents is not authorized until a home yard is assigned, and 
then only on the basis of travel from the old permanent duty station direct 
to the home yard. 

The purport of paragraph 5 (a) of the article, standing alone, is 
not entirely clear and, read without reference to paragraph 5 (c), 
might be viewed as intending to prescribe the place of fitting out or 
conversion as an officer’s permanent duty station in all cases, so as to 
preclude the authorization of a per diem after the officer arrived at 
such place, for the reason that he would have completed travel to his 
designated post of duty. However, inasmuch as such a permanent 
station assignment ipso facto ordinarily would entitle an officer to 
transportation of his dependents at Government expense without the 
delay of five months, it is evident that paragraph 5 (a) was not so 
intended but was for the purpose of fixing a minimum of five months’ 
contemplated duty at the place of fitting out or conversion as a condi- 
tion to such place being regarded as the officer’s permanent station 
to authorize the transportation of dependents to that place; so that 
if the contemplated period of such duty should be less than five months 
it would be regarded as temporary duty which would not entitle the 
officer to transportation of dependents to such place at Government 
expense. This is clarified by paragraph 5 (c). Such limitation ap- 
pears reasonable and it is concluded that where the anticipated period 
of such duty is less than five months it likewise may be regarded as 
of a temporary nature so as to authorize the payment of a per diem 
under the provisions of the statutes quoted above. While the amended 
orders issued to Commander Abdill do not in specific terms authorize 
a per diem for the duty ordered at the New York Navy Yard, they 
do authorize a per diem “while on temporary duty en route to your 
new permanent station * * * except while in a vessel” and in 
view of the explanation of the Chief of Naval Personnel that orders 
so worded in such cases were intended to entitle the officers to a per 
diem for a period not in excess of 90 days while on duty in connection 
with the fitting out of their ships, up to, but not including, the date of 
commissioning (which ships would then, in effect, become their 
designated posts of duty), such orders will be given that effect in the 
audit of accounts by this office. Accordingly, the question contained 
in paragraph 6 of the letter from the Chief of Naval Personnel is 
answered in the affirmative. 

The questions stated in the eighth paragraph of the letter of the 
Chief of the Bureau of Supplies and Accounts are answered as 
follows: 
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Question (a). If the anticipated period of duty be not in excess 
of five months, the persons may be regarded as in a temporary duty 
status and per diem would be authorized to the extent otherwise 
proper. 

Question (b). Such persons would not be on sea duty and the hire 
of quarters for officers and men on that basis would not be authorized. 

Question (c). Not being on sea duty, the payment of rental allow- 
ance to officers without dependents would be authorized, if other con- 
ditions are met, prior to commission of the vessel; but the payment of 
such allowance would not be authorized after the vessel is in com- 
mission and the officer, pursuant to his orders, reports for duty 
thereon. 


(B-88775) 


CONTRACTS—CANCELLATION OF STAR-ROUTE MAIL CONTRACTS 
UNDER ACT OF MAY 31, 1940 


Under the act of May 31, 1940, authorizing the Postmaster General to readvertise 
and award new contracts for the purpose of releasing star-route contractors 
and their sureties where the compensation for such route is wholly inadequate, 
provided the contractor gives 90 days’ advance notice of his desire to be re- 
leased, it is not required that the award of a new contract should await th® 
expiration of the 90-day period, but if no new contract is awarded during that 
period and the contractor thereafter defaults, the contractor is liable for the 
expenditures made by the Government in securing temporary service, even 
though in excess of the contract rate. 






























Comptroller General Warren to the Postmaster General, January 21, 1944: 
Reference is made to your letter of December 4, 1943, as follows: 


On March 14, 1941, award of contract for carrying the mails on route 416002 
at Clarksburg, West Virginia, during the term from July 1, 1941, to June 30, 
1945, was made to Charley Stuttler at $2,524.00 per annum. Stuttler maintained 
service under the contract up to January 31, 1942, inclusive, and thereafter the 
sureties on_his bond and contract were placed in charge of the route. These 
sureties are G. C. Fisher and C. G. Davis of Glenville, West Virginia. A formal 
order was issued by the Department calling upon them to assume the service 
effective February 1, 1942, which they did. Not wishing to move to Clarksburg, 
they employed Charley Stuttler to manage the performance of service on the 
route. Stuttler’s father-in-law, J. H. Shuman of Glenville, owned the motor 
vehicles used in that work. Stuttler quit as manager April 7, 1942, and Shuman 
assumed management for sureties thereafter. 

Under date of May 19, 1943, G. C. Fisher and C. G. Davis, in charge, served 90- 
day notice on the Department of their intention to cease service on the route due to 
the financial hardship then being imposed upon them by conditions created by the 
war, and in addition submitted a waiver of the one month’s extra pay authorized 
by law where contracts are cancelled under Section 180744 (d), Postal Laws and 
Regulations. That notice expired August 17, 1943. Thereupon this Department 
ordered an investigation by an inspector to ascertain the facts. He recommended 
readvertising and reletting the contract with a view to releasing the contractor 
and the sureties and the Department therefore readvertised the route under date 
of October 23, 1943. No proposals, however, were received in response theretuv 
and the sureties in charge were instructed to resume service under the original 
contract which they did beginning September 2, 1943, they having arranged with 
J. H. Shuman to perform the service effective that date. 

Upon expiration of the termination notice served by the sureties, they ceased 
to perform service temporarily and the postmaster maintained the same using 
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vehicles of the contractor, during the period from August 18th to 23rd, 1943, but 
reported that it was impossible because of the man-power shortage at his office 
to continue doing so. Beginning August 23rd to September 1st, inclusive the 
postmaster employed temporary service at the lowest possible cost on the 
whole route by the Evans Transfer and Movers, Incorporated at the rate of 
$2.50 for 243 hours, or a total cost of $607.50 for the ten days involved. The 
contract rate of pay $2,524 per annum, was approximately $70.00 for the same 


riod. 
ern the light of the fact that no bids were received under the bulletin advertise- 
ment above referred to and the contractor is still seeking relief, the Department 
has under consideration the issuance of another bulletin advertisement under 
the provisions of Section 180744, Postal Laws and Regulations, 1940, with a 
view to terminating the existing contract and letting a new contract. 

The postmaster has been authorized to pay for service performed under the 
contract from July 1, 1948, to October 31, 1948, at the contract rate of pay, 
less $607.50 to cover the temporary service rendered by the Evans Transfer and 
Movers, Incorporated, which bill remains unpaid, although demand has been 
made upon the postmaster for settlement. 

In view of the circumstances in this case the Department would appreciate a 
decision as to whether it would be justified in paying for the temporary service 
at a cost in excess of the contract rate of pay, and, if so, whether the amount 
paid in excess of the contract rate should be charged to the contractor and the 


sureties. 

Briefly, it appears that the contract period was from July 1, 1941, 
to June 30, 1945; that the contractor performed the contemplated 
services from July 1, 1941, to January 31, 1942; that the sureties per- 
formed the services from February 1, 1942, to August 17, 1943 (90 
@ays after date of their notice of intention to cease service); that 
the postmaster, using the contractor’s vehicles, maintained service 
from August 18, 1943, to August 23, 1943; that from August 23, 1943, 
to September 1, 1943, the service was performed by Evans Transfer 
and Movers, Inc., employed for that purpose by the postmaster; and 
that the said sureties resumed service September 2, 1943, and have con- 
tinued’ rendering service under the contract since that date. It ap- 
pears further that the contract rate of pay is $2,524 per annum and 
that the said Evans Transfer and Movers, Inc., have presented to the 
postmaster a bill in the amount of $607.50 ($2.50 per hour for 243 
hours) for their services during the 10-day period from August 23, 
1943, to September 1, 1943. 

The act of May 31, 1940, 54 Stat. 227 (section 1807%, Postal Laws 
and Regulations, 1940, referred to in the above-quoted letter) pro- 
vides in part: 


The Postmaster General may, in his discretion and in the interest of the 
Postal Service, readvertise and award new contracts for the purpose of releasing 
contractors and their sureties under the following conditions: * * * (d) 
where it is found after full investigation that the compensation of such con- 
tractors is wholly inadequate and that the continuation of the contract would 
impose undue hardship’ upon the contractor: Provided, That provision (d) shall 
be effective only upon the giving by the contractor of ninety days’ advance notice 
of his desire to be released: Provided further, That such contractor shall waive 


the one month’s extra pay authorized by law where contracts are canceled under 
section (d). 


Prior to enactment of the said act of May 31, 1940, there appears 
to have been no provision for the relief of star-route contractors under 
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such circumstances as those obtaining in the instant matter. In the 
construction of statutes, it is presumed that the legislative body does 
not intend to make any change in existing law beyond what is ex- 
pressly declared or necessarily implied; also, that there is no inten- 
tion to surrender public rights except as specifically stated in the 
statute. Lewis’ Sutherland, Statutory Construction (2d edition), 
volume 2, page 931; 19 Comp. Gen. 453, and authorities therein cited. 
Accordingly, the above-quoted provision of the said act of May 31, 
1940, must be construed as authorizing the Postmaster General, in 
his discretion, to relieve contractors only after the 90-day period of 
advance notice shall have elapsed and only when new contracts shall 
have been awarded. However, it may be stated in this connection that 
the statute does not appear to require that the contemplated in- 
vestigation and award of a new contract should await the expiration 
of the said 90-day period of advance notice. On the contrary, it 
would seem that the said period is provided for the definite purpose of 
enabling the Postmaster General, in his discretion, to make the neces- 
sary investigation and to award the new contract within that period in 
order that the original contractor may be relieved promptly at the 
expiration of the period if so determined. 

In the instant matter, no new contract having been awarded as 
yet, the contractor and the sureties must be held liable for the amount 
of expenditures properly made by the Government for temporary 
service, irrespective of whether the rate of such expenditures exceeds 
the contract rate of pay. In this connection, attention is invited to 
the act of July 26, 1892, 27 Stat. 268 (see section 1848, Postal Laws 
and Regulations, 1940), which provides that the Postmaster General 
may employ temporary service “at a rate which he may deem reason- 
able, at the expense of any such failing bidder or contractor.” Also, 


see the act of May 18, 1916, 39 Stat. 161, which provides in part as 
follows: 


Sec. 8. That whenever an accepted bidder shall fail to enter into contract, or 
a contractor on any mail route shall fail or refuse to perform the service on 
said route according to his contract, or when a new route shall be established 
or new service required, or when, from any other cause, there shall not be a 
contractor legally bound or required to perform such service, the Postmaster 
General may make a temporary contract for carrying the mail on such route, 
without advertisement, for such period as may be necessary; not in any case 
exceeding one year, until the service shall have commenced under a contract 
made according to law: Provided, That the cost of temporary service rendered 
necessary by reason of the failure of any accepted bidder to enter into contract 
or a contractor to perform service shall be charged to such bidder or con- 
tractor. 


While the cost of having the temporary service performed was 
many times the contract rate on an annual basis—though not neces- 
sarily so on an hourly basis—nevertheless there is nothing in the 
record to indicate that the charge of $2.50 per hour for temporary 





532 DECISIONS OF THE COMPTROLLER GENERAL 


service was so unreasonable or unconscionable as to relieve the Gov- 
ernment from liability for the payment thereof. Cf. Hume v. United 
States, 182 U. S. 406. While the detailed facts with respect to the 
employment of temporary service are not set forth in your letter it 
is stated that such service was obtained “at the lowest possible cost.” 
If such be the fact, there is no basis for excusing the defaulting con- 
tractor from payment of the excess costs involved even though the 
amount thereof appears to be greatly in excess of the annual rate 
under the defaulted contract. In this connection, it is indicated from 
the facts and circumstances reported that the rate under the defaulted 
contract may not now represent a reasonable compensation for the 
services required. 

Accordingly, in the absence of a showing that the amount charged 
for the temporary service is unconscionable or that such service rea- 
sonably could have been obtained at a much lower cost, the defaulting 
contractor must be held liable for the excess costs incurred and the 
two questions presented in the last paragraph of your above quoted 
letter are answered in the affirmative: 


(B-39369) 


TRAVELING EXPENSES—FARES—LOWEST FIRST-CLASS LIMITATION— 
ROOMETTES 


Where a Government employee traveling on official business, in order to maintain 
his scheduled itinerary, utilized the facilities of an extra fare train on which 
roomettes constituted the lowest first-class accommodations, the rate for 
the roomette properly may be regarded as “the lowest first-class rate by 
transportation facility used in such travel” within the meaning of section 
10 of the act of March 3, 1933, limiting travel allowances on an actual expense 
basis to such lowest first-class rate. 

Where an employee performed travel on a train having standard Pullman sections 
with upper and lower berths but the only accommodation available was a 
Pullman duplex, the standard lower berth must be regarded as “the lowest 
first-class rate by the transportation facility used” within the meaning of 
section 10 of the act of March 3, 1933, and, therefore, the excess cost of 
the superior accommodation over the cost of a lower berth may not be 
allowed, 


Comptroller General Warren to Andrew D. Burt, Bonneville Power Adminis- 
tration, January 21, 1944: 


I have your letter of December 31, 1943, as follows: 


There has been submitted to me for approval as an authorized certifying 
officer the enclosed voucher for per diem and reimbursement of expenses incident 
to travel drawn in favor of C. Girard Davidson, General Counsel for the 
Bonneville Power Administration. 

It will be noted from the enclosed voucher that Mr. Davidson began his travel 
on September 19, 1943. However, due to the present crowded conditions of 
transportation facilities, it was necessary for him to make transportation and 
Pullman service reservations well in advance of that date. On September 13, 
1943 Mr. Davidson, in making his reservations, issued three transportation re- 
quests, among them Request No. J-613,260 for Pullman roomette service between 
Chicago and Philadelphia. Mr. Davidson knew at that time a scheduled ap- 
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pointment in Chicago would not permit his departure for Philadelphia before 
3:30 p. m., September 20, and that the necessity for his attendance at hearings 
of the Securities Exchange Commission in Philadelphia early on September 21 
would not permit the use of any available transportation facility leaving Chicago 
after 3:30 p. m., September 20. Two trains, the Pennsylvania Railroad’s “Trail 
Blazer,” an all coach train with no Pullman equipment, and the “Broadway 
Limited,” an all Pullman train with no class of service lower than the roomette, 
were both scheduled to leave Chicago at 3:30 p. m. on the date in question. Be- 
cause there was no Pullman service of any kind available on the “Trail Blazer” 
and because the journey involved overnight travel, Mr. Davidson elected to utilize 
the lowest class of service available on the “Broadway Limited”—a roomette 
at a cost of $8.95, which amount was $2.55 in excess of the established cost of a 
standard lower berth between Chicago and Philadelphia. 

Inasmuch as the administrative office, upon review of Mr. Davidson’s travel 
expense voucher, questioned the employee’s right to roomette service on the 
journey from Chicago to Philadelphia, such doubt being based on an interpre- 
tation of your decisions B-35013 dated June 22, 1943 and B-35167 dated July 7, 
1943, the matter was referred to the Legal Division of the Bonneville Power Ad- 
ministration for an opinion. In an opinion prepared by the Assistant General 
Counsel of the Bonneville Power Administration, copy of which is enclosed, it 
was held that under the circumstances of travel as related above Mr. Davidson 
was entitled to the class of Pullman service used and that no deduction for excess 
Pullman cost in connection with Transportation Request No. I-613,260 was re- 
quired to be made from the traveler’s expense voucher. 

It was further held, however, in the same opinion, that a deduction for the 
excess cost of Pullman duplex from New York to Washington, D. C., procured 
on Transportation Request No. I-613,265, under conditions of necessity similar 
to those of the trip from Chicago to Washington, was proper in the light of the 
cited decisions due to the fact that the train on which the travel was performed 
was equipped with Pullman having standard sections with lower and upper 
berths. Although neither a lower nor an upper berth was available at the time 
travel was performed, it was not contended by the traveler that the unavail- 
ability of such service was due to any action on the part of the military as was 
the case in the circumstances cited in Decision B-35013 dated June 22, 1943. 

On the basis of the opinion rendered by the Assistant General Counsel, no de- 
duction was made from Mr. Davidson’s voucher for the roomette service used 
between Chicago and Philadelphia. However, as will be noted, an administra- 
tive deduction in the amount of $2.80 was made from the voucher to cover’ other 
excess charges which included the excess Pullman fare between New York and 
Washington incurred on Transportation Request No. I-613,265. 

The voucher, so prepared, was submitted to me for approval as an authorized 
certifying officer. Notwithstanding the opinion rendered by the Assistant Gen- 
eral Counsel, I am not convinced that the traveler was entitled to the class of 
service used between Chicago and Philadelphia nor am I able to subscribe to the 
logic of such reasoning as would entitle the traveler to superior accommodations 
in one instance and deprive him of those accommodations in another, when, in 
each instance, the type of Pullman service used was the cheapest available to 
the traveler at the time procured. In neither case was the failure to secure 
a standard lower berth the fault of the traveler and it would appear only equitable 
to allow the excess cost involved in each instance. However, quoting from 
your decision B-35167: 

“The settled rule in respect of the application of the 1983 statute quoted in your 
letter is, as stated in the cited and quoted decisions, that reimbursement for travel 
must be limited to the cost of a lower berth—regarded as ‘the lowest first-class 
rate by the transportation facility used’ within the meaning of those words as 
used in the act of 1988—notwithstanding that upper and lower berths were not 
uvailable to that particular traveler at the time the travel was performed.” 

Basing my conclusions on that decision, it does not appear that the excess cost 
of Pullman service as used either between Chicago and Philadelphia or New York 
and Washington is allowable. 

My inability to concur in the legal opinion rendered by the Assistant General 
Counsel of the Bonneville Power Administration makes it necessary for me to 
refer the matter to you for a decision as to whether the traveler was entitled to 
the roomette service as furnished on Government Transportation Request No. I- 
613-260. Because problems such as this are of frequent occurrence, I consider it 
advisable to request your early consideration of the enclosed voucher and the 
question arising therefrom. 
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Section 10 of the act of March 8, 1933, 47 Stat. 1516, provides: 


Whenever by or under authority of law actual expenses for travel may be allowed 
to officers or employees of the United States, such allowances, in the case of 
travel ordered after the date of enactment of this Act, shall not exceed the lowest 
. first-class rate by the transportation facility used in such travel. 


In decision of June 22, 1943, B-35013,.22 Comp. Gen. 1122, to which 
you refer, it was held as follows (quoting from the syllabus) : 


Where it is shown that due to the reservation of all standard Pullman accommo- 
dations for military use during the present emergency, roomettes are the lowest 
rate first-class accommodations available to civilians on trains operating sleeping 
cars between particular points, so long as such condition continues and insofar as 
concerns civilian employees traveling on official business between such points, the 
rate for roomettes properly may be regarded as “the lowest first-class rate by the 
transportation facility used in such travel” within the meaning of section 10 of 
the act of March 3, 19383, limiting travel allowances on an actual expense basis 
to such lowest first-class rate. Compare decision B-35167, July 7, 1943, 23 Comp. 
Gen. 9. 


In the other referred-to decision of July 7, 1943, B-85167, 23 Comp. 
Gen. 9, involving travel over a route with respect to which there was 
no showing that all Pullman berths had been reserved by the Gov- 
ernment for military personnel, it was held (quoting from the 
syllabus) : 


The general unsatisfactory conditions of travel for civilians due to the war 
emergency do not justify nonapplication of the provisions of section 10 of the 
act of March 3, 1933, limiting travel allowances on an actual expense basis 
to “the lowest first-class rate by the transportation facility used,” so that even 
though a roomette is the only first-class accommodation available to a particu- 
lar employee at the time he applies for transportation, the excess cost thereof 
over the cost of a lower berth may not be allowed, notwithstanding the fact that 
the delay in awaiting the availability of standard Pullman accommodations 
would result in the payment of per diem in lieu of subsistence in excess of the 
additional transportation cost. Compare 22 Comp. Gen. 1122. 


In an earlier decision, 19 Comp. Gen. 682, wherein no question of 
reservations for military personnel was involved, it was held (quoting 
from the syllabus) : 


Where claim for reimbursement for use of a roomette on an extra-fare train 
is supported by proper evidence that the use of such train was authorized or 
approved in strict accordance with paragraph 15 of the Standardized Govern- 
ment Travel Regulations, as amended, and it is established that the Pullman 
cars on said trains were not equipped with accommodations for which a lower 
charge is made than for the accommodation actually used, payment of the 
charge for the accommodations actually used will not be questioned as violating 
the provisions of section 10 of the act of March 3, 1933, 47 Stat. 1516, requir- 
ing that reimbursement for travel expenses of Government employees “shall 
not exceed the lowest first-class rate by the transportation facility used.” 


Also, in a later decision, B-28229, dated August 22, 1942, to the Chair- 
man, National Mediation Board, it was stated in pertinent part that: 


* * * with respect to trains not made up exclusively of superior accom- 
modations such as compartments, drawing rooms, or roomettes, this office has 
no discretion to disregard the statute because of the present transportation 
conditions or because recent changes in traveling accommodations have in- 
creased the number of superior accommodations and reduced the number of 
lower and upper berths on certain trains. -. 


See, also, B-33757, dated April 14, 1943. 
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Applying the above decisions to the situation involved in the sub- 
mitted voucher, it is apparent that with respect to the travel on the 
“Broadway Limited” between Chicago and Philadelphia, roomettes 
constituted the lowest first-class accommodations by the facility used, 
but that between New York and Washington, D. C., the travel was 
performed on a train having standard Pullman sections with upper 
and lower berths and, consequently, the standard lower berth consti- 
tuted the lowest first-class accommodations by the facility used in 
that case, notwithstanding that no berths may have been available 
when sought by the traveler in question. That is to say, the real test 
is not the temporary availability or nonavailability of standard lower 
berths for the particular traveler, but the existence of such accom- 
modations generally for the ordinary traveler on the particular train 
used by the officer or employee in question. 

The voucher is herewith returned, and if it be otherwise correct, 
same may be certified for payment, including the charge for roomette 
between Chicago and Philadelphia, but excluding the excess cost of 
the Pullman duplex over the cost of the lower Pullman berth be- 
tween New York and Washington, D. C. 


(B-35009) 


PAY--RETIRED—PRESIDENTIAL APPROVAL OF ENLISTED MAN’S RE- 


TIREMENT WHILE UNDER COURT-MARTIAL SENTENCE TO CON- 
FINEMENT AND DISCHARGE 


The action of the President in approving the recommendation of a Coast Guard 
retiring board, retiring an enlisted man who was under court-martial sen- 
tence prescribing confinement and a bad conduct discharge, may not be con- 
sidered as having the effect of restoring the enlisted man to a pay status on 
the active list or as placing him in a pay status on the retired list pending 
the execution or remission of the court-martial sentence. 

Where a Coast Guard enlisted man sentenced by a court-martial to confinement 
and dishonorable discharge is restored to duty on probation, he is entitled 
under his contract of enlistment to the pay and allowance provided for men 
of his rating for the time while on probation and performing duty. 


Assistant Comptroller General Yates to the Secretary of the Navy, January 24, 
1944: 


Consideration has been given your letter of June 5, 1943, transmit- 
ting a letter dated May 31, 1943, from The Commandant, United 
States Coast Guard, in pertinent part as follows: 


1. It appears from the records that Joe L. Ramat (217-377), while serving as an 
officer’s steward third class, U. 8. Coast Guard, was tried by a general court- 
martial at the Puget Sound Navy Yard, Bremerton, Washington, for “absence 
from station and duty after leave had expired” and sentenced to be reduced to 
the rating of mess attendant third class, to be confined for a period of six 
months, then to be discharged with a bad conduct discharge and to suffer all the 
other accessories of said sentence as prescribed by Section 622, Naval Courts 
and Boards. The Acting Secretary of the Navy, on 8 August, 1942, -approved 
the sentence, but the execution of the sentence was held in abeyance with a 
view to withholding its execution entirely upon the successful completion of a 
probationary period of twelve months. 

2. For violating his probation on 24 September, 1942, the suspension of 
Ramat’s sentence was terminated and he was placed in the Receiving Station, 
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Puget Sound Navy Yard, on 1 October, 1942 for temporary confinement pending 
designation of a place of permanent confinement. 

8. While undergoing confinement as a result of the sentence of the general 
court-martial referred to, Ramat was admitted to the Puget Sound Navy Yard 
Hospital for medical treatment and while convalescing developed a mental con- 
dition which necessitated his removal to the Veteran’s Hospital at Roseburg, 
Oregon. On 23 January, 1943, Ramat was ordered to appear before a Coast 
Guard retiring board convened at the U. S. Marine Hospital, Seattle, Washington. 
This retiring Board recommended Ramat’s retirement, which recommendation 
was approved by the President on 30 April, 1943. On May 1, 1943, Ramat was 
placed on the retired list. 

4. The status of Ramat at the time the retiring board acted upon his retire- 
ment was that of a Naval court-martial prisoner undergoing sentence, which 
sentence carried with it forfeiture of all pay and allowances as prescribed by 
Section 622, Naval Courts and Boards. The records at Headquarters show that 
Ramat had completed six years’ service prior to confinement, and was at that 
time being credited with pay at the rate of $55.00 per month. The order placing 
him on the retired list stated that his monthly retired pay would be $41.25, which 
is seventy-five percentum of $55.00. The records further show that there was 
due Ramat and unpaid on 1 October, 1942, the sum of $213.72 which sum had 
accrued to him while undergoing trial and final action in his case. 


Upon the basis of such facts, you submit the following questions 
for decision : 

(a) Whether Ramat, whose status on the date of his retirement was that of a 
Naval court-martial prisoner undergoing sentence which prescribed confinement 
and a bad conduct discharge at the end of the term of confinement, is entitled 
to retired pay? 

(b) What is the correct rate of retired pay to which Ramat will be entitled 
in the event question (a) is answered in the affirmative? 

(c) Is Ramat entitled to the pay and allowances which accrued to his credit 
prior to October 1, 1942, the date on which the suspension of his original sen- 
tence was terminated by reason of violating his probation and his prior sentence 
of confinement became effective? 

It does not appear that information concerning Ramat’s court- 
martial sentence or his status as a court-martial prisoner was before 
the President when he approved the recommendation of the retiring 
board and, however that may be, it seems evident that the President’s 
action was not a constructive pardon and did not impliedly remit the 
approved court-martial sentence adjudging, inter alia, that Ramat 
be discharged with a bad conduct discharge after completing the 
stipulated period of confinement. See 31 Op. Atty. Gen. 419. The 
execution of the sentence in such respect was not rendered impossible 
by the transfer of Ramat to the retired list and, under such conditions, 
the President’s action in approving the recommendation of the retir- 
ing board may not be considered as having the effect of restoring the 
enlisted man to a pay status on the active list or as placing him in a 
pay status on the retired list pending the execution or remission of 
the court-martial sentence directing that he be discharged with a bad 
conduct discharge. While no precedents clearly decisive of the ques- 
tion have been found—and none was cited with your submission— 
the matter appears at least too doubtful to warrant this office in ap- 
proving the payment of retired pay to Ramat under the conditions 
stated. Accordingly, your first question is answered in the negative, 
thereby rendering unnecessary any ap“wer to your second question. 


Keres ~~ © © 4, 
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With respect to your third question, it appears that Ramat was 
placed on probation August 8, 1942, concurrently with the approval 
of his court-martial sentence and that he served on active duty until 
October 1, 1942, when, in consequence of a violation of his probation, 
the suspension of his sentence was terminated and he was placed in 
confinement pursuant to such sentence. It has been held that where 
an enlisted man of the Navy sentenced by a court martial to confine- 
ment and dishonorable discharge is restored to duty on probation, he 
is entitled under his contract of enlistment to the pay provided for 
men of his rating for the time while on probation and performing 
duty. See decision to you under date of April 26, 1943, B-33539, and 
cases therein cited. The same rule appears applicable in the present 
case, and it follows that Ramat, having been restored to active duty 
on probation and having performed duty until the termination of his 
probationary period on October 1, 1942, is entitled to the pay and al- 
lowances which accrued to his credit prior to that date. Therefore, 
your third question is answered in the affirmative. 


(B-39387) 


PER DIEM—DURING PERIOD OF ILLNESS—PERSON SERVING 
WITHOUT COMPENSATION 


Persons serving the Government in an advisory capacity under statutes authoriz- 
ing payment to such persons of $10 per diem in lieu of subsistence while serv- 
ing away from their homes or regular places of business without other 
compensation, or on a dollar-a-year basis, may not be regarded as “serving” 
the Government during a period of absence from duty because of personal 
illness while away from their homes or places of business so as to entitle 
them to payment of per diem during such period. 


Comptroller General Warren to the Chairman, War Production Board, January 
25, 1944: 


Ihave your letter of January 7, 1944, as follows: 


The National War Agency Appropriation Act, 1944, Public Law 139, 78th 
Congress, in paragraph (a) of page 16, of “General Provisions” provides in part 
as follows: 

“The foregoing appropriations for the constituent agencies under the Office for 
Emergency Management shall be available * * for * and not to 
exceed $10 (unless otherwise specified) per diem in lieu of snciaiaan of per- 
sons serving while away from their permanent homes or regular places of business 
in an advisory capacity to or employed by any of such agencies without other com- 
pensation from the United States, or at a Dollar-A-Year per annum * * *.” 

Under the above-cited provision of the Appropriation Act, an employee of this 
Board appointed on a dollar-a-year basis is paid $10 per diem in lieu of sub- 
sistence for each day he serves the Board while away from his permanent 
home or his regular place of business. 

A question has arisen as to whether such -a dollar-a-year employee, who is 
taken sick while away from home at a point where he is serving the Board, 
may be paid $10 per diem in lieu of subsistence for one or more full days during 
which he is sick and is unable to perform his official duties for the Board. 

Standardized Government Travel Regulations as Amended, January 30, 1942 
provide under sub-paragraph (a) of paragraph 45, “Subsistence Allowance” : 

“If leave of absence of any kind begins or terminates within the traveler’s 
prescribed hours of duty, subsistence allowances will terminate or begin at 
the same time.” 
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The effect of the above-cited provision of the Standardized Government Travel 
Regulations, with respect to per annum employees taken sick while in travel 
status and unable to perform their duties for one or more full days, is that, 
while per diem in lieu of subsistence is not payable for the period of sickness, such 
sickness may be charged to any sick leave with pay which may be due the 
employee. In the case of a dollar-a-year employee, however, the cutting off 
of his per diem in lieu of subsistence during the period of sickness leaves him 
with no compensation other than the dollar-a-year, despite: the fact that he is 
put to considerable expense since he is away from home by reason of official 
duties with the Board. 

Your decision is requested as to whether the phrase “serving while away from 
their permanent homes or regular places of business” in the above-cited prevision 
of Public Law 189, 78th Congress may be considered as covering one or more 
full days of absence of a dollar-a-year employee because of sickness occurring in 
a period of official duty away from his permanent home or regular place of 
business. 


If your decision to the above question is in the affirmative, your advice is 
also requested as to the maximum number of days of sickness for which per 
diem in lieu of subsistence may be paid. 

Referring to paragraph 45 (a) of the Standardized Government 
Travel Regulations, it long has been considered that during absence 
from duty on account of personal illness a per diem allowance while 
in a travel status is not authorized to be paid—that is, employees in 
that situation are not regarded as “traveling on official business and 
away from their designated posts of duty” (quoting from the Sub- 
sistence Expense Act of 1926, as amended by the act of January 30, 
1942, 56 Stat. 39). 

By analogy, there is justified the view that persons reasonably may 
not be regarded as “serving” the Government in an advisory capacity 
while away from their homes or places of business during a period 
of absence from duty because of personal illness. The fact that such 
persons may be put to additional expense during illness away from 
home does not justify the conclusion that the appropriation provision 
under consideration was intended to obligate the Government for pay- 
ment of a per diem allowance during periods of absence from duty 
as an advisor because of personal reasons in nowise connected with 
their official duty. 

Accordingly, your first question is answered in the negative, making 
it unnecessary to answer the second question. 


(B-89390) 


HOLIDAY COMPENSATION—PER ANNUM EMPLOYEES OF POST OFFICE 
MAIL EQUIPMENT SHOPS 


Per annum employees of the Post Office mail equipment shops within the purview 
of 39 U. S. Code 832, which vests in the Postmaster General a discretion to 
authorize payment of overtime compensation in lieu of granting compensa- 
tory time for work performed on Saturdays, who are required regularly to 
work 48 hours a week, Monday through Saturday, may be paid their regular 
compensation for Christmas Day, 1943—a Saturday—on which day they 
did not work, provided they were in a pay status on Friday, December 24, 
1943, and on Monday, December 27, 1943. 
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Comptroller General Warren to the Postmaster.General, January 25, 1944: 
I have your letter of January 3, 1944, as follows: 


Reference is made to your decision of December 8, 1943, B-38663, to the Secre- 
tary of War, regarding the pay of per diem employees for Saturday, December 
25, 1948. Your office held that the employees with respect to whom the decision 
was rendered might be paid straight-time pay for Christmas Day, provided they 
were in a duty or pay status on Friday, December 24, and on Monday, December 
27, 1943. Your decision was predicated in part upon the finding that— 

“* * * their overtime work is performed on a specified day rather than pro- 
rated as is the case with per annum and monthly employees paid under the War 
Overtime Pay Act of 1943.” 

The overtime pay for Saturdays of per annum employees in the Mail Equip- 
ment Shops is not the same as that of employees paid under the War Overtime 
Pay Act of 1943 and is not prorated over the year, but is contingent upon their 
working on that day. In other words, a per annum employee is paid one extra 
day’s pay for work on Saturday the same as a per diem employee and therefore 
is in the same class in so far as pay for this holiday is concerned. If either a per 
diem or per annum employee is absent on Saturday, their overtime pay must be 
deducted. 

In view of the fact that the Mail Equipment Shops were closed on Saturday, 
December 25th, your decision is requested whether the employees of the Shops 
(either per diem, per annum, or both) may be paid for that day. 

Your decision is also requested as to the procedure to be followed with regard 
to pay for these employees for Saturday, January 1, 1944, if the Shops should be 
closed on that day. 


- Section 882, Title 39, U. S. Code, provides, so far as here material, 
as follows: 


When the needs of the service require * * * employees of the mail equip- 
ment shops * * * to perform service on Saturday they shall be allowed 
compensatory time for such service on one day within five working days next 
succeeding the Saturday on which the excess service was performed. Provided, 
That employees who are granted compensatory time on Saturday for work per- 
formed the preceding Sunday or the preceding holiday shall be given the bene- 
fits of this section on one day within five working days following the Saturday 
when such compensatory time was granted: Provided further, That the Post- 
master General may, if the exigencies of the service require it, authorize the 
payment of overtime for Saturdays in lieu of compensatory time, except clean- 
ers, janitors, telephone operators, and elevator conductors paid from the appro- 
priation of the First Assistant Postmaster General, and custodial employees 
who shall be given compensatory time in lieu of overtime pay within 30 days 
next succeeding * * *, 


The employees of the mail equipment shops do not fall within the 
purview of 39 U. S. Code 118, authorizing the granting of compensa- 
tory time off from duty for work performed un holidays. Compare 
decision of December 31, 1943, B-39044, 28 Comp. Gen. 475, to you. 

In the decision of October 19, 1935, 15 Comp. Gen. 308, 310, ren- 
dered at a time when the statutory provision above quoted did not 
contain a proviso authorizing the granting of overtime compensation 
(one day’s extra compensation) for work performed on Saturdays, 
it was held as follows: 

There is no conflict between section 23 of the act of March 28, 1934 (48 Stat. 
522), establishing the 40-hour week for certain employees in the several trades 
and crafts, and the act of August 14, 1935, supra, establishing a 40-hour week 
for postal employees. Hence, the first-mentioned statute remains applicable to 
the 21 employees of the mail equipment shops properly within its terms, and 
the last-mentioned statute is applicable to all other employees of the mail 


equipment shops. However, the difference in the effect of the two statutes on 
the compensation of the two classes of employees is very marked. The earlier 
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law not only reduced the hours of work of the employees coming within its 
terms from 44 to 40 hours per week but in addition specifically authorized and 
required the payment of full weekly earnings of such employees in accordance 
with the “full-time weekly earnings under the respective wage schedules in 
effect on June 1, 1982,” which had the effect of authorizing 6 days’ compensa- 
tion for 5 days’ work per week. The later law applicable to postal employees 
has the effect of reducing the hours of work from 44 to 40 per week, but has 
no effect whatever on rates of compensation. Saturday is made a nonworkday 
the same as Sunday. The compensation of postal employees paid on an annual 
basis for every day in the year, if in an active duty status every workday of 
the year, is neither increased nor decreased; that is, such employees con- 
tinue to be entitled to compensation for Saturdays whether work is or is not 
performed on that day, but postal employees who are paid on a per diem or 
per hour basis may not be paid for Saturdays on which no work is performed 
any more than _ they can be paid for Sundays on which no work is per- 
formed. s 


Compare 21 Comp. Gen. 818. 

The proviso authorizing the payment of overtime compensation 
to postal employees, including employees of the mail equipment shops, 
for work on Saturdays in lieu of granting them compensatory time 
off from duty (see 22 Comp. Gen. 1057) was added to the law by the 
amendatory statute of March 27, 1942, 56 Stat. 188, but which pro- 
vides that: “This amendment shall be in effect only during the present 
war and for six months thereafter” indicating clearly—that the legis- 
lation was intended as a war measure because of the necessity of re- 
quiring employees to work longer hours each week. 

It is understood that pursuant to requests made by the President 
with regard to all Federal personnel, the workweek of employees 
of the mail equipment shops is 48 hours per week of six days in- 
cluding Saturdays, and that all holidays except Christmas are consid- 
ered workdays for such Federal employees fer the duration of the 
war. 

In view of the above considerations, and as per annum employees 
generally throughout the Federal service who come within the pur- 
view of the War Overtime Pay Act of 1948, 57 Stat. 76—providing a 
formula for paying overtime compensation in excess of 40 hours 
per week which, also, is the regular tour of duty of employees of the 
mail equipment shops—did not lose their regular compensation plus 
overtime for the week which included Christmas Day, 1943, al- 
though no work was performed on that day, and in the light of the 
ruling made in the decision of December 8, 1943, B-38663, 23 Comp. 
Gen. 415, with regard to per diem employees, to which decision you 
refer, it is concluded that the per annum employees of the mail equip- 
ment shops may be paid their regular compensation for Christmas 
Day, 1943, on which day they did not work, provided they were in a 
pay status on Friday, December 24, 1943, and on Monday, December 
27, 1948. 

This office has been advised informally that the mail equipment 
shops were not closed January 1, 1944, but that the employees worked 
on that day. Hence, no consideration need be given to the penultimate 
paragraph of your letter. 
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(B-39413) 


COMPENSATION—SUSPENSION FROM DUTY WITHOUT PAY ON 
SUNDAYS 


‘ 


In view of the fact that a per annum employee is paid his basic compensation, at 
least, for every day of the year including Sundays even though he is not re- 
quired to work regularly on Sundays, and as such an employee, if within 
the purview of the War Overtime Pay Act of 1943, is paid, also, his pro rata 
overtime compensation for Sundays although he performs no work on that 
day, it is within administrative discretion to suspend a per annum employee 
on Sundays and witbhold, as a disciplinary measure, the compensation he 
otherwise would have received for Sundays had he not been suspended from 
working or the opportunity of working on Sundays. 

The act of February 24, 1931, 46 Stat. 1415, which prohibits the “withholding or 
confiscation of earned pay, salary or emolument of any civil employee of the 
United States removed for cause,” does not have the effect of rendering 
illegal an administrative action suspending an employee from duty without 
compensation or withholding compensation for non-workdays for disciplinary 
reasons while the employee remains on the roll. 


Comptroller General Warren to the Secretary of War, January 25, 1944: 
I have your letter of January 8, 1944, as follows: 


For many years it has been the practice in the Federal service to enforce disci- 
pline on civilian officers and employees through the medium of suspensions from 
duty without pay. The practice has the disadvantage of denying to the em- 
ploying department the employee’s services during the suspension period. This 
latter factor is of particular importance at this time in view of the critical 
shortage of personnel. 

As a result of this shortage the practice has grown up in many Federal offices 
and establishments of suspending per annum employees on Sundays or other 
days which are outside their tour of duty and on which they are not required to 
work. This practice has the effect of imposing the desired disciplinary penalty 
while saving the production time which would otherwise be lost if enforced idle- 
ness was required on a normal work day. 

While the practice referred to undoubtedly has definite practical advantages, 
there is a reasonable doubt as to its legality. In view of the fact that wide- 
spread use of the device might result in a large number of claims for compensa- 
tion withheld as a result of suspensions on non-work days, and in order that 
the legality and propriety of this practice may be clarified and this type of claim 
eliminated, your decision on the question is solicited. 

Only one precedent has been discovered which gives indication of the legal posi- 
tion of the employee in cases of this kind. In 18 Comp. Dec. 408 it was held 
(quote from the syllabus) : 

“The Postmaster General is authorized to suspend a railway clerk from duty 
without pay during said clerk’s lay-off periods and require such clerk to work on 
all work days.” 

While it would appear from the above quoted decision that the current practice 
was clearly upheld, it is pertinent to point out that this decision was based to 
a large extent on Section 1472 of the Postal Laws and Regulations which were 
in effect at that time and which was interpreted to mean that the entire time of 
postal clerks was at the disposal of the Department. Therefore, an employee 
could be required to work on his lay-off day without additional compensation. 
It was clearly within the power of the Postmaster General to suspend an em- 
ployee without pay on a day on which he could have been required to work. 

Under existing laws and regulations, most of the per annum employees in this 
Department have been assigned a regular tour of duty six days per week with 
a regular day off. If work is required on that day, there is a statutory re- 
quirement in the War Overtime Pay Act of 1943, that overtime compensation 
be provided. To that extent the facts of the present situation differ from those 
which obtained at the time of the decision of the Comptroller of the Treasury. 
Because of the Postal Regulations referred to above, the postal clerk’s conten- 
tion that he had become entitled to pay for the lay-off day by virtue of having 
worked on all assigned workdays was held to be without merit. Subsequent 
developments, as outlined above, establish definite non-workdays and provide 
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overtizne compensation for work performed outside the regular tour of duty, 
leaving some doubt as to the continued effectiveness of the earlier decision. 

Your advice as to whether you would be required to recognize a claim against 
the United States for salary withheld from a per annum employee as a result 
of suspension on a non-workday will be appreciated. 

The decisions of this office consistently have recognized the ‘right 
of an administrative office to suspend an employee from duty without 
compensation as a disciplinary measure. 7 Comp. Gen. 584, 757; 17 
id. 199; 18 td. 1386. The decision of January 29, 1942, 21 Comp. Gen. 
717, held that the act of June 28, 1940, 54 Stat. 679, authorizing the 
removal of employees on account of subversive activities, included, 
also, the authority to suspend employees pending investigation of 
suspected subversive activities. In that decision, after quoting section 
6 of the act of August 24, 1912, 37 Stat. 555, it was stated: 

The usual procedure under that statute is: First, to suspend an employee 
from active duty pending investigation of the charges of official misconduct, and 
second, either to restore the employee to active duty if the charges cannot be 
sustained, or to remove him from the service if the charges are sustained. As 
you state, it is the settled rule that—in the absence of specific statutory pro- 
vision therefor—compensation may not be paid for the period of syspension 
during which no duty is performed, whether the employee is or is not restored 
to duty, except to the extent of annual leave that may be substituted for a period 
of unjustified suspension. See 4 Comp. Gen. 849; 6 id. 534; 9 id, 284; 19 id. 424. 


As to the substitution of annual leave for the period of suspension, see 17 Comp. 
Gen. 199 ; 18 id. 136. 


See, also, 23 Comp. Gen. 204. 

While the act of February 24, 1931, 46 Stat. 1415, prohibits the 
“withholding or confiscation of earned pay, salary or emolument of 
any civil employee of the United States removed for cause” [italics 
supplied ]—and rendered inoperative the rule to the contrary stated in 
certain decisions of this office (see particularly 9 Comp. Gen. 449)— 
that statute does not have the effect of rendering illegal an adminis- 
trative action suspending an employee from duty without compensa- 
tion or withholding compensation for non-workdays for disciplinary 
reasons while the employee remains on the roll. 

A per annum employee is paid his basic compensation, at least, for 
every day of the year including Sundays even though he be not re- 
quired to work regularly on Sundays. Such employees may be di- 
rected to work on Sundays if the exigencies of the service require. 
If such employees fall within the purview of the War Overtime Pay 
Act of 1943, 57 Stat. 75, they are paid, also, their pro rata overtime 
compensation for Sundays although they do not work on that day. 
A period of suspension without pay often includes one or more Sun- 
days on which the employee otherwise would not have worked and 
there never has been any question but that the employee is not en- 
titled to his compensation for Sundays solely because they would 
have been entitled thereto without working had they not been sus- 
pended from duty. 
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In the body of the decision of December 2, 1911, 18 Comp. Dec. 
408, 411, to which you refer, it was stated: 


I do not agree with the claimant in his contention that he was entitled under 
the law to every sixth day as a lay-off period because he had worked five days; 
for, as a matter of fact, he could have been required to perform duty upon that 
day and may not have received extra pay for such services. Fufthermore, it 
has been repeatedly held that in the absence of a specific provision to the con- 
trary the power to discharge or to furlough an employee without pay is inci- 
dent to the power of employing him; and that if he is so discharged or 
furloughed because of alleged inefficiency or neglect of duty, the accounting 
officers would not be warranted in allowing him pay after such discharge or 
during such furlough period; and whether he was so discharged or furloughed 
in accordance with the rules of the civil service is an administrative question 
which the accounting officers have no jurisdiction to review. (See 9 Comp. 
Dec. 560; Keim v. United States, 177 U. S. 290.) [Italie supplied.] 


Although the decision referred to the fact that at that time no extra 
compensation was payable for work on Sundays (see italicized por- 
tion), whereas at the present time such is the case, I believe that fact 
was not intended to be, and was not, the deciding factor in the, con- 
clusion there reached, namely, that it is within administrative dis- 
cretion to withhold compensation of per annum employees for non- 
workdays or lay-off periods as a disciplinary measure. I find no 
sound basis for holding that it is not within administrative discretion 
to withhold from employees as a disciplinary measure the compensa- 
tion they otherwise would have received for Sundays on which they 
did not work had they not been suspended from working or the oppor- 
tunity of working on Sundays. 


Accordingly, the question posed in the concluding paragraph of 
your letter is answered in the negative. 


(B-87984) 


PAY—ADDITIONAL—FOREIGN DUTY—RIGHTS AS AFFECTED BY 
TEMPORARY NATURE OF DUTIES 


The performance by an Army officer of duties across the borders of the United 
States for a period of more than a ‘week, even though such duties are merely 
incidental to the primary duties assigned in this country, may be regarded 
as constituting a period of foreign service within the contemplation of sec- 
tion 2 of the Pay Readjustment Act of 1942, so as to entitle him to the 
10 percent increase in base pay authorized for commissioned officers for any 
period of service “beyond the continental limits of the United States.” 

Where an Army officer is assigned duty across the borders of the United States 
and the duty so assigned is not merely incidental to the duties in this 
country, such duty, irrespective of its temporary character or the time 
involved, may be regarded as foreign duty so as to entitle him to the 10 
percent increase authorized by section 2 of the Pay Readjustment Act of 
1942, for commissioned officers for any period of service “beyond the con- 
tinental limits of the United States.” 

An Army Air Force officer whose duty assignment was to transport or ferry 
and deliver airplanes to places in foreign countries—which duty is separate 
from and not incidental to duties assigned in this country—is entitled, 
irrespective of the temporary character of such duty or the time involved, 
to payment of the percentage increase in base pay authorized by section 2 
of the Pay Readjustment Act of 1942 for commissioned officers for any period 
of service “beyond the continental limits of the United States.” 
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Assistant Comptroller General Yates to Col. Herbert Baldwin, U. S. Army, 
January 26, 1944: 

By first indorsement of October 26, 1948, there was forwarded to 
this office your letter of September 16, 1943, requesting a decision 
whether payment is authorized on a voucher, transmitted therewith, 
stated in favor of Captain Robert Z. Glass, Air Corps, AUS, in the 
amount of $20.33, representing foreign service pay for certain periods 
hereinafter indicated. 

It appears that Captain Glass was stationed at Love Field, Texas, 
and that from time to time he was directed by operations orders 
issued by Headquarters, 5th Ferrying Group, Ferrying Division, Air 
Transport Command, at that station, to transport and deliver certain 
airplanes to points outside the continental limits of the United States. 
See paragraph 1, Operations Order No. 2012, November 14, 1942; 
paragraph 1, Operations Order No. 280, January 21, 1943; paragraph 
1, Operations Order No. 69, January 6, 1943; paragraph 1, Operations 
Order No. 944, March 19, 1943; paragraph 1, Operations Order No. 
1762, May 28, 1943; paragraph 1, Operations Order No. 1161, April 
7, 1943; and paragraph 1, Operations Order No. 1478, May 3, 1948. 
Each of said orders directed the officer to secure a certain plane, pro- 
ceed to a designated point outside the continental limits of the United 
States, deliver the plane to a party named in the order and return with- 
out delay to his station, Love Field, Dallas, Texas. It is disclosed 
that in compliance with those orders the officer departed from the 
United States November 16, 1942, and returned November 19, 1942; 
departed January 13, 1943, and returned the same day; departed and 
returned on January 27, 1943; departed March 20, 1943, and returned 
March 21; departed April 11, 1948, and returned April 20; departed 
and returned on May 5, 1943; and departed on May 29, 1943, and re- 
turned on May 30. The question presented is whether additional pay 
is authorized for such periods pursuant to section 2 of the act of 
June 16, 1942, 56 Stat. 360, which provides: 

The base pay of any enlisted man, warrant officer, or nurse (female) in the 
military or naval forces of the United States shall be increased by 20 per centum 
and the base pay of any commissioned officer of any of the services mentioned 
in the title of this Act shall be increased by 10 per centum for any period of 
service while on sea duty as such duty may be defined by the head of the Depart- 
ment concerned, or duty in any place beyond the continental limits of the United 
States or in Alaska, which increases in pay shall be in addition to pay and al- 
lowances otherwise authorized: Provided, That the per centum increases herein 
authorized shall be included in computing increases in pay for aviation and sub- 
marine duty : Provided further, That this section shall be effective from December 


7, 1941, and shall cease to be in effect twelve months after the termination of the 
present war is proclaimed by the President. 


In a decision dated June 21, 1943, B-34934, there was considered the 
case of an officer directed to transport a plane from the United States 
to a designated point outside the continental limits thereof, deliver 
the plane and return to his station in the United States. He remained 
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without the continental limits of the United States for approximately 
30 days and it was stated in that decision that under the terms of his 
orders “the officer was required to perform a duty beyond the con- 
tinental limits of the United States which appears to have been sepa- 
rate and distinct from the regular duty requirements at his permanent 
station in the United States,” and it was held that foreign service pay 
was authorized for the period of absence from the United States. 

That conclusion was in consonance with decision of November 5, 
1942, 22 Comp. Gen. 437, where it was held that an Army Officer at- 
tached as acting quartermaster and agent finance officer to a board of 
officers directed to proceed to Canada for the. purpose of effecting the 
transfer of United States citizens then in the Canadian armed forces 
to the armed forces of the United States was entitled to additional pay 
under the said provisions of section 2 of the act of June 16, 1942, and 
the similar prior provisions contained in section 18 of the act of March 
7, 1942, 56 Stat. 148, for the period of approximately one month he 


was in Canada. It was said in that decision: 
7 - 


while the duty was of a temporary nature it was not merely incident 
to or in connection with a paramount or primary duty in the United States; it 
therefore constituted a duty “beyond the continental limits of the United States” 
and thus reasonably falls within the language and purview of section 18 of the 
act of March 7 and section 2 of the act of June 16,1942, * * * 


See, also, decision of April 17, 1942, 21 Comp. Gen. 932, 942, where it 


was held that under the terms of the statute it makes no difference 
whether a period of service on duty beyond the continental limits of 
the United States is or is not denominated temporary duty. 

However, the statutory provisions have not been viewed as author- 
izing the increase merely because a person’s duties in this country inci- 
dentally required him to go for short periods across the borders of the 
United States. In decision of September 14, 1943, 23 Comp. Gen. 190, 
it was held that the increase was not authorized in a case where a naval! 
officer made two short trips into Mexico and one into Canada, none of 
which exceeded seven days, in connection with his duties in the United 
States over a period of some 16 months. It was said in that 
decision : 


It has been held consistently that a brief period of duty in a foreign country 
does not constitute foreign service, within the meaning of foreign service pay 
laws, if the duty there performed was merely incident to a paramount or primary 
duty at a station within the United States. See 73 MS Comp. Dec. 87, April 7, 
1915; 23 Comp. Dec. 82. Cf., also, 21 Comp. Gen. 1050, 1054 in regard to the 
question of foreign service pay under section 18 of the act of March 7, 1942, supra, 
for Army officers engaged in reconnaissance flights from bases in the United 
States to points outside the United States. 

It appears that Commander Clifford’s temporary duties outside the United 
States for periods of three, seven, and four days, respectively, in connection 
with the joint conferences and joint planning were in direct connection with his 
paramount duties with the Western Sea Frontier. The orders did not confine 
the duty to be performed to points in Mexico and Canada but on the contrary 
directed the officer to designated points within the United States, in connection 
with joint conferences and such other places as deemed necessary including 
Mexico and Canada, respectively. Clearly the duty in Mexico and Canada was 
only incidental to the duties directed to be performed and which apparently 
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related to the officer’s primary duties in the United States. Prior statutes which 
authorized foreign service pay have not been regarded as applicable in such 
cases and no reason is apparent in either the purpose or intent of section 2 of 
the act of June 16, 1942, supra, to authorize the additional pay under such 
circumstances. 


That decision followed the principles applied in decision of May 
25, 1942, 21 Comp. Gen. 1050, where it was pointed out that while 
the legislative history of section 18 of the act of March 7, 1942—sub- 
sequently superseded by the practically identical provisions of section 
2 of the act of June 16, 1942, here involved—showed it,to be much 
broader in scope than the prior repealed laws authorizing foreign 
service pay, the decisions of the courts and accounting officers under 
the prior statutes were not without substantial bearing in determining 
the meaning of the terms employed in the later statute; and it was 
held, in the light of such decisions, that personnel of the Army air 
forces who perform reconnaissance or patrol flights beyond the con- 
tinental limits of the United States from, and returning to, their bases 
in the United States would not be on foreign duty within the meaning 
of the said act of March 7, 1942, whether or not the periods of such 
flights extended more than one day. 

In transmitting your request for a decision in the present case, the 
Fiscal Director, Army Service Forces, refers to the prior decisions and 
states that his office is unable to determine the proper interpretation 
of the phrase “short periods” of time. In that connection, it may be 
noted that the prior repealed statutes authorizing additional pay for 
personnel of the Army on foreign duty and for personnel of the Navy 
on foreign shore duty—namely, the acts of June 30, 1902, 32 Stat. 507, 
512, and May 13, 1908, 35 Stat. 127, 128—were permanent peacetime 
provisions, whereas the present statute is a temporary wartime meas- 
ure for the purpose of authorizing additional pay for those members 
of the armed forces subjected to the conditions incident to foreign 
service during the present war and while proceeding to and returning 
from such duty. C/.22 Comp. Gen. 1123. In view of that particular 
purpose, relating to present emergency conditions, the decisions under 
the prior repealed statutes may not be regarded as wholly decisive of 
the matter and I think the conclusion is justified that even where 
duties across the borders of the United States are merely incidental 
to primary duties assigned in this country, if the period a person is 
required to be absent from this country on such incidental duties is 
more than a week, it reasonably may be regarded as constituting a 
period of foreign service within the contemplation of section 2 of the 
act of June 16, 1942, and this office would not be required to object 
to payments of the additional pay authorized by the statute on that 
basis. However, when the duty assigned beyond the continental limits 
of the United States is not merely incidental to the duties in this 
country, it would appear clearly to be foreign duty irrespective of its 
temporary character or the time involved. Cf. 22 Comp. Dec. 701. 
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In the present case the duty assigned was to transport or ferry and 
deliver airplanes to placesin foreign countries. Such duty was sepa- 
rate from and not incidental to duties assigned to this country. De- 
cision of June 21, 1943, swpra. Accordingly, payment on the voucher, 
returned herewith, is authorized, if otherwise correct. 


(B-39509) 


CONTRACTS—INCREASED COSTS UNDER SUPPLEMENTAL CONTRACT 
FOR SERVICES OBTAINABLE UNDER EXISTING .CONTRACT 


The excess costs over those under an existing contract of obtaining storage and 
expeditious repair of Government automobiles under a new contract entered 
into primarily for the purpose of supplementing the existing contract— 
which obligates the contractor to furnish services comparable to those re- 
quired under the new contract but which does not prescribe any specific 
time within which repair service is to be performed—may not be charged 
to the original contractor, who is not in default but who, due to the war- 
time scarcity of mechanics, cannot provide as promptly as may be desired 
all the repair service required. 

Where a contract does not specify the time within which it is to be performed, 
the contract is to be construed as requiring performance within a reasonable 
time; and what constitutes a reasonable time depends upon the facts and 
circumstances in each particular case. 


Acting Comptroller General Yates to the Attorney General, January 27, 1944: 

I have your letter of January 19, 1944, with enclosures, wherein you 
request a decision as to the propriety of the procedure followed by the 
Federal Bureau of Investigation in providing an additional contract 
for storage and repair of automobiles at Chicago, Illinois. 

Under the terms of contract No. J-21894, dated June 16, 1943, the 
Clark-Van Buren Garage agreed to furnish certain services to the 
Federal Bureau of Investigation during the period July 1, 19438, to 
June 80, 1944, including storage of cars, washing cars, gasoline, oil, 
repair and lubrication services, etc., at prices stipulated therein. 
However, it appears that, under date of January 12, 1944, the Bureau 
entered into contract No. J-22517 whereunder the South Loop Garage 
agreed to furnish substantially the same services during the remainder 
of the period covered by the former agreement. The necessity for 
obtaining the latter contract is fully explained in the Director’s memo- 
randum of January 13, 1944, as follows: 


7. ‘ 

This is to advise that the present contract with the Clark-Van Buren Garage 
is not sufficient to properly store and maintain the Government owned automo- 
biles used by the Chicago Field Division in view of the increase in the number of 
ears assigned to Chicago since the execution of the present contract. 

At the present time the Clark-Van Buren Garage has only one mechanic and 
in view of the volume of work involved, an additional contract will greatly fa- 
cilitate car repairs. 

To relieve the present congestion invitations to bid for additional services 
were extended to the following companies: South Loop Garage, Downtown Park- 
ing Stations, Incorporated and the Dearborn-Lake Garage, Incorporated. It will 
be noted that of the three bids returned, the storage rate of the South Loop 
Garage is the lowest. Furthermore this garage submitted the only bid on repair 
services. 

In view of the above facts, it will be appreciated if the contract is awarded 
e the South Loop Garage, and the appropriate copies of same returned to this 

ureau. 
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Considered in the light of the fact that the South Loop Garage 
submitted the lowest and only responsive-bid to the invitations is- 
sued by the Bureau, it is evident that acceptance of that bid would not 
contravene the advertising requirements of section 3709, Revised Stat- 
utes. Consequently, and since the ensuing contract otherwise appears 
to meet the statutory requirements normally applicable to the exe- 
cution of contracts covering services similar in character to those in 
question, there appears no objection to the procedure followed in the 
matter. 

Apparently the real question for consideration in this case is 
as to whether, since the terms of the original contract are broad enough 
to cover all such services that might be required by the contracting 
agency during the fiscal year involved and since the prices stipulated 
in the new agreement for the various services to be rendered there- 
under are higher in the majority of instances than those stipulated in 
the original contract for comparable services, the original contractor 
should be charged with the excess cost that may be incurred by the 
United States as a result of the making of the new contract. 

Paragraph 4 of the “CONDITIONS” forming a part of the original 
contract provides in pertinent part as follows: 


If the contractor refuses or fails to make deliveries of the materials or sup- 
plies within the time specified, or any extension thereof, the Government may 
by written notice terminate the right of the contractor to proceed with deliveries 
or such part or parts thereof as to which there has been delay. In such event, 
the Government may purchase similar materials or supplies in the open market 
or secure the manufacture and delivery of the materials and supplies by con- 
tract or otherwise, and the contractor and his sureties (if any) shall be liable 
to the Government for any excess cost occasioned the Government thereby: 
Provided, That the contractor shall not be charged with any excess cost occa- 
sioned the Government by the purchase of materials or supplies in the open 
market or under other contracts when the delay of the contractor in making 
deliveries iS due to unforeseeable causes beyond the control and without the 
fault or negligence of the contractor, including, but not restricted to, acts of God 
or of the public enemy, acts of the Government, fires, floods, epidemics, quar- 
antine restrictions, strikes, freight embargoes, unusually severe weather. * * * 


It is understood that there is no intention of terminating the orig- 
inal contract but that, due to the present shortage of available mechan- 
ics as a result of the war, the original contractor, through no fault 
of its own, is unable to perform all repair services required as promptly 
as may be desired, thereby necessitating an additional cdéntract to 
avoid having vehicles laid up for repairs at'a time when the agency 
may be in urgent need of their use. It is well settled that before the 
Government may exercise its reserved right to terminate a contract— 
in whole or in part—under the standard provisions of paragraph 4, 
supra, and hold the contractor liable for any excess cost resulting 
therefrom, the contractor must be in default—that is to say, it must 
have refused or failed to deliver the contract articles or services 
within the time specified in the contract. Such a situation is not 
shown to exist in this case. Nowhere in the original agreement is there 
any provision setting forth a limitation as to the time in which the re- 
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pair services are to be furnished. Consequently, the contract is to 
be construed as requiring the performance of such services within a 
reasonable time. What is a reasonable time depends, of course, upon 
the facts and circumstances in each particular case. 

In view of the facts and circumstances represented as existing in 
this instance, it would appear that the new contract was entered into 
primarily for the purpose of supplementing the original contract in 
the interest of the Government rather than to take care of a need 
resulting from such refusal or delay in performance as would con- 
stitute a breach of the original contract. 

Accordingly, I have to advise that, in view of all the facts and 
circumstances appearing, any excess cost resulting from the procure- 
ment of necessary services under the new contract may not be charged 
to the original contractor so long as it continues to render satisfac- 
torily all services that reasonably may be required of it under the con- 
ditions existing at the time. 


(B-38489) 


MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE—BETWEEN 
HOME AND TEMPORARY DUTY STATIONS 


Where an employee performs intermittent trips on official business directly from 
his home—not within the corporate limits of his official station—to various 
points in a number of outlying communities and returns to his home within 
the same day, instead of reporting to his official station and thence to the 
various points, mileage for use of a privately owned automobile may be 
allowed without any deduction for the mileage between the employee’s home 
and his official station, provided the mileage so incurred in traveling from his 
home to such points does not exceed that which would have been incurred had 
he traveled directly from his official station. 22 Comp. Gen. 62; ibid. 572, 
distinguished. 

Under the act of February 14, 1931, as amended, restricting the allowance of 
mileage for use of a privately owned automobile to the distance traveled by 
“a civilian officer or employee engaged in necessary travel on official business 
away from designated post of duty,” payment of mileage is not authorized 
for the distance covered by an employee’s automobile when driven by his 
wife—unaccompanied by the husband—in returning the employee’s automo- 
bile to his home from a point where he commences an official field trip in 
another employee’s automobile, or for the distance traveled by the wife from 
the home to such point to return the employee to his home upon completion 
of such trip. . 

The expense incurred by an official traveler for telephone calls incident to ar- 
ranging for transportation to his residence upon completion of a tour of duty 
away from his official headquarters is personal to the traveler and may not 
be reimbursed under any provision of the Standardized Government Travel 
Regulations. 


Acting Comptroller General Yates to Ben E. Lewis, National Housing Agency, 
February 1, 1944: 


There has been considered your letter of November 19, 1943, as 
follows: 


There is submitted herewith for your consideration the travel reimbursement 
voucher of William P. Heyn in which he is reclaiming the amount of $33.25 de- 
ducted from voucher for the period August 6 to 31, 1943. The administrative 
difference statement prepared in this office, dated October 1. and an explanatory 
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memorandum from Mr. Heyn addressed to this office, dated October 25, 1943, are 
attached to the voucher. 

In the audit of the above-mentioned travel reimbursement voucher for the 
period August 6 to 31, 1943, the decisions handed down by your office, B-25784 
and B-30297, Volume 22, pages 62 and 572, respectively, regarding travel via 
privately owned automobile on a mileage basis from residence to temporary duty 
station and return to residence, within a day, were interpreted by this office to 
mean that an employee was liable for the expenses necessary to report to his 
official headquarters from residence and return thereto, and that the reporting 
to a temporary duty station or stations, and return to residence, did not relieve 
him of this responsibility. In the light of such interpretation, a review was made 
of al] vouchers previously certified for payment, and deductions were made from 
the above-mentioned voucher for mileage from residence to temporary duty sta- 
tion or stations, and return to residence, when such mileage was less than would 
have been incurred had the traveler reported to official headquarters and return. 
In those cases where mileage from residence to temporary duty station, or sta- 
tions, and return to residence was in excess of that which would have been in- 
rurred had the traveler reported from residence to headquarters and return to 
residence, only such excess mileage was allowed. 

Mr. Heyn, in his memorandum of October 25, 1943, interprets the decisions re- 
ferred to above to apply only to an employee who is temporarily stationed in an 
outlying location and must travel back and forth each day to this same station 
in the performance of his duty. He also points out that in his case it is neces- 
sary that he purchase a monthly railroad commutation ticket, and therefore he 
is not relieved from the expense of reporting to his official headquarters on those 
days when he travels via privately-owned car from residence to temporary duty 
station. 

The following two questions are presented: 

1. Was the interpretation of this office correct as outlined in connection with 
fecisions B—25784 and B-30297? 

2. If Question No. 1 is answered in the affirmative, would an employee who was 
required to purchase a monthly railroad commutation ticket for the purpose of 
reporting from his residence to the office be held to such interpretation when it 
was necessary for him to travel to a temporary duty station or stations, within 
a day, and it was more economical and advantageous to the Government to de- 
part from and return to residence rather than first reporting to official head- 
quarters, and return to official headquarters upon completion of duty? 

A great portion of Mr. Heyn’s field trips are made in the privately-owned auto- 
mobile of an employee of the Federal Housing Administration, on which trips 
there is no claim made by Mr. Heyn for transportation other than mileage in- 
curred by him from his residence to point where the FHA employee meets him; 
mileage for return of his car to residence by his wife; telephone call to home 
upen completion of trip to have car brought to point where he is left by FHA 
employee ; mileage from residence to such point, car driven by his wife, and mile- 
age back to residence. Mr. Heyn points out that this is the only means of trans- 
portation other than taxi, which would have been considerably more expensive 
to the Government. It is not possible for Mr. Heyn to leave his car at the point 
of meeting since, except in rare cases, this is not the point where the field trip with 
the FHA employee ends. In the audit of the voucher for the period August 6 
to 31, 1943, the mileage incurred while Mr. Heyn was not in the car was deducted, 
as was the cost of the telephone calls which were made for the purpose of arrang- 
ing transportation back to his residence. A similar deduction was made for 
such expenses previously paid on July account. 

The question is: 

Would the mileage incurred in returning car to residence and telephone call 
to arrange for transportation back to residence, as well as mileage incurred in 
bringing car to traveler, be allowed in the light of the explanation furnished by 
Mr. Heyn that unless taxi had been used, which would have been considerably 
more expensive to the Government, such transportation was the only way that 
he could arrange to meet the FHA employee and thereby eliminate the necessity 
of two automobiles on the field trips? 

A prompt reply to the questions presented will be appreciated in view of the 
fact that subsequent vouchers submitted by Mr. Heyn are being held pending the 
ruling of your office. 


The reclaim voucher is for the sum of $33.25, administratively de- 
ducted from paid voucher No. 764831, and, according to the copy of 
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the administrative difference sheet attached, covers the following 
items: 







Mileage from Barrington, Illinois, residence, to temporary points of duty within 
a day, and return to residence, has been allowed only when excess mileage is 
incurred and then only such mileage as exceeds that from Barrington, residence, 
to Chicago, official station, and return, 70 miles in accordance with Rand Mc- 
Nally Mileage Guide. Deductions have been made in accordance with decisions 
of the Comptroller General, Volume 22, pages 62 and 572, which state in part 
as follows: “Where an employee performs official travel directly from his home 
to a nearby temporary duty station and return each day, instead of reporting 
to his official station—transportation expense or mileage for use of a privately 
owned automobile is not allowable if the distance from the employee’s home 
to the temporary duty station is less than the distance he is required to travel 
from and to his home to and from his headquarters for regular duty.” 

Voucher submitted for period 11/4-12/2/42, paid on February 12, 1943; D. O. 
Vou. No. 1576767. 


Claimed: . 
Nov. 4—224 miles @ 5¢ per mile, Barrington to Dixon, Ster- 
_ ling, Amboy, Aurora, and return to Barrington_-_--____-- $11. 20 
Allowed : 


Nov. 4—224 miles less distance of 70 miles, representing 
mileage from residence to official headquarters, and re- 
ee ee ee ee 7.70 


Voucher submitted for period 4/5-24/43 paid June 14, 1943; 
D. O. Vou. No. 2460303. 

Claimed : 

April 21—67 miles @ 5¢ 

Barrington to Aurora, St. Charles, Elgin and return to Bar- 


NI i aad sees cngncncinceeneceipite Aakepebeinrenti a aetna inlet $3. 35 
Allowed: 


Voucher submitted for period 5/4-25/43 paid on June 28, 1943; 
D. O. Vou. No. 2562231. 
Claimed : 

5/13—77 miles @ 5¢ 
Barrington to Aurora, St. Charles, and return to Barring- 






Allowed: 
Mileage less distance of 70 miles from Barrington to 
Chicago and return—7 miles @ 5¢_---------------_-_--- . 85 


Voucher submitted for period 6/7-17/43 paid Aug. 9, 1943; 
D. O. Vou. No, 246113. 
Claimed: 
6/7—213 miles @ 5¢ 
Barrington to Sycamore, Mendota, Amboy, Green River 
Ordnance Plant and return to Barrington______._____-____ $10. 65 
Allowed : 
Mileage less distance of 70 miles, representing mileage from 
Barrington to Chicago and return—143 miles @ 5¢_------ 


Voucher submitted for period 7/8-81/43 paid Sept. 6, 1943; 
D. O. Vou. No. 465084. 
Claimed : 
7/8—110 miles @ 5¢ 
Barrington to Rockford and return__......-.---.-----~--.. $5. 50 
Allowed: 
Mileage less 70 miles, Barrington to Chicago and return— 
SP I A ip esihosahss te setenisecresncinrn inns thtae Atiaasnltitiian italia 2. 00 


Claimed: 
7/27—221 miles @ 5¢ 
Barrington to Marengo, DeKalb, LaSalle, Aurora and return 
BD. TRON iii cone saseciehh nam iwttigittncitin rath hancibisiitihabdinnes $11. 05 


598796—44—-vol. 283-87 
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Allowed : 
Mileage less 70 miles 
Barrington to Chicago and return 151 miles @ 5¢-__-_--- . 55 


Claimed : 
7/31—91 miles @ 5¢ 
Barrington to St. Charles, Sycamore, DeKalb and return to 






Sa a I Rata en i Ae $4. 55 
Allowed : 
Mileage less 70 miles 
Barrington to Chicago and return 21 miles @ 5¢_-------__ $1. 05 
——_ $3.50 
Claimed: 
7/30 Long distance telephone call for purpose of arranging 
for transportation in privately owned car___-_-___--__--_- $. 30 
Mileage—Barrington to Elgin, 10 miles @ 5¢_--_--___-____-_ . 50 ¢ 
. 80 


Allowed : 





$. 80 

Expenses incurred in having car brought to point in order that such means 
of transportation could be used in returning to residence from trip is not reim- 
bursable by the Government. 


Voucher period August 6 to 31, 1943. 
Claimed : 
8/6—39 miles @ 5¢ 


Barrington to St. Charles and return_.__--______-__-__ $1. 95 
Allowed: 


hea csedeialeh itl Agente ieee minh atime sniatictacetnbdren ciereermeers 0. 00 






Claimed : 





8/11—20 miles @ 5¢ 

a cscs n a lagemrahciavenemetdirin negroes $1. 00 

8/14 Telephone call to Barrington___._---__--___--__-__ . 35 

Mileage—Barrington to St. Charles, 20 miles @ 5¢____-- 1. 00 

8/17 20 miles @ 5¢ 

I a dc teeiawetchensi 1. 00 

8/18 Telephone call to Barrington_-._--___-+-____---___ .40 

Mileage—Barrington to Elgin, 10 miles @ 5¢___---____--_ . 50 

8/20 10 miles @ 5¢ 

I i ia ter he as encwemepeae . 50 

8/21 Telephone call to Barrington___-.----_--______-_____ .40 
‘ Mileage—Barrington to Elgin, 10 miles @ 5¢---_-----__- . 50 

8/31 10 miles @ 5¢ 

a aetioemetintagepienintoersersbtiehe . 50 

$6. 15 
Allowed: 


Expenses incurred in returning car to-residence and arranging for return of 
ear to point in order that transportation by privately owned car could be used 
for return to residence upon completion of trip are not reimbursable by the 
Government. 


NTT Tee en ene ee ee ee ete ea hy $33. 25 











Mr. Heyn’s status appears as “Housing Representative, National 
Housing Agency,” and the several general travel orders under which 
he performed travel are worded as follows: 


You are hereby authorized to perform such travel as may be necessary in connec- 
tion with your official duties for the National Housing Agency throughout the 
states of Illinois, Indiana, Iowa, Minnesota, North Dakota, South Dakota and 
Wisconsin. ‘ 

While in a travel status away from your official station, Chicago, Illinois, you 
will be furnished transportation and paid an allowance of $6.00 per diem in lieu 
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of the actual cost of subsistence and reimbursed for other necessary expenses in 
accordance with the Standardized Government Travel Regulations As Amended. 

You are authorized to use privately-owned automobile for such travel, for 
which you will be reimbursed at the rate of 5¢ per mile, it having been admin- 
istratively determined that the allowance at that rate for all or any portion of 
the authorized travel will be more economical and advantageous to the Govern- 
ment than travel by common carrier. 


The explanatory memorandum from Mr. Heyn—referred to in par- 
agraph 1 of your letter—is as follows: 


To: Mr. Ben E. Lewis, Chief, Finance Section—Washington—Date : Oct. 25, 1943. 
From: William P. Heyn—Chicago. 
Subject : Administrative Difference Statement. 

Reference is made to your Administrative Statement dated October 1, 1943 
covering my claim for reimbursement in connection with travel vouchers sub- 
mitted for the period August 6 to 31, 1943 and previgus vouchers dating back 
to November 4, 1942. 

You cite in your statement from Comptroller General, Vol. 22, pages 62 and 572 
which, you indicate, state as follows: 

“Where an employee performs official travel directly from his home to a nearby 
temporary duty station and return each day, instead of reporting to his official 
headquarters and thence to his temporary duty station, transportation expense 
or mileage for use of a privately owned automobile is not allowable if the dis- 
tance from the employee’s home to the temporary duty station is less than the 
distance he is required to travel from and to his home and to and from his head- 
quarters for regular duty.” 

My interpretation of this decision would indicate that it is an endeavor to cover 
travel expense of an employee who is temporarily stationed in an outlying loca- 
tion and must travel back and forth each day to, this same station in the per- 
formance of his duty. The expense incurred by me is not in this category as all 
my travel is conducted on scheduled field trips covering many communities to 
which travel from my home is much more economical to the Government by the 
method used as outlined in my voucher for reimbursement. The distance I travel 
from my home to Chicago has nothing whatever to do with the case, inasmuch 
as my travel to Chicago is covered by my monthly railroad commutation which I 
must pay anyway. If it were necessary for me to travel to Chicago each time 
and start from Chicago on the field trips, the expenditure in mileage and in time 
consumed would be greatly in excess of that which is incurred and which is 
indicated on my vouchers. The idea of deducting 70 miles per day from necessary 
travel which I do in the performance of my duty in effect penalizes me for trying 
to save the Government money! 

You might also note that the major portion of the travel referred to has been 
for the purpose of meeting the FHA representative in whose car extended trips to 
numerous communities were accomplished. Not only has a savings to the Gov- 
ernment been made in the differential between 4¢ paid to the FHA representative 
as against 5¢ paid by this Agency but full trips in my own car covering these 
communities would have been necessitated in the absence of the manner in which 
the travel was conducted. 

I am considerably perturbed over your method of reviewing this situation in 
view of the fact that I have always believed that it is the duty of any employee to 
do all travel in the most economical manner both as to mileage and time as is in 
the best interests of the Government. 

I think if you will carefully review my voucher submitted, bearing in mind that 
all visits to outside communities are made in strict performance of duty on sched- 
uled programming and not as periodic station duty, you will realize that my 
voucher should be paid in full without hesitancy. 


The referred-to decision of July 28, 1942, B-25784, 22 Comp. Gen. 


62, held, in pertinent part, as follows (quoting from paragraph 8 of 
the syllabus) : 


Where an employee is authorized to perform official travel from his home or is 
permitted to return thereto rather than from and to his official headquarters 
office, it is the duty and responsibility of the administrative office to see that no 
transportation expenses or mileage for use of privately owned automobile are 
authorized if the place of temporary duty is closer to the employee’s home than 
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to his headquarters office, that is, that the temporary duty does not involve a 
greater distance from his home than would have been involved had he reported 
to his headquarters office for regular duty. 

and the other decision referred to, that of December 31, 1942, B-30297, 
22 Comp. Gen. 572, held in pertinent part, as follows (quoting from 
paragraph 4 of the syllabus) : 

Where an employee performs official travel directly from his home to a nearby 
temporary duty station and return each day—instead of reporting to his official 
headquarters and thence to his temporary duty station—transportation expense 
or mileage for use of a privately owned automobile is not allowable if the distance 
from the employee’s home to the temporary duty station is less than the distance 
he is required to travel from and to his home to and from his headquarters for 
regular duty. 

Those decisions were based upon facts contemplating repeated travel 
“from * * * home toa nearby temporary duty station and return 
each day—instead of reportingto * * * official headquarters and 
thence to * * * temporary duty station,” and were not intended 
for application to intermittent trips to various points. See, in that 
connection, decision of November 10, 1943, B-36564, 23 Comp. Gen. 352, 
copy attached. 

Therefore, your question (1) is answered in the negative. The 
interpretation placed on the decisions of July 28 and December 31, 
1942, by the employee—as set forth in paragraph 3 of your letter— 
appears substantially correct. Of course, the purchase of “a monthly 
railroad commutation ticket” is a matter personal to the employee 
and, with respect to those cases wherein deductions are otherwise 
proper, the amount thereof would be for determination upon the basis 
of the mode and class of transportation actually utilized by the 
traveler in reporting to his temporary station. See, in that con- 
nection, 22 Comp. Gen. 1109. 

Neither the law nor the Standardized Government Travel Regula- 
tions contain a requirement that the place of abode should be within 
the official station of the employee. Of course, an official trip is 
presumed to start from and end at an employee’s official station, and 
while an employee who elects to reside at a place beyond the cor- 
porate limits of his official station may be permitted to start his 
official trip from his home,.there is no indication in the regulations 
or otherwise that he may be reimbursed for any excess cost due to 
that fact. See 20 Comp. Gen. 315. Conversely, it follows that where 
the expense incurred in traveling from home does not exceed that 
which would have been: incurred in traveling from the official station, 
reimbursement on the basis of the reimbursable expenses actually 
incurred is in order. 22 Comp. Gen. 62, 68. Nor, without more, does 
there appear any proper basis for a reduction in the amount otherwise 
due. See decision of November 10, 1943, B-36564, 23 Comp. Gen. 352. 

Accordingly, on the facts of record, there is no requirement for a 
deduction of mileage except as to the following trips: 
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D. O. voucher No. 465084 
July 30, 1942, Barrington to Elgin, 10 miles at five cents- 
D. O. voucher No. 764331 
August 11, 1942, St. Charles to Barrington, 20 miles at five cents 
August 14, 1942, Barrington to St. Charles, 20 miles at five cents 
August 17, 1942, St. Charles to Barrington, 20 miles at five cents. 
August 18, 1942, Barrington to Elgin, 10 miles at five cents 
August 20, 1942, Elgin to Barrington, 10 miles at five cents 
August 21, 1942, Barrington to Elgin, 10 miles at five cents 
August 31, 1942, Elgin to Barrington, 10 miles at five cents_______.-___ si 


sgsgsss g 


The mileage involved in the above itemization represents travel by 
the wife—unaccompanied by the husband—for the purpose of re- 
turning the traveler’s car to his residence or meeting him at point of 
termination of his field trips. The allowance of mileage for use of a 
privately-owned automobile is restricted by the act of February 14, 
1931, 46 Stat. 1103, as amended, to the distance traveled by “a civilian 
officer or employee engaged in necessary travel on official business 
away from designated post of duty.” Consequently, no mileage may 
be allowed for any distance covered by the employee’s own automobile 
when driven by his wife—the employee himself not being present 
therein. 11 Comp. Gen. 471. Charges for the traveler’s telephone 
calls to his residence amounting to $1.45 to arrange for transportation 
to residence appear to be personal to thé traveler and are not re- 
imbursable under any provision of the Standardized Government 
Travel Regulations. There is for noting under paragraph 44 of 
said regulations that “telephone calls reserving hotel accommoda- 
tions” are included in the subsistence commutation—per diem in lieu 
of subsistence—and it may well be said that by analogy telephone 
calls relative to arranging for transportation as here involved likewise 
are included in the commutation of transportation expenses, namely, 
mileage. 

Accordingly, in the light of the foregoing and in the absence of 
administrative regulations providing otherwise (compare B-36293, 
dated September 18, 1943) the reclaim voucher, if otherwise correct, 
may be certified for payment in an amount not exceeding $26.30 
($33.25 less $5.50 for mileage and $1.45 for telephone calls). 


(B-36937) 


SET-OFF—CURRENT COMPENSATION AND RETIREMENT DEDUC- 
TIONS—EMPLOYEE’S INDEBTEDNESS ARISING AS RESULT OF 
ERRONEOUS SETTLEMENT BY THIS OFFICE 


Where an employee’s indebtedness to the Government arose on the basis of a 
certificate of settlement by this office erroneously allowing the employee a 
special per diem contrary to the terms of his travel orders, rather than on 
the basis of a disallowance in a disbursing officer’s account, there is no 
authority under the act of May 26, 1986 authorizing the withholding of an 
employee’s compensation to liquidate his indebtedness arising out of disal- 
lowances by this office in a disbursing officer’s account, to apply the employ- 
ee’s current salary payments toward liquidation of the indebtedness, or to 
charge the disbursing officer’s account for the unlawful payment. 





556 DECISIONS OF THE COMPTROLLER GENERAL 


Section 1766, Revised Statutes, authorizing the withholding of the compensation 
of any person who is in arrears to the United States until he has accounted 
for all sums for which he may be liable, is applicable only to accountable 
(fiscal) officers of the United States, and, therefore, may not be invoked in 
the case of an employee (not an accountable officer) who is indebted to the 
United States on account of an erroneous settlement of this office allowing a 
special per dienr contrary to the terms of the employee's travel order. 

An employee who is indebted to the United States by reason of an erroneous settle- 
ment of this office, allowing a special per diem contrary to the terms of the 
employee's travel order, may authorize deductions from his current salary 
payments to‘liquidate the indebtedness, but, while he remains in the service, 
the amount to his credit in the retirement fund is not available for liquida- 
tion of his indebtedness—either with or without his consent—regardless of 
the length of his service. 

Voluntary deductions from an employee's current salary payments to liquidate 
his indebtedness to the United States may be made in installments but, ordi- 
narily, the period of recoupnfent in such cases should not extend beyond one 
year; and checks to cover such deductions should be drawn payable to the 
Treasurer of the United States and forwarded to the Claims Division of this 
office for appropriate disposition, identified with the claim number. 


Acting Comptroller General Yates to the Administrator, War Food Administra- 
tion, February 2, 1944: 


I have your letter of January 7, 1944, as follows: 


The Acting Comptroller General’s letter of October 2, 1943, B-36987, requested 
the Secretary to secure a refund of $75.00 from Wex A. Jones, an employee of 
the Agricultural Adjustment Agency, representing 15 days special per diem al- 
lowed in connection with his decentralization transfer from Washington, D. C. 
to Columbus, Ohio. There is enclosed a copy of a memorandum dated November 
4, 1943, from the Chief Fiscal Officer, Agricultural Adjustment Agency, to Mr. 
Jones making denfand upon him for the refund together with Mr. Jones’ reply, 
dated November 6, 1943. 

The action of the administrative office in denying the allowance of a special per 
diem to Mr. Jones was based upon the Department’s interpretation of the instruc- 
tions of the Bureau of the Budget with reference to the granting of special per 
diem allowances, reading as follows: 

“No special per diem allowance may be paid to an employee who, as determined 
by the head of the agency, has transferred thereto at his own request for the 
purpose of accompanying the agency to its new location, primarily for his own 
convenience and benefit.” 

The Department interpreted this to mean that the granting of the special per 
diem allowance to an employee would be in accord with the Bureau’s intent only 
if (1) the employee transferred without receiving a pronfotion in grade, or (2) 
the employee did not return to his home area. Mr. Jones transferred to the 
Agricultural Adjustment Agency from the Federal Security Agency with a change 
in grade and salary from Under-Clerk, CAF-1, at $1320 per annum to Junior 
Clerk, CAF-2, at $1440 per annum. Although as represented by Mr. Jones, the 
Department furnished an administrative report to your office as requested, such 
report was not considered as indicating unqualified post approval of the claim. 
Our administrative report was to the effect that if our interpretation of the 
See at Authorization of March 17, 1942, was in error, the claim should be 
allowed. 

In the event it is determined that the explanation furnished does not justify 
removal of the debt charge this office will, of course, offer complete cooperation 
in effecting recovery within the limits prescribed by law as reflected by the deci- 
sions of your office. It is therefore requested that you advise me as to the condi- 
tions under which recovery may be initiated. Specifically, | would appreciate 
information as to: 

(1) Whether there is any authority at law except as provided in the Act 
of May 26, 1936, 49 Stat. 1374, to require the application of current salary pay- 
ments of the employee toward liquidation of the debt. 

(2) Whether, in the event the payment is disallowed in the accounts of the 
Disbursing Officer, current salary payments may be withheld upon receipt of 
the notice of exception or whetlfer payments may not be withheld until your 
office has rendered a statement of the account of the Disbursing Officer (see the 
Act of May 26, 1986, 49 Stat. 1374.) 
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(3) Whether the provisions of Section 1766 of the Revised Statutes may prop- 
erly be applied in this case. 

(4) Whether any amounts to the credit of the employee in the Civil Service 
Retirement Fund may be applied in liquidation of the debt. If so, to what extent 
and under what circumstances may such credits be applied. 

(5) Whether, if the employee voluntarily so requests, current salary payments, 
or Retirement Fund Credits, may be applied toward liquidation of the debt not- 
withstanding the rules which may be laid down in the absence of such request 
under your answers to the questions above. 

Because of the fact that the employee in this case has acted in good faith and 
in consideration of the fact that as reported by him his financial position is such 
that, if you determine that collection of the overpayments should be made from 
current salary payments, collection of the entire amount at once would work 
an undue hardship, your advice is requested as to whether the deductions may 
be made in installments. In which event we would desire that collection be 
effected by means of voucher deductions on Standard Form No. 1096, or by means 
of checks drawn payable to the Treasurer of the United States and forwarded 
to your office for appropriate disposition. To be required to forward payroll 
vouchers to your office for direct settlement would unnecessarily delay payments 
to Mr. Jones and would achieve no different result. This is so when it is con- 
sidered that the amount of the debt is a sum certain, the circumstances are a 
matter of record, the account to which recoveries would be credited are known, 
and complete reference citations for such credits are available in the admin- 
istrative office. 


Your consideration and reply in the light of the foregoing would be appreciated. 


The letter from Wex A. Jones to an official of the Agricultural 
Adjustment Agency, Department of Agriculture, requesting recon- 
sideration of the matter of his indebtedness, is dated November 6, 1943, 
and reads as follows: 


Your memorandum dated November 4, 1943 stated that the Acting Comptroller 
General had requested refund of $75.00 paid me by direct settlement since special 
per diem was not authorized in my travel authorization. 

While it is true that my letter of authorigation did not authorize payment of 
special per diem, my claim to the General Accounting Office was based on the 
provisions contained in the Presidential Authorization of funds for decentraliza- 
tion purposes which did not contain any such restrictions, but did specify payment 
of special per diem to all employees affected by the decentralization of the various 
Government offices. 

It is my understanding that my claim to the General Accounting Office was 
returned to the Department of Agriculture for administrative recommendation 
and it is also my understanding that the Agricultural Adjustment Agency and the 
Secretary of Agriculture recommended payment of the claim if not precluded 
by the President’s authorization. Although provision for the payment of special 
per diem was not originally included in my letter of authorization, I feel that 
more consideration should be given to the Secretary’s recommendation as indi- 
cating post approval of this per diem allowance. 

Since the notice of settlement, No. 0734726, from the General Accounting Office 
indicated that the Comptroller General had sustained my contention that I was 
entitled to special per diem, no effort was made on my part to delay use of the 
funds after receipt of the check. Since I am employed at $1620.00 per annum, 
I am not in a financial position to repay $75.00 at this time. If the Comptroller 
General is still of the opinion that the payment was not proper and if a dis- 
allowance is ultimately made, then apparently I would be unable to prevent 
action being taken to withhold this amount from then current salary payments 
in the event I was still unable at that time to make payment. 


The letter of the Bureau of the Budget dated January 26, 1942, con- 
taining the basis upon which the special per diem allowance would be 
payable at the new official station of an employee who was transferred 
from Washington, D. C., as a result of decentralization—the pertinent 
provision of which is quoted in your letter—specifically vested in the 
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head of the agency the responsibility of determining whether an em- 
ployee had transferred to the decentralized agency from another 
agency “primarily for his own convenience and benefit.” In the in- 
stant case that determination was made and it was concluded adminis- 
tratively, pursuant to a general order issued March 24, 1942, by the 
Secretary of Agriculture, that Mr. Jones had transferred to the Agri- 
cultural Adjustment Agency primarily for his own convenience and 
benefit, his travel order No. DFM-D-3 dated March 26, 1942, specif- 
ically providing that he was to receive no special per diem. It is not 
the duty and responsibility of this office to review or revise the admin- 
istrative action taken in the matter. In view of the administrative 
determination thus made, the settlement of this office of June 26, 1943, 
allowing Mr. Jones $75 special per diem contrary to the plain terms 
of his travel orders, clearly was erroneous. Hence, it must be con- 
cluded that Mr. Jones is indebted to the United States in the amount 
of $75 paid to him on the basis of the erroneous settlement by this office. 

The act of May 26, 1936, 49 Stat. 1374 provides: 

That, hereafter, whenever upon the statement of the account of any disbursing 
officer of the United States in the General Accounting Office credit shall have been 
disallowed for any payment to any person,in the executive branch of the Govern- 
ment, otherwise entitled to compensation from the United States or from any 
agency or instrumentality thereof, such compensation of the payee may be with- 
held until full reimbursement has been accomplished under such regulations as 
may be prescribed by the head of the department, branch, or independent estab- 
lishment (including corporations) under which such payee is entitled to receive 
compensation: Provided, That nothing contained in this Act shall be construed to 
repeal or in any way modify eae relating to the collection of the indebt- 
edness of accountable or disbursing Officers. 

In a number of court decisions, including the decision by the Su- 
preme Court of the United States in the case of Smith v. Jackson, 246 
U. S. 388, rendered prior to the date of that statute, it was held that 
current salary payments of a Federal officer or employee could not be 
withheld without the consent of the officer or employee concerned 
toward liquidation of his indebtedness to the United States except as 
provided for under section 1766, Revised Statutes. In decision of 
December 3, 1936, 16 Comp. Gen. 547, 548, wherein other court deci- 
sions are cited, it was stated : 

The rule stated in all of the cited court decisions that current payments of 
salary of officers of the Government may not be withheld to liquidate an indebt- 
edness of the officers to the Government was directed to the accounting officers 
of the Government in cases in which there had been a disallowance upon the 
statement of a disbursing officer’s accounts. The act of May 26, 1936, supra, was 
directed to and modifies the rule stated by the courts with respect to the with- 
holding of current salary of an officer or employee while in the service. * * * 

In decision of July 9, 1937, 17 Comp. Gen. 12, it was held (quoting 
from the syllabus) : 

There is no authority of law, except as provided in the act of May 26, 1936, 49 
Stat. 1374, for the application of current salary payments of Federal employees, 


as distinguished from final salary payments upon separation from the service, 
toward liquidation of a Government indebtedness, such as an unpaid Federal 
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Housing Administration insured loan, without the consent of the employee con- 
cerned, and, where said consent is withheld by the employee after the matter is 
referred to the employing agency, the Federal Housing Administration should be 
so advised that there might be taken by that agency such steps to effect collection 
as are authorized by section 2, title I, of the National Housing Act, as amended, 
49 Stat. 1188, 16 Comp. Gen. 956, amplified. 


See, also, 16 Comp. Gen. 161, 826. 

On the basis of the plain terms of the 1936 statute and the rules 
stated in the cited decision, question (1) is answered in the negative 
insofar as cases similar to the one here involved are concerned. 

Referring to question (2), as the payment here was made on the 
basis of a certificate of settlement by this office, the disbursing officer 
properly may not be held liable for the unlawful payment; accord- 
ingly, no disallowance of the item will be reflected in his accounts and, 
therefore, there is no proper basis in the instant case for proceeding 
under the 1936 statute or otherwise for withholding current salary 
payments of Mr. Jones without his consent. 

Section 1766, Revised Statutes, provides: 

No money shall be paid to any person for his compensation who is in arrears 
to the United States, until he has accounted for and paid into the Treasury all 
sums for which he may be liable. In all cases where the pay or salary of any 
person is withheld in pursuance of this section, the accounting officers of the 
Treasury, if required to do so by the party, his agent or attorney, shall report 
forthwith to the Solicitor of the Treasury the balance due; and the Solicitor shall, 
within sixty days thereafter, order suit to be commenced against such delinquent 
and his sureties. 

That statute is applicable only to accountable (fiscal) officers of the 
United States. 26 Op. Atty. Gen. 77; 9 Comp. Gen. 272; 14 id. 166; 
17 id. 128; 19 id. 312. See, also, the proviso to the 1936 statute above 
quoted. If, as is understood, Mr. Jones is not an accountable officer 
of the United States, section 1766, Revised Statutes, may not be in- 
voked in this case and, upon that basis, question (3) is for answering 
in the negative. 

The rules for applying an amount to the credit of an employee in 
the retirement fund toward liquidation of an indebtedness to the 
United States are stated in decision of May 8, 1942, 21 Comp. Gen. 
1000. Mr. Jones now is in the service, the amount to his credit in the 
retirement fund is not available for liquidation of the indebtedness— 
either with or without his consent—regardless of the length of his 
service. Question (4) is answered in the negative. 

Question (5), in respect of current salary payments, is answered 
in the affirmative. With respect to the application of retirement. fund 
credits towards liquidation of the indebtedness, see answer to question 
(4). That is to say, an employee may authorize deductions from his 
current salary payments to liquidate his indebtedness to the United 
States, but he may not, for such purpose, authorize deductions from 
the amount to his credit in the retirement fund while he remains in 
the service. 
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Referring to the penultimate paragraph of your letter, you are ad- 
vised that voluntary deductions from the employee’s current salary 
payments may be made in installments but, ordinarily, the period of 
recoupment in such cases should not extend beyond one year. Checks 
to cover deductions so made should be drawn payable to the Treasurer 
of the United States and forwarded to the Claims Division of this 
office for appropriate disposition, identified with Claim No. Misc. 
1114248. The.pay roll voucher in each instance should contain an 
appropriate notation as to the purpose of the deductions so made. 


(B-39406) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—ADMINISTRATIVE 
SYSTEM OF EFFICIENCY RATING 


Where the current efficiency rating of an employee who was otherwise entitled 
on April 1, 1943 to a within-grade salary advancement under the act of 
August 1, 1941, and the President’s regulations issued thereunder, was not 
on record until after March 31, 1948, such efficiency rating may not be used 
as a basis for an automatic pronfotion prior to July 1, 1943. 

Where the current efficiency rating of an employee was made in accordance with 
an administrative system of efficiency ratings and not “under a system of 
efficiency ratings prescribed or approved by the Civil Service Commission,” 
as required by the President’s regulations issued pursuant to the within- 
grade salary-advancement statute of August 1, 1941, such efficiency rating 
may not be used as a basis for granting the employee an automatic promotion. 


Acting Comptroller General Yates to the Attorney General, February 2, 1944: 
I have your letter of January 11, 1944, ref. A3, as follows: 


There is enclosed herewith copy of a memorandum with supporting papers 
from the Intmigration and Naturalization Service of this Department calling at- 
tention to an alleged administrative error on its part involving automatic or 
within-grade promotions provided by statute and which is self-explanatory. 

You are kindly requested to advise as to whether the automatic promotions in 
the cases indicated therein may now be amended to have retroactive effect on 
en indicated, or on such other dates as may be indicated, instead of July 1, 
1943. 

Kindly return the efficiency reports when they have served your purpose. 


The referred-to memorandum is dated December 16, 1943, and reads, 
as follows: 


Last summer there was called to Mr. Quinn’s attention a situation which 
resulted in delays in effecting Ramspeck promotions for Patrol Inspectors because 
of special probationary rating procedures developed by the Service for these posi- 
tions. A number of Patrol Inspectors were, upon completion of eighteen months’ 
satisfactory service, eligible for automatic increases on October 1, 1942 and the 
two quarters following. Ordinarily, the ten nfonths’ probationary rating on 
standard Civil Service Efficiency Rating Form 51 is used as a basis for such 
promotions. However, for the employees whose names appear on the attached 
list standard form 51 was not used but instead a special Patrol Inspector proba- 
tionary rating, which had been developed by this Service, was used. This was a 
form which has been in use for quite some time and it was believed necessary to 
use the standard form 51 only after the Ramspeck promotions made it mandatory. 

Most of these inspectors were subsequently promoted (July 1, 1943) following 
the regular rating conducted April 1, 1943. However, I believe that it is unfair 
to penalize these employees in amounts ranging from $25 to $75 because of ad- 
nfinistrative omissions, and suggest that reconsideration be given to effecting 
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retroactive promotions. You will find attached three lists of the individuals 
involved and below our recommendations for the adjustment of each group. 

List No. 1 includes those employees who were eligible for promotion on April 
1, 1948. These inspectors received their regular rating on Form 51 on March 31, 
1943, which rating is ordinarily used to effect promotions on July 1 following. 
Since they had the requisite amount of service and their efficiency was such as to 
entitle them to promotion on April 1, I recommend that their promotions be 
made retroactive to the latter date. 

For the employees included in list No. 2, this office has on file interim ratings 
antedating the date eligible for pronfotion. We suggest that these interim ratings 
be used as a basis for promotion and that their increases be made retroactive to 
October 1, 1942 and January 1, 1943, as indicated on the list. 

List No. 3 includes those individuals for whom no Form 51 rating is available. 
In these cases I suggest that the Civil Service Commission be asked to accept the 
Border Patrol rating form in lieu of Form 51, so that empl .yees may be promoted 
retroactively at the beginning of the quarter following their completion of 
eighteen months’ service. We are attaching to this list the forms on which these 
inspectors have been rated to indicate to the Commission that a confprehensive 
evaluation had been made. 


Section 7 of the Classification Act of 1923, as amended by section 2 
of the act of August 1, 1941, 55 Stat. 613, subjects the within-grade 
salary advancements to the conditions expressed in subsections b (2) 
and b (3), among others; as follows: 


(2) That an employee whose rate of compensation is below the middle rate of 
the grade shall not be advanced unless his current efficiency is good or better 
than good ; 

(3).That an employee whose rate of compensation is at or above the middle 
rate of the grade shall not be advanced unless his current efficiency is better than 
good. [Italics supplied. ] 


Section 1 (e) of the “Regulations Governing Within-Grade Salary 
Advancements” (Executive Order No. 8882, dated September 3, 1941) 


issued by the President pursuant to subsection (g) of said amended 
statute provides: 


(e) “Current efficiency” shall mean the latest efficiency rating on record for 
the employee, made under a system of efficiency ratings prescribed or approved by 
the Civil Service Commission. 


In decision of May 29, 1942, 21 Comp. Gen. 1067, 1070, it was stated, 
after quoting the above regulation, as follows: 


Hence, an automatic promotion may be made at the beginning of a quarter 
only if there be on record an efficiency rating of the individual employee, made 
in accordance with a system of efficiency ratings prescribed or approved by the 
Civil Service Commission, entitling the individual employee to a promotion. The 
system of efficiency ratings prescribed or approved by the Civil Service Commis- 
sion—see “Efficiency Rating Manual,” effective March 31, 1942—provides for an 
annual efficiency rating as of March 81 of each year, but does not provide for a 
special rating retroactively effective in the case of employees transferred from 
a position not subject to the efficiency rating system prescribed under the Classi- 
fication Act to a position subject to such efficiency rating system. * * 


Hence, referring to List 1 mentioned in the memorandum, swpra, as 
the efficiency ratings on Form 51 made in accordance with the Civil 
Service regulations were not on record until after March 31, 1943, the 
ratings may not be used as a basis for automatic promotions prior to 
July 1, 1948, 
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Referring to List 2, it does not clearly appear that the interim 
efficiency ratings referred to were made in accordance with Civil Serv- 
ice regulations or, if so, that they were on record prior to January 1, 
19438. However, if the ratings in faet were made in accordance with 
the Civil Service regulations and were on record prior to January 1, 
1948, the automatic promotions may be mgde to the employees whose 
names appear in List 2 retroactively effective to January 1, 1943, but if 
the contrary be true in either respect, the retroactive promotions may 
not be made. 

It is understood from both your letter and the memorandum, supra, 
that none of the efficiency ratings on record for the employees in List 8, 
prior to those made for the period which ended March 31, 1943—avail- 
able as a basis for automatic promotions effective July 1, 1943—was 
“made under a system of efficiency ratings prescribed or approved by 
the Civil Service Commission” (quoting from the President’s regula- 
tions, supra). That fact appears to be borne out from an examination 
of the submitted efficiency rating forms which provide for only a de- 
termination or evaluation of the employees’ services as “satisfactory” 
or “unsatisfactory,” rather than upon the basis of “fair,” “good,” “very 
good,” and “excellent,” as provided for by the efficiency rating system 
prescribed by the Civil Service Commission. Hence, under the plain 
terms of the law and regulations, there is no alternative but to conclude 
that the referred-to administrative system of efficiency ratings may not 
be used as a basis for granting within-grade salary advancements for 
employees whose names appear in List 3, retroactively effective for any 
period prior to July 1, 1943. 






























(B-39503) 


TRAVELING EXPENSES—FARES—LOWEST FIRST-CLASS LIMITATION— 
SUPERIOR ACCOMMODATIONS 





The fact that it was necessary that a particular official traveler work on secret 
and confidential financial documents and schedules pertaining to ship con- 
struction costs while en route to and from a temporary duty station does not 
justify the nonapplication of the provisions of section 10 of the act of March 
3, 1933, limiting travel allowance on an actual expense basis to “the lowest 
first-class rate by the transportation facility used,” and, therefore, an em- 
ployee who procures a Pullman bedroom accommodation under such condi- 
tions may not be allowed the excess cost for the use of such superior accom- 
modation. 

The fact that an employee who was ordered on a few hours notice to leave his 
headquarters, San Francisco, California, and report to Washington, D. C., 
for a conference at a certain time on a particular date could obtain only a 
Pullman bedroom accommodation on the train which would place him in 
Washington in time for the conference does not justify the nonapplication of 

the provisions of section 10 of the act of March 3, 1933, limiting travel allow- 

ance on an actual expense basis to “the lowest first-class rate by the trans- 
portation facility used,” so as to authorize payment of the excess cost for the 
use of such superior accommodation. 
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Acting Comptroller General Yates to R. M. Kramer, United States Maritime 
Commission, February 2, 1944: 


Reference is made to your letter of January 15, 1944 (your file 
A5/RCA (KRme)) as follows: 


Attached is a vouched presented to me for certification in favor of William H. 
Quarg in the amount of $104.50, covering travel performed by him during the 
period June 8, 1943, to June 25, 1948. This voucher includes a request for reim- 
bursement for certain expenditures for railway accommodations superior to min- 
imum first class rates incurred under circumstances beyond his control. No por- 
tion of the expense incurred by the traveler has been reimbursed since it is his 
desire that a decision be rendered by your office before any deductions are made 
from the enclosed voucher. 

The voucher contains a complete statement as to the conditions which resulted 
in the necessity for superior accommodations. Substantiating statements signed 
by J. A. Honsick, Assistant Director of Finance, U. S. Maritime Commission are 
attached to the voucher. These include a telegram dated June 8, 1943, addressed 
to the traveler, an interoffice memorandum to the Chief, Administrative Section 
dated July 8, 1943, and a letter to the traveler dated July 20, 1943, File No. 20-1. 

This office is familiar with the contents of your letters B-35167 dated July 7, 
1943, B-35013 dated June 22, 1943, and B-34185 dated June 16, 1943, covering 
certain of the difficulties encountered by travelers under war conditions. How- 
ever, this traveler, Mr. W. H. Quarg, Regional Construction Auditor, Division of 
Finance, West Coast Region, U. S. Maritime Commission, Oakland, California, 
— that these decisions are not exactly analogous to the conditions prevailing 
n his case. 


A summary of the conditions under which Mr. Quarg is basing his claim would 
be as follows: 

(1) He was ordered on a few hours notice by his official superior to leave his 
duty station by train on June 8, 1943 and arrive in Washington for a conference 
on the morning of June 11, 1943. 

(2) The train schedules of every train on every railroad leaving from the West 
Coast with connections to Washington, D. C., was carefully checked. The only 
train which would reach the destination by the morning of June 11th was the 
Southern Pacific Company “City of San Francisco” leaving San Francisco, Cali- 
fornia at 4:30 p. m. on June 8th, connecting at Chicago, Illinois, with the Pennsyl- 
vania Railroad “Liberty Limited” arriving in Washington, D. C., at 8:55 a. m. on 
June 11, 1943. 

(3) Due to the shortness of time, the Military Bureau was unable to secure 
any reservation lower than a bedroom and there were no cancellations of any 
lower accommodations up to the hour of departure. The bedroom was secured 
and limited to single occupancy for the reasons enumerated below. 

(4) In any event, an accommodation superior to a lower berth, such as a 
roomette, would have been required since it was necessary to work on schedules 
and confidential financial documents on ship construction costs in the West Coast 
Region. These records contained unpublished information, the secrecy of which 
was vital to national security. 

(5) The return trip was also made under the same conditions and it was abso- 
lutely essential that the traveler arrive at his duty station on the morning of 
June 25, 1943, to meet with a group of Maritime Commission officials sent to the 
West Coast to investigate certain urgent matter revealed in conference in Wash- 
ington. 

(6) There is no question about the use of extra-fare trains since this item is 
properly authorized and approved. 

Under the circumstances as outlined can I properly certify the traveler’s voucher 
in the amount claimed. 


In decision of July 7, 1943, 28 Comp. Gen. 9, it was held as follows 
(quoting from the syllabus) : 


The general unsatisfactory conditions of travel for civilians due to war emer- 
gency do not justify nonapplication of provisions of section 10 of the act of 
March 8, 1983, limiting travel allowances on an actual expense basis to “the lowest 
first-class rate by the transportation facility used,” so that even though a 
roomette is the only first-class accommodation available to a particular employee 
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at the time he applies for transportation, the excess cost thereof over the cost 
of a lower berth may not be allowed, notwithstanding the fact that the delay 
in awaiting the availability of standard Pullman accommodations would result 
in the payment of per diem in lieu of subsistence in excess of the additional 
transportation cost. Compare 22 Comp. Gen. 1122. 

Also, see 23 Comp. Gen. 290, wherein the same rule was applied to the 
travel of Honorable George F. Alexander, United States District 
Judge, District of Alaska. 

All of the conditions stated in the numbered paragraphs of the 
summary set out in your letter, except paragraphs numbered 4 and 6, 
appear to involve general unsatisfactory transportation conditions 
caused by the war. Under the rule stated in the decisions, supra, 
said conditions would not constitute grounds for allowing reimburse- 
ment for the cost of a roomette or other superior accommodations. 

With reference to paragraph number 4, your attention is invited 
to decision of April 27, 1936, 15 Comp. Gen. 942, wherein it was held 
as follows (quoting from the syllabus) : 

There is no authority for increasing the cost to the Government of trans- 
porting a naval officer on change of station in excess of the rate fixed by law 
merely because he acted as a courier in the delivery of secret documents, nor is 


there available any appropriation for payment of such increased cost as for 
the transportation of the documents. 


While that decision did not discuss the provisions of section 10 of the 
act of March 3, 1933, 47 Stat. 1516, here involved, there is for noting 
that in the body of said decision reference is made to the decision 


of May 17, 1933, A-48568, which latter decision held that the extra 
costs of superior accommodations were not authorized under the pro- 
vision of the 1933 statute for the purpose of transporting confidential 
papers in the custody of employees of the Department of Justice, 
and it was stated that the same rule was there for application. Cf. 
15 Comp. Gen. 188, 463. 

The conclusion stated in paragraph 6 is correct. 

Accordingly, the submitted voucher may not be certified for pay- 
ment to include the cost for use of superior accommodations. 

The voucher and supporting papers are returned herewith. 


(B-39634) 


DEPARTMENTS AND ESTABLISHMENTS—SERVICES BETWEEN — 
UNITED NATIONS RELIEF AND REHABILITATION ADMINISTRATION 


Under the provision in the National War Agencies Appropriation Act, 1944, 
establishing a working capital fund under the Division of Central Ad- 
ministrative Services for the maintenance and operation of central dupli- 
cating, ete., services on a reimbursable basis “for the constituent agencies of 
the Office for Emergency Management,” duplicating, etc., services may not 
be furnished the United Nations Relief and Rehabilitation Administration— 
not one of the constituent agencies of the Office for Emergency Management— 
on a reimbursable basis. 
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The United Nations Relief and Rehabilitation Administration—an international 
agency—does not come within the terms “executive department or indepen- 
dent establishment of the Government, or any bureau or office thereof” 
as those terms are used in section 601 of the Economy Act, as amended, so 
as to authorize the furnishing of duplicating services to the said Administra- 
tion on a reimbursable basis by the Division of Central Administrative 
Services, Office for Emergency Management. 


Acting Comptroller General Yates to the Director, Division of Central Admin- 
istrative Services, Office for Emergency Management, February 2, 1944: 


I have your letter of January 24, 1944, as follows: 


Public Law 139, 78th Congress, approved July 12, 1943, provides under the 
heading Executive Office of the President, Office for Emergency Management 
in the appropriation made to the Division of Central Administrative Services: 

“For the establishment of a working capital fund, $750,000, without fiscal 
year limitation, for the payment of salaries and other expenses necessary to 
the maintenance and operation of central duplicating and office and laboratory 
photographic services in the District of Columbia and elsewhere for the con- 
stituent agencies of the Office for Emergency Management and the Office of 
Price Administration; said fund to be reimbursed from applicable funds of 
the agencies for which services are performed, on the basis of rates which shall 
include estimated or actual charges for personal services, materials, equipment 
(including maintenance, repairs, and depreciation) and other expenses: Pro- 
vided, That a separate schedule of expenditures and reimbursements and a 
statement of the current assets and liabilities of the working capital fund as of 
the close of the last completed fiscal year shall be included in the annual 
Budget.” See Accounts and Procedures Letter No. 6594, dated July 21, 1943. 

The Division of Central Administrative Services is essentially a service agency 
established to perform among other services, duplicating and distribution func- 
tions and has established duplicating plants in various sections of the country. 

This office has been requested by the United Nations Relief and Rehabilitation 
Administration to perform certain duplicating services for that agency. The 
United Nations Relief and Rehabilitation Administration receives its operating 
funds in part from’ money appropriated by the United States Government. These 
funds are intermingled with grants made by other of the Allied United Nations 
and are not subject to the statutory restrictions by which regularly appropriated 
monies are governed, 

This office is adequately equipped to furnish the duplicating services requested 
by this agency. 

In view of the quasi-governmental nature of the United Nations Relief and Re- 
habilitation Administration and in light of the purposes for which the Division 
of Central Administrative Services was established, I would appreciate your 
advising me whether the working capital fund established under Public Law 
139 may be reimbursed for duplicating services which may be rendered by the 
Division of Central Administrative Services fo the United Nations Relief and 
Rehabilitation Administration. 


Section 3617, Revised Statutes, provides: 


The gross amount of all moneys received from whatever source for the use 
of the United States, except as otherwise provided in the next section, shall be 
paid by the officer or agent receiving the same into the Treasury, at as early a 
day as practicable, without any abatement or deduction on account of salary 
fees, costs, charges, expenses, or ¢tlaim of any description whatever. But nothing 
herein shall affect any provision relating to the revenues of the Post-Office 
Department. 

Under said statute moneys received for the use of the United States 
are for depositing as miscellaneous receipts—the general fund of the 
Treasury. It is only when specifically authorized by law that funds 
received by any Federal agency may be credited to a working fund 
or otherwise made available for expenditure. Compare 14 Comp. 


Gen, 923; 15 id. 390; 19 td. 727. The working fund established by the 
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act of July 12, 1943, 57 Stat. 528, supra, is limited by its language to 
services “for the constituent agencies of the Office for Emergency 
Management and the Office of Price Administration.” See pp. 531- 
535, Hearings before the Subcommittee on Appropriations, House of 
Representatives on the National War Agencies Appropriation Bill 
for 1944. The United Nations Relief and Rehabilitation Administra- 
tion is not one of the constituent agencies of the Office for Emergency 
Management but rather, is “an international agency, created on No- 
vember 9, 1948, through the signing of an Agreement at the White 
House by the United Nations and other nations associated with them 
in the war.” (Quoting from United States Government Manual 
Winter 1943-1944.) Obviously, therefore, that part of the act of July 
12, 1943, quoted in your letter, supra, establishing the working capital 
fund under your office, constitutes no authority for the furnishing by 
your office of duplicating service to the United Nations Relief and 
Rehabilitation Administration on a reimbursable basis. Neither 
would the furnishing of such service be comprehended by the pro- 
visions of section 601 of the Act of June 30, 1932, 47 Stat. 417, as 
amended, 31 U. S. Code 686, because the United Nations Relief and 
Rehabilitation Administration does not come within the terms “execu- 
tive department or independent establishment of the Government, or 
any bureau or office thereof” as those terms are used in said act. 

Hence, the question posed in the concluding paragraph of your 
letter is answered in the negative. 


(A-63459) 


U. S. SOLDIERS’ HOME—DISPOSITION OF CASH AND EFFECTS OF 
DECEASED SOLDIERS, ETC. 


The term “such effects” as used in section 2 (c) of the act of February 21, 1931, 
providing that the net proceeds received by the United States Soldiers’ Home 
from the sale of such effects shall be covered into the Treasury to the benefit 
of the “Soldiers’ Home, Permanent Fund (Trust Fund),” refers to those 
effects then in the possession of the General Accounting Office and “similar 
effects hereafter received by the War Department”—that is, effects not other- 
wise disposed of in the field by summary courts under Article of War No. 
112. 

Under the provisions of the act of February 21, 1931, and section 4818, Revised 
Statutes, cash found in the possession of deceased soldiers of the Regular 
Army dying while subject to military law and the proceeds derived from the 
sale of their effects in the field by summary courts are for depositing into 
the trust fund receipt account “Proceeds from Estates of Deceased Soldiers 
Regular Army,” which funds are to be transferred to ‘Soldiers’ Home, 
Permanent Fund (Trust Fund)” for use of the Home if not claimed by the 
soldiers’ heirs, etc., within three full fiscal years from the end of the fiscal 
year in which death occurred. 

Cash found in the possession of persons dying while subject to military law and 
the proceeds derived from the sale of their effects in the field by summary 
courts, except in the cases of, deceased soldiers of the Regular Army, may 
not be deposited either immediately or ultimately to the Soldiers’ Home 
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Permanent Fund, but rather, are for depositing to the credit of the trust 
fund receipt account, “Proceeds from Estates of Deceased Personnel, War’ 
Department,” and settlement of claims involving said fund are to be made 
by this office, as provided under the Article of War No. 112. 


Acting Comptroller General Yates to the Governor, United States Soldiers’ 
Home, February 7, 1944: 


Your letter of January 21, 1944, was duly received and there now 
has been considered the matter discussed in your letter of May 26, 1943, 
addressed to a division of this office, and referred to in letter of Decem- 
ber 15, 1943, from the Secretary-Treasurer, United States Soldiers’ 
Home. 


The letter of May 26, 1943, reads as follows: 


With reference to your Accounts and Procedure letter No. 4726, June 30, 1942, 
copy of which is inclosed, your attention is invited to the following: 

At a meeting of the Board of Commissioners of this Home, February 23, 1924, 
it was directed that a letter be addressed to the Honorable John R. McCarl, 
Comptroller General of the United States at that time, pointing out that the law 
provided as a source of revenue for the Soldiers’ Home “all moneys belonging to 
estates of deceased soldiers; which now are or may hereafter be unclaimed for 
the period of three years”; that no funds had been received by the Home from 
this source for a number of years; and requesting the Comptroller General to 
cause the settlement of these claims to be resumed from Apri] 29, 1902, the date 
the last claim had been settled. 

This letter was followed up by the officials of this Home through personal inter- 
views and letters with the Chief of Finance, the Secretary of the Treasury and 
the Comptroller General of the United States, and this resulted in July, 1924, 
in the establishment on the books of the Treasury Department of the Fiscal Year 
Trust Funds Accounts into which was deposited the proceeds of estates of de- 
ceased soldiers or members of the Soldiers’ Home, by fiscal years. To quote from 
a letter of the Comptroller General, dated July 31, 1924, addressed to The Honor- 
able, The Secretary of the Treasury (A-3112), it was stated: 

“The procedure will be that when the War Department, Soldiers’ Home, or this 
office receives amounts representing estates of deceased soldiers or inmates of 
Soldiers’ Home, and the provisions of the Articles of War have been complied 
with, the amounts will immediately be deposited in the Treasury as indicated and 
carried to the credit of the proper fiscal year appropriation, for instance, if the 
death occurs during the fiscal year 1925, to ‘Estates of Deceased Soldiers, United 
States Army (Trust Fund), 1925.’ This fund will remain available for settle- 
ment of valid claims until June 30, 1928, after which the balance, if any, remain- 
ing will be transferred to ‘Soldiers’ Home, Permanent Fund (Trust Fund).’” 

If claims were adjudicated by the Comptroller General after the balance in 
Fiscal Year Accounts had been transferred to the Permanent Fund, the Comp- 
troller General issued a Certificate of Settlement for the action of the Board 
of Commissioner in authorizing the withdrawal of the amount involved from 
the Permanent Fund. 

The establishment of these special Fiscal Year Accounts in the Treasury 
Department eliminated much unnecessary administrative and accounting pro- 
cedure and was found to be most satisfactory to all concerned since it provided 
for the settlement of valid claims by the Comptroller General and resulted in 
a single transfer of the remaining amount of individual estates in the Fiscal 
Year Accounts to the Soldiers’ Home Permanent Fund (Trust Fund) three years 
from the end of the Fiscal Year in which the deaths occurred, rather than separate 
transfers of the amounts in each individual estate three years after the death 
of the individual. 

From the above it will be seen that the Fiscal Year Accounts in the Treasury 
Department were established primarily because of the request of the Board 
of Commissioners of this Home and after consultation with the various agencies 
concerned. It now develops that on June 30, 1942, the Comptroller General by 
Accounts and Procedure Letter No. 4726 changed the foregoing setup to the extent 
that officers in the field were directed to deposit everything in the Soldiers’ Home 
Permanent Fund direct, including withheld pay, cash found among the effects 
of deceased soldiers and cash received from the sale of effects by summary 
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courts. In this letter the Comptroller General states that the 112th Article 
of War is supplemented by the provisions of the Act of February 21, 1931, 
which provides in part that— 4 
“the effects * * * of persons dying while subject to Military law 
* * * shall be delivered to the Soldiers’ Home * * *,” 
However, the Act of February 21, 1931, also provides that: 
“Claims for the net proceeds of effects may be filed with the General 
Accounting Office at any time prior to the expiration of six years from 
date of death of such deceased * * *.” 
Therefore, while the Comptroller General still must pass upon the claims of 
heirs, he now has to issue a far greater number of Certificates of Settlement 
for the action of the Board of Commissioners as the funds are immediately 
deposited in the Soldiers’ Home Permanent Fund (Trust Fund). Forty-eight 
such claims have been received here in April, 1943, whereas only forty were 
received in the full Fiscal Year 1942. 

As a matter of fact Certificates of Settlement have been received here before 
the Home had information from the Division of Bookkeeping and Warrants, 
Treasury Department, that the funds had been credited in the Permanent Fund. 

Furthermore, without a very considerable amount of bookkeeping, this office 
can not certify to the Board of Commissioners that the money has actually been 
deposited to the credit of the Soldiers’ Home Permanent Fund. From informa- 
tion supplied monthly by the Division of Bookkeeping and Warrants of the 
Treasury Department, on Form 601, this office can determine that a lump sum was 
deposited in the Permanent Fund on a given date by a given officer, but this 
lump sum can not be broken down into individual estates. This information 
must be available in the office of the Comptroller General. The April Form 
601 contained 103 sheets whereas a year and a half ago it consisted of only 14 
sheets. 

Although the Home is entitled to the unclaimed estates of deceased soldiers, 
the fact remains that the Comptroller General still acts on claims presented by 
heirs and it is possible that the Claims Division of the General Accounting Office 
may be finding additional work also by reason of the method of settlement now 
in effect. 

I regret very much indeed that we did not have an opportunity of giving you 
our thought on this subject before the present method of settlement was adopted. 
It is believed we would have anticipated some of the difficulties we are now 
encountering in the way of increased labor as compared with the former system 
which worked out so satisfactorily with a minimum amount of help—a great 
item in the administration of any office at the present time. 

In view of the facts as set forth above, I trust that you may be able to see 
your way clear to returning to the former set-up. 


It appears that at least some of the difficulties confronting the 
United States Soldiers’ Home (hereinafter referred to as the Home) 
result from a misinterpretation of the provisions of the act of February 
21, 1931, 46 Stat. 1203. Said act reads as follows: 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the effects in the possession of the 
General Accounting Office of persons dying while subject to military law, includ- 
ing papers of value, sabers, insignia, decorations, medals, watches, trinkets, manu- 
scripts, and other articles valuable chiefly as keepsakes, including those of 
deceased inmates of the Soldiers’ Home dying in any United States military 
hospital, where sent from said home for treatment, and similar effects hereafter 
received by the War Department under the provisions of the Act of June 4, 1920 
(41 Stat. L. 809; U.S. C., title 10, sec. 1584), as amended, shall be delivered to the 
Soldiers’ Home; that wills or other papers involving property rights shall be 
promptly delivered to proper courts of record; that the remaining effects, if the 
heirs or legal representatives can not be ascertained, shall be retained by the 
home intact until three years from the date of the death of the person on whose 
behalf they were received shall have expired (in the event said period shall not 
have already elapsed), for the purpose of delivery to the widow or legal repre- 
sentative of the deceased, or to the son, daughter, father (provided the father had 
not abandoned the support of hts family), mother, brother, sister, or the next of 
kin in the order named, or beneficiary named in the will of the deceased, upon 
the establishment to the satisfaction of the home of a right thereto. 
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Sec. 2. (a) That after the expiration of three years from date of death of 
said deceased, the Soldiers’ Home may sell, either at public or private sale, as 
deemed most advantageous, all or any of such effects to which a right thereto 
shall not have been established on behalf of said deceased, his heirs, or legal 
representatives: Provided, That decorations, medals, and citations shall not be 
sold, but shall be disposed of as in section (b) following. 

(b) That such of said effects as at the expiration of five years from date of 
death of deceased have neither been sold nor a right thereto established on behalf 
of the deceased shall be finally disposed of by said home in such manner as in the 
interest of the public it deems most fitting, helpful, and appropriate, either by 
permanent retention thereof, distribution to the Veterans’ Administration, State 
or other military homes, museums, or other appropriate institutions, or by their 
destruction, if, in the opinion of the board of commissioners thereof, they no longer 
possess any value. 

(c) That the net proceeds received by the home from the sale of such effects 
shall be covered into the Treasury to the benefit of the fund “Soldiers’ Home 
permanent fund (trust fund),” and such principal fund as thus augmented shall 
draw interest at 3 per centum per annum, payable quarterly to the treasurer of 
the home. 

Sec. 3. (a) Claims for the net proceeds of effects may be filed with the General 
Accounting Office at any time prior to the expiration of six years from date of 
death of such deceased for action as authorized by law in the settlement of the 
accounts of deceased officers and enlisted men of the Army (Act of June 30, 1906; 
34 Stat. 750; U.S. C., title 10, sec, 868), and, if not so filed, are barred from being 
acted on either by the courts or the accounting officers. 

(b) All claims for the net proceeds of such effects which are allowed by the 
General Accounting Office shall be certified to the treasurer of the home for pay- 
ment by check, in the amount thus found due and accrued interest thereon, from 
the fund “Soldiers’ Home permanent fund (trust fund),” hereby appropriated 
therefor in such amount as necessary. No claim thus allowed or paid shall ex- 
ceed the net proceeds and accrued interest derived from the particular estate 
and covered into the Treasury as aforesaid. 

Sec. 4. That the containers now in the possession of the General Accounting 
Office, in which are stored the effects enumerated in section 1 hereof, shall be 
transferred therefrom to the Soldiers’ Home to provide for the protection and 
safekeeping of such effects. 


Sec. 5. All laws and parts of laws, in so far as in conflict herewith are 
repealed, 


Section 1584, title 10, U. S. C. (Article of War No. 112), referred to 
in section 1 of the act of February 21, 1931, supra, reads as follows: 


In case of the death of any person subject to military law the commanding 
officer of the place of command will permit the legal representative or widow of 
the deceased, if present, to take possession of all his effects then in canfp or 
quarters; and if no legal representative or widow be present, the commanding 
officer shall direct a summary court to secure all such effects, and said summary 
court shall have authority to collect and receive any debts due decedent’s estate 
by local debtors and to pay the undisputed local creditors of decedent in so far 
as any money belonging to the deceased which may come into said summary 
court’s possession under this article will permit, taking receipts therefor for file 
with said court’s final report upon its transactions to the War Department; and 
as soon as practicable after the collection of such effects said summary court shall 
transmit such effects and any money collected, through the Quartermaster Corps, 
at Government expense, to the widow or legal representative of the deceased, if 
such be found by said court, or to the son, daughter, father, provided the father 
has not abandoned the support of his family, mother, brother, sister, or the next 
of kin in the order named, if such be found by said court, or the beneficiary 
named in the will of the deceased, if such be found by said court, and said court 
shall thereupon make to the War Department a full report of its transactions; 
but if there be none of the persons hereinabove named, or such persons or their 
addresses are not known to or readily ascertainable by said court, and the said 
court shall so find, said summary court shall have authority to convert into cash, 
by public or private sale, not earlier than thirty days after the death of the 
deceased, all effects of deceased except sabers, insignia, decorations, medals, 
watches, trinkets, manuscripts, and other articles valuable chiefly as keepsakes ; 
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and as soon as practicable after converting such effects into cash said summary 
court shall deposit with the proper officer, to be designated in regulations, any 
cash belonging to decedent's estate, and shall transmit a receipt for such deposits, 
any will or other papers of value belonging to the deceased, any sabers, insignia, 
decorations, nfedals, watches, trinkets, manuscripts, and other articles valuable 
chiefly as keepsakes, together with an inventory of the effects secured by said 
Summary court, and a full account of its transactions, to the War Department for 
transmission to the General Accounting Office for action as authorized by law in 
the settlement of accounts of deceased officers and enlisted men of the Army. 

The provisions of this article shall be applicable to inmates of the United States 
Soldiers’ Home who die in any United States military hospital outside of the 
District of Columbia where sent from the home for treatment. 

Under the above-quoted provisions of the code, in case of the death 
of any person subject to military law (defined in Article of War No. 
2, 41 Stat. 787), the commanding officer of the place of command di- 
rects a summary court to secure all effects of the deceased; and if such 
effects cannot be disposed of as therein provided, the summary court 
is authorized to convert into cash all effects of the deceased except 
sabers, insignia, decorations, medals, watches, trinkets, manuscripts 
and other articles valuable chiefly as keepsakes. As soon as practicable 
after converting the involved effects into cash the summary court de- 
posits with the proper officer any cash, including the proceeds from 
the sale of effects of the decedent. Prior to the act of February 21, 
1931, the articles not authorized to be sold were forwarded to the 
War Department for transmission to the General Accounting Office. 

It was the vast accumulation of such effects—that is, those not sold 
by the summary courts—that cause this office to make to the Congress 
the recommendation which resulted in the enactment of the act of 
February 21, 1931, supra. When such legislation was under considera- 
tion there was submitted by this office to the Secretary of War for 
consideration a draft of a proposed bill in which provision was made 
for covering the net proceeds of the sale of effects into the Treasury 
and for the making of appropriations for the payment of claims there- 
after presented and allowed within the prescribed period. By letter 
of June 10, 1929, the Secretary of War advised this office that the mat- 
ter had been considered by the Board of Commissioners of the Home 
and that one of the changes suggested by the Board was to make pro- 
vision for depositing the net proceeds received by the Home from the 
sales of effects to the credit of the Soldiers’ Home Permanent Fund. 
Since the Home was assuming the custody and the burden of disposing 
of the effects it was felt that the Home should receive such benefits as 
should accrue therefrom. Hence, the suggested change was concurred 
in and made by this office. . 

Section 2(c) of the act of February 21, 1931, supra, provides: 

That the net proceeds received by the home from the sale of such effects 


shall be covered into the Treasury to the benefit of the fund “Soldiers’ Home 
permanent fund (trust fund)” * * *. [Italics supplied.] 
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The term, “such effects”, as used in said section relates to the effects 
referred to in section 1 of the act, namely, those effects then in the 
possession of the General Accounting Office and “similar effects here- 
after received by the War Department.” The effects received by the 
War Department are those effects not otherwise disposed of in the field 
by the summary courts under Article of War No. 112, swpra. 

The cash found in the possession of persons dying while subject to 
military law and the proceeds derived from the sale of effects of such 
persons by the summary courts in the field constitute assets of the es- 
tates of such decedents and are not comprehended by the terms, “such 
effects” or “effects” as used in the act of February 21, 1931, and are 
not available for support of the Home in the absence of specific 
statutory authority therefor. 

The decision of July 31, 1924, A-3112, referred to in your letter of 
May 26, 1943, supra, regarding the handling of funds representing 
estates of deceased soldiers appears to have been predicated upon the 
understanding that the funds involved were those of deceased soldiers 
of the Regular Army, which funds—under section 4818 of the Revised 
Statutes, if remaining unclaimed for the period of three years subse- 
quent to the death of such soldiers—were for transferring to the 
Home, to be repaid by the Commissioners of the Home upon the de- 
mand of the legal heirs or representatives of the deceased. The de- 
cision of July 31, 1924, prescribed a procedure for the handling of 
such? funds, which procedure included cash in possession and the cash 
derived from the sale of effects of deceased soldiers of the Regular 
Army by summary courts in the field. It is particularly significant 
that claims for proceeds of effects disposed of by the Home under the 
act of February 21, 1931, are barred if not presented within six years 
after death, whereas no such time limitation exists with respect to 
claims for the proceeds of the estates of deceased soldiers of the Reg- 
ular Army after transfer thereof to the Home. 

Article of War No. 112 embraces al/ persons subject to military 
law, which would include soldiers of the Regular Army and—with 
the advent of World War Il—officers and men of the National Guard 
called into service pursuant to the act of August 27, 1940, 54 Stat. 
858, as amended; male citizens under the terms of the Selective Service 
and Training Act of September 16, 1940, 54 Stat. 885. as amended; 
and other persons subject to military law. 

Subsequent to the enactment of the act of February 21, 1931, and 
up to the issuance of Accounts and Procedures Letter No. 4726, dated 
June 30, 1942, referred to in your letter of May 26, 1943, it appears that 
the procedure in the field offices of the War Department generally was 
to deposit.(through appropriate receipt titles) moneys representing 
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cash found in possession of deceased officers and enlisted men of the 
Regular Army and cash derived from sale of effects into the appropria- 
tion, “218902 Estates of Deceased Personnel, War Department,” in the 
case of officers, and into the appropriation, “218920 Estates of Deceased 
Soldiers (fiscal year) ,” in cases of enlisted men. In the course of set- 
tling claims it was noted that cash in the possession of deceased mem- 
bers of the National Guard and deceased selective service trainees and 
cash derived from the sale of their effects in the field, also, were being 
taken up for eventual credit to the appropriation “Estates of Deceased 
Soldiers.” The matter was brought to the attention of the former 
Assistant Comptroller General by a division of this office and certain 
instructions were issued with respect thereto which resulted in the 
issuance of Accounts and Procedures Letter No. 4726, dated June 30, 
1942, which letter was to the effect that cash in possession of all persons 
dying while subject to military law and proceeds derived from the sale 
of effects by summary courts should be accounted for in the same man- 
ner as proceeds derived from the sale of effects which had been trans- 
mitted in kind and disposed of for cash by the Home under the act of 
February 21, 1931. 

The matter now has been given thorough consideration and, in view 
of what has been set forth herein, I am constrained to hold that the 
cash found in the possession of persons dying while subject to military 
law and the proceeds derived from the sale of their effects in the field, 
except in the cases of deceased soldiers of the Regular Army, are*not 
for deposit either immediately or ultimately to the Soldiers’ Home 
Permanent Fund. In that connection attention is invited to the deci- 
sion of June 7, 1941, B—-16450, to Colonel T. A. Clark, O. D., U. S. 
Army, holding that since selective trainees are not enlisted men on the 
active list of the Regular Army, they are not subject to the deduction 
provided by the act of February 13, 1936, 49 Stat. 1137, for the further 
maintenance of the Home. Also, see the decision of October 7, 1941, 
B-18804, to Major Louis Weiss, F. D., U. S. Army, holding that in- 
ducted selectees are not soldiers of the Regular Army within the con- 
templation of section 4818 of the Revised Statutes, in view of which 
the pay and allowances of such persons upon desertion were held not 
available for the support of the Home. 

Accordingly, I have to advise that, hereafter, there will be for de- 
positing into the trust fund receipt account “Proceeds from Estates of 
Deceased Soldiers Regular Army (fiscal year)”—to be transferred 
to the Home if not claimed within three full fiscal years from the end 
of the fiscal year in which the death occurred—cash in the possession 
of deceased soldiers of the Regular Army and cash derived from the 
sale of effects of such soldiers in the field, as has been the practice 
heretofore; and that cash in the possession of all other persons dying 
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while subject to military law and cash derived from the sale of their 
effects in the field are for depositing to the credit of the trust fund re- 
ceipt account, “Proceeds from Estates of Deceased Personnel, War De- 
partment”, the establishment of which account was authorized by 
decision of April 3, 1931, A-35988, to the Secretary of the Treasury— 
settlement of claims involving said fund to be made by the General 
Accounting Office, as provided under Article of War No. 112. There- 
fore, there should be disregarded Accounts and Procedure Letter No. 
4726, dated June 30, 1942, to the extent that it is inconsistent with the 
holding herein. 

By letters of December 21, 22, 23, 24 and 31, 1943, the Secretary- 
Treasurer of the Home returned forty-three certificates of settlement 
issued in accordance with the then current practice for reconsideration 
and payment from the “Fiscal Year Accounts.” Since the amounts 
involved already have been transferred to the Soldiers’ Home Per- 
manent Fund and while action thereon by the Home is not required, 
it occurs to me that, in order to avoid further delay on the involved 
claims, the Home now may wish to make payment on the involved 
certificates and thus close out the accounts represented thereby. Ac- 
cordingly, the certificates are returned herewith with a view to their 
payment by the Treasurer of the Home if you have no objection to 
such action. 


(B-38839) 


* 
MILEAGE—USE OF GOVERNMENT AIRPLANE BY ARMY OFFICER IN 


CONJUNCTION WITH OTHER MEANS OF TRANSPORTATION 


In adjusting mileage payments for official travel of Army officers who, for their 
own purposes, proceed to their ordered destinations over indirect routes 
or routes not contemplated by their orders, traveling part way by Govern- 
ment airplane—although their orders did not direct or authorize travel 
by air—and part way by other means, the travel by Government airplane 
should be regarded as official travel toward the ordered destination—for 
which no mileage is payable—to the extent that it reduces the distance 
to be traveled by other means below the official distance of the ordered 
travel. Prior decisions applying different methods of adjustment no longer 
will be regarded as controlling. 

In the event the deduction resulting from the use of Government airplane which 
is required to be made from the mileage payment of an Army officer who, 
for his own purposes, proceeded to his ordered destination over an indirect 
route, traveling part way by Government airplane and part way by other 
means, is less than the deduction required by the act of June 12, 1906, for 
the land-grant miles over the official rail route between the points involved, 
there should be deducted the greater amount for the land grant over the 
official route instead of the lesser amount for partial travel by Government 
airplane. Prior decisions applying different methods of adjustment no longer 
will be regarded as controlling. 


Assistant Comptroller General Yates to the Secretary of War, February 7, 1944: 
There has been considered your letter of December 7, 1943, in which 
you suggest there is an apparent divergence in the principles an- 
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nounced in several decisions of this office relative to the deduction to 
be made from accounts of officers traveling in a mileage status where 
all or a part of the travel is accomplished by means of Government 
aircraft. 

You state that in decisions of August 14, 1940, B-11601, and October 
31, 1940, B—12893, it was held that no reimbursement should be made 
for portions of a journey performed in Government aircraft by officers 
in a mileage status, whereas in decisions of September 11, 1940, 
B-12018, December 2, 1940, B-12018, and November 8, 1943, D-37677, 
it was held that a deduction of 3 cents per mile should be made for 
travel performed by Government aircraft by officers in a mileage 
status, and you request that the decisions allowing no reimbursement 
for travel by Government aircraft be distinguished from those re- 
quiring a deduction of 3 cents per mile for travel so performed. 

It long has been held that an officer is not entitled to mileage for 
travel by Government aircraft. 8 Comp. Gen. 225; A-83221, dated 
September 18, 1930. Cf. 18 Comp. Gen. 450, 452. The decisions 
generally have held that where travel thus performed is in the general 
direction of the destination specified in the travel orders, that is, 
where such travel includes a distance for which the officer would 
have been entitled to mileage for travel by other means of trans- 
portation, the distance so traveled is to be deducted from the official 
distance between the ordered points of travel in computing the amount 
of mileage otherwise allowable. 

The difficulty here involved has arisen in @#djusting mileage pay- 
ments in cases where officers, for their own purposes, have proceeded to 
their ordered destinations over indirect routes or routes not contem- 
plated by their orders, traveling part way by Government airplane and 
part way by other means, although their orders did not direct or au- 
thorize travel by air. In the two cases mentioned in your letter where 
deductions of 3 cents a mile were made—two of the three decisions 
cited being in the same case—the distances actually traveled by Gov- 
ernment airplane were in excess of the official distances for which mile- 
age otherwise was payable, although the officers, to complete their 
journeys, were under the necessity of traveling comparably long dis- 
tances by other means at their own expense. Under such circum- 
stances, the officers were not regarded as performing official travel by 
Government aircraft for which deductions from the official mileage 
distance, at 8 cents a mile, would be required, but, as the travel by 
Government aircraft was related to the officially ordered travel for 
which mileage otherwise was payable, deductions of 3 cents a mile 
were directed as for transportation furnished by the Government 
within the general purview of the act, of June 12, 1906, 34 Stat. 247, 
which provides: ‘ 
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* * * That when transportation is furnished by the Quartermaster’s De- 


partment, or when the established route of travel is over any of the [land-grant] 
railroads above specified, there shall be deducted from the officer’s mileage account 
by the paymaster paying the same three cents per mile for the distance for which 
transportation has been or should have been furnished * ¥, 

In other cases, the whole distance traveled by Government airplane, 
although an indirect route may have been involved, has been regarded 
as official travel by air toward the ordered destination and such dis- 
tance has been deducted from the official distance of the ordered travel 
for which mileage was payable at 8 cents a mile. 

Where there is an intermingling of official and personal travel by 
indirect routes, complicated by the combined use of Government air- 
planes and other means to make the journey, the varying circumstances 
would seem to preclude any method of adjustment entirely satis- 
factorily in all cases. However, the primary question in all such cases 
insofar as the adjustment of mileage payments for official travel is 
concerned, is as to what part of the journey by Government airplane 
properly should be regarded as official travel. Considering the dif- 
ferent aspects of that problem, it would appear that, as a general rule, 
the travel by Government airplane, irrespective of direction or cir- 
cuity, reasonably is to be regarded as official travel toward the ordered 
destination to the extent, and only to the extent, that it reduces the 
distance which the officer travels by other means below the official 
distance of the ordered travel. That is, for example, if the official dis- 
tance of ordered travel for mileage purposes is 1,000 miles and by trav- 
eling part way, circuitously or otherwise, by Government airplane, the 
travel by other means is reduced to 800 miles, 200 miles of the airplane 
travel is to be regarded as official travel by air toward the ordered des- 
tination, for which no mileage is payable, thus reducing the official 
distance for which mileage is payable to 800 miles. Such method of 
adjustment appears fair both to the Government and to the traveler, 
in that it allows mileage for the distance, but only for the distance— 
not exceeding the official distance, of course—which the officer actually 
travels by other means in complying with his orders, by reason of hav- 
ing made part of his journey in a Government airplane. 

In applying such rule, it may be found in some cases that the 
deduction from the mileage payment for travel by Government air- 
plane is less than the deduction required by the act of June 12, 1906, 
supra, for the land grant miles over the official rail route between the 
points involved. Where an officer’s travel orders do not require or 
authorize travel by air, he cannot by traveling a part of the distance 
by Government aircraft acquire a right to more mileage than if he had 
traveled by rail or other means. In such cases there should be de- 
ducted the greater amount for the land grant over the official route 
instead of the lesser amount for the partial travel by Government 
airplane. 
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To the extent that the prior decisions have applied different methods 
of adjustment than set forth in the two preceding paragraphs, they 


no longer will be regarded as controlling in cases of the character here 
involved. 


(B-39520) 


ALIENS—EFFECT OF SPECIFIC APPROPRIATION FOR EMPLOYMENT 
OF ALIENS 


In view of the provision in section 205 of the Independent Offices Appropriation 
Act, 1944, exempting “nationals of those countries allied with the United 
States in the prosecution of the war” from the prohibition against the 
employment of aliens by the United States, the sum of $10,000 specifically 
appropriated “for the employment of aliens” by the War Manpower Com- 
mission under the Labor-Federal Security Appropriation Act, 1944, may 
be regarded as applicable to the employment of aliens other than those 
whose employment would be permitted under the general statutory provisions 
on the employment of aliens. 


Acting Comptroller General Yates to the Chairman, War Manpower Commis- 
sion, February 9, 1944: 


I have your letter of January 18, 1944, as follows: 


On September 17, 1942, Miss Emily Paveley was appointed as an assistant 
stenographer in the United States Employment Service for New York, and she 
continued on duty until August 19, 1948, when her appointment was terminated 
because it was found on post audit by the Civil Service Commission that she was 
an alien, Miss Paveley did not misrepresent her status as an alien at the time 
of her appointment. The gross salary earned by Miss Paveley from September 
17, 1942 to August 19, 1948, was $1,382.06, of which $1,312.66 has actually been 
paid to her. Her salary from August 16 to August 19, 1943, has been withheld, 
and there are small balances in the employee’s retirement fund, and war bond 
deduction account. 

Miss Paveley was a Canadian national. She signed a declaration of intention 
to become a citizen of the United States on March 11, 1942. At that time she 
was in the federal service, having been employed by the National Youth Admin- 
istration at Binghamton, New York, from May 16, 1989 to July 23, 1942. 

Miss Paveley’s employment in the United States Employment Service under 
the Federal Security Agency and the War Manpower Commission during the 
fiscal year 1943 was subject to the provisions of the Labor-Federal Security 
Appropriation Act, Pub. No. 647, 77th Cong., approved July 2, 1942. Section 
702 of this Act provides that: 

“No part of any appropriation contained in this Act or authorized hereby to 
be expended shall be used to pay the compensation of any officer or employee of 
the Government of the United States * * * whose post of duty is in con- 
tinental United States unless such officer or employee is a citizen of the United 
States or a person in the service of the United States on the date of the approval 
of this Act who being eligible for citizenship has filed a declaration of intention 
to become a citizen or who owes allegiance to the United States. This section 
shall not apply to citizens of the Commonwealth of the Philippines.” 

The First Supplemental National Defense Appropriation Act, 1948, Pub. No. 
678, 77th Cong., approved July 25, 1942, made an appropriation for the War 
Manpower Commission, “including not to exceed $10,000 for the employment of 
aliens ;” section 202 of that Act contained general provisions prohibiting the 
employment of aliens substantially similar to those quoted above. The Second 
Supplemental National Defense Appropriation Act, 1943, Pub. No. 763, 77th 
Cong., approved October 26,'1942, made a further appropriation for the War 
Manpower Commission for the fiscal year 1943, presumedly for the same purpose 
and subject to the same conditions. 

Similar provisions to those fn the appropriation acts cited above appear in 
appropriation acts governing the administration of the War Manpower Com- 
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mission for the fiscal year 1944. Title VII of the Labor-Federal Security Ap- 
propriation Act, 1944, Pub. No. 135, 78th Cong., approved July 12, 1943, provides 
“for all necessary expenses for the general administration of the War Manpower 
Commission, including not to exceed $10,000 for the employment of aliens, * * * 
$11,000,000.” The same title contains a separate paragraph appropriating funds 
to the War Manpower Commission for employment office facilities and services, 
but this paragraph does not include any corresponding $10,000 item for the 
employment of aliens. In addition, section 205 of the Independent Offices Ap- 
propriation Act, 1944, Pub. No. 90, 78th Cong., approved June 26, 1943, provides, 
in part, that: 

“Unless otherwise specified and until July 1, 1944, no part of any appropria- 
tion contained in this or any other Act shall be used to pay the compensation of 
any officer or employee of the Government of the United States * * * whose 
post of duty is in continental United States unless such person (1) is a citizen 
of the United States, (2) is a person in the service of the United States on the 
date of enactment of this Act who, being eligible for citizenship, has filed a 
declaration of intention to become a citizen of the United States prior to such 
date, or (3) is a person who owes allegiance to the United States * * * This 
section shall not apply to citizens of the Commonwealth of the Philippines or 
to nationals of those countries allied with the United States in the prosecution 
of the war: Provided, That this section shall become effective on the date of 
enactment of this Act and shall supersede and be in lieu of similar provisions in 
appropriation acts restricting the expenditure of funds during the fiscal year 
wat. * 

While Miss Paveley was an alien throughout the period of her employment in 
the United States Employment Service, she was eligible for citizenship and in 
the service of the United States on the date of the enactment of all acts referred 
to, and had filed a declaration to become a citizen prior to the enactment of 
any of these acts. Also, being a Canadian national, she would fall within the 
special exception for “nationals of those countries allied with the United States 
in the prosecution of the war” in the quoted portion of the Independent Offices 
Appropriation Act, 1944. The only impediment to Miss Paveley’s employment 
that her alien status might give rise to, would be the special clause in the War 
Manpower Commission appropriation acts for the fiscal years 1943 and 1944, 
that is, the clause “including $10,000 for the employment of aliens.” 

This agency believes that this special clause must be construed as applicable 
to the employment of aliens other than those whose employment would be per- 
mitted under the general statutory provisions on the employment of aliens, and 
should not be construed as in any way limiting or restricting the authority of the 
War Manpower Commission to employ aliens whose employment is permitted 
under such general provisions. Under any different interpretation, a clause 
obviously designed to confer additional authority on the Commission would 
operate instead to limit authority elsewhere conferred, while the intent of 
Congress, as expressed in the general statutory provisions, to permit the em- 
ployment of certain aliens who are rendering service to the United States or 
whose nationality identifies them with citizens of the United States (e. g., na- 
tionals of the Philippines and of our allies in the war) would be defeated. 

Although the case of Miss Paveley might conceivably be disposed of without 
settling the point of interpretation raised in the preceding paragraph—either by 
charging her salary to the $10,000 items or by holding that the $10,000 clause, 
ogcurring as it does in the paragraph devoted to general administrative ex- 
penses of the War Manpower Commission, is not applicable to United States 
Employment Service employees—the impact of the $10,000 clause on the general 
authority of the War Manpower Commission to employ aliens whose employ- 
ment is otherwise permitted, is a constantly recurring question upon which clari- 
fication is desired. 

Your opinion is accordingly solicited on the following questions: 

1. May aliens excepted from the general statutory provisions prvuhibiting the 
employment of aliens, be employed by the War Manpower Commission without 
regard to the special $10,000 clause in the War Manpower Commission appropria- 
tions in the First and Second Supplemental National Defense Appropriation Act, 
1943, and in Title VII of the Labor-Federal Security Appropriation Act, 1944? 

2. Are the $10,000 sums specifically provided in its appropriation acts avail- 
able to the War Manpower Commission for the employment of aliens whose em- 


— is prohibited by the general statutory provisions on the employment of 
aliens 
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The facts stated in respect of Miss Paveley’s employment appear 
such as to exclude her from the prohibitory restriction contained in 
the cited appropriation acts relating to the employment of aliens and 
your letter seems to raise no question with respect to the legality of the 
said appointment. Rather, the question presented appears to be as to 
the effect required to be given to the $10,000 specifically appropriated 
for the employment of aliens (under the appropriation items cited in 
your letter) in the light of other provisions in the statutes restricting 
the employment of aliens. 

This office is in agreement with the view expressed in the seventh 
paragraph of your letter, supra, to the effect that the specific appropri- 
ations of $10,000 for employment of aliens, appearing in the appropria- 
tion acts cited in your letter, may be “construed as applicable to the 
employment of aliens other than those whose employment would be 
permitted under the general statutory provisions on the employment 
of aliens.” 

Accordingly, questions (1) and (2) are answered in the affirmative. 
Of course, this decision is to be regarded as limited to questions in- 
volving the availability of the appropriations for payment of compen- 
sation, and is not to be regarded as in anywise determinative of any 
question involving the qualification of aliens for employment by the 
United States under the Civil Service Laws and Regulations, or other 


laws and regulations, either qualifying or disqualifying aliens for 
employment by the United States. 


(B-39166) 


PAY—AVIATION—CONTINUANCE OF NAVY ENLISTED MEN IN FLYING 
STATUS AFTER TEMPORARY PROMOTION AS OFFICERS 


A Navy enlisted man who, after his tenfporary appointment as a warrant officer 
under the act of July 24, 1941, continued to perform aerial flights under 
orders issued to him as an enlisted man by his commanding officer, instead 
of under orders of the Bureau of Naval Personnel assigning him to flying duty 
in his status as a warrant officer as required by Executive Order No. 9195, is 
not entitled to flying pay authorized by section 18 of the Pay Readjustment 
Act of 1942, after the effective date of his temporary appointment as warrant 
officer. 

Where a Navy enlisted man, subsequent to the date of his temporary appointment 
as a warrant officer, continued to perform aerial flights under orders issued 
to him as an enlisted nfan by his commanding officer, instead of under orders 
issued by the Bureau of Naval Personnel assigning him to flying duty in his 
status as a warrant officer as required by Executive Order No. 9195, the 
saved pay provisions of section 7 (a) of the act of July 24, 1941, as amended, 
do not operate so as to save to him the flying pay of his permanent enlisted 
grade after the date of his temporary appointment as warrant officer. 

A Navy disbursing officer who, although in doubt as to the legality of a certain 
payment, proceeded to make such payment notwithstanding the fact that 
under section 8 of the act, July 31, 1894, as amended, he was entitled to submit 
the matter to this office for an advance decision, may not be relieved of 
responsibility for such erroneous payment. 
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Annee. Sennen General Yates to the Secretary of the Navy, February 
1944: 


There has been considered your letter of December 24, 1943, with 
enclosures, file JAG:K:WJG:hr SO11 7 35, requesting decision 
whether, under the circumstances hereinafter set forth, Ensign Ken- 
neth P. McDaniel, USN, and Ensign Karl C. Lackey, USN, are entitled 
to flying pay provided by section 18 of the Pay Readjustment Act of 
1942, 56 Stat. 368, for officers, warrant officers, enlisted men, etc., who 
by orders of competent authority are required to participate and do 
participate regularly and frequently in aerial flights. 

It appears that prior to June 25, 1942, these officers then serving as 
enlisted men—aviation chief machinist’s mates—by orders of compe- 
tent authority were required to participate and did participate regu- 
larly and frequently in aerial flights and accordingly they were at that 
time being credited with or paid flying pay as provided in the cited 
statute. On June 25, 1942, presumably under the authority of the act 
of July 24, 1941, 55 Stat. 603, they were given temporary appointments 
as machinists (warrant officers), McDaniel accepting such appointment 
on November 10, 1942, and Lackey on August 8, 1942. 

By the terms of Executive Order No. 9195, dated July 7, 1942, in 
order to be entitled to flying pay warrant officers of the Navy must be 
assigned to duty requiring regular and frequent flights by orders of the 
Bureau of Naval Personnel. Apparently no orders were ever issued 
by the Bureau of Naval Personnel to McDaniel and Lackey assigning 
them to flying duties subsequent to their temporary appointment as 
machinists nor were such orders issued—at least not before August 
1943—subsequent to their temporary appointments as ensigns on May 
15 and June 15, 1943, respectively. However, it is stated that during 
the entire period after their temporary appointment as machinists, 
and as ensigns, and until August 1943, they continued to perform aerial 
flights under orders issued to them as enlisted men by the Commanding 
Officer, Naval Proving Ground, Dahlgren, Virginia, and that for such 
period they were credited with or were paid the pay and allowances, 
with flying pay, of their permanent enlisted grade of aviation chief 
machinist’s mate. In an undated statement, contained in the file, the 
disbursing officer paying their accounts, Lieutenant G. O. R. Roberson 
(SC), USN, makes the following explanation with respect to these 
payments : 

When Ensigns Lackey and McDaniel (then Aviation Chief Machinist’s Mates 
(permanent appointment) ), received their temporary appointments as Warrant 
Machinists, a careful study of Alnavs 188, 205, and 218 of 1942 and of all other 
available existing instructions was made. Various persons in the Bureau of 
Supplies and Accounts were also contacted by telephone and questioned as to the 
propriety of crediting these officers with the pay of their permanent enlisted status 


plus allowances, ,which including aviation pay, was greater than their pay as 
warrant officers. 
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The conclusion of this study was that they were entitled to receive their savea 
pay and allowances, including aviation pay, if substantiated by flight certificates. 
Flight certificates were furnished substantiating credits of aviation pay to their 
accounts. 


It was believed that the issuance of orders to duty involving flying, by the 
Commanding Officer, in the case of Officer Personnel drawing saved pay of their 
enlisted status, constituted competent authority within the méaning of the law. 

However, when “administrative examination” of the pay rolls for the Fourth 
Quarter 1943 was made, exception was taken to the credit of “aviation pay”, 
stating that no orders to duty involving flying, issued by competent authority, 
were on file. The Bureau of Supplies and Accounts, holds that the fact these 
officers are drawing “saved pay of their permanent enlisted status” does not 
authorize their being ordered to duty involving flying, except by Bureau of 
Naval Personnel Orders, and they were not, therefore, entitled to draw aviation 
pay. 

You now request decision as to whether under the provisions of sec- 
tion 7 (a) of the act of July 24, 1941, 55 Stat. 604, the payments as 
made were authorized by law, particular reference being made to 
decision of this office dated August 31, 1943, 28 Comp. Gen. 147; and, 
if not, whether the officers may be permitted to retain the amounts thus 
received on the basis of their having been in a de facto status during 
the period in question, under the ruling in the case of Royer v. United 
States, 268 U.S. 394. 

Section 7 (a) of the act of July 24, 1941, swpra, as originally enacted, 
provided in pertinent part: 

* * * That no person temporarily appointed under the authority of this 
Act shall suffer any reduction in pay and allowances to which he would have 
been entitled had he not been so temporarily appointed. 

That proviso was amended by the act of November 30, 1942, 56 Stat. 
1023, to read as follows: 
That no person temporarily appointed under the authority of this Act shall 


suffer any reduction in pay and allowances to which he was entitled at the time 
of such temporary appointment * * * 


In the decision of August 31, 1943, 23 Comp. Gen. 147, referred to in 
your letter, there was considered the case of a lieutenant in the Navy 
who, while serving as an aide to a rear admiral, was promoted to the 
temporary grade of lieutenant commander under the authority of 
the said act of July 24,1941. He continued to serve as an aide after 
such promotion and he claimed the saved pay and allowances of a 
lieutenant including the additional pay for an aide under the provision 
of section 7 (a) of the act of July 24, 1941. While one of the quali- 
fications to entitle an officer of the Navy to additional pay as an aide 
is that the officer be of a grade not above lieutenant, it was held that by 
virtue of the statutory provision referred to the officer was entitled to 
continue to draw his pay and allowances of his permanent grade of 
lieutenant, including aide’s pay, while serving under his temporary 
appointment as lieutenant commander provided he continue to serve 
alsoasanaide. In that connection it was stated (23 Comp. Gen. 149) : 


* * * Jf Lieutenant Gaylord Had not been temporarily promoted to the 
rank of lieutenant commander, unquestionably he would have been entitled to 
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aide’s pay while he continued to serve as an aide. It follows that under the 
express terms of the statute and the principles stated in the decision of May 15, 
1942, 21 Comp. Gen. 1012, supra, such pay was saved to him, in conjunction with 
other pay and allowances of his permanent grade, while he continued to serve 
as an aide after his temporary promotion to a higher rank, and while the total 
of the pay and allowance of the lower permanent grade, including aide’s pay, 
was in excess of the pay and allowances of his higher temporary grade, excluding 
aide’s pay not authorized to be paid in such higher grade. * * 

However, it will be noted that there were no formalities necessary to 
permit the officer in that case to continue to serve as an aide. The 
only question involved was whether, while so continuing to serve, he 
would by virtue of the provisions in section 7 (a) of the act of July 24, 
1941, supra, be entitled to continue to receive the pay and allowances 
of his permanent rank of lieutenant, including aide’s pay, regardless 
of the fact that as a lieutenant commander he would not under the law 
be entitled to aide’s pay. 

In decision of July 14, 1948, 23 Comp. Gen. 21, 24, it was stated that 
the above-quoted provision of section 7 (a) of the act of July 24, 1941, 
would not operate to save flying pay for periods after the temporary 
appointment when the person was not on flying duty, because the re- 
duction in such cases is not due to the temporary appointment but to 
being relieved from flying duty. As stated above, in order to be en- 
titled to flying pay, officers of the Navy, including warrant officers, 
must be assigned to duties requiring them to participate regularly 
and frequently in aerial flights by orders of the Bureau of Naval 
Personnel. See, in this connection, Article 2142-6, (c) (1) (b), 
Bureau of Supplies and Accounts Memoranda, which provides that in 
computing saved pay and allowances, on the basis of enlisted pay, only 
items which the temporary officer was receiving at the time of his tem- 
porary appointment are to be included and that extra compensation 
for aviation duty, also, may be computed provided he is assigned to 
duty involving flying in his status of temporary officer. The officers 
here concerned were not so assigned ; therefore, the said saving provi- 
sion of section 7 (a) of the act of July 24, 1941, would not have any 
application to their situation. Your question in this respect is an- 
swered in the negative, leaving for consideration your further queston 
whether these officers are entitled to retain amounts received by them 
as flying pay on the basis of their having been in a de facto status dur- 
ing the period involved. 

Section 7 (a) of the act of July 24, 1941, supra, provides: 

* * * That except as otherwise provided herein no person who shall accept 
a commission or warrant under sections 2 and 3 of this Act shall, while serving 
thereunder, be entitled to pay or allowances except as provided by law for the 
position temporarily occupied * 

An assignment to flying duty is not an appointment to an office. In 
the Royer case, referred to by you, there was considered the question 
as to whether the appointment of an officer to the rank of major, not 
being a de jure appointment, could be considered as having placed the 
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officer in a de facto status as major. Here there is no appointment to 
any office, but merely an assignment of additional or special duty to 
de jure members of the service. Furthermore, even were the case one 
which otherwise might be for consideration under the principle of the 
Royer case, the facts here present are such as would preclude any 
favorable determination in that respect. In order for there to be a 
de facto status the propriety of the appointment must have been free 
from doubt, insofar as the appointing power is concerned, at the time 
it wasmade. Here the commanding officer admittedly was in doubt as 
to what course of action should be taken. Such doubt could have been 
resolved by a formal submission of the matter to the proper authorities 
for determination. However, the commanding officer elected to act 
upon his own initiative and the fact that the action he thus decided to 
take was incorrect cannot operate to obligate the Government for the 
erroneous payments resulting therefrom. Moreover, from the dis- 
bursing officer’s statement, hereinbefore quoted, it is apparent that he 
was in doubt as to whether the payments here involved were legal. 
Yet, he proceeded to make such payments, notwithstanding the fact 
that under section 8 of the act of July 31, 1894, 28 Stat. 208, as amended 
by the act of June 10, 1921, 42 Stat. 24; 310. S. C. 74 (see, also Article 
2302, Bureau of Supplies and Accounts Manual), he was entitled to 
submit the matter to this office for an advance decision. Under such 
circumstances, there would be no basis for relieving him from re- 
sponsibility for the erroneous payments thus made. See 14 Comp. 
Gen. 464. 

In view of the foregoing, there would appear no basis in law for per- 
mitting Ensign McDaniel and Ensign Lackey to retain amounts errone- 
ously received by them for flying pay after the dates upon which they 
were given temporary appointments as machinists. 

The papers transmitted with your letter are returned herewith as 
requested by you. 


(B-39555) 


AGENTS—LIABILITY FOR ACTS OF IMPOSTER IN PROCURING 
SUPPLIES ON CREDIT OF UNITED STATES 


Where an official credit card and the official Government car identified thereon 
were stolen from a Government employee by a 16-year old youth who secured 
gasoline and oil for use therein by displaying the credit card and signing 
delivery tickets therefor with a fictitious name, the actions of such a person, 
who was not an agent or employee of the United States, may not be regarded 
as imposing any legal liability upon the Government for the payment of such 
supplies. 


Acting Comptroller General Yates to Hazel Q. Smith, Department of Commerce, 
February 11, 1944: 


Reference is made to your létter of January 20, 1944, requesting 
decision as to whether you are authorized to certify for payment a 
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voucher in favor of the Standard Oil Company of California, in the 
amount of $4.87, for gasoline and oil allegedly furnished on October 
5, 1943, for use in official car C-21 of the Civil Aeronautics Board 
Safety Bureau. 

From memoranda accompanying your submission, it appears that 
car C-21 was stolen from in front of the residence of Investigator 
A. E. Cabana of the Civil Aeronautics Board Safety Bureau, in Reno, 
Nevada, on October 3, 1943, by a 16-year-old youth (and his 14-year- 
old girl companion), later identified by police as Mack D. Colvin, in 
whose possession it remained until recovered at Long Beach, Cali- 
fornia, on October 5. Colvin is reported to have admitted securing 
gasoline by displaying a Civil Aeronautics Board credit card, which 
was stolen with the car, signing delivery tickets therefor with the 
name “Oman C. Ritch.” 

The three original delivery tickets presented by the Standard Oil 
Company of California in support of its invoice for $4.87, the amount 
of the voucher, are so receipted. In view thereof, it is evident that 
the gasoline and oil in question was obtained by Colvin and used for 
his own personal benefit, and, since he was an imposter, that the United 
States did not voluntarily assume any responsibility or receive any 
benefit in connection with the transactions. 

It seems likely that the Standard Oil Company of California may 
not be aware of these facts. Apparently, its claim is predicated upon 
supposed dealings with an authorized agent of the Government and 
a resultant contract requiring payment for the supplies furnished 
through such agent. Of course, no agency existed, the indicia of 
authority employed by the pretender having been stolen, and no con- 
tract was created either expressly or by implication. In this connec- 
tion, it is a basic principle of the law of agency that every person deal- 
ing with an agent is bound to investigate and to assure himself that 
an agency actually exists, and it must be doubted that the diligence 
required to satisfy such duty was exercised in the present matter. The 
recognition by the claimant’s employees of the 16-year-old youth as a 
proper person to be operating an official Government car and to pur- 
chase gasoline and oil therefor on the credit of the United States 
was imprudent, if not negligent. The possession of a credit card, 
or of the official car identified thereon, in itself alone, does not justify 
an extension of credit to the bearer as a representative of the United 
States. The service station employees to whom such cards are pre- 
sented should require competent evidence as to the identity and official 
status of the persons holding them. Al] Federal employees authorized 
to use official cars and to purchase gasoline and oil on the credit of the 
Government have available means of readily establishing these facts. 

While contracts with the Government are construed generally in 
the same manner as contracts between private individuals, this does 
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not militate against the rule, applicable to public contracts generally, 

that those who deal with the agents of the public must, at their own 

peril, inquire into the power of such persons to bind the public. 
Rosenberg, et al. v. United States, 31 F. 2d 838, 840, certiorari denied 
280 U.S. 571. A distinction between the liability of individuals and 
that of the Government with respect to their agents has long been 
recognized by the courts. Although the former are liable to the extent 
of the power apparently given to their agents, due to the necessity 
of protecting the public interests the Government is liable only to the 
extent of the authority or power it has actually given to its agents. 
Whiteside v. United States, 93 U. S. 247; 16 Comp. Gen. 325. 

' The United States is neither bound nor estopped by acts of officers 
or agents acting without authority, and limitations on authority to 
impose contract obligations upon it are as applicable to contracts 
by implication as they are to those expressly made. See Sutton v. 
United States, 256 U. S. 575; Pan American Company v. United 
States, 273 U. S. 456; and Providence Engineering Corporation v. 
Downey Shipbuilding Corporation, 294 F. 41, certiorari aan 264 
U. S. 586. 

Thus, even had Colvin been an agent of the United States he 
clearly was without authority to procure gasoline and oil, for his 
own use, on the credit of the Government and, under the foregoing 
rules, could impose no liability on the Government for the supplies 
obtained. The fact remains, however, that Colvin was not an agent 
or employee of the United States and the United States cannot be 
bound by acts of persons who never have been its agents. See Vewman 
v. United States, 28 F. 2d 681, certiorari denied 279 U. S. 839; Beard 

v. United States, 59 F. 2d 940, 941. 

Inasmuch, therefore, as no contractual liability existe on the part 
of the United States to pay for the gasoline and oil furnished you are 
advised that the voucher may not properly be certified for payment. 

The voucher and supporting papers will be retained in the files of 
this office. 


(B-39689) 


HOLIDAY COMPENSATION—PART TIME EMPLOYEES PAID ON 
PER ANNUM BASIS 


Inasmuch as the per annum part time compensation of an employee regularly 

employed part time is computed by multiplying the per annum salary rate 
properly fixed for similar full time service based on 360 days per annum by 
the fraction of time actually worked by the part time employee—which 
computation results in the payment of compensation for every day of the 
year, including Sundays and holidays—part time employees paid on a per 
annum basis are entitled to compensation for Christmas Day, 1948, a legal 
holiday on which they were prevented from working because the office was 
closed on that day. 
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Acting Comptroller General Yates to A. J. McCollum, Department of Agriculture, 
February 11, 1944: 


Reference is made to your letter of January 21, 1944 (your file 
1—AJM), as follows: 


There has been presented to me for certification, as Authorized Certifying 
Officer, the attached payroll voucher, Standard Form 1013D-Revised, in favor 
of Florence P. Johnson, in the amount of $11.50 represented as salary earned for 
December 18 and December 25, 1943. . 

As evidenced by the attached copy of Personnel Form No. AD-126, Miss John- 
son was appointed October 30, 1943, as a Junior Clerk-Stenographer, CAF-2, 
at $240.00 per annum, on a War Service Appointment to terminate not later 
than October 29, 1944 (Part-Time). The personnel form further states that 
“Miss Johnson will work from 9:00 A.M. to5:30 P.M. (8 Hours) on Saturday.” 

The policies and procedures prescribed for the employment of part-time per- 
sonnel in the United States Department of Agriculture are contained in Office 
of Personnel Circular No. 129, dated January 9, 1943. 

Since the office was closed on December 25, Miss Johnson was unable to work 
on this day. The attached payroll has been prepared in accordance with the 
formula prescribed in your decision B-34459, dated May 17, 1943, in such a 
manner as to provide for payment for December 18 and 25 as follows: 


16. 15 
ie * 360 X $240=$10.00+$1.50 (15% in lieu of overtime) 


Your decision as to whether Miss Johnson may be paid for December 25 is re- 
spectfully requested. 


In the decision of May 17, 1943 (B-34459) , 22 Comp. Gen. 1043, to 
which you refer, it was held (quoting from the syllabus) : 


The basic annual salary of a part time employee, as defined in the regulations 
issued pursuant to the War Overtime Pay Act of 1943, on which is to be computed 
the 15 percent additional compensation authorized by section 3 (c) of said act, 
should be computed by dividing the number of hours the part time employee works 
per week by the number of hours in the administrative workweek currently in 
effect for full time employees of the same class, and multiplying the quotient by 
the basic annual salary rate for full time service established by the Classifica- 
tion Act. Rules stated in 22 Comp. Gen. 738. id. 827, with respect to additional 
compensation under the act of December 22, 1942, for part time employees, need 
not be regarded as remaining in effect beyond April 30, 1943—the expiration date 
of that act. 

In the case of part time employees employed on a per annum salary rate basis 
to work a designated number of hours per week with differing lengths of work 
days during the week, the basic compensation, on which is to be based the 15 per- 
cent additional compensation authorized for such employees by section 3° (c) 
of the War Overtime Pay Act of 1943, for 15-day semimonthly pay periods (includ- 
ing any such pay period during which the employee is in a pay status for only a 
portion of the period) should be computed by the following formula: Hours ac- 
tually worked during the pay period divided by the hours that should have been 
worked, times 15/360, times the part time annual salary rate. 22 Comp. Gen. 889, 
amplified. 


The per annum part-time compensation of an employee regularly 
employed part time is computed by multiplying the per annum salary 
rate properly fixed for similar full time service based on 360 days per 
annum, by the fraction of time actually worked by the part-time em- 
ployee. 11 Comp. Gen. 211. Hence, a part-time employee paid on an 
annual basis is paid compensation for every day of the year, including 
Sundays and holidays, regardless of whether work is performed on 
every day. It follows, therefore, that part-time employees paid on 
an annual basis are entitled to compensation for Christmas Day, 1943, 
a legal holiday on which they were prevented from working because 
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of the fact that the office was closed. Cf. decisions of December 8, 
1943, B-38663, to the Secretary of War, 23 Comp. Gen. 415, and Jan- 
uary 25, 1944, B-39390, to the Postmaster General, 23 Comp. Gen. 538. 
Accordingly, the voucher, if otherwise correct, may be certified for 
payment. 
The voucher and supporting papers are returned herewith. 


(B-39287) 


SUBSISTENCE—PER DIEMS—LEAVES OF ABSENCE DURING 
TRAVEL STATUS 


An employee who, while in a travel status, commenced a period of leave of absence 
of more than one day after his prescribed hours of duty and returned to duty 
at the beginning of a workday following the expiration of such period of 
leave is to be regarded, under paragraph 45 (a) of the Standardized Gov- 
ernment Travel Regulations, as in a subsistence status until midnight of the 
day on which his leave commenced, as well as from 12: 01 a. m. of the day on 
which he returned to duty, so as to entitle him to a full per diem in lieu of 
“subsistence for each of those days. 


Acting Comptroller General Yates to J. D. Secrest, Department of the Interior, 
February 12, 1944: 


There has been considered your letter of January 1, 1944, as follows: 


There has been presented to the undersigned Authorized Certifying Officer the 
claim of Mr. Eldie L. King, Helium Plant Operator, Amarillo, Texas, for reim- 
bursement of travel expenses involving a claim for full per diem September 9, 
leaving official duty for annual leave at 5 p. m. and also a claim for full per 
diem September 13, returning to official duty from annual leave at 8:30 a. m. 
The hours of official duty at the Otis Helium Plant are 8:30 a. m. to 5 p. m. and, 
therefore, departure on September 9 is not after the office hours, under your deci- 
sion in Volume 18, Page 320, nor would the return to duty at 8:30 A. M., Sep- 
tember 13, constitute a return prior to prescribed hours. 

It has always been the rule in this Bureau that full per diem for the day pre- 
ceding leave of absence should be based on performance of duty subsequent to 
prescribed hours and that per diem on return to duty status should be allowed on 
the basis of the hour of return to actual (not theoretical) duty. At Amarillo we 
would allow % of a day’s per diem for September 9 and % for September 13. 
However, the Supervising Officer has questioned this procedure in the following 
statement : 

“This particular phase is very difficult to understand and I would appreciate 
additional information that I can submit to the other plants to aid them in the 
preparation of travel vouchers. It would seem to me that if a person was off 
on annual leave and they took off after the office hours on Monday and did not 
return to work until Wednesday morning at 8: 45 they should be paid for a full 
day on the 15th and a full day on the 17th. It is, of course, impossible to show 
official duties after the prescribed office hours before and after the office is closed. 
I know from personal experience that whenever a traveler is in another town 
working with some company and the office closes, no work is done after that time; 
neither do they work before the office opens the next morning. In case of people 
traveling to the Amarillo plant, they could not reach the office prior to 8:45 
unless they drove their own car or hired a taxi. The plant bus does not get to the 
plant until 8:45 in the morning. Then again, they could not do any official duties 
after 5:15 in the afternoon, due to the fact that the bus goes in at 5:20 and they 
would have no way of returning to the plant unless they were loaned one of our 
cars or hired a taxi to return to duty. It would, therefore, seem if the employee 
has worked the full number of hours in the office, that what that person did after 
office hours would be of no concern to the General Accounting Office. It also 
seems that if the employee returned to duty at the beginning of the office hours, 
what that employee did prior to the beginning of the official work day would be 
of no concern to the General Accounting Office.” 
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While Sunday, preceding leave, does not enter into the question in this voucher, 
it is a factor in many accounts and the Bureau of Mines has adhered to the 
practice of denying per diem in lieu of subsistence where Sunday follows the last 
work day or precedes the day on which work again is resumed. 

For example, an employee works until 6 P. M. Saturday but remains at his 
temporary duty station Sunday without performing duty. Monday he is on 
annual leave and resumes actual duty the following Monday at 8 A. M. If the 
prescribed hours were 8 A. M. to 6 P. M., % of a day’s per diem would be allowed 
for Saturday—none for Sundays at the beginning and ending of the leave period. 
Sea eT of a day would be allowed for Monday where employee reported 
at8 A. M. 


These questions are arising so frequently that I will appreciate your consider- 
ation of the instant claim, which is herewith transmitted, as well as an ad- 
visory answer on per diem for Sunday, before and subsequent to leave. 

On the submitted voucher, which covers the period from September 1 
to 15, 1943, during which period Mr. King was absent from his head- 
quarters, Amarillo, Texas, on temporary duty in Kansas, claim is made 
for $60 per diem for 12 days at $5, from September 1 to 9, and 13 to 15. 
The employee states that he went on leave at 5 p. m. Thursday, Septem- 
ber 9, from duty at Otis Helium Plant, Otis, Kansas, and returned to 
duty from leave at 8:30 a.m. Monday, September 13, at which time he 
left the plant in a private automobile at no expense to the Government, 
arriving at Cunningham Helium Plant, Cunningham, Kansas, at 10: 30 
a.m. ofthat day. He states that the hours of official duty at the Otis 
Plant are from 8:30 a. m. to 5 p. m. and that he is claiming a full day 
of subsistence September 9 and 13 pursuant to paragraph 45 (a) of 
Standard Government Travel Regulations as leave did not begin or 
terminate during his prescribed hours of duty. The employee’s state- 
ment as to his prescribed hours of duty is corroborated in your letter. 

The decision of October 7, 1938, 18 Comp. Gen. 319, cited in your 
letter, is an interpretation of the specific wording of paragraph 51 of 
the Standardized Government Travel Regulations in the light of prior 
decisions of this office regarding absences from official station of 10 
hours or less between the hours of 8 a. m. and 6 p. m. and should not be 
used as a basis for computing per diem allowance of an employee who 
takes leave of absence while in a travel status away from official sta- 
tion, whose per diem allowance is governed by the provisions of para- 
graph 45 (a) of the regulations, the first and second sentences of 
which read as follows: 


If leave of absence of any kind begins or terminates within the traveler’s 
prescribed hours of duty, subsistence allowance will terminate or begin at the 
same time. If the leave of absence does not begin or terminate within the 
traveler’s prescribed hours of duty the traveler will be regarded as being in a sub- 
sistence status until midnight of the last day on which actual service is rendered 
preceding the leave of absence and from 12.01 o’clock a. m., of the day on which 
actual service is resumed. 


In decision of August 28, 1929, 9 Comp. Gen. 87, in which the above 
provisions (then paragraph 45 (b) of the regulations) were applied, 
there was considered the case of an employee on leave of absence for 
more than one day while in a travel status who returned to duty at 
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the beginning of a workday, and it was held that he was entitled to 
a full per diem for the calendar day on which he returned to duty. 
In decision of June 18, 1948, B-34552, it was stated : 

The per diem in lieu of subsistence is computed on the basis of the calendar 
day beginning and ending at midnight whereas leave uf absence is computed 
on the basis of the number of hours in the work day beginning and ending accord- 
ingly. ‘The first and second sentences of paragraph 45 (a) of the Standardized 
Government Travel Regulations, above quoted, relate to absence while in a travel 
status on more than one work day, whereas the last sentence of the regulations 
relates to absence while in a travel status only for a part of one work day. 
Referring to the last sentence of the regulations, if the absence only for a part 
of one work day does not exceed one-half of the work day, whether or not the 
beginning or termination of the leave coincides with the beginning or ending 
of the work day, the employee does not lose his per diem for that day, if the 
employee enters on duty at the beginning hour of the next work day. That is to 
say, it is only where the absence on one work day exceeds one-half of the work 
day that no per diem may be claimed for that calendar day. * * * 

Mr. King worked the full prescribed hours of duty on September 
9, and since leave of absence is computed on the basis of the number 
of hours in the workday beginning and ending accordingly, it cannot 
be said that leave began within the prescribed working hours or, in 
fact, began on that day. Therefore, he should be regarded as in a 
subsistence status until midnight of September 9, and entitled to 
$5 per diem. Likewise, since he stated that he returned to duty on 
September 13 at 8:30 a. m., the beginning of his workday, he was in 
a subsistence status from 12:01 a. m. of that day, and should be allowed 
a full per diem for that day. There is no basis under the regulation 
(paragraph 45 (a)) for a requirement of performance of duty before 
or after office hours, in addition to the prescribed hours of work, in 
order that an employee may be entitled to the full per diem allowance. 

Since, in the light of the foregoing the employee here involved is 
entitled to per diem for 12 days, as claimed, the submitted voucher, 
if otherwise correct, may be certified for payment. 

The voucher and supporting papers are returned herewith. 

As the question posed in the antepenultimate and penultimate para- 
graphs of your letter is not involved in the voucher presented with 
your letter, I am without authority to render you a decision on that 
question in your capacity as a certifying officer. See 21 Comp. Gen. 
1128; and B-28501, dated September 5, 1942 (particularly with ref- 
erence to the second question therein). 


(B-39374) 
CONTRACTS—MAXIMUM PRICE REGULATIONS—EMPTY CONTAINERS 


Where a contract for the furnishing of alcohol in steel drums at a stipulated 
unit price per gallon provided that a credit of $1.25 would be allowed for each 
empty drum returned to the contractor, the return of the drums for credit 
pursuant to the terms of the contract may not be regarded as a “sale” of 
such drums within the meaning of Maximum Price Regulation No. 43, pro- 
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hibiting the sale on and after October 12, 1943, of used steel drums at a price 
in excess of $1, as the Government merely held the drums as a bailee until 
emptied and returned, and, therefore, a reduction in the credit allowance of 
$1.25 for empty drums returned on and after October 12, 1943, is unauthorized. 

Where a bid for the furnishing of alcohol in steel drums was prepared in strict 
accordance with Maximum Price Regulation No. 28—which fixes a maximum 
price for the sale of alcohol and provides that if the seller requires the return 
of drums the price of the alcohol shall be decreased by an amount equal to the 
maximum price established for the sale of such drums—and the established 
maximum price for the sale of drums was reduced, after the date of the sub- 
mission of the bid, from $1.25 to $1 pursuant to Maximum Price Regulation 
No. 43, there is no authority to amend the contract to change the drum 
allowance from $1.25 to $1. 


Acting Comptroller General Yates to the Administrator of Veterans’ Affairs, 
February 12, 1944: 

There has been considered your letter of January 5, 1944, request- 
ing decision as to whether the allowance for the return of empty drums 
provided for in two contracts of the Veterans’ Administration for the 
sale and delivery of ethyl alcohol may be reduced by the contractors in 
view of the promulgation by the Office of Price Administration of 
Maximum Price Regulation No. 43, effective October 12, 1943. 

The first of the contracts referred to in your letter—contract No. 
VAp-19131, dated February 25, 1943, with the Commercial Solvents 
Corporation—provided for the furnishing of various quantities of 
alcohol at stipulated unit prices per gallon to be delivered in steel 
drums of 30 and 54 gallons, f. 0. b. Veterans’ Administration Supply 
Depots at Hines, Illinois, and Perry Point, Maryland. It appears 
that, pursuant to a request contained in the invitation for bids that 
bidders state the conditions under which they would supply drums, 
the said contractor stipulated that “Shipment is contemplated in 
ICC17-E steel drums and preference rating of AA-5 or higher will 
be required by us to obtain containers.” Also, the invitation for bids 
notified bidders that the alcohol was to be distributed from the 
above-mentioned supply depots to various Veterans’ Administration 
hospitals throughout the country and, consequently, that the original 
shipping drums which a contractor might furnish, would be widely 
distributed from the original destination and that several months 
might elapse before the drums would become empty and be available 


for return to the contractor. The contractor stipulated in its bid 
as follows: 


A credit of $1.25 each will be issued foy all’empty drums returned and received 
by us in good condition at our plant of origin, freight collect. 


With respect to such contract it is stated in your letter of January 
5, 1944, as follows: 


Delivery has been completed by the Commercial Solvents Corporation to 
Veterans Administration Supply Depots, Perry Point, Maryland, and Hines, 
Illinois, from which points alcohol is distributed to Veterans Administration 
Facilities when required. The empty drums are returned direct to the contrac- 
tor’s plant, freight collect, for a refund of $1.25 each, and several months may 
elapse before all empty drums are returned for credit. 
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Information has been received from several Veterans Administration Facilities 
that the Commercial Solvents Corporation will not refund the stipulated amount 
for empty drums returned, claiming that under the terms of OPA Regulation 
#438, effective October 12, 1948, they are prevented from allowing more than $1.00 
for the return of this type of drum. The Office of Price Administration regula- 
tion makes no provision for honoring any old contracts at the original terms, and 
the above concern states it is compulsory on their part to comply with the terms 
of the regulation. 


Maximum Price Regulation No. 43 of the Office of Price Administra- 
tion, issued on October 6, to be effective October 12, 1943, provides, in 
pertinent part, as follows: 


Seorion 1. * * * On and after October 12, 1943, regardless of any contract 
or obligation : 

(a) No person shall sell or deliver used steel drums, pails and containers, or 
the service of reconditioning used steel drums of a capacity of 50-58 gallons in- 
clusive, at prices higher than the maximum prices permitted by this regulation. 

(b) No person shall buy or receive any used steel drums, pails or containers, or 
the service of reconditioning used steel drums of a capacity of 50-58 gallons in- 
clusive, at prices higher than the maximum prices permitted by this regulation. 

” + * co * aa * 


Sec. 6. * * * The maximum prices for raw used steel drums, pails and 
containers when sold by any person other than one who purchased for resale, 
f. o. b. the place where the drum, pail or container is sold, shall be as follows: 
[The maximum price established for the sale of drums of 50-58 gallons capacity 
in States other than California, Oregon or Washington was fixed at $1.00.] 


* ., * ” = * * 

Seo. 7. * * * The maximum prices for raw used drums, pails or containers 
when sold by a person who has purchased for resale, shall be as follows * * *, 
[The maximum price for drums 50-58 gallons capacity when sold in States other 
than California, Oregon or Washington and delivered to purchaser was fixed 
at $1.35. ] 

If it may be said that the return of the drums by the Veterans’ Ad- 
ministration to the contractor pursuant to the terms of the instant 
contract, as set forth above, constitutes a sale of the drums within the 
meaning of the above quoted provisions of Maximum Price Regula- 
tion No. 43, then, in view of the provisions of section 4 (a) and section 
302 (h) of the Emergency Price Control Act of 1942, 56 Stat. 24, 28 
and 37, it would be unlawful for the United States to demand or receive 
for drums returned to the contractor on and after October 12, 1943, 
any amount in excess of the applicable prices specified in section 6 (a) 
of the said Regulation No. 43—notwithstanding that the contract in- 
volved may have provided for the payment by the contractor of a 
higher price. See 21 Comp. Gen. 1046 ; 22 id. 484. 

However, it does not appear from the present record that the return 
of the drums by the Veterans’ Administration to the contractor pur- 
suant to the said terms of contract No. VAp-19131, may be said to 
constitute a sale thereof within the meaning and intent of the above- 
quoted provisions of Regulation No. 43. It is to be noted that the 
contract was one primarily for the sale and purchase of alcohol and 
that the delivery of the steel drums by. the contractor to the Govern- . 


- 





DECISIONS OF THE COMPTROLLER GENERAL 591 


ment was merely incident thereto. It is to be noted further that it 
does not appear to have been the intention of the parties that, at the 
time the alcohol was delivered by the contractor to the destination 
specified, title to the steel drums as well as to the alcohol was to vest 
in the United States. On the contrary, the terms both of the invita- 
tion for bids and of the contractor’s bid indicate that the intent of 
the parties was that the Veterans’ Administration would merely hold 
the drums as a bailee until the alcohol was used at which time they 
would be returned to the contractor. Thus, in the invitation for 
bids, the Veterans’ Administration expressly notified bidders that 
the drums were to be returned and requested bidders to state the 
conditions under which they would supply such drums. In response 
thereto, the instant contractor stipulated in its bid that a “credit of 
$1.25” would be allowed for all empty drums returned by the Veterans’ 
Administration and received by the contractor in good condition. In 
other words, it appears that the contractor included in its bid price 
the sum of $1.25 as a deposit on each drum to insure the return thereof 
by the Veterans’ Administration. Hence, it cannot be said that, 
under the terms of the contract here involved, title to any of the drums 
which are returned by the Veterans’ Administration had passed to the 
Government at the time the alcohol was delivered by the contractor. 
Consequently, since it was not the intention of the parties that title 
to the drums was to vest in the United States immediately upon de- 
livery of the alcohol, it may not be said that the return of the drums 
by the Veterans’ Administration constitutes a sale thereof to the 
contractor within the meaning of section 6 of Maximum Price Regu- 
lation No. 48, quoted above. 

Moreover, while it is stated in your letter of January 5, that the 
contractor will not refund the sum of $1.25 for any drums returned 
after October 12, 1943—on the ground that under the terms of said 
Regulation No. 43 it is prevented from allowing a credit of more 
than $1 for the type of drums involved—it does not appear that either 
the contractor or the Veterans’ Administration has received from the 
Office of Price Administration a definite ruling to the effect that such 
a refund would constitute a violation of the regulations. However, 
even if it be assumed that title to the drums had passed to the Gov- 
ernment at the time the alcohol was delivered by the contractor, the 
terms of the contract discussed above show clearly that, based on such 
assumption, it was the intention of the Veterans’ Administration to 
resell the drums to the contractor. Therefore, the return of the drums 
by the Veterans’ Administration to the contractor would constitute a 
sale by a person who had purchased the same for resale and, under 
the provisions of section 7 of Maximum Price Regulation No. 43, 
quoted above, the maximum price fixed for such a resale is $1.35. 
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Hence, the allowance by the contractor of the credit of $1.25 stipulated 
in the contract for each drum returned by the Veterans’ Administra- 
tion would not constitute a violation of Regulation No. 43 even if such 
return is to be considered a sale. 

Accordingly, you are advised that, on the present record, there is 
no authority for permitting any reduction in the credit allowance of 
$1.25 specified in contract No. VAp-19131 for empty drums returned 
by the Veterans’ Administration. 

The second contract referred to in your letter—No. VAp—19834, 
entered into with the U. S. Industrial Chemicals, Inc., and consisting 
of the contractor’s bid dated September 22, 1943, and the Government’s 
acceptance thereof on October 26, 1943—provides for the delivery of 
4,050 gallons of ethyl alcohol in steel drums: of 54 gallons each to the 
Veterans’ Administration Supply Depot at Perry Point, Maryland, 
at a unit price of 57 cents per gallon, f. o. b. contractor’s shipping point, 
less a “drum salvage allowance” of $1.25 on 75 drums, or $93.75, plus 
a “drum deposit” of $5 each on the 75 drums, or $375. With respect 
to the “drum deposit”, the contractor’s bid contained the following 
stipulation—“Drums on a deposit returnable basis Deposit payable 
with invoice.” Also, it appears that the invitation, pursuant to which 
the contractor submitted its bid, contained a notation that the alcohol 
was to be distributed to various Veterans’ Administration hospitals 
and that several months would elapse before the original shipping 
drums became empty and were available for return to the contractor. 

The bid submitted by the contractor apparently was prepared in 
strict accordance with the provisions of section 1412.263, subsections 
(a) and (d) of Maximum Price Regulation No. 28, issued by the Office 
of Price Administration on February 22, 1943, to be effective on and 
after February 27, 1943. It appears that subsection (a) (2) of said 
section 1412.263 fixed the maximum prices for sales of ethyl alcohol 
in steel drums for delivery f. o. b. manufacturer’s production point and 
that subsection (d) of said section provides as follows: 

(d) Containers.—No extra charge may be made for containers. The seller may, 
however, require the buyer to return a container, but where he does so the maxi- 
mum price for the contents of any such container as established by paragraphs 
(a), (b) and (c) above shall be decreased by an amount equal to the maximum 
price established by the applicable regulation of the Office of Price Administra- 
tion for a used container of the same kind in good condition, f. 0. b. buyer’s plant. 
Where a seller requires the return of a container, he may charge a reasonable 
deposit for the return of such container. The deposit must be repaid to the 
buyer upon his return of the container in good condition within a reasonable time. 


Transportation costs with respect to the return of empty containers to the seller 
shall in all cases be borne by the seller. 


With respect to said contract it is stated-in your letter of January 5, 
1944, that delivery has been made by the contractor, but that, by its 
letter of November 30, 1943, the contractor requested that an amend- 
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ment be made to the contract to change the “drum salvage allowance” 
specified therein from $1.25 to $1. The letter of November 30, 1943, 
from the contractor is as follows: 
We have your order #44-VA-4714 covering 75 drums of pure Ethyl Alcohol. 
Since quoting on your inquiry, the Office of Price Administration has reduced 
the salvage value of raw used drunts from $1.25 per drum to $1.00 per drum. 


This being the case, we ask that you amend your order to show the salvage 
allowance on each drum as $1.00. 


We are placing your order on this basis. 

The request of the contractor apparently is based on the ground 
that, effective October 12, 1943, Maximum Price Regulation No. 43, 
supra, established the maximum sale price of used drums of the type 
here involved at $1 each, whereas the maximum price which ap- 
parently had been established by the Office of Price Administration 
previous thereto and which was in effect on the date of its bid, was 
$1.25—the amount which the contractor specified in its bid of Sep- 
tember 22, 1943, would be deducted from its quoted unit price for 
the alcohol as a “drvm salvage allowance.” 

However, it is to be noted that, while under the provisions of 
section 6 of Maximum Price Regulation No. 43, quoted above, no sale 
of a drum of the type here involved was to be made at a price in 
excess of $1, on and after October 12, 1943, the instant transaction 
does not contemplate the sale of drums by the Government to the 
contractor after such date at a price of $1.25. On the contrary, under 
the plain terms of the contract the drums merely are loaned to the 
Government on a returnable basis, subject to a deposit of $5 per 
drum payable by the Government at the same time payment is made 
for the alcohol, which deposit of $5 is to be returned by the contractor 
upon redelivery of empty drums by the Government. 

Moreover, while it may be that, in view of the terms of subsection 
(d) of section 1412.263 of Maximum Price Regulation No. 28, quoted 
above, the maximum prices set forth in subsection (a) (2) of said 
section for the sale of alcohol in steel drums of the type here involved 
will, on and after October 12, 1943, be increased to the extent of 25 
cents for each drum required to be furnished—since the said maximum 
prices will be subject to a reduction of $1, only, for each drum required 
rather than $1.25 in view of the maximum price fixed for the sale of 
such drums by Maximum Price Regulation 43, swpra—nothing is 
found in either regulation from which it may be said that such change 
in the allowance to be made for drums is to be retroactive to bids sub- 
mitted prior to October 12, 1943. However, even if the change were 
made retroactive, the allowance by the contractor of a reduction of 
$1.25 for each drum from its contract unit price for the alcohol, 
rather than $1 per drum, merely results in a sale of the alcohol at a 
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price below the maximum prices established by Maximum Price Reg- 
ulation No. 28, and it is expressly provided in section 1412.253 of 
said regulation that lower prices than those established therein may 
be charged, demanded, paid or offered. 

Accordingly, since it does not appear that, in making payment for 
the alcohol which has been furnished under contract No. VAp-19834, 
the deduction by the United States of the drum salvage allowance 
of $1.25 stipulated in said contract will result in any violation of the 
maximum price regulations prescribed by the Office of Price Admin- 
istration with respect to the sale of either alcohol or drums, there is 
no authority to amend said contract to change the allowance to $1 
per drum, as requested by the contractor. 

The letter of November 30, 1943, from U. S. Industrial Chemicals, 
Inc., is returned herewith as requested by you. 


(B-89737) 


COMPENSATION—WITHIN-GRADE PROMOTION—RESTORATION IN 
15, 1944: 


Where an employee transferred from one agency to another at a decrease in grade 
é and salary under conditions entitling him to the reemployment rights of the 
» war service regulations issued pursuant to Executive Order No. 9063, and sub- 
sequently retransferred to a position in the first agency at his former grade 
and salary under conditions not involving the exercise of reemployment 
rights, the 18 or 30-month waiting period prescribed by the within-grade 
salary-advancement act of August 1, 1941, would begin to run from the date 
of the retransfer to, and restoration of the employee’s former salary rate in, 
the first agency. , 


Acting ee General Yates to the Secretary of the Treasury, February 
15, 1944: 


’ 


I have your letter of January 27, 1944, as follows: 


Mr. Vaughn B. Ferguson, an employee of the Division of Personnel, was pro- 
moted in grade from CAF-12 to CAF-13, effective December 9, 1941. On June 16, 
1942, Mr. Ferguson transferred to the War Relocation Authority where he was 
assigned to a position of grade CAF-~12 level, at a salary of $5,400 per annum, 
under conditions entitling him to reemployment rights under the War Service 
Regulations issued pursuant to Executive Order No. 9063. In making this trans- 
fer, it is for noting that Mr. Ferguson accepted a decrease in salary and grade. 
On May 3, 1943, Mr. Ferguson retransferred to the Division of Personnel of the 
Treasury Department to a grade CAF-13 position, at his former salary of $5,600 
per annum, under conditions not involving the exercise of reemployment rights. 
The position to which Mr. Ferguson returned was not the one which he occupied 
at the time of his transfer to the War Relocation Authority. 

Inquiry is made ag to the date from which the 30-month waiting period pre- 
scribed by the within-grade salary-advancement statute of August 1, 1941, as 
amended, would begin to run in the instant case. 


Since it is stated the employee here involved was retransferred to the 
Treasury Department “under conditions not involving the exercise 
of reemployment rights,” there would not be for application here the 
rules for computing the waiting period toward within-grade salary ad- 
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vancements applicable in cases where transfers and retransfers of em- 
ployees between Federal agencies are made under the War Service 
Regulations saving reemployment benefits. See the decision of Sep- 
tember 18, 1948, 28 Comp. Gen. 201. Rather, there is applicable here 
the rule stated in decisions covering cases in which reemployment bene- 
fits are not involved. 

In the decision of December 31, 1943, B-37199, 23 Comp. Gen. 471, 
after quoting the pertinent provisions of sections 1 and 2 of the “regu- 
lations governing within-grade salary advancements” issued by the 


President (Executive Order 8882, dated September 3, 1941), it was 
stated : 


Reading those provisions of the regulations together in the light of the con- 
trolling statute, it has been necessary to conclude generally that the waiting period 
for automatic within-grade salary advancements includes civilian service in any 
branch of the Government and dates from the last “equivalent increase in com- 
pensation” as defined by the regulations regardless of the branch of the civilian 
service in which the equivalent increase was granted. 

There were cited in that decision, among others, the decisions, 21 
Comp. Gen. 285, 369, and 478. In the decision of October 2, 1941, 21 
Comp. Gen. 285, it was held (quoting from the syllabus) : 

If during the 18 months’ period precedin§ the effective date—October 1, 1941— 
of the first within-grade compensation increases under the act of August 1, 1941, 
an employee was promoted from CAF-3 at $1,620 per annum to CAF-4 at $1,800, 
reduced to CAF-3 at $1,620, and then again promoted to CAF-4 at $1,800, he has 
received an “equivalent increase in compensation” during the past 18 months 
within the meaning of the act and is not entitled to a within-grade increase on 
October 1, 1941, and the 18 months’ period necessary for eligibflity to a further 
promotion under the act must begin to run from the date of the last promotion to 
CAF-4 at $1,800. 

While the facts in the case there considered do not involve a transfer 
between Federal agencies, nevertheless, the rule is applicable to cases 
covering transfers and retransfers between agencies when no reem- 
ployment benefits are involved. 

Hence, the rule may be stated that where an employee is transferred 
from one Federal agency to another at a reduction in compensation 
and is retransferred to the first agency and restored to the salary 
rate previously received in that agency—such action resulting in the 
granting of an equivalent increase in compensation—the waiting 
period for.the purpose of within-grade salary advancement begins 
to run from the date of the retransfer to, and restoration of the em- 
ployee’s former salary rate in, the first agency. 

Applying that rule in the case here presented, the 30 months’ 
waiting period began to run May 3, 19438, when Mr. Ferguson was 
retransferred to the Treasury Department at $5,600 per annum, re- 
sulting in an increase in compensation of $200 per annum over the 
rate of $5,400 per annum received in the War Relocation Authority. 
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(B-34189) 


BIDS—MISTAKES—PAYMENT OF ADDITIONAL AMOUNT AFTER 
EXECUTION OF CONTRACT AND PERFORMANCE OF WORK 


Where, in response to invitation for bids for furnishing all labor and material and 
performing all work required for the construction of ordnance facility struc- 
tures, roads, etc., a bidder submitted a bid offering to perform the work in 
consideration of the prices inserted opposite each of the several items, and the 
sum inserted opposite one item was a lump sum amount as to which the 
bidder alleged error, the bidder, after execution of the contract and perform- 
ance of the work, may not be paid any amount in excess of the agreed price. 

It is an established rule that when a bidder has made a mistake in the submission 
of a bid and the bid has been accepted he must bear the consequences thereof 
unless the mistake was mutual or the error was so apparent that it must 
be presumed that the contracting officer knew of the mistake and sought 
to take advantage thereof. 

An error made by a bidder in determining the quantities of earth excavation 
and paving required in connection with constructing roads, streets, ditches, 
etc., in accordance with Government specifications, is a unilateral—not 
mutual—error, and, as such, affords no basis for payment of any amount 
in excess of the bid price. 

A bidder alleging a mistake in its bid must show by clear and competent evidence 
exactly in what the mistake consists and the correction that should be 
made. 

In contracting with the Government a valid and enforceable contract results 
upon acceptance by an authorized agent of the Government of a bidder's 
offer or proposal, even though the‘parties contemplate, or the statutes require, 
that a formal written contract is to be thereafter executed by the parties, 
and irrespective of whether such formal contract is thereafter executed. 

Where, after acceptance of a bid by the Government, the bidder, under protest, 
entered into a formal contract based upon the prices specified in the bid, 
it is to be presumed, in law—the purpose of a formal contract being to make 
definite and tertain the rights and obligations of the parties—that the formal 
contract expressed the final understanding of the parties thereto. 


Acting Comptroller General Yates to the Paul Smith Construction Company, 
February 16, 1944: 


Reference is made to your letter of August 11, 1943, requesting 
review of settlement of July 16, 1943, which disallowed your claim 
for $18,389.50, representing additional compensation stated to be due 
by reason of an error alleged to have been made in item 18 of your 
bid on which contract No. W569-eng-3314, dated January 14, 1942, 
is based. 

The United States Engineer Office, Mobile, Alabama, invited bids— 
to be opened January 12, 1942—for furnishing all labor and material 
and performing all work required for the construction of ordnance 
facility structures, road and utilities near Eglin Field, Valpariso, 
Florida. In response to that invitation, you submitted a bid dated 
January 10, 1942, wherein you offered to perform the work in consid- 
eration of the prices inserted opposite items 1 to 19, inclusive, of your 
bid, the aggregate of which was shown as $224,315.97. You agreed 
in your bid to execute Standard Form of Government Contract and 
to give performance and payment bonds within ten days after date 
of receipt of written notice of acceptance of your bid. Under date 
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of January 14, 1942, you dispatched the following telegram to the dis- 
trict engineer, Mobile, Alabama: 

WILL BE IN MOBILE EITHER TOMORROW OR FRIDAY DEPENDING 

ON PLANE TRANSPORTATION TO DISCUSS OUR BID SUBMITTED FOR 
CONSTRUCTION OF ORDNANCE FACILITY STRUCTURES, ROADS AND 
UTILITIES AS PER OUR TELEPHONE CALL TO YOUR CAPTAIN KULA 
THIS AM. 
By telegram dated January 14, 1942, the contracting officer advised you 
that your bid was accepted in the amount of $224,415.97 (an error of 
$100 having been made in your aggregate bid price). Said telegram 
was confirmed by a letter of the same date from the contracting officer 
and copies of the formal contract were submitted to you for signature. 
It appears that on January 15, 1942, your vice president visited the 
office of the contracting officer and stated that an error had been made 
in your bid on item 18 which provided as follows: 


Estimated Designation Unit price | Amount 


Lump Sum_} Constructing Roads, Streets, $22, 677. 00 
Ditches and Culverts. 


The error alleged appears to have been that the price of $0.75 per 
square yard for paving and the price of $0.45 per cubic yard for earth 
excavation were applied to erroneously estimated quantities. It ap- 
pears from the finding of facts by the contracting officer that you 
were informed of your privilege of filing a claim with the Government 
for such adjustment as a study of the pertinent facts in connection 
‘ with the claim might warrant. By letter dated January 23, 1942, 
you submitted to the contracting officer photostatic copies of your 
estimate sheets showing the quantities and prices for the work cov- 
ered by item 18 of your bid. 

The alleged error in your bid was the subject of a conference in 
the office of the contracting officer on January 24, 1942, wherein it 
appears that the contracting officer informed you that in his opinion 
the acceptance of your bid consummated an obligatory agreement. 
Under date of January 27, 1942, you advised the district engineer, 
Mobile, Alabama, that you were signing the formal contract under 
protest and forwarding same by express, and you requested that the 
price for roads and earthwork under item 18 be adjusted on the 
basis of the actual quantities involved since an error had occurred in 
your quantity survey. You performed the contract work and pay- 
ment was made therefor in accordance with the provisions thereof 
including changes made during the progress of the work, the total 
payment amounting to $254,444.19. Your claim for additional com- 
pensation was disallowed in the settlement of July 16, 1948. 
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In the request for review, it is stated that your Mr. Brawley advised 
the contracting officer prior to award that an error had been made in 
your bid; that your vice president telephoned the contracting officer 
requesting a conference on the next day with respect to the amount 
of the bid; that prior to award the contracting officer compared your 
bid with the other bids and with the Government’s estimate, giving 
particular attention to item 18; that at the time of such comparison a 
similar error in the Government’s estimate resulted in the con- 
tracting officer erroneously concluding that an error was not apparent. 

The established rule is that when a bidder has made a mistake in 
the submission of a bid and the bid has been accepted, he must bear 
the consequences thereof unless the mistake was mutual or the error 
was so apparent that it must be presumed that the contracting officer 
knew of the mistake and sought to take advantage thereof. 26 Comp. 
Dec. 286; 6 Comp. Gen. 526; 8 id. 362; 15 id. 1049; 18 éd. 942; 20 id. 
652; Ellicott Machine Company v. United States, 44 C. Cls. 127; 
American Water Softener Company v. United States, 50 C. Cls. 209; 
United States v. Conti, 119 F. 2d 652; Steinmeyer et al. v. Schroeppel, 
226 Ill. 9, 80 N.E. 564, 10 L.R.A. (N.S.) 114, 117 Am. St. Rep. 224; 
Leonard v. Howard et al., 67 Ore. 203, 185 Pac. 549; Brown v. Levy, 
29 Tex. Civ. App. 389, 69 S. W. 255; Daddario v. Town of Milford 
(Mass.), 5 N. E. 2d 23, 107 A. L. R. 1447. Also, see statements of 
text writers quoted with approval by the court in Star-Chronicle Pub- 
lishing Co. v. New York Evening Post, Inc., et al. (CCA-2), 256 F. 
435, 442. 

The work under item 18 is covered by paragraphs 27-01 to 27-18 
and 28-01 to 28-03 of the specifications which required the construc- . 
tion of the roads, streets, culverts and ditches to be as set forth therein 
and on the plans and drawings referred to. The responsibility for 
determining the quantities involved was upon the bidder. If you made 
an error in determining the quantities under item 18, as alleged, it 
appears that such error was due solely to your negligence or oversight 
in ascertaining the extent of the work covered by said item. Appar- 
ently the six other bidders were able to determine accurately the 
quantities required under said item. Hence, it appears that the speci- 
fications, plans and drawings were sufficiently clear to enable a bidder 
to submit an accurate bid on item 18. Such error as was made in your 
bid was unilateral—not mutual, as urged by you. In Ellicott Machine 
Company v. United States, supra, it was held, quoting from the 
syllabus: 


It is well settled that where a contract is valid, on its face and no fraud or 
concealment has been shown, a party can not be relieved from its obligations for 
mistake unless the mistake was mutual. A party can not set up his own negligence 
and call it a mutual mistake. [Italics supplied.] ’ 


After the above referred to telephone conversation between your 
vice president and the contracting officer concerning your bid, the 
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contracting officer examined your bid. The contracting officer, in his 
finding of fact, stated : 

* * * it was then believed that Smith had not made an error in bid, but, 
at the most, had made an improvident bid which would constitute no justifica- 
tion for the rejection of its bid. Accordingly, by telegram of January 14, 1942, 
Smith’s bid was accepted. * * 

The six other aggregate bids on items 1 to 19, inclusive, were as 
follows: 


Bidder No.: Aggregate bid 


I cmapeotereigtssenlpetase nett clei gpa elaibes- chomp “a ee a $389, 567. 92 
---- 337, 026. 50 
272, 215. 80 


Since your bid on iterm 18 was submitted on a lump-sum basis and no 
quantities were shown, there was nothing on the face of your bid as 
to said item to indicate error therein. The difference between the next 
higher aggregate bid on items 1 to 19, inclusive, and the highest aggre- 
gate bid on said items was $122,334.92. In view of the wide range in 
the bids received on items 1 to 19, inclusive, it does not appear that a 
comparison of the bids would indicate that an error had been made in 
your bid. Although after award you submitted photostatic copies of 
your estimate sheets showing the quantities used in computing your 
bid price for item 18, it does not appear that prior to award any officer 
of the Government had knowledge of the factors used in computing 
your bid. Moreover, nothing appears to have been furnished explain- 
ing which quantities of your estimate were in error and what the cor- 
rect quantities should have been. See, in that connection Hearne v. 
Marine Insurance Company, 20 Wall. 488, 490, wherein the Supreme 
Court of the United States, in referring to the matter of reforming 
contracts for mistakes, stated : 

The party alleging the mistake must show exactly in what it consists, and the 
correction that should be made. The evidence must be such as to leave no rea- 
sonable doubt upon the mind of the court as to either of these points. * * * 

Under the circumstances in this case, it appears that the conclusion 
would not be justified—contrary to the statement of the contracting 
officer hereinbefore quoted—that your bid was accepted other than in 
good faith. It is well settled that in contracting with the Government 
a valid and enforceable contract results upon acceptance by an author- 
ized agent of the Government of a bidder’s offer or proposal, even 
though the parties contemplate, or the statutes require, that a formal 
written contract is to be thereafter executed by the parties, and irre- 
spective of whether such formal contract is thereafter executed. See 
Garfielde v. United States, 93 U.S. 242; Harvey v. United States, 105 
U. S. 671, 688; United States v. New York and Porto Rico Steamship 
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Company, 239 U. S. 88; Ackerlind v. United States, 240 U. S. 531; 
United States v. Purcell Envelope Company, 249 U. S. 318; American 
Smelting and Refining Company v. United States, 259 U.S. 75; Adams 
v. United States, 1 C. Cls. 192; McCollum v. United States, 17 C. Cls. 
92; Profit v. United States, 42 C. Cls. 248; Waters v. United States, 
75 C. Cls. 126. 

After your bid was accepted you entered into a formal contract based 
upon the prices specified in your bid. The purpose of the formal 
contract was to make definite and certain the rights and obligations 
of the parties and is presumed, in law, to express the final understand- 
ing of the parties thereto. See, in that connection, the case of Brawley 
v. United States, 96 U. S. 168, 173, wherein the Supreme Court of the 
United States held— 


* * * The written contract merged all previous negotiations, and is pre- 


sumed, inlew, to express the final understanding of the parties. If the contract 
did not express the true agreement, it was the claimant’s folly to have signed 
it. * * * Previous and contemporary transactions and facts may be very 
properly taken into consideration to ascertain the subject-matter of a contract, 
and the sense in which the parties may have used particular terms, but not to 
alter or modify the plain language which they have used. 

Also, the same court in the case of Parish et al. v. United States,8 Wall. 
489, 490, held— 

If the claimants had any objections to the provisions of the contract they signed, 
they should have refused to make it. Having made it, and executed it, their 
mouths are closed against any denial that it superseded all previous arrangements. 
Also, see Gilbert & Secor v. United States, 8 Wall. 358; United States 
ew rel. International Contracting Company v. Lamont, 155 U. S. 308, 
309; Simpson v. United States, 172 U.S. 372; Willard, Sutherland & 
Company v. United States, 262 U. S. 489; Theodore Tiedemann Cor- 
poration v. United States, 78 C. Cls. 16; Hampton, Executor v. United 
States, 82 C. Cls. 162, 172. 

In the case of Board of Trustees of National Training School for 
Boys v. O. D. Wilson Co., Inc., 133 F. 2d 399, the appellee omitted from 
the bid price for certain work the amount of $1,600 covering the price 
of the floor and upon discovery of the omission, after the opening of 
the bids but prior to award, it requested permission to withdraw its bid 
which request was refused. The appellee then entered into a written 
contract based upon its bid and it notified appellant that it was doing 
so under protest, “reserving” all right arising from its estimator’s 
mistake. The appellee performed the work and was paid therefor at 
the contract price and thereafter brought suit to recover the amount 
of $1,600 by reason of the error in its bid. In denying recovery of said 
amount, the United States Court of Appeals for the District of Colum- 
bia stated (page 400)— 

It may be that appellee had a right to rescind its bid because of the mistake. 


We need not decide that question. When appellant denied the right, appellee 
vaguely asserted it but did not @xercise it. Instead, it entered into a contract. 
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It did so under no mistake, for it then knew all the facts including its fornier 
mistake. In furnishing the floor for which it now sues, it performed its contract 
and no more. It is elementary that in the absence of fraud, mistake, duress; and 
the like, one who merely performs his contract can recover merely the contract 
price. 


* * * If appellee had the right to rescind, it could either contract and 
perform or refuse to do so. It could not on any theory contract, perform, collect 
the full contract price, and then repudiate the contract and recover as if there 
had been none. It could not acquire such a right by purporting to “reserve” it. 
This is what it has attempted to do. 

The Government has received only that which the contract provided 
it should receive and, having paid the agreed price therefor, I find no 
legal basis for the allowance of an amount in addition thereto. 


Accordingly, the settlement disallowing your claim is sustained. 


(B-38478) 


PAY—AVIATION DUTY—WOMEN’S RESERVE OF THE NAVAL 
RESERVE 


In view of the provision in section 504 of the act of July 30, 1942, specifically 
providing that members of the Women’s Reserve of the Naval Reserve shall 
not be “assigned to duty * * * in combat aircraft,” this office would not 
be justified in allowing credit of flying pay to members of the Women’s Re- 
serve, regardless of the nature of the mission, in the absence of an affirmative 
showing that otherwise proper aerial flights under competent orders were 
performed in other than combat aircraft. 


Assistant Comptroller General Yates to the Secretary of the Navy, February 
17, 1944: 

There has been considered your letter of November 19, 1948, in which 
you request decision as to whether certain enlisted personnel of the 
Women’s Reserve of the United States Naval Reserve legally may be 
paid aviation pay for the months of July and August, 1943, under the 
conditions set forth in the correspondence enclosed with your letter. 

Sections 501 and 502 of the act of July 30, 1942, 56 Stat. 730, pro- 
vided, in pertinent part, as follows: 


Sec. 501. A Women’s Reserve is hereby established which shall be a branch of 
the Naval Reserve and shall be administered under the same provisions in all 
respects (except aS may be necessary to adapt said provisions to the Women’s 
Reserve, or as specifically provided herein) as those contained in this Act or 
which may hereafter be enacted with respect to the Volunteer Reserve. 

Sec. 502. Members of the Women’s Reserve may be commissioned or enlisted 
in such appropriate ranks and ratings, corresponding to those of the Regular 
Navy, as may be prescribed by the Secretary of the Navy: * * * 


Section 502 was amended by Public Law 183, approved November 8, 
1943, 57 Stat. 586, but such amendment is not pertinent to the matter 
here involved. 

Among the enclosures accompanying your letter are copies of two 
flight certificates executed by direction of the Commanding Officer, 
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U.S. Naval Air Station, Memphis, Tennessee; one covering the month 
of July, 1943, evidencing the fulfillment of minimum flight require- 
ments of three enlisted members of the Women’s Reserve designated as 
specialists. The other flight certificate covered the month of August, 
1943, to the same effect, and includes the names of six such enlisted 
persons; three designated as specialists, two as parachute riggers, and 
one as an aviation machinist’s mate. 

Under Article D-5246, Bureau of Personnel Manual, the rating of 
specialist is established during national emergency or war to include 
personnel who have qualifications temporarily required for the dura- 
tion, but for which there are no provisions in regularly established 
ratings. 

The qualifications for parachute riggers are covered by Article D- 
5234 of the Manual which requires, among other qualifications, prior 
to suspension, at least one premeditated free fall parachute descent 
with a parachute packed by himself. 

The qualifications for aviation machinist’s mate are contained in 
Article D-5230 of the Manual, and among other qualifications the per- 
son must have knowledge of the principles of aircraft engine perform- 
ance and theory of operation; be able to overhaul internal combus- 
tion engines of various types and accessories, such as ignition appara- 
tus and starting gears; be able to make all kinds of repairs to fabric 
or aircraft; be able to splice aircraft wiring and be a good seaman 
and able to take care of ground and beach gear, such as lines, tackle, 
etc. Whether enlisted members of the Women’s Reserve holding 
ratings of aviation machinist’s mates are excepted from any or all 
of the above requirements is not suggested, although it is to be noted 
from the testimony of a Navy representative before the Senate Com- 
mittee on Naval Affairs at the hearings on S. 2527, 77th’ Congress, 
that the operation and maintenance of engines, etc., do not appear to 
have been contemplated by these women reservists. 

In a Circular Letter issued by the Chief of Naval Personnel, dated 
August 18, 1843, it was provided: 


1. As a general policy, personnel assigned to duty involving flying should be 
restricted to male members of the Naval forces. 

2. In accordance with the above, personnel of the Women’s Reserve should 
be ordered to duty involving flying only under the following circumstances: 

(a) As students, undergoing instruction in an approved training course which 
requires instruction in aircraft in flight. 

(b) As instructors, teaching an approved training course which requires that 
instruction be given in aircraft in flight. 


Section 18 of the act of June 16, 1942, 56 Stat. 368, provides in per- 
tinent part as follows: 


Officers, warrant officers, nurses, and enlisted men of any of the services men- 
tioned in the title of this Act and members of the Reserve forces of such services, 
and the National Guard shall receiye an increase of 50 per centum of their pay 
when by orders of competent authority they are required to participate regularly 
and frequently in aerial flights, and when in consequence of such orders they 
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do participate in regular and frequent flights as defined by such Executive 
orders as have heretofore been, or many hereafter be, promulgated by the 
President: * * * 


Section 1(g) of Executive Order 9195, approved July 7, 1942, 
defines the term “aerial flight” as a journey in an aircraft. Naval 
personnel, generally, become entitled to increased pay for flying under 
section 18 of the act of June 16, 1942, and the Executive order promul- 
gated for the purpose of carrying the section into effect, upon meeting 
the minimum flight requirements therein enumerated, the type of air- 
craft iii which the necessary flights are to be performed under compe- 
tent orders presumably having no bearing on such right. However, 
under section 504 of the act of July 30, 1942, it is specifically provided 
that members of the Women’s Reserve shall not be “assigned to duty 
on.board vessels of the Navy or in combat aircraft.” Giving this 
language its ordinary and usual meaning, it seems plain that the detail 
or assignment of such members to duty involving regular and frequent 
flights in combat airplanes is contrary to the provisions of such sec- 
tion, regardless of the nature of the mission. Unless the Congress 
was totally unfamiliar with the subject upon which they were legis- 
lating, it seems reasonable to suppose that had the restriction been 
directed only to the employment of these female members of the 
Naval Reserve in airplanes while engaged in combat missions, more 
appropriate language would have been used to accomplish that 
purpose. 

The legislative history of the section discloses nothing to suggest 
that the words “combat aircraft” as used in section 504 were intended 
to have a different or broader meaning than the words imply and are 
considered descriptive of the type of aircraft rather than the type of 
mission. Therefore, in the absence of an affirmative showing that 
otherwise proper flights under competent orders were performed in 
other than combat aircraft, this office would not be justified in allow- 
ing credit of flying pay to members of the Women’s Reserve. 

The question presented is answered in the negative. 


(B-39998) 


LEAVES OF ABSENCE—U. S. SUPERVISING CONCILIATION COMMIS- 
SIONERS; LEAVE PAYMENTS WHILE ON MILITARY, ETC., DUTY 


United States supervising conciliation commissioners who are appointed by a 
United States court and paid, as compensation for their services, a per diem 
allowance as prescribed by the provisions of 11 U. S. Code 203, may be re- 
garded as “civilian officers and employees of the United States” within the 
meaning of the Annual Leave Act of 1936, so as to entitle them to the leave 
benefits prescribed thereunder. 

A United States supervising conciliation commissioner who is employed each day 
of the month and paid, as compensation for his services, a per diem allow- 
ance as prescribed by the provisions of 11 U. 8. Code 203, may be regarded 
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as an “indefinite employee” within the meaning of section 1 (e) of the An- 

nual Leave Regulations (Executive Order No. 8384), effective prior to Jan- 
uary 1, 1944, and section 1.1 (d) of the President’s leave regulations (Execu-. 
tive Order No. 9414), effective on and after January 1, 1944, and, as such, is 
entitled to the leave benefits applicable to such employees. 

A United States supervising conciliation commissioner who is paid as compensa- 
tion for his services a per diem allowance as prescribed by 11 U. 8S. Code 203, 
upon separation by resignation to enter the active military service, is entitled 
under the act of August 1, 1941, as amended, to be paid for his accumulated 
and current accrued annual leave concurrently with military service, pro- 
vided there is no break between his civilian service and entry into active 
military service. 

Under section 2.1 (c) of the current Annual Leave Regulations, respecting the 
crediting of annual leave to “indefinite employees” on or after January 1, 
1944, the credit of leave accrues as the leave is earned. 

The provision of section 4.2 (b) of the current Annual Leave Regulations, pro- 
viding that “Annual leave shall not accrue to an employee while on terminal 
leave, whether by separation, furlough, or resignation,” is applicable to offi- 
cers and employees entering the active military service. 


Acting Comptroller General ¥ates to the Director, Administrative Office of 
the United States Courts, February 18, 1944: 


I have your letter of February 5, 1944, as follows: 


I have been requested by Supervising Conciliation Commissioner Edward G. 
Garvey of Omaha, Nebraska, te inform him if the benefits provided by the annual 
and sick leave laws and regulations may be extended to him. 

Supervising Conciliation Commissioners are appointed by the respective United 
States District Courts and have such supervisory functions as the court may by 
order specify ; their compensation consists of a per diem allowance fixed by the 
court in an amount not in excess of $5.00 per day, payable out of the Treasury, 
(11 U. 8. C., 203). Their compensation is subject to retirement deductions, and 
the War Overtime increase of 15% is applicable. 

The annual and sick leave laws for Government employees (5 U. S. C., 30) are 
given application to the field service of the judiciary ; and by usage the regulations 
promulgated by Executive Order are recognized as governing. In Executive 
Order No. 9414 of January 13, 1944, persons appointed for the “duration of the 
job” and those who, although paid only when actually employed, are continuously 
employed or required to be available for duty for a period of not less than one 
month, as distinguished from part-time or intermittent employees, are defined as 
“indefinite employees” and as such are entitled to annual leave with pay of two 
days for each month of service, plus an additional one-half day when the service 
aggregates three months. 

If Supervising Conciliation Commissioners, of whom there are at the present 
time 25 in an appointment status, may be considered “indefinite employees” so 
as to entitle them to receive the benefits provided, Mr. Garvey’s case may, it would 
seem, be considered on the merits of his peculiar circumstances which as stated 
in his letter and shown by our records are as follows: 

He was appointed to the office January 6, 1942, and advises that he anticipates 
resigning sometime during the month of February 1944, to enter the armed forces. 
Vouchers (AO Form No. 42), claiming service each day of each month at the per 
diem rate of $5.00 fixed by the court have been rendered each successive month 
commencing March 1, 1942, to the close of December 1943. We, therefore, have 
a very clear record that there was no break in the service rendered during this 
entire period. 


I shall await your decision in the matter before communicating further with 
Mr. Garvey, and thanking you, I am— 


Section 1 of the Annual Leave Act of March 14, 1936, 49 Stat. 1161, 
is applicable to “all civilian officers and employees of the United 
States wherever stationed and of the Government of the District of 


Columbia, regardless of their tenure”, with certain exceptions not here 
applicable, 


- 
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Section 203, title 11, U. S. Code, contains the following pertinent 
provisions applicable to supervising conciliation commissioners : 

(a) * * * In each judicial district the court may, if it finds it necessary 
or desirable, appoint a suitable person as a supervising conciliation commis- 


sionere The supervising conciliation commissioner shall have such supervisory 
functions under this section as the court nfay by order specify. 


(b) * * * A supervising conciliation commissioner shall receive, as compen- 
sation for his services, a per diem allowance to be fixed by the court in an amount 
not in excess of $5 per day, together with subsistence and travel expenses in 
accordance with the law applicable to officers of the Department of Justice. 
Such compensation and expenses shall be paid out of the Treasury. * * * 

As supervising conciliation commissioners are appointed by a 
United States court, they properly may be regarded as “civilian officers 
and employees of the United States” within the meaning of the Annual 
Leave Act of 1936, supra. See, 22 Comp. Gen. 54, 720; 23 id, 290. 

The employment status of Mr. Garvey, set forth in your letter, would 
appear to bring him within the purview of the definition of the term 
“indefinite employees” appearing in the Annual Leave Regulations of 
the President effective prior to January 1, 1944 (section 1 (e) of Ex- 
ecutive Order No. 8384, dated March 29, 1940), and in the President’s 
leave regulations effective on and after January 1, 1944 (section 1.1 (d) 
of Executive Order No. 9414, dated January 13, 1944). Prior to 
January 1, 1944, he should be credited with annual leave at the rate 
of 21% days for each month of sefvice. See section 5 of the Annual 
Leave Regulations then in force; also, 20 Comp. Gen. 827; 21 id. 101. 
Regarding the adjustment of leave credits as of December 31, 1943, see 
section 4.1 (c) of the new leave regulations. Section 2.1 (c) of the 
new leave regulations effective January 1, 1944, which, apparently, 
are the regulations referred to in the third paragraph of your letter, 
relates to the crediting of annual leave to indefinite employees on or 
after January 1, 1944. It would appear from the penultimate para- 
graph of your letter that Mr. Garvey is not claiming that any leave 
has accrued since January 1, 1944, under the new Annual Leave Regu- 
lations. However, if he has earned any leave since January 1, 1944— 
that is, if he has worked every day since that time, leave earned since 
that date should be credited as proposed in the third paragraph of 
your letter. In other words, the credit of leave accrues as the leave is 
earned; and the leave regulations in force when the leave is earned 
are controlling in the matter of crediting the leave. 

Upon the basis of the facts stated in your letter, Mr. Garvey may be 
paid for leave earned, at least through December 31, 1943, upon his 
separation by resignation to enter the active military service under the 
provisions of the act of August 1, 1941, 55 Stat. 616, as amended by the 
act of April 7, 1942, 56 Stat. 200, provided there is no break between 
his service as a supervising conciliation commissioner and his entry 
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into the active military service. See 22 Comp. Gen. 54. Also, see, 
section 1.1 (g) of the new leave regulations defining “break in service.” 

Also, in connection with the adjustment of this matter it is deemed 
advisable to.invite your attention to section 4.2 (b) of the new leave 
regulations which section is applicable to officers and employees enter- 
ing the active military service. 


(B-39671) 


FRAUDULENTLY OBTAINED COMMISSIONS—PAY AND ALLOWANCES 
ENTITLEMENT 


Where a Naval Reserve officer’s commission was revoked due to the fact that 
he falsely stated in his application for a commission that he was a graduate 
of a certain college and presented a forged document purporting to be a 
transcript of his grades, the status resulting from his misrepresentation 
forms no basis for a legal payment of pay and allowances not already re- 
ceived by him. 


— Comptroller General Yates to the Secretary of the Navy, February 

There has been considered your letter of January 25, 1944, request- 
ing decision whether, under the circumstances hereinafter disclosed, 
Leroy L. Goodwin, formerly ensign, E-V(S), USNR, is entitled to 
active duty pay and allowances for the period ending January 17, 
1944. 

The date on which the said Leroy L. Goodwin was commissioned an 
ensign in the Naval Reserve is not shown, but it is reported that in 
his application for appointment he stated he was a graduate of Cornell 
University; that he furnished a document which purported to be a 
transcript of his grades while attending. that institution; and that 
later it was found that his statement was false and that such docu- 
ment was a forgery. Upon discovery of the fraudulent character 
of his application and the statements made in connection therewith, 
the Secretary of the Navy, by orders dated January 11, 1944, notified 
Goodwin of the revocation of his commission in the Naval Reserve. 
Said orders read: 


1. You will report immediately for examination to the Medical Officer in 
Command of Naval Dispensary, Navy Department, Arlington Annex, Arlington, 
Va., to determine your physical fitness for separation from the U.‘S. Naval Re- 
serve. If found not physically qualified, the remainder of these orders is sus- 
pended until you are otherwise informed, by the Bureau of Naval Personnel, 
and the examining medical officer shall immediately advise the Bureau of Naval 
Personnel with recommendation regarding your disposition. If found physically 
qualified, you will regard yourself detached; proceed to your home. 

2. Travel expense under these orders will be chargeable against appropriation, 
“Pay, Subsistence and Transportation of Naval Personnel”. 

8. Your commission as an Ensign, EB-V(S), in the U. S. Naval Reserve is 
hereby revoked effective upon the fifth day following your detachment, pursuant 
to paragraph one hereof, and you are hereby discharged from the U. S. Naval 
Reserve effective that date. This agtion is taken because of your presentation 
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at the time of your appointment of fraudulent credentials, but is not considered 
to be prejudicial to your enlistment in the naval service. 


6. The records of the Bureau indicate that your official residence at the time 
you were ordered to active duty was: 


Philadelphia, Pennsylvania. 

Notations appearing on said orders show that the officer was de- 
tached on January 12, 1944. 

It is indicated that the action taken by the Secretary of the Navy 
in that respect was pursuant to section 14 (a) of the act of June 23, 
1938, 52 Stat. 951, which provides: 

The Secretary of the Navy, under such regulations as he may prescribe, may 
hereafter revoke the commission of any officer on the active list, initially com- 
missioned after the date of this Act, who, at the date of said revocation has had 
less than seven years of continuous service as a commissioned officer of the line 
of the Navy or of the Marine Corps, and each officer whose | commission is so 
revoked shall be discharged from the naval service * 

The provisions of the said section 14 (a) are ae applicable to 
officers of the Naval Reserve by section 6 of the act of June 25, 1938, 
52 Stat. 1176, which provides that officers of the Naval Reserve on 
active duty shall be subject to separation therefrom in the same man- 
ner as may be provided by or in pursuance of law for the separation 
of officers of the Regular Navy. Paragraph 1 (a), Navy Depart- 
ment General Order No. 117, dated June 12, 1939, containing regula- 
tions issued pursuant to the provisions of the said section 14 (a) of the 
act of June 23, 1938, provides: 

In the case of officers serving under revocable commissions as provided in the 
Act of Congress approved June 23, 1988, the Secretary of the Navy may revoke 
the commission of any officer whose conduct or performance of duty is such as 
not to justify his retention as an officer of the line of the Navy or Marine Corps; 
or whose retention as an officer of the Navy or the Marine Corps is not justified 
for other good and sufficient reasons appearing to the satisfaction of the Secretary 
of the Navy. 

While no regulations or specific statutory provisions have been 
found which affect the pay rights of an officer of the Naval Reserve 
who obtains his commission by fraud, in both the Army and the Navy 
a fraudulent contract of enlistment unless absolutely void, is voidable 
at the option of the Government and, if, because of his fraud, the 
Government voids the contract, the enlisted man is entitled to no pay 
and allowances except those already received by him or specifically 
provided to be paid in such cases. See Army Regulations 35-1460 
and Article 2143-5 (c), Bureau of Supplies and Accounts Manual. 
That construction of fraudulent contracts of enlistment has been the 
accepted rule for many years (see 12 Comp. Dec. 445 and decisions 
therein cited) and there is no apparent difference between the legal 
insufficiency of such a contract when voided by the Government and 
an agreement between the Government and an officer who obtains his 
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commission by fraud. C7. 15 Comp. Gen. 587; 16 id. 775; decision 
A-77307, July 22, 1936. 

The facts disclosed in the instant case indicate that the false state- 
ment made by the former officer and the forged writing furnished 
by him were known by him to have been false and that they were ma- 
terial misrepresentations of the true facts with respect to his qualifi- 
cations for the position to which appointment was sought. The action 
taken by the Navy Department—the revocation of his commission— 
indicates that had the true facts been known, no commission would 
have been issued to him. Under such circumstances, the status result- 
ing from his misrepresentation forms no basis for a legal payment of 
pay and allowances not already received by him. Accordingly, you 
are advised that payment of any arrears of pay and allowances to the 
former officer is not authorized. 


(B-39778) 


ADDITIONAL OVERTIME COMPENSATION UNDER WAR OVERTIME PAY 
ACT OF 1943—CONTRACT EMPLOYEES 


Navy Department contract employees, even though employed and paid on the 
basis of “when actually employed,” who work an administratively established 
48-hour workweek may be regarded as full time employees so as to entitle 
them to increased compensation under section 2 of the War Overtime Pay 
Act of 1948, on the basis of the overtime formula prescribed therein; and 
the overtime compensation for such full time employees may be prorated 
over the entire year and the prorated amount paid for each day the employee 
is required to work. 

Under the War Overtime Pay Act of 1943, and regulations issued thereunder, 
the prorated overtime compensation for one day for full time contract em- 
ployees who work a 48-hour administratively established workweek and 
who are paid on a per diem basis for every day in the year except Sundays 
should be computed by multiplying the basic daily rate by 313 (365 less 
52 Sundays) to determine the equivalent annual rate, which rate should be 
divided by 360 to ascertain the daily rate for overtime purposes, and such 
daily rate should be multiplied by one and one-half (the overtime rate) and 
that amount multiplied by 52 (weeks in a year) to determine the per annum 
overtime rate, from which the daily rate of overtime compensation is ob- 
tained by dividing the said per annum overtime rate by 313. 

Where full time contract employees paid compensation on a per diem basis for 
every day of the year except Sundays are required to perform work on Sun- 
days, in addition to the regularly established 48-hour workweek, additional 
overtime compensation for work performed on Sundays should be paid under 
the War Overtime Pay Act of 1943 on an ‘actual time basis—not on a pro- 
rated basis—at the rate of one and one-half times the per diem equivalent 
of the employee’s basic rate of compensation not in excess of $2,900 per 
annum, that is, one and one-half times $8.05 (1/360 of $2,900 per annum). 

Under the War Overtime Pay Act of 1943, and regulations issued thereunder, 
overtime compensation for full time contract employees who are required 
to work every calendar day of the fiscal year 1944—which contains 366 days— 
and receive per diem compensation for every day of the year should be com- 
puted by multiplying the present daily rate by 366 days to determine the 
annual rate, which should be divided by 360 to ascertain the daily rate for 
overtime purposes, and such daily rate should be multiplied by one and one- 
half (the overtime rate) and that amount multiplied by 52 (weeks in a year) 
to determine the per annum dvertime rate, from which amount the daily 
rate of overtime compensation is obtained by dividing the said per annum 
overtime rate by 366. 
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Acting Comptroller General Yates to the Secretary of the Navy, February 19, 
1944: 


I have your letter of January 17, 1944 (your file PS&M-1la-VS :el), 
as follows: 


Pursuant to your decision (B-38185) of 30 November 1943 [23 Comp. Gen. 398] 
concerning the payment of overtime compensation to contract employees of the 
naval establishment, the Navy Department promulgated to the service a circular 
letter of instructions dated 15 December 1943, copy of which is enclosed. The in- 
structions contained in this letter were predicated on the assumption that all 
contract employees in the naval establishment working full time, were employed on 
the basis of working every work-day in the year, namely 313 (365—52). 

The Commandant of the Fifteenth Naval District has referred to the Navy De- 
partment the cases of two contract employees whose contract terms are stated 
below, and whom he proposes to pay overtime compensation, under the terms of 
the circular letter of 15 December 1943, as indicated in each case. 

(a) Charles W. Meloney is employed under contract No. N508s—433 dated 1 July 
1943 which provides for services to be rendered Mondays through Saturdays in- 
clusive plus one Sunday per month during the period 1 July 1943 to 30 June 
1944 at $22.00 per diem. 


Proposed payment for period 16 to 31 January 1944: 
ORFS WN 20 Fe ii iti ge $308. 00 
Prorated overtime 13 x $2.00745 
Additional overtime, 1 day 


Total pay 
(b) Ralph David Moyer is employed under contract No. N508s-434 dated 1 July 
1943 which proyides for services to be rendered each calendar day from 1 July 
1943 to 30 June 1944 inclusive at $25.00 per diem. 
Proposed payment for period 16 to 31 January 1944: 
Days worked 16 x $25.00. 
Prorated overtime 13 x $2.00745 
Additional overtime, 3 x $12.08 
Total pay 


In the light of your decision of 10 February 1943 (22 Comp. Gen. 783), a ruling 
is requested concerning the proper method of computing both prorated and addi- 
tional overtime in the cases above mentioned. 

Information is also requested as to whether the instructions contained in the 
Department’s circular letter of 15 December 1943 concerning the computation of 
prorated and additional overtime in the case of full-time contract employees on a 
313 work-day per year basis is proper. ; 

Contract employees, even though employed and paid on the basis of 
“when actually employed,” who work 48 hours per week, that is, every 
day of the year except Sundays—the administratively established 
workweek for regular employees of.the Navy Department—are to be 
regarded as full-time employees and, as such, they are entitled to war- 
time additional compensation on the basis of the overtime formula 
prescribed under section 2 of the War Overtime Pay Act of 1943, ap- 
proved May 7, 1943, 57 Stat. 76, Public Law 49, rather than to be re- 
garded as intermittent or irregular employees whose wartime addi- 
tional compensation is controlled by section 3 (a) of said statute. The 
overtime compensation for such full-time employees may be prorated 
over the entire year and the prorated amount paid for each day the 
employee is required to work. See section 2, part II, and sections 1 
and 2, part III, of the regulations of the Civil Service Commission, 
Departmental Circular No. 424, dated May 8, 1943. Also, see 22 Comp. 
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Gen. 851. The formula for computing overtime compensation under 
section 2 of the act of May 7, 1943, is the same as was provided under 
joint resolution of December 22, 1942, 56 Stat. 1068, and the regula- 
tions of the President issued thereunder, Executive Order No. 9289, 
dated December 28, 1942. In decision of March 30, 1943, 22 Comp. 
Gen. 926, it was held (quoting from the syllabus) : 

Under the overtime and additional compensation act of December 22, 1942, and 
Executive Order No. 9289 issued in connection therewith, the prorated overtime 
compensation for one day for full time employees who regularly work a 6-day, 
48-hour week and who are paid on a per diem basis for every day in the year 
except Sundays should be computed by multiplying the basic daily rate by 313 
(365 less 52 Sundays) tc deterntine the equivalent annual rate, which rate should 
be divided by 360 to ascertain the daily rate for overtime purposes, and such daily 
rate should be multiplied by one and one-half (the overtime rate) and that 
amount multiplied by 52 (weeks in a year) to determine the per annum overtime 
rate, from which the daily rate of overtime compensation is obtained by dividing 
the said per annum overtime rate by 313. 22 Comp. Gen. 868, amplified. 
Compare 23 Comp. Gen. 13. 

When work is performed on Sunday in addition to the regular work- 
week of the employees, overtime compensation is payable, not on a 
prorated basis but on an actual time basis. 22 Comp. Gen. 778. Of 
course, overtime compensation is limited to an “employee’s basic rate 
of compensation not in excess of $2,900 per annum” (quoting from the 
statute), which in the first case presented, would be divisible by 313 
days per annum, or $9.27 per diem. The additional overtime compen- 
sation for Sunday would be one and one-half times $8.05 (1/360 of 
$2,900 per annum). 22 Comp. Gen. 953. 

Accordingly, the computation in the first case presented, that of 
Charles W. Meloney, appears to be correct. 

However, the contract in the second case presented, that of Ralph 
David Moyer, appears to require work on each calendar day of the 
fiscal year 1944, which contains 366 days (February, 1944, containing 
29 days). It being understood that the contract salary rate of $25 per 
diem is not a division of $9,000 per annum (the maximum salary rate 
prescribed by the Classification Act, 42 Stat. 1488) on the basis of 
360 days per annum as required by the act of June 30, 1906, 34 Stat. 
763, but is, rather, a per diem rate authorized by law independently 
of the Classification Act, there would be applicable in computing the 
overtime compensation in that case the following rule stated in the 
decision of February 10, 1943, 22 Comp. Gen. 783 (quoting from the 
syllabus), except that 366 days during the year should be substituted 
in lieu of 365 days used in the formula: 

Under the overtime act of December 22, 1942, and Executive Order No, 9289, 
issued in connection therewith, overtinfe compensation for full time employees 
who receive per diem compensation for every day of the year should be computed 
by multiplying the present daily rate by 365 to determine the annual rate, which 


should be divided by 360 to ascertain the daily rate for overtime purposes, and 
such daily rate should be multiplied by one and one-half (the overtime rate) and 
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that amount multiplied by 52 (weeks in a year) to determine the per annum 
overtime rate, from which amount the daily rate of overtime compensation is 
obtained by dividing the said per annunr overtime rate by 365. 

Hence, on the basis of the rule just stated, it can be seen that the com- 
putation in the case of Ralph David Moyer is not correct. 

The circular letter of December 15, 1948, forwarded with your letter 
appears correct for application to employees who are required by their 
contracts to work only 313 days per annum, including Sundays, but 
the formula would not be applicable to the case of Ralph David Moyer 
and similar cases. 


(B-36287) 


PUBLIC LAND—MINING CLAIMS—RIGHTS OF LOCATOR AND 
GOVERNMENT 


The locator of a mining claim may have any one of three possible estates in the 
land: (1) the right of exclusive possession and enjoyment of the premises, 
good against all the world including the United States—although mere loca- 
tion does not operate to divest the United States of either the legal or equit- 
able title to the land; (2) if the locator applies for a patent and pays the 
purchase price for the land he becomes the equitable owner thereof with 
legal title being held by the United States in trust for him; and (3) if the 
locator secures patent to the land, he is vested with the perfect legal title in 
fee simple absolute. 

As the locator of a mining claim within a forest reserve is entitled to the exclu- 
sive right of possession and enjoyment of the area within the boundaries of 
the claim under section 2322, Revised Statutes—although mere location does 
not divest the United States of either legal or equitable title—the proceeds 
derived by the Government from the sale of peat, removed from the land 
with the locator’s consent and prior to the issuance of a patent may be paid 
to the locator upon the issuance to him of a patent—which relates back to 
the location and vests in the locator title to the land in fee simple absolute. 


Acting Comptroller General Yates to L. Beaman, Department of Agriculture, 
February 21, 1944: 


Reference is made to your letter of August 6, 1943, as follows: 


The enclosed claim of the Pandora Metals Company for $1,249.90 has been 
presented to the undersigned for certification as Authorized Certifying Officer. 
The claim is based on supplement to agreement A2fs—4353, between the company 
and a representative of the Forest Service, which is on file in the General Ac- 
counting Office. The circumstances in connection with the transaction were: 
(1) In the development of a placer mining claim within the National Forest it 
was necessary to remove the overlying peat; (2) claimant desired to sell the peat, 
but in the absence of perfection of title and because of the possibility that title 
might not be perfected, was not permitted by the forest officer to sell the peat; 
(3) with consent of the claimant, contract A2fs—43583 was entered into with the 
Mountain Peat Company, and under agreement (memorandum of understanding) 
dated July 6, 1938, the Forest Service agreed to hold collections in Special Deposit 
Account, to be paid to the claimant upon issuance of patent to the mining claim 
or to be transferred to Miscellaneous Receipts should claim not be patented; (4) 
the collections from the sale have been held in Special Deposit Account of G. F. 
Allen, Denver, Colorado, Symbol 891-818 as provided in the agreement; (5) patent 
issued March 5, 1948 to the Pandora Metals Company for the mining claims from 
which the peat was sold; (6) peat to the approximate value of $1,249.90 was 
removed prior to March 5, 1943 and none thereafter. It might be mentioned inci- 
dentally that the peat would not have been sold by the Forest Service without 
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the claimant’s consent and in that event claimant would have possessed the peat 
at time of patenting the claim and thereafter could have disposed of it by sale 
or otherwise. 


Your decision is requested as to whether the account may be certified for pay- 
ment to the Pandora Metals Company. 

Under contract No. A2fs-4353, dated July 6, 1938, referred to in 
your letter, the Mountain Peat Company agreed to purchase and 
the United States agreed to sell the peat from an area of about 35 
acres within the Roosevelt National Forest. Payment for such peat 
was to be made at certain specified rates to the Regional Fiscal Agent, 
Forest Service, Denver, Colorado, “to be placed to the credit of the 
United States.” Also, it is provided that the area from which the 
peat was to be removed by the purchaser would be definitely desig- 
nated on the ground by a Forest officer and that title to all the peat 
sold in accordance with the agreement would remain in the United 
States until it had been paid for and designated for removal. Sundry 
conditions governing the manner of operations under said contract 
are set out. Moreover, there was furnished in accordance with a pro- 
vision of the contract a surety bond running to the United States as 
obligee, conditioned upon faithful performance by the Mountain 
Peat Company of the terms of the agreement. 

The memorandum of understanding, also dated July 6, 1938, 
and also referred to in your letter, recites that on February 18, 1938, 
the Mountain Peat Company and Pandora Metals, Inc., entered into 
an agreement for the purchase by the Mountain Peat Company of peat 
“on the unpatented Pandora Nos. 1 and 4, lode mining locations 
* * * owned by the Pandora Metals, Inc., under certain condi- 
tions and for a specified consideration, all as therein set forth” and 
that said Mountain Peat Company desired to remove peat from said 
mining locations prior to the issuance of patent thereto. As indicated 
in your letter, said memorandum provides that the Forest Service 
would retain amounts collected from the Mountain Peat Company 
in a special deposit account, subsequently to be paid to Pandora 
Metals, Inc., upon the issuance of a patent to the mining claim, or in 
the event patent thereto should not be issued, to be deposited in the 
Treasury of the United States as “Miscellaneous Receipts.” 

It would appear necessary in determining whether Pandora Metals, 
Inc., now is entitled to be paid the proceeds of the sale of peat covered 
by the instant voucher, to consider, first, the respective rights of the 
claimant and the United States in and to such peat at the time it 
was sold to the Mountain Peat Company, and then, the effect, if any, 
upon such rights of the subsequent issuance of the patent to the land 
from which the peat was removed to Pandora Metals, Inc. In other 
words, the matter in issue is not concluded by the mere fact that the 
condition specified in the memorandum of understanding—namely, 
the issuance of a patent to the mining company—has been satisfied ; 
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for, unless the mining company would have been entitled to recover 
the proceeds of the sale from the United States once patent to the 
land was secured, there would be no authority in the Forest Service 
officer to agree to withhold such proceeds from the miscellaneous re- 
ceipts of the Treasury for subsequent payment to the company in 
the event of the issuance of a patent. See, generally, Section 3617, 
Revised Statutes. 

Section 2322, Revised Statutes, 30 U. S. C. 26, provides, in part, as 
follows: 

The locators of all mining locations made on any mineral vein, lode, or ledge, 
situated on the public domain, their heirs and assigns, where no adverse claim 
existed on the 10th day of May 1872 so long as they comply with the laws of the 
United States, and with State, territorial, and local regulations not in conflict 
with the laws of the United States governing their possessory title, shall have 
the exclusive right of possession and jeeps of all the surface included within 
the lines of their locations * * 

The act of June 4, 1897, 30 Stat. 36, provides that mineral lands in 
any forest reservation shall be subject to location and entry under the 
general mining laws of the United States; and it has been held that 
the rights of a locator of a mining claim within the forest reserves 
are substantially the same as those of one who locates such a claim upon 
the public domain. United States v. Rizzinelli, 182 F. 675; United 
States v. Deasy, 24 F. 2d 108. 

It is well settled that the locator of a mining claim may have any 
one of three possible estates in the land: (1) the valid location of a 
claim confers upon the locator the right of exclusive possession and en- 
joyment of the premises, good against all the world including the 
United States (Belk v. Meagher, 104 U. S. 279; Noyes v. Mantle, 127 
U. S. 848; Manuel v. Wulff, 152 U. S. 505; Fuller v. Harris, 29, F. 
814)—although mere location does not operate to divest the United 
States of either the legal or equitable title to the land (Miller v. Con- 
solidated Royalty Oil Co., 23 F. 2d 317); (2) if the locator complies 
with the further requirements essential in connection with an applica- 
tion for a patent and pays the purchase price for the land he becomes 
the equitable owner thereof with legal title being held by the United 
States in trust for him (Zeller v. United States, 113 F. 273; Pacific 
Coast Mining and Milling Company v. Spargo, et al., 16 F. 348) ; and 
(3) if the locator secures patent to the land, he is vested with the per- 
fect legal title in fee simple absolute. Clipper Mining Company v. 
Eli Mining and Land Company, 194 U.S. 220; United States v. Mullan, 
10 F. 785. 

It has been ascertained from the records of the General Land Office, 
Washington, D. C., that the involved mining claims—Pandora Nos. 
1 and 4—were located by the claimant, Pandora Metals, Inc., in 1927 
and 1938; that application for patent thereto was filed on March 11; 
1939 ; that the claims were purchased and final certificate obtained on 
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June 5, 1939; and that—as stated in your letter—patent thereto issued 
on March 5, 1943. Thus, at the time the peat was sold in July 1938, 
the claimant had neither equitable nor legal title to the land but only 
the right of exclusive possession and enjoyment. And the courts have 
held that while locators may use timber and other products of the land 
in connection with the dona fide development of a mining claim, they 
have no right otherwise to despoil the land of its products. Teller v. 
United States, supra; United States v. Deasy, supra; United States v. 
Rizzinelli, supra; United. States v. Nelson, 27 F. Cas. No. 15864; 43 
L. D. 176. Hence, it would appear that at the time the peat was sold 
and advance payment therefor deposited (it being noted from Sched- 
ule of Collection No. 508 in the accounts of G. F. Allen, Denver, Colo- 
rado, Symbol 891-848, that $1,500 was collected from the Mountain 
Peat Company on April 13, 1938), Pandora Metals, Inc. had no en- 
forceable right against the United States for the proceeds of the sale. 

At the same time, it must be recognized that as locator of a valid 
mining claim, Pandora Metals, Inc. had the right of exclusive posses- 
sion and enjoyment of the area within the boundaries of the claim 
(section 2322, Revised Statutes, quoted in pertinent part above) ; that 
such right was good against all the world, including the United States 
(see authorities cited above) ; and that such right carried the right of 
possession of “every appurtenant belonging to the realty, including 
timber, soil, country rock, percolating waters, and natural springs.” 
McKenzie v. Moore, 176 P. 568. Hence, aside from the fact that “the 
peat would not have been sold by the Forest Service without the claim- 
ant’s consent,” it is doubtful, at least, whether the Forest Service 
would have had the legal right to do so under the circumstances. And, 
of course, the claimant’s consent to the sale of the peat by the United 
States was conditioned upon the understanding that should it subse- 
quently secure a patent to the land it would be paid the proceeds of the 
sale. 

But, any doubt as to the present rights of the claimant to the pro- 
ceeds of the sale of peat seems dispelled by the effect which the law 
accords the issuance of a patent under circumstances such as exist in 
this case. It has been held that a patent relates back to the location— 
or to the initiatory step in the acquisition of the land. United States 
v, Anderson, 194 U. S. 394; Silver Bow Mining and Milling Co. v. 
Clarke, 5 P. 570; Talbott vy. King, 9 P. 434. This doctrine of relation- 
back is founded upon principles of equity (see Peyton v. Desmond, 
129 F. 1) and seems peculiarly for application here; where the parties 
involved—that is, the United States, Pandora Metals, Inc. and Moun- 
tain Peat Company—entered into an arrangement designed to facili- 
tate enforcement of their respective rights and obligations, with 
respect to the sale of peat, at some future date. Of. Review 4807, dated 
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June 30, 1923, 22 MS. Comp. Gen. 1146. The claimant now has per- 
fected title to the land from which the peat was removed and appears 
entitled to the proceeds of the sale. 


However, it is noted that the agreement dated July 6, 1938, between 
the United States and the Mountain Peat Company, covering the sale 
of the peat, recites that the area involved comprises “about 35 acres,” 
whereas the patent issued to the claimant (a photostatic copy of which 
has been obtained) recites that the land covered thereby comprises 
22.142 acres. It is assumed that the amount stated on the instant 
voucher covers only peat removed from land patented by the claimant. 
If so, and if otherwise correct, the voucher, which is returned herewith, 
may be certified for payment. 


(B-38261) 
APPOINTMENTS—FOREIGN SERVICE OFFICERS—ACCEPTANCE 


If it be established that prior to his death, a Foreign Service officer Class II had 
not actually accepted a recess appointment as a Foreign Service officer Class 
I because of illness or otherwise, and took no affirmative action to accept such 
appointment prior to his death, or if it may not be regarded as having been 
a constructive acceptance of the recess appointment by reason of no change 
in his duty, there is merit to the contention that the officer did not vacate 
his office as Foreign Service officer Class II prior to his death, and, therefore, 
this office would consider a claim of the officer’s estate for unpaid compensa- 
tion as Foreign Service officer Class II, covering the period from date of last 
payment to the date of his death. 23 Comp. Gen. 391, amplified. 


Acting Comptroller General Yates to the Secretary of State, February 21, 1944: 


I have your letter of February 2, 1944, reference BF 123 H 524/391, 
as follows: 


Receipt is acknowledged of your decision B-38261, dated November 26, 1943, 
[23 Comp. Gen. 391] concerning the promotion from Class II to Class I of Mr. 
Frederick P. Hibbard, American Foreign Service Officer. 

Your reconsideration of this matter would be greatly appreciated, as appar- 
ently the presentation was not as clear as it should have been. It is well estab- 
lished that when a Foreign Service officer is promoted from one class to another, 
by and with the consent of the Senate, a formal acceptance of the new appoint- 
ment is necessary to evidence a vacating of the previous appointment, and a 
perusal of decisions of the Courts indicates that they support the statement by 
Throop, in his Treatise on the Law Relating to Public Officers, that “It is, how- 
ever, the acceptance of, not the election or appointment to, an incompatible office 
which vacates the first office” (p. 35). Mr. Hibbard, because he was ill, did not 
execute the affidavit required under the provisions of 5 U. S. C. 21b; he was not 
required to take a new oath of office; nor did he accept compensation as an officer 
of Class I. Thus, there does not appear to have been any formal acceptance of 
the new appointment by him. 

While in this instance Mr. Hibbard was given a recess appointment dated July 
16, 1943, which was confirmed by the Senate on September 28, 1943, many times 
in the past appointments made while the Congress was in session did not imme- 
diately become effective as of the date mentioned in the nomination as confirma- 
tions did not take place until months after that date, and the officers did not 
formally qualify for their new classes until some time subsequent to the date of 
confirmation. ‘The officers in the meantime continued to perform their duties 
and draw their salaries under their previous appointments, and, after confirma- 
tion and when the necessary formalities had been completed, were paid the differ. 

598796—44—-vol. 23 41 
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ence in compensation between the old and the new classes from the dates men- 
tioned in the nominations as the effectiye dates of the new appointments. 

If there should be any period in which a Foreign Service officer on duty would 
not be properly qualified to perform his duties serious diplomatic complications 
could and probably would result. 

While Mr. Hibbard did not qualify as a Foreign Service Officer of Class I by 
making the necessary affidavit, nevertheless, his status as a Foreign Service 
Officer had to be a continuous one to enable him to perform the duties of his office 
regardless of his class in the Service. It is believed that he was eligible to re- 
ceive compensation as a Foreign Service Officer of Class II until the formalities 
necessary to establish his status as an officer of Class I had been completed. 

I, therefore, trust you will find it feasible to authorize payment to Mr. Hib- 
bard’s estate of salary as a Foreign Service Officer of Class II through August 22, 
1943, the date of his death. 


Your letter relates to question and answer 2 stated in the decision of 
November 26, 1943, as follows: 


2. Whether the salary must remain at the rate previously paid to Mr. Hibbard 
as a Class II officer under his previous appointment until his death ; 

Referring to question 2, if, as is understood from your letter, Mr. Hibbard 
vacated his office as Foreign Service officer Class II, effective July 15, 1943, by 
reason of his appointment and promotion, effective the following day, to the 
office of Foreign Service officer Class I, no salary as Foreign Service officer Class 
II would be due his estate for any period beyond July 15, 1943. 


The answer to the question was based upon the statement in the first 
paragraph of your letter of November 9, 1943, that “Mr. Frederick P. 
Hibbard was promoted to Foreign Service Officer, Class I, as of July 
16, 1943,” which was taken to mean that the office previously held by 
him actually had been vacated on said date of promotion. No facts 


were presented in that letter, or otherwise at that time, to indicate that 
Mr. Hibbard had not accepted the appointment or promotion now 
stated to have been a recess appointment. Hence, on the basis of the 
facts then before this office, there was justified and required the aboye- 
quoted answer to question 2, presented in your original submission, 

In decision of August 6, 1927, 7 Comp. Gen. 96, it was held (quoting 
from the syllabus) : 

Promotion of a Foreign Service officer by commission to a higher class entitles 
such officer to the increased compensation thereof from the date such commission 
is accepted, either by formal acceptance, entrance upon duty, or by taking the 
oath of office. If the promotion does not inyolve any change of duties the officer’s 
continuance upon such duties may be considered as a constructive acceptance of 
the commission, entitling him to the increased compensation from the date of the 
commission, where no later effective date is fixed therein. or in quthorized 
regulations, 

Pursuant to that rule, and under the act of June 29, 1935, 49 Stat. 
436, the recess appointment which was to have taken effect July 16, 
1943, would have become effective on or after that date only by formal 
aceeptance, entrance upon duty, or, when necessary. by taking the 
oath of office. In this connection there has been noted the statement 
to the effect that he was hospitalized from the date of his promotion 
until his death on August 22, 1943. 

Accordingly, if Mr. Hibbard, because of his illness or otherwise, took 
no affirmative action to accept the recess appointment as a Foreign 
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Service Officer of Class I, or if there may not be regarded as having 
been constructive acceptance of the recess appointment by reason of no 
change in his duty, there is merit in your contention that the officer 
did not vacate his office as Foreign Service Officer, Class II, prior 
tohisdeath: Hence, if it be certified by you as a fact that Mr. Hibbard 
performed no service whatever from July 16 to August 22, 1948, and, 
therefore, did not by affirmative action or otherwise indicate accept- 
ance of the promotion, this office will give careful consideration thereto 
in connection with the settlement of any claim filed in the Claims 
Division of this office by the estate of the deceased officer for unpaid 
compensation as a Foreign Service Officer of Class IT, covering the 
period from date of last payment to date of his death. 


. 


(B-89776) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—EMPLOYEES ENTER- 
ING MILITARY OR NAVAL FORCES; SERVICE CREDITS 


An employee who; at the time he entered the active military service, had been 
in a leave without pay status in excess of 30 days but less than one year may, 
under the provisions of section 2 (c) of Executive Order No. 8882, issued 
pursuant to the within-grade salary-advancement statute of August 1, 1941, 
count 30 days of such period of leave without pay in computing the 18- or 
30-month waiting period prescribed by the said statute for within-grade 
salary-advancement purposes, provided the employee was restored to his 
civilian position upoh return from military service under conditions entitling 
him to the benefits of section 5 of the said Executive order. 23 Comp. Gen. 
867, modified. 


Comptroller General Warren to the Secretary of the Interior, February 23, 1944: 
I have your letter of January 31, 1944, as follows: 


Difficulty is being experienced in reconciling paragraphs (c) and (d), Section 2 
BHxecutive Order No. 8882, dated September 3, 1941, concerning service credits 
for within-grade salary advancements. These paragraphs are quoted for ready 
reference. 

“(c) Time elapsing in a nonpay status (including break in service) not ex- 
staging 80 days within any one time period of 18 or 30 months, as the case may 


“(d) Service rendered prior to absence on furlough or leave without pay where 
such absence is in excess of 30 days but not exceeding 1 year.” 

In your decision of February 21, 1942; 21 ©. G. 791, it was ruled that 30 
days of any period aggregating more than 30 days, but less than one year, that 
ah employee is in a nonpay status, are to be included in the 18 or 80 mofiths’ 
service period, the eligible date of the increase being postponed depending upon 
the amount of excess over 30 days that the employee is in a nonpay status. 
This ruling apparently was made in the light of paragraph (c). In your de- 
cision of November 16, 1943, 23 C. G. 367, it was ruled that an employee re- 
turning from military service who at the time he entered active military service 
was in a leave-without-pay status for more than 30 days but less than one 
year may count the service in his civilian position prior to the period of leave 
without pay as well as his active military service towatd the 18 pr 30 months’ 
service. According to this decision the employee may not include any of the 
period of leave without pay between his active civilian and military services. 
If the 30 days referred to in the first decision above cited could be included in 
the service credit, it appears that 30 days in the case of your second deeision Also 
could have been included. A clarification of the distinction will be appreciated 





618 DECISIONS OF THE COMPTROLLER GENERAL 


as the question has arisen in connection with the determination of the eligible 
date of an automatic increase for an employee who was on leave without pay 
from February 21 to March 29, 1942. Subsequently the employee entered the 
military service and was given a military furlough effective March 30, 1942. 
May 30 days of the leave without pay from February 21 to March 29 be counted 
in the waiting period of 18 months? 


In the first decision referred to, that of February 21, 1942, 21 Comp. 
Gen. 791, 797, it was held: 

* * * Regarding the second subquestion under the question numbered 4, a 
period in a nonpay status not exceeding 30 days may be included in counting 
longevity for purposes of computing the promotable period and only the excess 
over 30 days in a nonpay status must be excluded. See the last paragraph of 


decision of October 11, 1941, 21 Comp. Gen. 313, 316, wherein it was stated as 
follows: 


“Under the terms of section 2 (c) of the regulations, the aggregate of time 
elapsing in a nonpay status, whether in one or more periods, in the 18 or 30 
months’ period immetiiately preceding the beginning of a quarter that may be 
counted, shal] not exceed 30 days. Any period in a nonpay status in excess of 
30 days in the aggregate may not be counted in computing the 18 or 30 months’ 
period. * * ™ 


It would seem unreasonable to conclude that an employee who had been in 
a nonpay status exactly 30 days could count such period in computing his pro- 
motable period, whereas an employee who had been absent in a nonpay status 
for 31 days could not count any of such period. Accordingly, the employee in 
the example stated under this subquestion was eligible for a within-grade salary 
advancement as of January 1, 1942, if otherwise qualified. 

In the second decision, rendered November 16, 1943, 28 Comp. Gen. 
367, to which you refer, it was held at page 369: 

Relative to question 2, as the period of leave of absence was more than 30 
days but less than one year, and as there was no break in service (compare 22 
Comp. Gen. 1104), the employee referred to may count the service in his civilian 
position prior to going on leave without pay in that position, as well as the 
period of his active military service, toward within-grade salary advancement 
under the provisions of sections 2 (d) and 5 of the regulations, but he may not 
count any of the period of leave of absence without pay between active civilian 
and military service. [Italics supplied.] 

The italicized portion of the decision just quoted is, as you infer- 
entially point out, not wholly in accord with the holding in the pre- 
vious decision in respect of reckoning the 30 days in a nonpay status 
in the computation of the 18 or 30 months’ period for within-grade 
promotion purposes. While the latter decision involved employees 
who entered and/or returned from military service, no sound reason 
now presents itself for any different rule solely because of that fact 
in applying section 2 (c) of the President’s regulations. The rule 
stated in the earlier decision (21 Comp. Gen. 791, as well as 21 dd. 
313) is regarded as reasonably carrying out the purpose and in- 
tent of the regulation as a whole which rule, therefore, will control 
in all cases wherein section 2 (c) of the President’s regulations is for 
application. Hence, to the extent the referred-to decision of Novem- 
ber 16, 1948, 23 Comp. Gen. 367, 369, conflicts with said rule it is 
modified accordingly. 

In the case presented in your letter there may be counted 30 days 
of the period of leave of absence without pay from February 21 to 
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March 29, 1942, in the computation of the waiting period for within- 
grade salary advancement purposes, provided, of course, the employee 
was restored to his civilian position upon return from military service 
under conditions that entitle him to the benefits of section 5 of the 
President’s regulations, Executive Order No. 8882, dated September 
3, 1941. 


(B-39905) 


FEDERAL PROPERTY TRANSPORTATION TAX—CONTRACT PRICE 
ADJUSTMENT 


Even though a bidder’s quoted price for furnishing supplies to the Government 
f. o. b. destination includes an amount representing the Federal property 
transportation tax imposed by section 620 of the Revenue Act of 1942, 
the provisions of the act of November 4, 1943, extending the tax exemptive 
provisions of the 1942 act to amounts paid for the transportation of property 
to or from the Government, afford no basis for a deduction of any amount 
representing the said tax from such prices where the contract contains 
a standard “Federal taxes” clause providing for increase or decrease in 
contract prices in respect to all subsequent tax changes “applicable directly 
upon the production, manufacture, or sale of the supplies,” 


cueeeene General Warren to the Secretary of the Treasury, February 24, 
1944: 


I have your letter of January 30, 1944, as follows: 


Your attention is directed to the Act of November 4, 1943, Pub. Law No. 180, 
78th Cong., ist Sess., effective December 1, 1943, which, in amending section 
3475 (b) of the Internal Revenue Code, provides in section 1 thereof as 
follows: . 

“(b) Government transportation.—The tax imposed under this section shall 
not apply to amounts paid for transportation of property to or from the Gov- 
ernment of the United States, or any State, Territory, or political subdivision 
thereof, or the District of Columbia, or to amounts paid to the Post Office De- 
partment for the transportation of property.” 

All term contracts awarded by the Procurement Division of this Department 
to supply the common needs of the executive departments and independent es- 
tablishments of the Government contain, among others, the following provision 
relating to Federal taxes: 

“Prices inclusive of taw.—Prices bid herein include any Federal tax heretofore 
imposed by the Congress which is applicable to the material on this bid. If any 
sales tax, processing tax, adjustment charge or other taxes or charges are 
imposed or changed by the Congress after the date set for the opening of this 
bid, and made applicable directly upon the production, manufacture, or sale of 
the supplies covered by this bid, and are paid by the contractor on the articles 
or supplies herein contracted for, then the prices named in this bid will be in- 
creased or decreased accordingly, and any amount due the contractor as a result 
of such change will be charged to the Government and entered on vouchers (or 
invoices) as separate items.” 

As to such term contracts the bid opening dates of which occurred since 
the enactment of section 620 of the Revenue Act of 1942 (section 3475 of the 
Internal Revenue Code), and prior to December 1, 1943, which provide for 
destination delivery, the question has arisen as to whether under the terms of 
the foregoing tax provision the Government is entitled to any adjustment in 
the contract prices by reason of the broadening of the exemption provision. 

Adjustment of the contract price under the foregoing contract provision is pro- 
vided for only where a tax applicable to the production, manufacture or sale of 
the articles contracted for is imposed or changed by the Congress after the date 
set for the opening of the bid on the basis of which the contract is awarded. 





620 DECISIONS OF THE COMPTROLLER GENERAL 


Since the 3% transportation tax is imposed on the amount paid fer transportation 
of the articles contracted for, and not on the nfanufacture, sale or production 
of such articles, this Department believes that the Government is not entitled to 
downward price adjustments under any term contracts containing the tax provi- 
sion hereinabove referred to. 

However, the question as to whether and to what extent such adjustments 
should be made is continually being presented to the Procurement Division of 
this Department by governmental agencies authorized to purchase under such 
contracts, and there is some doubt that all agencies would be satisfied with Pro- 
curement Division instructions based on the Department’s conclusion, in the 
absence of confirming advice from your office. It would, therefore, be appre- 
ciated if you will advise whether such instructions, if issued, would lead to any 
exception by your office in the settlement of accounts. ‘ 


It is apparent from a reading of the contractual provisions relating 
to Federal taxes set forth in your above-quoted letter that, as pointed 
out by you, they do not purport to stipulate for an adjustment in con- 
tract prices in respect to all subsequently imposed taxes but only such 
of that nature as are “applicable directly upon the production, manu- 
facture, or sale of the supplies” covered by the contract, Also, it is to 
be observed that the inquiry as to the legal effect—so far as the Federal 
property transportation tax imposed by the terms of section 3475 of 
the Internal Revenue Code (26 U. S. C. 3475, 56 Stat. 979) is con- 
cerned—of contractual provisions of the type here involved was con- 
sidered in a decision of January 8, 1943, to the Administrator of 
Veterans’ Affairs, 22 Comp. Gen. 623. 

In that case the question for determination was whether the terms 
of the price adjustment clauses involved authorized the reimbursement 
of a contractor for the tax required to be paid by it in connection with 
the delivery of certain coal to a Veterans’ Administration Facility and 
after quoting from certain portions of the opinions of the Supreme 
Court of the United States in the cases of United States v, Cowden 
Manufacturing Co., 312 U. S. 34, and United States v. Glenn L. Martin 
Co., 308 U. S. 62, wherein contractual provisions containing substan- 
tially the same language as that appearing in the “Federal taxes” 
clauses there and here for consideration by this office were held not 
to comprehend Federal taxes of the type involved, it was said: 

The tax here involved is not laid on the property transported—or, for that 
matter, on the act of transportation itself—but on “the amount * * * paid 
* * * for the transportation * * * of property * * * by rail, motor 
vehicle, water, or air ;” and it becomes payable irrespective of the nature or value 
of the commodity transported and regardless of whether the transportation 
service is furnished in connection with the consummation of a sale of the property 
transported. Such being the case it is obvious that the tax, like the taxes con- 
sidered by the Supreme Court of the United States in the Cowden and Glenn L. 
Martin cases is not a tax “of the type of sales taxes and processing taxes ‘appli- 
cable directly upon production, manufacture, or sale’” of the supplies covered by 
the instant contract. Nor is any reasonable basis apparent for a contention that 
the property transportation [tax] here involved is payable “on the articles or 
supplies”—that is, the coal—sold to the Government. Consequently, it must be 
held that said tax does not come within the scope of the reimbursement provi- 
sions of the tax clause here involved. 

The terms of the subject *Federal taxes” clause of course, can be 
viewed in no different light where a contractor’s liability for the tax 
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included in its quoted prices is extinguished or decreased by the 
Congress than where no amount representing the tax was included 
in the prices quoted by the contractor and the tax is imposed subse- 
quent to the time set for the opening of its bid. In other words, there 
can be no more justification for regarding the Federal property trans- 
portation tax as coming within the scope of the “Federal taxes” clause 
here involved in a case where, as here, such a view would result in a 
saving to the Government than where, as was the situation in the 
above cited decision of this office, such a view would require the pay- 
ment by the Government of a higher price than was quoted by the 
contractor. 

Consequently, even though there is every reason to suppose that the 
prices quoted from October 21, 1942—the date of the enactment of the 
Federal property transportation tax law—to November 4, 1943—the 
date of the enactment of the amendment in the exemptive provisions 
thereof here involved—for furnishing supplies to the Government 
f. o. b. destination on or after December 1, 1942—the effective date 
of said tax—included an amount representing the tax, you are advised 
that this office concurs in your view that no deduction is authorized— 
on the basis of the provisions of the subject “Federal taxes” clause— 
of any amount representing the tax from such prices. 

No objection is perceived to the issuance of instructions in conform- 


ity with the above-stated conclusion. 


(B-89636) 


CONTRACTS—COST-PLUS—MILITARY SEVERANCE PAY TO 
EMPLOYEES ENTERING MILITARY SERVICE 


In the absence of specific contractual provisions to the contrary, amounts paid 
by a cost-plus-i-fixed-fee contractor to its employees as military severanee 
pay, upon their entry into the armed services of the United States, pursuant 
to the provisions of a collective bargaining agreement between the con- 
tractor and the employees’ trade union, which agreement was approved by 
the National War Labor Board, may properly be reimbursed as items of cost 
under the contract. 


Comptroller General Warren to the Chairman, United States Maritime Com- 
mission, February 25, 1944: 


Reference is made to your letter of January 24, 1944, requesting a 
decision as to the propriety of using funds appropriated to the Mari- 
time Commission for reimbursement to the New England Shipbuilding 
Corporation of amounts paid its employees as military severance pay 
upon their entry into the armed services of the United States. It is 
assumed that the question has arisen in connection with the determina- 
tion of performance costs properly reimbursable to said corporation 
under one or more of its several cost-plus-a-fixed-fee contracts with the 
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United States for the construction of certain shipyard facilities and 
vessels. . 

It appears from your letter that a controversy over wages and work- 
ing conditions between the New England Shipbuilding Corporation 
and Local No. 50 of the Industrial Union of Marine and Shipbuilding 
Workers of America was heard by the National War Labor Board, and 
that the latter agency on November 24, 1943, issued its final order in 
the matter, effective as of February 6, 1943, by which, inter alia, ap- 
proval was extended to the following provision of a collective bar- 
gaining agreement between the parties: 

Any employee who shall enter the service of the United States Armed Services 
or any Auxiliary thereto, when leaving his position with the Company shall re- 
ceive for one month’s employment one full day’s pay at his regular rate; two 
months’ employment—three days’ pay at his regular rate; and for three months’ 
or more employment—five days’ pay at his regular rate, plus any accumulated 
vacation pay. 

You state that opposition of the Maritime Commission to reimburse- 
ment of expenditures for military severance pay is based on the fol- 
lowing considerations : 


1. Congress has made provision for the compensation of members of the Armed 
Forces, and in making its decision Congress considered the entire economic situa- 
tion of the individual who is required to leave his job in civil life to enter the 
Armed Forces. This is borne out in the relaxations made in the income tax re- 


quirements, provisions respecting judgments and debts owed by inductees, allow- 
ances for families, etc. 


2. In view of the fact that Congress had so acted, it is questionable as to 
whether it would be proper to expend funds appropriated to the Maritime Com- 
mission to further take care of the individual for such purposes. 

3. The Maritime Commission definitely feels that the allowance of expenditures 
to meet the requirements of the War Labor Board's order with respect to military 
Severance pay will increase the costs of production of ships at the company’s 
plant and may create a precedent of even broader application. 

An examination of the various statutes enacting provisions such as 
referred to by you, including appropriation acts for the Maritime Com- 
mission, fails to disclose any language which, either explicitly or by 
necessary implication, prohibits reimbursement for expenses of the 
character in question as items of cost under cost-plus-a-fixed-fee con- 
tracts entered into by the Commission, nor is such a restriction im- 
posed by any other provision of law which has come to my attention. 
It appears, therefore, that, while the considerations above mentioned 
might well have warranted the National War Labor Board in refusing 
to approve the agreement providing for such payments, the propriety 
of reimbursement to the New England Shipbuilding Corporation for 
such expenditures is determinable solely by reference to the provisions 
of the particular contract involved; and since no specific contract has 
been cited, the question may be answered only in general terms. 

By its very nature, one of the basic principles of a cost-plus-a-fixed- 
fee contract is reimbursement to the contractor for costs necessarily 
incurred, including such labor costs as may be requisite to proper per- 
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formance under the contract. The term “labor costs” ordinarily is 
understood to include, in addition to compensation at a fixed rate for 
time actually worked, certain other amounts for which no correspond- 
ing services are performed, as for example, vacation and sick leave pay, 
and pension and retirement benefits. A general criterion of reimburs- 
ability for labor costs would appear to be a showing that the services 
involved were necessary to performance of the contract and that the 
expenditures for which reimbursement is sought were reasonably re- 
quired to secure such services. 

In the present case it is clear that the contractor did not accede to 
the above-quoted provision of the collective bargaining agreement im- 
providently, but only after approval of the agreement by the National 
War Labor Board, an agency of the Government authorized to hear 
and decide the labor dispute involved on its merits. Under the cir- 
cumstances it is apparent that the contractor had no choice in the mat- 
ter but to pay its employees the compensation stipulated by the col- 
lective bargaining agreement in order to secure the labor necessary 
for performance of its contracts. 

Accordingly, in the absence of specific contractual provisions to the 
contrary, you are advised that military severance payments made by 
the New England Shipbuilding Corporation to its employees, in con- 
formity with the approved provisions of such collective bargaining 
agreement, would appear to be properly reimbursable as items of cost 
under a cost reimbursement contract. 


(B-40104) 


TRAVELING EXPENSES—PERSONS SERVING IN AN ADVISORY 
CAPACITY OUTSIDE CONTINENTAL UNITED STATES 


The $10 per diem allowance in lieu of subsistence authorized by the National 
War Agencies Appropriation Act, 1944, to be paid to persons serving in an 
advisory capacity without compensation, or at $1 per annum, in any of the 
constituent agencies under the Office for Emergency Management is appli- 
cable to official travel either within or outside the continental limits of the 
United States, and, therefore, is not subject to the maximum per diem allow- 
ance—in most cases less than $10—fixed for official travel outside the con- 
tinental limits of the United States pursuant to the provisions of section 
801 of the First Supplemental National Defense Appropriation Act, 1944, 
and regulations thereunder, which are applicable only to compensated officers 
and employees who are subject to Subsistence Expense Act and the Stand- 
ardized Government Travel Regulations. 


Comptroller General Warren to the Chairman, War Production Board, February 


I have your letter of February 10, 1944, as follows: 


The appropriations for the constituent agencies of the Executive Office of the 
President—Office for Emergency Management have consistently provided for per 
diem in lieu of subsistence not to exceed $10. per day for persons serving while 
away from their permanent homes or regular place of business in an advisory 
capacity or employed without compensation or on a dollar-a-year basis. 
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The latest provisions with respect to $10 per diem for these employees is ¢on- 
tained in sub-paragraph (a) of the “General Provisions” on page 16 of Public 
Law 13), 78th Congress which is quoted in part as follows: 

“and not to exceed $10 (unless otherwise specified) per diém in lieu of sub- 
sistence, of persons serving while away from their permanent homes or regular 
places of business in an advisory capacity to or employed by any such agency 
without other compensations from the United States, or at a dollar per 
annum. * * *” 

Section 301, Title IIT.—*General Provisions” of Public Law 216, 78th Congress 
makes certain specific provisions with respect to per diem in lieu of subsistence 
of employees traveling on official business outside the continental limits of the 
United States and reads in part as follows: 

“Provided, That the amount of such allowances shall be determined by the head 
of the departmept or independent establishment concerned or by such official 
as he may designate for the purpose, but shall in no case, notwithstanding any 
other provision of law, exceed the maximum established by regulations prescribed 
by the President for the locality in which the travel is performed. + “ 

Pursuant to the above-quoted provision, the Director of the Bureau of the 
Budget on January 7, 1944, issued Supplement te Circular A-7, entitled “Amend- 
ments to Standardized Government Travel Regulations”. The following is quoted 
from the pertinent portion of this circular. 

“Paragraph 45 of the Standardized Government Travel Regulations is amended 
by the Supplement to the Circular A—7, the amendment being in part as follows: 

“With the exception of travel chargeable te the appropriations of the War and 
Navy Departments, for travel on official business outside the continental limits 

,of the United States, a per diem allowance not to exceed $7 in lieu of subsistence 
expenses may be allowed, except that, during the fiscal year 1944 (a) the maat- 
mum per diem allowance for travel performed after Jonuary 31, 1944 shall be the 
amount prescribed in Appendia I of this regulation. * * 

The maximum rates of per diem in lieu of subsistence established in Appendix 
I are less than $10, except for travel in Iceland and Russia. If these maximum 
rates are to be applied to dollar-a-year and without compensation employees of 
the War Production Board traveling on official business outside the continental 
limits of the United States, it would mean that except for travel in Iceland and 
Russia they would be getting less per diem outside the continental limits of the 
United States than they would while traveling within the continental limits of the 
United States. 

It would not appear that this effect were designed or intended by the legislative 
action or by the regulation promulgated by the Bureau of the Budget. However, 
in view of the conflicting provisions as cited above and in order that payment 
of per diem in lieu of subsistence may be made pursuant to the applicable laws 
and regulations, your decision is requested as to whether per diem in liey of 
subsistence of $10 or more for dollar-a-year or without compensation employees 
authorized under the previsions of Public Law 139 as cited above, must be reduced 
to the applicable maximum rates established in Appendix I, Bureau of the 
Budget Supplement to Circular A-7, when such employees travel on official busi- 
ness outside the continental limits of the United States. 


In commenting upon a provision appearing in another appropria- 
tion act similar to the appropriation item quoted in the second para- 
graph of your letter, it was stated in decision of August 8, 1942, 22 
Comp. Gen. 129, at page 182, as follows: 


The authority thus provided by law and the action of the President for pay- 
ment of a per diem of $10 in lieu of subsistence to persons who serve without 
compensation for the Office of Price Administration is exclusive of all other 
authority to pay a comtmutation allowance for subsistence, including the Sub- 
sistence Expense Act of 1926, 44 Stat. 688, as amended by the act of June 30, 
1932, 47 Stat. 405, and the act of January 30, 1942, Public Law 424, and the 
Standardized Government Travel Regulations. The authority to pay the per 
diem of $10 to persons who serve in an advisory capacity in the Office of Price 
Administration, without compensation, is limited to periods such persons are 
“serving while away from their homes.” See 21 Comp. Gen. 377. Compare 21 id. 
400;610. * * * 
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The appropriation item here in question, which would be applicable 
either within or outside the continental limits of the United States. 
provides a special per diem allowance for persons serving in an ad- 
visory capacity without compensation, or at the nominal rate of $1 per 
annum, in any of the constituent agencies under the Office for Emer- 
gency Management, whereas the appropriation provision quoted in 
the third paragraph of your letter, limited to travel outside the conti- 
nental limits of the United States, is applicable to officers and employ- 
ees of the Government who serve with compensation and who otherwise 
are subject to the Subsistence Expense Act of 1926, as amended, and 
the Standardized Government Travel Regulations. 

Accordingly, the question posed in the concluding paragraph of 
your letter is answered in the negative. 


(B-83614) 


RENTAL AND SUBSISTENCE ALLOWANCES—CHILDREN— 
PROOF OF DEPENDENCY 


The fact that a divorce decree or other court order giving custody of a naval offi- 
cer’s minor children to the mother does not provide specifically that the 
officer is required to support his children does not, of itself, operate to 
deprive the divorced officer of increased rental and subsistence allowances 
as for an officer with dependents (minor children), regardless of the juris- 
diction in which the decree was issued, or in which the children are domi- 
ciled, if it be shown that the officer is in fact contributing to their support. 
23 Comp. Gen. 71, amplified. 


Assistant Comptroller General Yates te the Secretary of the Navy, February 
26, 1944: 

Reference is made to your letter of November 26, 1943, forwarding a 
letter from the Bureau of Supplies and Accounts dated October 15, 
with enclosures and indorsements, and requesting decision as to the 
right of Acting Pay Clerk Philip J. Roy, USN, to increased rental 
and subsistence allowances as for an officer with dependents (minor 
child not in his custody) for the period July 16 to September 28, 1943, 
under the conditions set forth in said enclosures and indorsements. 
Said letter of the Bureau of Supplies and Accounts states, among other 
matters, that the certificate of the claiming officer contains the state- 
ment that the decree of divorce granted on November 18 [15], 1934, 
by the Superior Court of Los Angeles County, California, did not re- 
quire payment of alimony for the support of the officer’s minor child, 
but that under the laws of the State of Massachusetts his parental 
responsibility for the care, maintenance, and support of such child has 
not been modified or affected by the decree; and, in this regard, it is 
stated in the Bureau’s letter—making reference to decision of this 
office of March 22, 1982, A~41163, 11 Comp. Gen. 861—that the courts 
of Massachusetts have held that when the father is deprived of his 
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children by order of the court his common law duty to support them 
ceases and that, apart from statute, his obligation for this responsibil- 
ity is determined by judicial decree. 

It appears that in a proceeding in a Probate Court held at Salem, 
in the County of Essex, Commonwealth of Massachusetts, there was 
issued October 28, 1983, on the petition of the wife of said Philip J. 
Roy, an order reciting that said petitioner, for justifiable cause, was 
living apart from her said husband, and ordering that the petitioner 
have the care and custody of the minor child of the parties. No pro- 
vision appears therein regarding the maintenance and support of said 
child, and whether this order was issued under the laws of Massachu- 
setts authorizing the making of decrees relative to the care, custody, 
etc., of minor children of parents who are living apart from each 
other but not divorced, or whether it was issued under the laws of 
that State regarding the filing of libels for divorce and proceedings 
thereunder, cannot be determined from the present record, but it is 
noted that the evidence before this office does not disclose that any 
libel for divorce was filed or any proceedings thereunder were pending 
in Massachusetts at the time the order was entered. 

Also, it appears that, subsequent to said order, by interlocutory 
judgment of the Superior Court of the State of California in and for 
the County of Los Angeles, rendered November 9, 1934, in the case 
of Philip J. Roy v. Querida Roy, the plaintiff husband was held to 
be entitled to a divorce from the defendant wife and it was decreed 
that when one year shall have expired after the entry of the interlocu- 
tory decree a final judgment dissolving the marriage between the par- 
ties should be entered, and that at such time the court should grant 
such other and further relief as might be necessary to a complete dis- 
position of the action. Thereafter, on November 15, 1934, the said 
court granted the plaintiff husband a final judgment of divorce from 
the defendant and ordered that wherein the said interlocutory decree 
made any provisions for alimony or the custody and support of chil- 
dren, or related to the property of the parties, such provisions were 
to be made binding on the parties affected thereby. Thus, it will be 
noted that neither the interlocutory decree nor the final judgment 
of divorce made any provisions for alimony or for the custody and 
support of the minor child of the parties. 

While, as stated hereinbefore, the statement in the letter of October 
15 of the Bureau of Supplies and Accounts with regard to the holdings 
of the Massachusetts courts with respect to the parental responsibility 
of a father for the support of his children when he has been de- 
prived of their custody refers to decision of this office of March 22, 
1982, A~-41163, 11 Comp. Gen. 361, it is to be noted, in addition to the 
fact that the instant case involves different circumstances from those 
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there considered, that, in the meantime, the then applicable rental and 
subsistence allowance statutes have been superseded by new legisla- 
tion with respect to such allowances on account of dependents. In 
the former case, the parties were divorced pursuant to a decree of a 
Massachusetts court which ordered—without any requirement on the 
part of the father for support—the minor child to be given to the 
mother, who thereafter remarried, whereas in the instant case the 
interlocutory and final judgments of divorce were entered by a 
California court subsequent to the entry of the order of the Massa- 
chusetts court awarding the custody of the child—also without any 
requirement on the part of the father for support—to the mother who, 
according to the evidence at hand, has not remarried. 

As to the change effected by statute, it will be noted that section 4 
of the act of June 10, 1922, 42 Stat. 627, as amended by the act of 
February 21, 1929, 45 Stat. 1254, which was the law construed in the 
prior decision (11 Comp. Gen. 361), defines the term “dependent” to 
include “legitimate children * * * where such legitimate chil- 
dren * * * are in fact dependent upon the person claiming de- 
pendency allowance” [Italics supplied], whereas section 4 of the Pay 
Readjustment Act of June 16, 1942, 56 Stat. 359, 361, which is ap- 
plicable to the instant case, provides, in part, as follows: 

The term “dependent” as used in the succeeding sections of this Act shall in- 
clude at all times and in all places a lawful wife and unmarried children under 
twenty-one years of age * * *, 

With regard to said change in the law it was stated in decision to 
you, under date of July 30, 1948 (B-28900, 28 Comp. Gen. 71), as 
follows: 

* * * This statutory change in the definition of the term “dependent” 
makes inescapable the conclusion that it was the legislative intent generally to 
relieve an officer claiming increased subsistence and rental allowances on behalf 
of legitimate unmarried children under 21 years of age of any burden of proof 
that said children are in fact dependent on him. See Strauss v. United States, 
73 C. Cls. 690, 693; Rawlins v. United States, 98 C. Cis. 231, 236. 
but, in order to insure that this broadening of the term “dépendent” 
would not extend to cover cases of a type which, while within the 
letter of the law, were, under decisions of the courts and of this office, 
not within its spirit, said decision concluded as follows: 

Accordingly, you are advised that except where it is shown that a divorced 
officer has been absolved from the responsibility to support his child or children, 
or that his child or children has (have) been emancipated, or that the divorced 
officer has refused to support his child or children, this office will not, in cases 
of divorced officers question otherwise proper payments of increased allowances 


under the Pay Readjustment Act of June 16, 1942, on account of legitimate un- 
married children under 21 years of age. 


Thus, it will be seen that under the law as now existing the general 
rule has been established that this office will not question otherwise 
proper payments of such allowances to divorced officers on account of 
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legitimate unmarried children under 21 years of age except under 
the circumstances mentioned next hereinabove. These exceptions to 
the general rule, by their very nature as exceptions, are to be given 
application only to the extent of the purpose for which intended— 
that is, to bar cases within the letter of the law but without its spirit— 
and the fact that a divorce decree or other court order giving eustody 
of the minor children to the mother does not provide specifically that 
the father is required to support his children does not, of itself, operate 
to deprive an officer of the allowances, regardless of the jurisdiction in 
which the decree was issued, or in which the children are domiciled, 
if it is shown that he is, in fact, contributing to their support. 

In view of the foregoing, it appears unnecessary to determine the 
legal liability of the officer for the support of his minor child under 
the circumstanees of the present case; and since it appears that he has 
contributed regularly to the support of said child payment of allow- 
ances to him as for an officer with dependents (minor child) will be 
passed to credit, if otherwise correct, for the period July 16 to Sep- 
tember 28, 1943, and so long thereafter as there arises no other ground 
for questioning payment of the allowances concerned. 

The S. & A. Form 201 is returned herewith, the other papers sub- 
mitted being retained in this office. 

This decision, or a copy thereof, should be included in the account 
wherein credit for payment under authority hereof is claimed, 


(B-39731) 


WITNESSES—FEES AND TRAVELING EXPENSES—SELECTIVE SERVICE 
SYSTEM PERSONNEL TESTIFYING ON BEHALF OF PRIVATE PARTIES 


Uncompensated personnel of the Selective Service System subpoenaed to appear 
in a United States court to testify in their official capacity on behalf of a 
private party are not employees “summoned as a witness for the Govern- 
ment” or traveling “in order to appear as a witness on behalf of the United 
States” within the meaning of 28 U. S. Code 604, so as to authorize payment 
of fees or expenses to them from Selective Service System appropriation ; 
but such uncompensated personnel may apply to the marshal for payment 
of the ordinary fees and expenses provided by 28 U. S. Code 600c. 

Where a petitioner in a habeas corpus proceeding or « defendant under indict- 
ment subpoenaes a salaried employee of the Selective Service System to 
testify in a Federal court in his official capacity on behalf of such private 
party, the employee is in an official duty status; no witness fee is payable 
to such employee by the United States; no travel expenses are payable by 
the Selective Service System—the testimony not being “on behalf of the 
United States” ; and whether any travel expenses are payable under 28 U. §S, 
Code 600c from the Department of Justice appropriations is for determina- 
tion in the first instance by that Department. 

The requirement in 15 Comp. Gen. 196, that employees subpoenaed to testify in 
their official capacity in behalf of a private party collect all authorized wit- 
ness fees and allowances and that any amount so collected in excess of their 
actual expenses be deposited to the credit of miscellaneous receipts, is particu- 
larly applicable to fees and allowances collected in State courts and is not ap- 
plicable where no emolumerft from any source is received other than the 
employee’s regular salary and any travel expenses which may be payable 
under Federal statute by the Justice Department. 
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Comptroller General Warren to the Director of Selective Service, February 26, 
1944: 


I have your letter of January 31, 1944, file reference 9-1.25-266, as 
follows: 


Reference is made to decisions of the Comptroller General of the United States 
No. B-16924, dated May 31, 1941, No. B-23687, dated March 20, 1942 (2ist Comp. 
Gen. 886) and No. A-27784 (A-44002), dated September 12, 1985 (15 Comp. Gen. 
196). Reference is also made to Title 28 USCA sections 600c, 604 and 656. 

The question has arisen whether the referred to opinions are applicable to a 
situation in which Selective Service personnel, either confpensated or uncom- 
pensated, are served with subpoenas requiring them to appear in a United States 
court and to testify in their official capacity but on behalf of a party other than 
the Government, regarding facts acquired in the discharge of their official duties. 
Such a proceeding might be either a criminal action involving violation of Selec- 
tive Service laws or a habeas corpus proceeding or other civil action involving 
the application of such laws. 

Your opinion is requested as to whether, and to what extent, the fees or travel 
expenses of the witnesses, including mileage and a per diem in lieu of subsistence, 
mnay be paid from Selective Service funds in such instances. 


The first two decisions cited in your letter pertain to the fees and 
travel expenses of Selective Service System personnel called in their 
official capacity in cases involving the selective service laws to testify 
“on behalf of the United States” (quoting from section 850 of the Re- 
vised Statutes, as amended), and held that their travel expenses are 
payable from the appropriation for the Selective Service System and 
in accordance with the Standardized Government Travel Regiilations. 
A recent revision of section 850 specifically incorporates that ruling 
in the statute. Act of December 24, 1942, 56 Stat. 1088, 28 U.S. C. 
604. By virtue of the same statute, the witness fees ordinarily payable 
by the United States marshal in cases in the Federal courts, while not 
allowable to compensated personnel testifying under the same cir- 
cumstances, were held properly payable to uncompensated Selective 
Service personnel so testifying. See, also, 22 Comp. Gen. 743. 

The statute refers to employees “summoned as a witness for the Gov- 
ernment” or traveling “in order to appear as a witness on behalf of 
the United States”, and, accordingly, does not apply to cases such as 
are outlined in your letter. When the summons is for testimony on 
behalf of a private party, such as the petitioner in habeas corpus or 
the accused under indictment, compliance with a subpoena would not 
be in execution of the functions of the Selective Service System and no 
payment of fees or expenses could be authorized from its appropria- 
tion. But no reason presently appears why the uncompensated per- 
sonnel should not apply to the marshal for payment of the ordinary 
fees and expenses provided by section 3 of the Act of April 26, 1926, 
as amended, 28 U.S. C. 600c. 

As to the compensated personnel, it was said in 15 Comp. Gen. 196 
(referring to a comparable matter) : 

Section 850, Revised Statutes, limits Government employees subpoenaed to 
testify as a witness for the Government to reimbursement of necessary expenses 


and prohibits payment of any mileage or other compensution in addition to their 
salary. On the other hand, Government employees subpoenaed in private liti- 
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gation or by some party other than the Federal Government to testify, not in 
their official capacity but, as individuals, are entitled to the usual fees and ex- 
penses but the time absent by reason thereof must be taken as annual leave or 
leave without pay. However, where the value of the witness’ testimony in private 
litigation arises from his official capacity and he is subpoenaed solely because of 
and to testify in that capacity or to produce official records, he may be regarded 
as in a duty and pay status during the period of his necessary absence in respond- 
ing to such subpoena. Under such circumstances, as the United States is deprived 
of his services while so testifying, the employee should be instructed to collect the 
authorized witness fees and allowances for expenses of travel and subsistence. 
All amounts so collected over and above the amount of his actual expense should 
be accounted for through your department and deposited as miscellaneous re- 
ceipts. 


Applying that ruling to the present matter, where the petitioner or 
the defendant obtains a subpoena for a salaried employee of the Selec- 
tive Service System to testify in his official capacity, but on behalf of 
such private party, (1) the employee is in an official duty status; (2) 
no witness fee is payable by the United States (section 1 of the Act of 
April 26, 1926, 44 Stat. 323) ; (3) no travel expenses are payable by the 
Selective Service System, the testimony not being “on behalf of the 
United States” (section 850, Revised Statutes, as amended); (4) 
whether any travel expenses are payable under 28 U. S. C. 600c, from 
the appropriations of the Department of Justice, is for determination 
in the first instance by that Department; (5) the accounting to the 
Department specified in the last sentence above-quoted from 15 Comp. 
Gen. 196, being particularly applicable to fees and expenses collected 
in State courts, would not be required where no emolument from any 
source is received other than the employee’s regular salary and any 
travel expenses which may be payable under Federal statute by the 
Department of Justice. 

It is evident that an exception to the foregoing rules is required in 
cases arising under section 878 of Revised Statutes, 28 U. S. Code 656, 
by which authority indigent persons under indictment may request the 
court to summon witnesses upon their behalf and, in case such petition 
be allowed, “the costs incurred by the process and the fees of the wit- 
nesses shall be paid in the same manner that similar costs and fees are 
paid in case of witnesses subpoenaed in behalf of the United States.” 
It was the view of the District Court in Jn re Waller, 49 F. 271, that a 
Government officer summoned under that statute should receive the 
expenses allowed by section 850 of the Revised Statutes, supra. How- 
ever, no definite decision appears to be proper upon such a matter until 
there shall have arisen a case under the statute where the petition shall 
have been allowed by the court and the claim for expenses received. 


(B-40185) 


MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE—DOLLAR- 
A-YEAR MEN 


The provision in section 303 of the First Supplemental National Defense Ap- 
propriation Act, 1944, authorizing reimbursement at not to exceed five cents 
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per mile to “personnel serving without compensation from the United States” 
for expenses of travel performed by them in privately owned automobiles 
away from their designated post of duty, and three cents per mile for such 
travel within the limits of their official station, may not be enlarged by 
construction to permit payment of mileage to persons who are paid com- 
pensation at the rate of $1 a year. 


Comptroller General Warren to the Director, Division of Central Administrative 
rvices, Office for Emergency Management, February 26, 1944: 


I have your letter of February 14, 1944 (FI-21) as follows: 


The First Supplemental National Defense Appropriation Act 1943, approved 
July 25, 1942, provides in part: 

“For all necessary expenses of the constituent agencies of the Office for Emer- 
gency Management * * * and actual transportation and other expenses not 
to exceed $10.00 (unless otherwise specified) per diem in lieu of subsistence, of 
persons serving while away from their permanent homes or regular places of 
business in an advisory capacity to or employed by any of such agencies without 
other compensation from the United States or at $1.00 per annum.” 

Similar language was incorporated in the National War Agencies Appropriation 
Act 1944, approved July 12, 1943, Public Law 139, in Paragraph (a) under the 
heading “General Provisions”. 

Pursuant to the rulings laid down by your office (B-28302, dated September 2, 
1942; 22 C. G. 512) persons serving the constitutent agencies of the Office for 
Emergency Management without compensation or at a dollar per annum when 
traveling by privately owned automobile are entitled to reimbursement on ar 
actual expense basis instead of on a commuted basis. These decisions were 
predicated on the fact that the statutory authority to pay the transportation 
expenses of such persons was limited to that of actual transportation. 

Section 303 of the First Supplemental National Defense Appropriation Act 
1944, Public Law 216, approved December 23, 1943, provides: 

“Appropriations of the executive departments or independent establishments 
for the fiscal year 1944 shall be available for reimbursement at not to exceed five 
cents per mile to personnel serving without compensation from the United States 
for expenses of travel performed by them in privately owned automobiles away 
from their designated post of duty, and not to exceed three cents per mile for 
such travel within the limits of their official stations.” 

Although Section 303 of this Act is directed to persons serving without com- 
pensation, it appears that the purpose and intent of this section was remedial in 
nature. This fact was clearly indicated by the following statements made be- 
fore the House of Representatives Subcommittee on Appropriations: 

“The CualrMAN. I will ask you, though, to give us one statement on this third 
section under which persons serving without compensation may receive five cents 
per mile or three cents per mile. Isn’t that allowable under present conditions? 

“Mr. Lawton. By a Comptroller General’s decision it does not apply to persons 
serving without compensation. 

“The CHAIRMAN. Is that a recent decision on his part? That is merely, then, 
for the purpose of overruling a decision of the Comptroller General.* 

“Mr. Lawton. The Office of Scientific Research and Development was the 
one that requested this provision. They have a number of scientists working 
for them on research problems, The only way to get to the experiment stations, 
which are naturally located away from a populated area, is to go by car, and 
these persons who are giving their time to the Government are now required to 
spend considerable time making out vouchers and documents, getting receipts, and 
so forth. This provision would place them on the same basis as the salaried 
employees.” 

As previously stated, the decisions cited above, which were apparently the ones 
referred to in these hearings, were not only applicable to persons serving with- 
out compensation but were also for application to those persons serving the 
constituent agencies of the Office for Emergency Management at a dollar per 
annum. 

In view of the foregoing, I would appreciate your advising me whether, under 
the provisions of Section 308 of Public Law 216, supra, persons serving at a dollar 
per annum as well as those serving without compensation may be reimbursed 
on a mileage basis for travel on official business performed by privately-owned 
automobile. 


598796—44—-vol. 23-42 
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The appropriation provision quoted in the fourth paragraph of your 
letter authorizing reimbursement on a mileage basis for use of pri- 
vately owned automobile is specifically limited to “personnel serving 
without compensation from the United States.” No provision is made 
therein for payment of mileage to persons receiving $1 a year. Not- 
withstanding such rate of compensation is nominal, it nevertheless has 
been held to constitute salary for certain purposes. See, for instance, 
decision of February 4, 1943, 22 Comp. Gen. 743, 745, wherein it was 
stated : 

While it is true that $1 per annunr is but a nominal salary, nevertheléss that 
amount is paid and received as “salary” and constitutes the recipient a salaried 
officer or employee of the United States within the meaning of the statute, supra. 
[Section 850, Revised Statutes.} * * * 

While the referred-to appropriation provision authorizing mileage 
payments may be remedial in character, yet it may not be enlarged by 
construction to include the persons who are paid compensation at the 
rate of $1 per annum on the basis of the legislative history of the act 
when it is otherwise clear and unambiguous—even though there may 
have been intended by the sponsors of the legislation the inclusion of 
the dollar-a-year-men. 19 Comp. Gen. 636, 640; 21 id. 17 (at page 
19) ; decision of February 4, 1944, B-39498. Compare 20 Comp. Gen. 
81; 21 id. 805 (at page 808). Stated in other words, to permit payment 
of mileage under the statute here involved to persons serving at $1 per 
annum would require putting words in the statute which are not there. 
That may not be done by construction. 

Accordingly, as the provisions of section 303 of the act of December 
93, 1943, 57 Stat. 642, Public Law 216, ‘are clear and unambiguous, and 
not subject to construction, the question posed in the concluding para- 
graph of your letter is answered in the negative. 


(B-31575, B-39477) 
‘ 


CONTRACTS—RELEASES—EFFECT ON SUBSEQUENT CLAIMS 


Where a lump sum construction contract was terminated for convenience of the 
Government and settlement effected in accordance with a contract provision 
which contemplated the transfer to the Government of all materials, work 
in process, etc., acquired by the contractor in connection with the contract 
work, and provided for reimbursement to the contractor of all actual expendi- 
tures made with respect to the contract, plus a portion of his estimated 
profit, an unqualified release executed by the contractor upon final settle- 
ment operates as a bar to paynfent by the Government of any further Claims 
under the contract, whether such claims were included or excluded from the 
settlément and whether known or unknown at that time. 


——— General Warren to the Governor of the Panama Canal, February 
, 1944; 


There have been considered your two letters dated January 7, 1944, 
involving certain claims against the Government arising out of 
construction work performed, in the one case, under contract No. 
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PClp-623, with Nevada Constructors, Inc., and, in the other, under 
contract No, PClp-659, with Rosoff Panama Construction Company, 
Inc. By reason of the similarity of the facts and legal issues in- 
volved in these two cases they will be considered in a single reply. 

Treating first with the matter involving the Nevada Constructors, 
Inc., the pertinent facts appear as follows: On September 29, 1941, 
The Panama Canal entered into contract No. PClp-623 with the 
above-named contractor for Processing Concrete Aggregates for the 
Third Locks Project, at Gamboa and Miraflores, Canal Zone, Pur- 
suant to a directive from the Secretary of War, the contract was ter- 
minated for convenience of the Government, effective June 1, 1942, 
and settlement accomplished in accordance with the provisions of 
Article II of Supplemental Agreement No. 1 to the contract. Said 
Article II provided for the transfer to the Government of all ma- 
terials, supplies, work in process, facilities, equipment, etc,, acquired 
by the contractor in connection with the performance of the contract 
work, and for reimbursement to the contractor of all actual expend- 
itures certified by the contracting officer as having been made with 
respect to the contract. Also, provision was made for the payment 
of part of the profit which the contractor would have made on the 
contract based on estimates of the percentage of completion of the 
contract. Final settlement of the contract was effected on November 
20, 1942, including the execution by the contractor of a formal release 
of all claims and demands against the Government arising under or 
by virtue of said contract. 

Subsequent to such final settlement and execution of an unqualified 
release by the contractor, several freight bills were received by the 
eontractor covering amounts which for one reason or another had not 
been included in the final settlement. It is stated in your letter rela- 
tive to this matter that it appears from available records that the 
delayed submission for payment of the freight bills occurred without 
fault or negligence on the part of the contractor but that since the con- 
tractor unquestionably is liable to the carriers for these charges— 
regardless of whether there might have been untimely or faulty bill- 
ing—no attempt has been made to confirm such apparent lack of neg- 
ligence on the part of the contractor. It is suggested, however, that 
the confusion then existing in the transportation field would seem 
to absolve the contractor from any charge of negligence for the failure 
to have ascertained the existence of these charges at the time final 
settlement of the eontract was effected, 

Also, it is stated that The Panama Canal would have been disposed 
to refer these unpaid freight bills to the contractor for payment by it 
to the carriers were it not for the fact “that the release operates as a 
bar to making payment to the contractor for charges otherwise reim- 
bursable by the Government except for the provisions of the release” ; 
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that should the contractor pay such claims, it is believed that substan- 
tial justice requires that it be reimbursed therefor by the Government; 
and that since the carriers performed services for which they are en- 
titled to remuneration and since the Government was the ultimate 
recipient of such services, it is believed that the freight invoices con- 
stitute a claim in equity by the carriers against the Government. Deci- 
sion is requested as to whether, under the circumstances appearing, 
any legal or equitable remedy exists which would permit direct pay. 
ment, or reimbursement to the contractor, of the amount of the freight 
bills. 

The nature of the involved freight bills is fully set forth in your 
letter. But in the view hereinafter taken with respect to the legal 
issues of the matter, it is unnecessary to consider either the substance 
or the respective merits of such claims; and it will be assumed for 
present purposes that had such bills previously been paid by the con- 
tractor and presented to the contracting officer at the time final settle- 
ment was being negotiated, they would have been included therein. 
Also, it will be assumed—solely for the purpose of this decision—that 
the contractor was without fault or negligence in the failure to have 
ascertained the existence of these bills prior to final settlement and the 
execution of an unqualified release. 

Of course, it must be recognized at the outset that if it be de- 
termined that the release executed by the contractor does in fact 
operate as a bar to making payment to the contractor for charges 
otherwise reimbursable by the Government, the matter is concluded 
by such determination. That is to say, apparently it is conceded that 
the Government has no direct legal obligation to the carriers with re- 
spect to these freight bills. Hence, if it be concluded that upon final 
settlement of the contract and the execution of the involved release by 
the contractor, the Government acquired a valid defense to further 
claims by the contractor under or by virtue of the contract, the vested 
rights thus acquired may not be waived either for the purpose of reim- 
bursing the contractor or of making direct settlement with the carriers. 
See, generally, 14 Comp. Gen. 468. 

In a sense, it could be argued that upon termination of the contract, 
the indebtedness of the Government to the contractor for amounts 
actually expended by the contractor with respect to the contract was an 
undisputed, liquidated sum by reason of the provisions of Article II 
of Supplemental Agreement No. 1, and that the release executed by 
the contractor upon payment of less than the full amount of such 
indebtedness was without consideration and, therefore, void. See 
United States v. Bostwick, 94 U. S. 53; Fire Insurance Association v. 
Wickham, 141 U. S. 564; and Owensboro Ditcher & Grader Co. v. 
Markham, 32 F. 2d 564. However, such was not the effect of the con- 
tract termination nor of the provisions relating to final settlement. The 
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terms of said Article II expressly required that each item for which 
the contractor claimed reimbursement be passed on and approved by 
the contracting officer. Hence, it might be considered that each ex- 
penditure for which reimbursement was made in the final settlement 
and payment was in dispute and unliquidated until the approval of 
the contracting officer with respect thereto had been obtained. 

Moreover, the settlement consisted of two parts: reimbursable items 
of expenditure and a percentage of profit. Said Article II provided 
that the computation of profit by the contracting officer should be 
based upon an estimate of the full amount of profit which the con- 
tractor would have received had the contract been completed and upon 
an estimate of the percentage of completion of the contract, including 
work performed after termination. Thus, even though the profit of 
the contractor was to be arrived at under a formula set forth in the 
contract, it hardly could be said that the amount thereof was liqui- 
dated. And since the presence of unliquidated or disputed items in an 
account render the entire account unliquidated (Fuller v. Kemp, 33 
N. E. 1034), it must be concluded that any argument to the effect that 
the release was without valid consideration cannot be sustained. Cf. 
Chicago, Milwaukee & St. Paul Railway Company v. Clark, 178 U.S. 
353. 

If regard were confined strictly to the terms of the release, it 
might be contended that said release does not comprehend at least 
some of the claims here involved. The release reads: 

The work under Contract No.PClp-623, dated September 29, 1941, between 

the United States of America and the undersigned contractor, having been ter- 
minated in accordance with the provisions of Article II of Supplemental Agree- 
ment No. 1, dated April 13, 1942, the United States, its officers and agents, are 
hereby released from all claims and demands, as to profits and reimbursements 
made in accordance with Article II c (1) and (2) and (3), whatsoever arising 
under or by virtue of said contract. 
An argument could be made that only claims and demands with re- 
spect to items for which reimbursement actually was made in the 
settlement are covered by the release and that, consequently, the 
release does not operate to bar claims which were unknown and un- 
considered at the time of the settlement. In this view of the matter 
it might result that if a particular freight bill represented a claim 
for an additional amount with respect to services for which some 
amount actually had been included ‘in the final settlement—as where 
it subsequently developed that an erroneous rate had been used— 
the release would preclude recovery; but if the item had been com- 
pletely omitted from the settlement, recovery could be had. 

Furthermore, it could be contended that even if the express terms 
of the release be for consideration as covering not only such claims 
and demands as were included in the settlement but also those ex- 
cluded, operation of the release should not be extended to claims and 
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demands not within contemplation of the parties at the time it was 
executed. Certainly, there is no evidence of record to indicate that 
in negotiating final settlement of the contract either the Government 
or the contractor had any knowledge of the particular items here 
involved. Moreover, it appears well recognized that releases generally 
are to be construed as limited in their operation to claims and demands 
contemplated by the parties at the time of execution. See Z. W. 
Packard & Co. v. United States, 66 C. Cls. 184; The Ross Coddington, 
40 F. 2d 260; Seaver v. Snider, 122 Pac. 402. Also, see 13 Comp. Dec. 
343; 19 id. 464. 

However, either of such constructions would do violence to the ob- 
vious purpose for which the release was executed—which purpose must 
be considered as controlling its operation and effect. See Rowe v. 
Rand, 12 N. E. 377; Whittemore v. Judd Linseed & Sperm Oil Co., 
27 N. E. 244; Shriver v. Carlin & Fulton Co., 141 A. 484. It is to be 
assumed that the final settlement in this contract—as in most con- 
tracts terminated by agreement of the parties—was the culmination 
of a period of negotiation between the parties, wherein some items of 
expenditure of perhaps doubtful merit were included and others ex- 
cluded. And when finally the parties found themselves in substantial 
accord as to the amount which when paid would end once and for all 
the Government’s obligations under the contract, payment was made 
anid a release executed. Thus, the release was by no means intended 
only as a part-way measure but rather—as the Supreme Court stated 
in United States v. Wm. Cramp & Sons Co., 206 U. S. 118—“indicates 
a purpose to make an ending of every matter arising under or by virtue 
of the contract.” See, in addition, C. R. Wilson Body Company v. 
United States, 59 C. Cls. 611; Federal Motor Truck Co. v. United 
States, 71 C. Cls. 545; 3 Comp. Gen. 380. 

In 23 Comp. Dec. 424, it was stated: 


It can hardly be questioned that the purpose of a release is to settle all claims 
between parties, except such as may be expressly reserved therefrom, and to put 
it out of the power of all parties to thereafter raise further questions, fraud of 
duress not being present. If it were otherwise, a release would be no more than 
a mere receipt, which may be explained or disputed. 

* ” ~ * * * * 

The release went to the matter as a whole and not to one item any more or less 
than to another. The probability of unknown mistakes on either side, in com- 
puting the amount to be paid, would be one of the very reasons for including it 
in the legal effect of the release, rather than of excluding it therefrom, other- 
wise nothing would be settled and its substantial legal effect would be gone—that 
the verity of the facts was to be taken as then stated and that the parties had 
agreed on all that was to be paid and to forever put it out of power to compel the 
payment of anything more. 


Also, the mere fact that certain particular items of expenditure were 
unknown at the time the release was executed is not conclusive of the 
question whether claims with respect to such items are barred by the 
release. Thus, in Kirchner v. New Home Sewing Machine Company, 
31 N. E. 1104, the court stated: 
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* * * It is competent for a party by his own act to forego a recovery for 


unknown as well as known causes of action. Construing the language of a re- 
lease, as we must, most strongly against the grantor, if words are used fairly 
importing a general discharge, their effect cannot be limited by the bare proof 
that the releasor had no knowledge of the existence of the demand in contro- 
versy. The operation of such an instrument cannot be made to depend upon oral 
testimony as to the knowledge of the creditor, when he executed it, of the liability 
which he subsequently seeks to enforce. It might happen that he did not then 
know or recollect that his debtor owed him anything, and the writing under such 
a construction, would be wholly inoperative, although many causes of action may 
have at the time actually existed. * * * 


And in Hyde v. Baldwin, 17 Pick. (Mass.) 303, it was held: 


In order that a release of all demands should operate as a release of a particular 
demand or interest, it is not necessary that that particular demand should have 
been in the minds of the parties at the time of its execution. It should be held 
to embrace all demands embraced by its terms, whether particularly contemplated 
or not. 

In the case of Jn re Riveroll, 38 F. 2d 205, the court said: 

* * * If the claim presented for approval was entirely separate and distinct 
from anything inyolved in the action, settlement, and release, there might be some 
basis for the contention that the general language of the release releasing the 
bankrupt from all claims or indebtedness or liability to the syndicate would not 
cover such a separate and independent claim accruing ®. the syndicate after the 
settlement, but the claim cannot be so separated. * 

The language of these cases finds ready application to the facts here, 
While it may be true that the parties did not know of the existence of 
certain unpaid freight bills in arranging the final settlement and, there- 
fore, could not have contracted specifically with regard to those partic- 
ular items in the execution of the release, it is reasonable to deduce 
from all the circumstances that they did have in mind and did contract 
with respect to items of the general class of the freight charges. Con- 
sequently, it must be held that by the execution of the release the con- 
tractor relinquished any further right to reimbursement by the Gov- 
ernment of claims for expenditures made by reason of the contract 
work, whether included or excluded from the settlement and whether 
known or unknown at that time. C/, Lane v. Wentworth, 138 Pac. 
468; Shannon v. Prali et ux, 196 Pac. 635; Houston v. Trower, 297 F. 
558; Miller v. Periroth et al., 110 A. 5385; Pelton Water Wheel Company 
v. United States, 55 C. Cls. 31; P. H. McLaughlin and Company v. 
United States, 36 C. Cls. 138. 

Accordingly, it must be concluded that, regardless of the reasons for 
the failure of the contractor to have submitted the involved freight 
charges to the contracting officer prior to final payment and the execu- 
tion of a release, the obligations of the Government with respect to the 
contract have been completely satisfied and it is beyond the authority 
of any Government officer to waive the vested rights thus acquired and 
pay either directly or by way of reimbursement any further claims 
with respect to that part of the contract which has been terminated and 
settled. 
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Since it appears that the pertinent provisions of contract No. PClp- 
659, with Rosoff Panama Construction Company, Inc., as well as the 
terms of the release executed by said company upon final settlement 
of the contract, are substantially identical with those involved in the 
Nevada Constructors, Inc., matter, and since the facts stated in your 
letter with respect to these two cases do not differ in any material 
respect, the same conclusion is required with respect to the release 
executed in that case. 

The papers enclosed with your letters are returned herewith. 


(B-40144) 


LEAVES OF ABSENCE 


The provision in section 4.1 (a) of the Annual and Sick Leave Regulations, that 
leave shall be credited in units of hours on the basis of the established 
workday and fractional parts of an hour that equal or exceed % hour shall 
be counted as one hour and fractions of less than % hour shall be disregarded, 
is a general provision applicable to all computations which may be necessary 
in determining the credit of leave due an employee, including computations 
of annual leave credits in multiples of the hourly equivalent of % day and 
sick leave credits in multiples of one hour under sections 2.1 and 3.1. 

Under section 2.1 (a) of the Annual Leave Regulations, providing that in credit- 
ing annual leave to permanent employees, the minimum credit for leave shall 
be the hourly equivalent of % day and that additional credits shall be in 
multiples thereof, a permanent employee who was appointed on January 1, 
1944, and resigned April 20, 1944 (during which there actually accrued 7 days, 
6 hours, and 40 minutes annual leave), is entitled to leave credit of 7 days, 
4 hours—not 7 days, 7 hours—that is, 2 days each for January, February and 
March, % day (4 hours) on March 31 (the end of the quarter), and one day 
(8 hours) for service during the period April 1 through 20. 

Under section 2.1 (b) of the Annual Leave Regulations, providing that tem- 
porary employees shall be credited 24% days’ leave for each month of service, 
temporary employees are not entitled to annual leave credit for a fractional 
month’s service, and, therefore, a temporary employee who was appointed 
on the first day of a month and was absent a portion of that month is not 
entitled to any credit for annual leave for that month. 

Section 4.3 of the Annual and Sick Leave Regulations, respecting reductions in 
annual and sick leave credits of permanent employee when absent on leave 
without pay 15 or more days during a calendar year, contemplates that 
reductions of credit for annual and sick leave shall be computed upon the 
aggregate or cumulative period of leave without pay during the calendar 
year. 

In view of the provisions of section 3.6 of the Annual and Sick Leave Regulations, 
which clearly contemplate a return to duty and the filing of a medical cer- 
tificate in support of a request for substitution of sick leave for annual leave, 
where an employee, while on annual leave, requests the substitution of sick 
leave for annual leave and at the expiration of both his sick and annual 
leave tenders his resignation, the substitution of sick leave for annual should 
not be approved unless and until there is a return to duty and a filing of the 
required medical certificate. 

There is no prohibition in the Annual and Sick Leave Regulations against the 
granting of annual and sick leave as a continuous period of absence without 
a return to duty, either at the termination of service or otherwise, and, 
therefore, an employee who was absent from duty on sick leave and at the 
expiration of all accrued sick and annual leave, tendered his resignation is 
not required, under section 3.6 of the said regulations, to return to duty 
before the sick leave may be granted. 

Under the Annual and Sick Leave Regulations effective January 1, 1944, an em- 
ployee does not in any case earn leave on leave granted over a period immedi- 
ately preceding separation from the service, and if leave on leave has been 
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granted erroneously because of the fact that the administrative office had 
no advance information that the employee intended to resign at the ternrfina- 
tion of his leave, a charge properly is for asserting against the employee for 
the overdrawn leave representing the amount of compensation which actually 
was paid for the period of leave on leave. 

While there is no provision in the new Annual Leave Regulations corresponding 
to section 13 of the old regulations, respecting the granting retroactively of 
anuual leave at the beginning of a calendar year immediately following a 
period of absence in a non-pay status, nevertheless, inasmuch as permanent 
employees may be credited under section 2.1 (a) of the new regulations with 
all or the quarterly portion of the 26 days’ annual leave for the calendar year 
1944, it is within administrative discretion to grant an employee who was in 
a leave without pay status on December 31, 1943, and January 3, 1944 (the 
first workday of the year), and returned to duty on January 4, 1944, annual 
leave retroactively to cover his absence on January 3, 1944. 

Where a period of leave without pay was applied for in writing by a permanent 
employee and administratively approved in advance to termfinate on Decem- 
ber 31, 1948, but the employee did not return to work until January 4, 1944, 
it is within administrative discretion to grant annual leave retroactively 
effective to January 3, 1944 (the first workday of the year), and pay the 
employee compensation for January 1 and 2—a legal holiday and a Sunday, 
respectively—but, if annual leave is not administratively granted retroac- 
tively effective, there is no authority to pay the employee compensation for 
January 1 and 2. . 

The provision in section 2.4 of the Annual Leave Regulations, effective January 
1, 1944, that the separation of an employee shall not become effective on a 
date prior to the date of termination of his unused annual leave, was so 
phrased for the specific purpose of overcoming the heretofore established rule 
(see 16 Comp. Gen. 899; 17 id. 48) to the effect that “payment may not be 
made after separation front service for leave not taken, notwithstanding the 
failure to receive same resulted from misunderstanding, mistake or negli- 
gence in the administration of the leave law,” and, therefore, an employee 
may not be effectively separated from the service on or after January 1, 1944, 
prior to the termination of his unused annual leave. 

An employee who is separated from the service and paid for his accrued annual 
leave is to be regarded during the period of terminal leave as having re- 
mained in the service of the agency in which he last served; retirement 
deductions are required to be made from such paynfent ; and no payment may 
be made if in contravention of the dual compensation statutes. 

Under section 4.7 of the Annual and Sick Leave Regulations effective January 1, 
1944, the amount required to be refunded by an employee for overdrawn or 
excess annual or sick leave over a period beginning on or after January 1, 
1944, is the total amount of compensation actually paid for the entire period 
of the overdrawn or excess leave which was advanced, including compensa- 
tion for Sundays and holidays occurring within the period of such leave. 

In computing the indebtedness of an employee for overdrawn or excess annual or 
sick leave taken over a period prior to January 1, 1944, under the annual and 
sick leave regulations effective during the period January 1, 1940, through 
December 31, 1943, there is not required to be refunded compensation for 
Sundays and holidays occurring within the period of excess annual or sick 
leave. 


Comptroller General Warren to the Director, Division of Centra! Administrative 
Services, Office for Emergency Management, February 29, 1944: 


I have your letter of February 12, 1944 (FI-13) as follows: 


In order to clarify certain provisions of Executive Order 9414, dated January 
18, 1944, promulgating revised annual and sick leave regulations I would ap- 
preciate your reply to the following inquiries: 

1. Section 2.1 (a) provides in part: 

“The minimum credit for leave shall be the hourly equivalent of 4% day and 
the additional credits shall be in multiples thereof.” 

Section 4.1 (a) provides: 

“Leave shall be credited in units of hours on the basis of the established 
work week. Fractional parts of an hour that equal or exceed 1% hour shall be 
counted as one hour and fractions of less than 44 hour shall be disregarded.” 

If an employee who is appointed on January 1, 1944 under a War Service Ap- 
pointment resigns April 20, 1944, close of business, he has in fact earned 7 days 
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6 hours 40 minutes. Under Section 4.1 (a) the 40 minutes would be converted 
to one hour leave bringing his earned leave up to 7 days 7 hours. However, under 
Section 2.1 (a) would the employee be credited with and receive reimbursement 
only for 7 days and 4 hours? 

2. Section 14 of Executive Order 8384, dated March 29, 1940, provides in part: 

“Temporary employees shall be granted 2% days leave for each full month of 
service.” [Italics supplied. ] 

In Executive Order 9414 the word “full” preceding the phrase “month of serv- 
ice” is omitted. In 16 Comp. Gen. 934, 16 id. 1089 it was, held that temporary 
employees are not entitled to annual leave for a fractional month of service. 
If an employee employed on a temporary basis effective January 1, 1944, is absent 
on leave without pay from January 25 thru January 29 does he under Section 
2.1 (b) forfeit all credit for annual leave accrued from January 1 thru January 
24? 

2. (a) If the answer to question 2 is in the negative does an employeé who is ap- 
pointed on December 20, 1948, and enters a leave without pay status effective 
January 7, 1944, accrue leave under Section 14 of Executive Order 8384 or Sec- 
tion 2.1 (b) of Executive Order 9414, that is, would the question of accrual of 
annual leave in the example cited be decided on the basis of the old regulations 
for his period of service thru December 31, 1943, and on the basis of the new 
reguiations for the period January 1 to January 7, 1944? 

3. Does Section 4.3 contemplate that no reduction in the employee’s credit 
for annual leave be made for any absence less than 15 days? 

4. Section 4.2 (b) provides: . 

“Annual leave shall not accrue to an empldyee while on terminal leave, whether 
by separation, furlough, or resignation. In such cases the accrual of leave shall 
cease at the close of the last day on which he was present for duty, and the final 
date of separation shall not be extended by the granting of sick or court leave.” 

Section 3.3 provides: 

“Sick leave shall be granted to employees when they are incapacitated for the 
performance of their duties by sickness, injury, or pregnancy and confinement, 
etc.” 

Under Section 4.2 (b) there arises the following questions: (a) Where an 
employee absents himself from duty on sick leave and uses all of his accrued 
sick and annual leave and then tenders his resignation or (b) where an employee 
is granted annual leave and while on annual leave requests the substitution of 
sick for annual leave and at the expiration of both his sick and annual leave he 
tenders his resignation. In either cases (a) or (b) does this section contemplate 
an actual return to duty before sick leave may be granted? If the answer is in 
the negative would the employee accrue leave while on leave in the cases cited? 

5. Section 13 of Executive Order 8384 provides that annual leave shall not be 
granted with pay at the beginning of the calendar year immediately following 
a period of absence in a non-pay status in the preceding year, unless and until 
there is a return to duty, at which time leave may be retroactively granted. 
Leave without pay under any other circumstances may not later be converted 
into annual leave. 

Since Executive Order 9414 contains no similar provision may an employee who 
was in a leave without pay status on December 31, 1943, and who returned to 
duty on January 4, 1944, be retroactively granted annual leave to cover absence 
on January 3, 1944?. If the answer is in the affirmative assuming that leave 
without pay had been approved in advance would the employee be entitled to pay 
for January 1 and 2 which were a legal holiday and a Sunday, respectively? 

6. Section 2.4 of Executive Order 9414 provides: 

“An employee who is to be separated from the service shall be entitled to the 
unused annual leave standing to his eredit, and the date of his separation shall 
be so fixed as to permit him to take such leave, and in no case, whether the 
separation be voluntary or involuntary, shall the separation become effective 
on a date prior to the date of termination of such leave: Provided, That an efh- 
ployee who elects to forfeit the leave standing to his credit may do so by filing 
a written notice to such effect.” 

Does this section have the legal effect of precluding an effective separation 
of an employee unless the employee has been granted all of his antiual leave, 
in the absence of a specific waiver in writing, whether or not the failure to 
grant annual leave is due to an administrative error? 

7. Section 11 of Executive Order, 8385 provides th part : 

“In the case of voluntary separation or removal for cause of an employee to 
whom sick leave has been advanced in an amount in excess of that accumulated, 
the employee shall refund the amount paid him for the period of sith excess, or 
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deduction therefor shall be made from any salary due him or from any amount in 
the retirement fund to his credit. Such indebtedness shall be charged against the 
employee on the basis of the salary rate obtaining during the period of ad- 
vanced sick leave and on the basis of one day’s pay for each day of absence on a 
day upon which the employee would otherwise work and receive pay, such days 
of absence being exclusive of Sundays which do not occur within a regular tour 
of duty, holidays, and all non-work days established by Federal Statute or by 
Executive or administrative order. Absences for fractional parts of a day shall 
be charged proportionately.” 

Section 4.7 of Executive Order 9414 provides: 

“In case of the separation of an employee who is indebted for advance leave, 
the employee shall refund the amount paid him for the period of such excess, or 
deduction therefor shall be made from any salary due him. This section shall 
not apply in cases of death, retirement, or reduction of force, or in case an em- 
ployee who is not found eligible for retirement is unable to return to duty be- 
cause of disability, evidence of which shall be supported by an acceptable medical 
certificate.” 

Under Section 11 cited above it is specifically stated that reimbursement for 
advance sick leave shall be made on the basis of one day’s pay for each day of 
absence on a day upon which the employee would otherwise work and receive pay. 

Section 4.7 requires reimbursement for the amount paid him for the period of 
such excess. Would the employee under Section 4.7 be required to refund one 
day’s pay for each Sunday or holiday since he would not otherwise be required 
to work on such days? 

I would appreciate your early reply to these inquiries. 


The questions presented are answered in the order stated, as follows: 


Question 1 


Section 2.1 (a) of the new leave regulations provides, in its entirety, 
as follows: 


(a) Permanent employees shall be credited with leave at the rate of two days 
per calendar month plus an additional 4% day in March, June, September, and 
December to employees who were continuously employed for the entire quarter- 
year ending in such months; or, a credit of 26 days may be given at the beginning 
of the calendar year in which it accrues in lieu of the monthly credit: Provided, 
That should an employee separate from the service before the expiration of the 
calendar year such credit will be reduced proportionately. The minimum credit 
for leave shall be the hourly equivalent of % day, and additional credits shall 
be in multiples thereof. 


In decision of February 11, 1944, B-39904, to the President, United 
States Civil Service Commission, it was stated : 


Unquestionably, section 4.1 (a), supra, “is a general provision which would 
apply to all computations which may be necessary in determining the credit of 
leave due an employee” (quoting from the last paragraph of your letter), includ- 
ing computations of annual leave credits in multiples of 4 hours and sick leave 
credits in multiples of 1 hour as provided in the other sections [2.1 and 3.1] 
of the President’s regulations above quoted. Hence, I am in accord with the 
views expressed in your letter that the minimum credit of 4 hours annual leave 
is earned in 7 days’ service, rather than in 7% days’ service. It is to be under- 
stood, of course, that the minimum credit of 4 hours annual leave and the mini- 
mum credit of 1 hour sick leave for permanent employees (that is, employees 
other than temporary or indefinite whose leave credits are based on the service 
month) are for consideration on a calendar month’s service basis—primarily 
during a fractional month’s service at the beginning and ending of a permanent 
employee’s entire period of service—it being for noting that there is no authority 
under the regulations of the President to combine parts of two calendar months 
to grant a minimum annual or sick leave credit to permanent employees. 


Hence, the employee referred to in question 1 will be entitled at the 
termination of service on April 20, 1944, to an annual leave credit of 
7 days, 4 hours, that is, 2 days each for January, February, and March, 
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one-half day (4 hours) on March 81, 1944 (the end of the quarter), and 
one day (8 hours) for service from April 1 through April 20, 1944. 


Question 2 


Section 1 of the Annual Leave Act of March 14, 1936, 49 Stat. 1161, . 
contains the following sentence: 

* * * Temporary employees, except temporary employees engaged on con- 
struction work at hourly rates, shall be entitled to two and one-half days leave 
for each month of service. * * * [Italics supplied.] 

The rule stated in the decisions to which you refer [16 Comp. Gen. 
934 and 16 id. 1039] applying the above quoted sentence appearing 
in the statute is that temporary employees are not entitled to annual 
leave credit for a fractional month’s service. See 20 Comp. Gen. 827. 
Hence, there is no special significance to be attached to the fact that the 
word “full” appearing in section 14 of the old annual leave regulations 
applicable to temporary employees is omitted in section 2.1 (b) of 
the new leave regulations, providing: 

(b) Temporary employees shall be credited with leave of 2% days for each 

month of service. After the first month of service such leave may be credited at 
the beginning of the month in which it accrues. 
See, also, section 1.1 (i) of the regulations defining “month of service” 
as meaning a “period of thirty consecutive calendar days.” Accord- 
ingly, question 2 is answered in the affirmative, making it unnecessary 
to answer question 2 (a). 


Question 3 


Section 4.3 of the new leave regulations provides: 


Whenever a permanent employee is absent on leave without pay 15 or more 
days during a calendar year, the credits for annual leave shall be reduced one 
day and for sick leave one-half day for each such period aggregating 15 days. 
Whenever such absences total 90 days there shall be a further reduction of 4% 
day in annual leave credits for each such period: Provided, That when an em- 
ployee absent because of injury received in line of duty requests to be carried on 
leave-without-pay, he shall, upon his return to duty, receive credit for accrued 
leave covering the period for which he was paid disability compensation by the 
Employees’ Compensation Commission. 


That regulation contemplates that reductions of credit for annual 
and sick leave shall be computed upon the aggregate or cumulative 
period of leave without pay during the calendar year. No reduction 
in leave credits is required for any one period of absence without pay 
of less than 15 days but a reduction in leave credits is required if the 
periods of absence without pay during a calendar year equal or exceed 
15 days. 


Question 4 


In addition to the regulations quoted in your letter section 3.6 of 
the regulations is for consideration in answering question 4 (b), said 
regulation providing as follows: 
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When sickness occurs within a period of annual leave and lasts in excess of 5 
work days, the period of illness may be charged as sick leave and the charge 
against annual leave reduced accordingly. Application for such substitution of 
sick leave for annual leave shall be made within two days after return to duty 
and shall be supported by a medical certificate. 

There is no prohibition in the new regulations to the granting of 
annual and sick leave as a continuous period of absence without a 
return to duty, either at the termination of service or otherwise. How- 
ever, a substitution of sick leave for annual leave under the conditions 
stated in section 3.6 of the regulations, above quoted, clearly con- 
templates a return to duty and a filing of a medical certificate in sup- 
port thereof particularly when considered in the light of the last part 
of section 4.2 (b) of the regulations. Accordingly, such substitution 
should not be approved unless and until there is a return to duty and 
the employee has filed the required medical certificate. Hence, ques- 
tion 4 (a) is answered in the negative, and question 4 (b) in the 
affirmative. The question with respect to whether the employee would 
accrue leave while on leave in the cited cases, is answered in the nega- 
tive. An employee does not in any case earn leave on leave granted 
over a period immediately preceding separation from the service; and 
if leave on leave has been granted erroneously because of the fact that 
the administrative office had no advance information that the employee 
intended to resign at the termination of his leave, a charge properly is 
for asserting against the employee for the overdrawn leave represent- 
ing the amount of compensation which actually was paid for the 
period of leave on leave. See the answer to question 7, infra. 


Question 5 


It is understood this question relates to permanent employees only. 
While it is true that there is no provision in the new leave regulations 
corresponding to the provisions contained in section 13 of the old 
annual leave regulations, nevertheless the first question is for answer- 
ing in the affirmative for the reason that when the permanent em- 
ployee returned to duty on January 4, 1944, after having been on leave 
without pay December 31, 1948, and January 3, 1944, he had to his 
credit at least 2 days annual leave for the month of January, and, 
within administrative discretion, he could have been credited with all 
or the quarterly portion of the 26 days annual leave for the calendar 
year 1944. See section 2.1 (a) of the new leave regulations, above 
quoted. See, also, 16 Comp. Gen. 818. Referring to the second part 
of the question, if the leave without pay was applied for in writing and 
administratively approved in advance to terminate December 31, 1943, 
the question is for answering in the affirmative; otherwise, in the nega- 
tive. See 13 Comp. Gen. 206; compare 13 id. 207. Of course, the 
granting of annual leave retroactively effective in such a case as here 
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presented for January 3, 1944, is discretionary with the administrative 
office ; and if the circumstances incident to the return of the employee 
to duty on January 4, 1944, were such as not to justify the granting 
of annual leave with pay for January 3, 1944, the employee would not 
be entitled to compensation for January 1 and 2, 1944. 


Question 6 


This question is answered in the affirmative. Section 2.4 of the new 
leave regulations, quoted in your letter, was so phrased for the specific 
purpose of overcoming the rule stated in a number of decisions of 
this office that “payment may not be made after separation from service 
for leave not taken, notwithstanding the failure to receive same re- 
sulted from misunderstanding, mistake or negligence in administra- 
tion of the leave law.” (Quoting from the syllabus of the decision of 
July 16, 1937, 17 Comp. Gen. 48.) See, also, 16 Comp. Gen. 899. Ac- 
cordingly, the rule stated in those decisions and in other decisions of 
similar import does not apply to any separation on or after January 
1, 1944. Of course, it is to be understood that during the period of 
such annual leave for which payment is made, the employee is to be 
regarded as having remained in the service of the agency in which he 
last served, retirement deductions are required to be made from such 
payment, and no payment may be made if in contravention of any 
statute relating to dual compensation. 


Question 7 


Under the plain terms of section 4.7 of the new leave regulations, 
quoted in your letter, refund for overdrawn or excess annual or sick 
leave must be the total amount of compensation actually paid an 
employee for the entire period of the-overdrawn or excess leave which 
was advanced, including compensation for Sundays and holidays 
occurring within the period of such leave. The effect of section 4.7 
of the new leave regulations is to restore the rule which was in effect 
under the annual and sick leave regulations effective prior to January 
1, 1940. See 16 Comp. Gen. 769, 854; 17 id. 895; 18 id. 10; 19 id. 794. 
Of course, the amount to the credit of the employee in the retirement 
fund is not available now for liquidation of the indebtedness. 21 
Comp. Gen. 1000. The basis for computing the refund prescribed in 
section 11 of the sick leave regulations (Executive Order 8385, dated 
March 29, 1940), quoted in your letter, and in section 4 (b) of the 
annual leave regulations (Executive Order No. 8384, dated March 29, 
1940), in effect from January 1, 1940, through December 81, 1948, 
pursuant to which employees were not required to refund compensation 
for Sundays and holidays occurring within a period of excess annual 
and sick leave, no longer is in effect. In that connection attention is 
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invited particularly to the rule stated in decision of September 16, 
1940, 20 Comp, Gen. 154, as follows (quoting from the syllabus) : 


The terms of the Uniform Sick Leave Regulations effective March 2, 1940, are 
controlling in determining whether an employee separated from the service after 
that date is chargeable for overdrawn sick leave taken before that date, but the 
amount to be refunded for the excess leave must be computed under the regula- 
tions in effect when the leave was taken and, hence, is required to include com- 
pensation for Sundays, holidays, and nonwork days. 18 Comp. Gen. 383, 
amplified. 


Accordingly, if the employee referred to was advanced sick leave 
over a period prior to January 1, 1944, the question would be for 
answering in the negative, but if the employee has been advanced sick 
leave over a period beginning on or after January 1, 1944, the question 
would be for answering in the affirmative. 


(B-40000) 


OVERTIME COMPENSATION—PER HOUR EMPLOYEES OF 
THE BUREAU OF ENGRAVING AND PRINTING 


Under the act of December 22, 1942, section 2 of the War Overtime Pay Act of 
1943, and regulations thereunder, per hour employees at the Bureau of En- 
graving and Printing in the clerical-mechanical service who work 48 hours, 
6 days per week, and who are paid basic rates of compensation as increased 
by the act of June 26, 1936, for 313 days per annum, exclusive of 52 Sundays, 
should be regarded as full time employees, rather than intermittent or irreg- 
ular employees, and, therefore, the overtime compensation of such employees 
is required to be computed and prorated on an annual basis in accordance 
with the rule stated in 22 Comp. Gen. 868. 22 Comp. Gen. 615, amplified. 

Full time per hour employees at the Bureau of Engraving and Printing in the 
clerical-mechanical service who are required to work in excess of the admin- 
istratively established 48-hour workweek should be paid overtime compen- 
sation under the War Overtime Pay Act of 1943 for work in excess of 48 
hours per week on an actual time basis—not on a prorated basis—at the 
rate of one and one-half times their basic hourly rate. 


Comptroller General Warren to the Secretary of the Treasury, March 1, 1944: 
I have your letter of January 20, 1944, as follows: 


Prior to July 1, 1936, forty-eight hours constituted the basic work week for 
employees in the Clerical-Mechanical Service of the Bureau of Hngraving and 
Printing. These employees actually worked only forty-four hours, but were paid 
for a full day on Saturday because of the Saturday half-holiday law. On July 1, 
1986, under authority of Public Law 817, 74th Congress, the minimum hours per 
week for such employees were set at forty, to conform to those of employees in 
the trades and crafts, whose work week had previously been established at forty 
hours. In order that these employees, paid at an hourly rate, would not suffer 
a reduction in weekly pay, the Act also authorized an adjustment in the hourly 
rates. Employees under this classification, who were thereafter required to 
work more than forty hours in one week, were paid straight time at the adjusted 
rate for al! hours worked. 

In December, 1942, under authority of Public Law 821, 77th Congress, the basic 
work week for these employees was changed from forty to forty-eight hours. In 
our letter to you, dated December 31, 1942, we presented the question whether 
the adjustment made under the Act of June 26, 1986 (Public Law 817, 74th Con- 
gress) was permanent or if, in view of the new legislation, a. readjustment down- 
ward would have to be made. The answer to this question was, in effect, that 
the adjustment made in 1936 was permanent. In connection with this question 
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we asked specifically what the overtime rate of pay would be for an employee 
in CM-1 at 66¢ an hour, and the answer was 99¢ an hour, that is, one and one- 
half times 66¢. On the basis of this decision the Bureau of Engraving and Printing 
has been paying Clerical-Mechanical employees straight time for forty hours and 
time and one-half for all hours worked over forty. For example, an employee 
making 66¢ an hour was paid 66¢ for forty hours and 99¢ for eight hours. 

A review of the decisions of February 10, 1943 (22 Comp. Gen. 783) and March 
5, 1943 (22 Comp. Gen. 868) has created doubt as to whether our method of com- 
puting the compensation of these employees on the forty-eight hour basis is cor- 
rect In the decision of February 10, 1943, to the Secretary of Commerce, it 
was held that a full time employee paid on a per diem basis for every day in 
the year should be paid overtime compensation in accordance with the formula 
prescribed in that decision, which calculates the overtime on a per annum basis 
and adds the daily rate of overtime to every work day in the year. In the decision 
of March 5 1943, the same rules were applied to a per diem employee who nor- 
mally works on and receives pay for 313 days of the year, except that the figure 
313 was substituted for the figure 365 used in the decision of February 10. Also, 
in the decision rendered to the Postmaster General, dated February 6, 1943 (22 
Comp. Gen. 764, 767) it was stated that “the overtime formula prescribed by 
the said joint resolution is applicable to all full time employees paid on a time 
basis who come within the purview of the law, regardless of the measure of 
time on the basis of which their regular compensation is computed, * * *”. 
This statement was made with reference to employees of the Mail Equipment 
Shops in the Clerical-Mechanical Service, with hourly rates of compensation 
prescribed in the Classification Act. 

In view of these decisions, your opinion on the following questions is requested : 

1A. Should the compensation of an employee in the Clerical-Mechanical Serv- 
ice, working forty-eight hours a week, be calculated on the basis of the basic 
rate of pay for the first forty hours and one and one-half times the basic rate 
for all hours over forty? 

1B. If the answer to 1A is in the affirmative, would these employees be entitled 
to additional compensation at the rate of $300 per annum, under Section 3b of 
Public Law No. 49, 78th Congress, if the overtime compensation is less than that 
amount? 

2. If the method in 1 above is not correct should the formula used in the 
detision of March 5, 1943 (22 Comp. Gen. 868) be followed? 

3. Should some other method than those mentioned herein be used? 

4. If a method other than that given in No. 1 above is the correct one, what 
should be the hourly rate of pay for hours worked in excess of 48? 

If the present method (that in No. 1 above) of paying the Clerical-Mechanical 
employees in the Bureau of Engraving and Printing is not correct, as of what 
date should the correct method be made effective? 


In a decision of January 7, 1943, 22 Comp. Gen. 615, 617, after 
quoting the act of June 26, 1936, 49 Stat. 1969, it was stated: 


There is for noting that the statute last quoted [Act of June 26, 1936, 49 Stat. 
1969) is an amendment of the statute first quoted [Sec. 23 of the Independent 
Offices Appropriation Act, 1935, 48 Stat. 522]. The act of March 28, 1934, 
applicable to employees in the trades and occupations (crafts) whose wages 
are adjusted from time to time by wage boards or other wage fixing authorities, 
required an adjustment of wages from a forty-four or forty-eight hour week 
to a forty hour week without loss in weekly earnings. See 18 Comp. Gen. 2665, 
401. Also, the amendment of June 26, 1936, so far as it applies to per hour 
employees, otherwise subject to the Classification Act, 42 Stat. 1488, whose 
regular tour of duty was required to be reduced to forty hours per week because 
of the fact that they worked with the mechanics and laborers coming within the 
purview of the earlier law. required an adjustment of wages from a forty- 
four or forty-eight hour week to a forty hour week without loss in weekly earn- 
ings. That such was the purpose and intent of the amendatory statute is 
clearly shown from the legislative history of the enactment, particularly the 
committee reports. See Senate Report No. 1219, 74th Congress, 1st Session, 
and House Report No. 2827, 74th Congress, 2d Session. Hence, there seems no 
question but that the basic rates of compensation prescribed by the Classifica- 
tion Act for per hour employees ef the Bureau of Engraving and Printing, here 
involved, who came within the purview of the amendatory statute of 1986, were 
increased by reason of the adjustment required by that statute. 
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In other words, the basic rates of compensation for employees in the 
cleri¢al-mechanica] service, fixed by the Classification Act, as amended 
by the act of July 3, 1930, 46 Stat. 1004, were increased by the act of 
June 26, 1936, so far as concerns the employees in the Bureau of En- 
graving and Printing. There has been no other statutory increase in 
the basic rates of compensation for such employees as was the case 
with respect to charwomen working part time at the Bureau of En- 
graving and Printing. Compare 22 Comp. Gen. 1130. Therefore, 
the wartime additional compensation authorized by the War Over- 
time Pay Act of 1943, 57 Stat. 76, Public Law 49, is required to be 
computed on the basic rates of compensation for such employees as 
increased by the act of June 26, 1936, supra. 

As such employees are full-time, rather than intermittent or irregu- 
lar employees, the wartime additional compensation is required to be 
computed and prorated on an annual basis in accordance with the 
overtime formula provided by section 2 of the War Overtime Pay 
Act, supra, and the regulations of the Civil Service Commission there- 
under, rather than in accordance with the formula prescribed by 
section 8 (a) of that statute. The overtime formula under section 2 
of that statute and the regulations of the Civil Service Commission 
are the same as that prescribed by joint resolution of December 22, 
1942, 56 Stat. 1068, and the President’s regulations thereunder. In 
the decision of March 5, 1943, 22 Comp. Gen. 868, to which you refer, 
the following rule was stated (quoting from the syllabus) : 

Under the overtime and additional compensation act of December 22, 1942, and 
Executive Order No. 9289 issued in connection therewith, the prorated overtime 
compensation for one day for full time employees who regularly work a 6-day, 
48-hour week and who are paid on a per diem basis for every day in the year 
except Sundays should be computed by multiplying the basic daily rate by 313 
(365 Jess 52 Sundays) to determine the equivalent annual rate, which rate should 
be divided by 360 to ascertain the daily rate for overtime purposes, and such 
daily rate should be multiplied by one and one-half (the overtime rate) and that 
amount multiplied by 52 (weeks in a year) to determine the per annum overtime 
rate, from which the daily rate of overtime compensation is obtained by dividing 
the said per annum overtime rate by 313. 

See, also, 22 Comp. Gen. 926, and decision of February 19, 1944, 
B-39778, 23 Comp. Gen. 608, to the Secretary of the Navy. 

As it is understood the employees at the Bureau of Engraving and 
Printing in the clerical-mechanical service are paid their basic com- 
pensation for 313 days per annum, exclusive of 52 Sundays, the above- 
stated rule is for application in computing their wartime additional 
compensation in accordance with the overtime formula prescribed by 
the joint resolution of December 22, 1942, and the President’s regula- 
tions thereunder, as well as section 2 of the War Overtime Pay Act 
and the regulations of the Civil Service Commission thereunder. 

Accordingly, question 1A is answered in the negative, making it 
unnecessary to answer question 1B, except to state as to the latter 
598796—44—vol. 23-48 
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question that all full-time employees are entitled to a minimum of 
$300 per annum additional wartime compensation, pursuant to section 
8 (b) of the statute, limited to 25 percent of the earned basic compensa- 
tion pursuant to section 3 (d) of the statute. 

Question 2 is answered in the affirmative, it being understood that 
the overtime compensation, in accordance with the rule stated in the 
cited decisions, is to be computed on the basic compensation of the 
employees as increased by the act of June 26, 1936, supra. 

In the light of the answer to question 2, no answer is required to 
question 3. 

Referring to question 4, overtime compensation for work in excess 
of 48 hours per week should not be prorated, but should be paid on 
an actual time basis. 22 Comp. Gen. 778. Hence, an employee whose 
base pay is 66 cents per hour would receive 99 cents per hour for ad- 
ditional overtime work. 

Referring to the question posed in the concluding paragraph of your 
letter, it may be stated that the decision of January 7, 1943, B-31463, 
22 Comp. Gen. 615, related chiefly to what constituted basic compen- 
sation for purpose of applying the overtime provisions of joint reso- 
lution of December 22, 1942. While it was stated in said decision that 
“the correct rates would be ‘(c) 66 cents an hour for regular time 
and 99 cents an hour for overtime,’ ” that statement was made without 
any consideration of prorating the overtime—the prorating formula 
for overtime having been established later. Hence, any seeming mis- 
statement therein with respect to the method of reckoning overtime 
was cured in the decisions rendered shortly thereafter above cited. It 
has been ascertained informally that the payment of overtime com- 
pensation upon the basis of the decision of January 7, 1943—rather 
than upon the prorating formulas later established—has resulted in 
payments of overtime compensation to the involved employees in 
amounts less than those provided for by the applicable overtime com- 
pensation laws. That being so, the correct method of prorating over- 
time on the basis of 313 days per annum established in the cited de- 
cisions should be made effective as of December 1, 1942, the effective 
date of joint resolution of December 22, 1942, and the President’s 
regulations specifically authorizing the prorating of overtime 
compensation. 


(B-40355) 


APPROPRIATIONS—LAPSED—DISPOSITION OF AMOUNTS REPAID 


In the absence of express statutory authority to the contrary, it is the established 
rule that amounts representing collections on account of erroneous or illegal 
charges to lapsed appropriations are required to be deposited and covered 
into the Treasury of the United States to the credit of the appropriation 
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originally charged, rather than to the credit of miscellaneous receipts, and 
the fact that such amounts may be small and are immediately carried 
to the surplus fund of the Treasury through the appropriation involved by 
operation of law constitutes no legal basis for departing from the established 
rule. 


Comptroller General Warren to the Secretary of War, March 1, 1944: 


There has been received a letter dated February 22, 1944 (SPFDT 
131/16308 Misc. Rec.), from the Fiscal Director, Headquarters Army 
Service Forces, as follows: 

The Department is receiving from time to time collections pertaining to 
appropriations which have reverted to the Surplus Fund. These items usually 
involve small sums but in many instances date back several years. The Depart- 


ment proposes to issue instructions to transfer these funds direct into Miscel- 
laneous Receipts. 


It is requested that you advise if there is any objection to this proposed 
procedure. 

The collections referred to presumably constitute refunds or repay- 
ments of moneys to appropriations as a result of collections on account 
of erroneous or illegal charges thereto and which ordinarily would 
be for depositing and covering into the Treasury of the United States 
to the credit of the appropriations originally charged. But where the 
amounts of such collections are small and the appropriations involved 
have ceased to be available for expenditure it is administratively 
proposed to deposit and cover such collections directly into the Treas- 
ury as miscellaneous receipts instead of to the credit of the involved 
appropriations. 

It long has been the rule of the accounting officers of the Govern- 
ment that such moneys properly are for depositing and covering into 
the Treasury of the United States to the credit of the appropriations 
originally charged. See 5 Comp. Gen. 734, 736, and decisions cited 
therein. And, in 6 Comp. Gen. 337, 339, it was stated that “the fact 
that an appropriation to which the funds are properly for credit has 
lapsed at the time of cgllection has never been considered a sufficient 
justification for covering the funds into the Treasury as miscellaneous 
receipts.” 

While it may be that the moneys involved are immediately for carry- 
ing to the surplus fund of the Treasury by operation of law, in the 
absence of express statutory authority to the contrary, funds repre- 
senting repayments to appropriations may get into the general fund 
of the Treasury only by being carried thereto as surplus through the 
appropriations involved. The fact that the amounts involved may 
be small constitutes no proper legal basis for departing from the long 
established practice referred to. Hence, the proposal advanced in 
the above-quoted letter may not be approved under existing law. 
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(B-40131) 
COMPENSATION—OVERTIME—PART TIME EMPLOYEES 


Under section 3, Part II, of the overtime regulations issued pursuant to the War 
Overtime Pay Act of 1948, the week, rather than the day, is the basis for 
computing part time compensation, and, therefore, a part time employee may 
be paid under section 8(c) of the act basic compensation as well as the 
additional compensation of 15 percent for all hours worked (not over full 
time) during-a particular pay period, even though in excess of the minimum 
number of hours regularly worked in other pay periods. 


Comptroller General Warren to the Director, Division of Central Administrative 
Services, Office for Emergency Management, March 2, 1944: 


I have your letter of February 16, 1944, as follows: 


On September 28, 1948 Miss Olga Kathas was appointed in the Division of 
Central Administrative Services as a Clerk-Typist, CAF-2 (basic annual salary 
$1440.) on a part-time basis of seven-twelfths of the prescribed work week. 
Her salary is computed in the following manner: 28 (hours worked per week on 
part-time basis) divided by 48 (hours worked in regular administrative work 
week) equals .583333, .583333 times $1440, (basic annual salary rate for full time 
services) equals $839.999520 or $840.00 per annum. $840.00 divided by 24 equals 
the semi-monthly rate of $35.00 plus fifteen per cent of $35.00 additional com- 
pensation under Section 8 (c) of the “War Overtime Pay Act of 1948”, approved 
May 7, 1943. On the basis of these computations the employee’s semi-monthly 
salary is as follows: 


Base Pay Overtime Taz Bond Net 
$35.00 $5.25 $3.80* $3.75 $32.70 


*The tax is based on a single person, no dependents. 


During the month of January I found it necessary to request overtime em- 
ployment of a number of employees of the Division of Central Administrative 
Services and authorized overtime compensation therefor. Pursuant to my 
request Miss Kathas during the pay periods of January 3 to 17 and January 18 
to February 2, 1944, worked three hours and thirty-four hours overtime, respec- 
tively, that is, in excess of her prescribed work week of twenty-eight hours, 

In view of the fact that this employee is employed on a part-time basis receiving 
additional compensation of fifteen per cent of her basic salary ($840.00) in lieu 
of overtime, I would appreciate your advising me what amount of additional 
compensation, if any, Miss Kathas is entitled to for the overtime employment and 
how such compensation should be computed. 


Section 3, Part IT, of the overtime regulations issued by the United 
States Civil Service Commission, Departmental Circular No. 424-1, 
dated May 8, 1943, provides: 

Part-time employees are employees who are regularly required to work a speci- 
fied minimum number of hours per week administratively fixed in advance at 
less than the administrative work-week for simjlar employees in the same de- 
partment or agency. Such employees shall be considered part-time employees if 
they are required to work a specified minimum number of hours per week not- 
withstanding the fact that they do not work the same number of hours each day. 

It is for noting that, under the Commission’s regulations, the week, 
rather than the day, is the basis for computing part-time compensation ; 
hence, a part-time employee may be paid basic compensation as well as 
the wartime additional compensation of 15 percent for all hours 
worked (not over full time) during a particular pay period, even though 
in excess of the minimum number of hours regularly worked in other 
pay periods. You do not state the additional hours worked per 
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“a 
week by Miss Kathas during the pay periods mentioned in your letter; 
but if the three hours additional time worked between January 3 to 
17 was all in one week, her basic compensation for that week would be 
computed on the basis of 31/48 of $1,440 per annum to which basic 
compensation would be added 15 percent thereof as wartime additional 
compensation. 22 Comp. Gen. 889, 7d. 1043. The same rule would be 
for application in computing the additional compensation during the 
other pay period mentioned in your letter. However, no additional 
compensation may be paid to part-time employees for work in excess 
of 48 hours in any one week. Compare 23 Comp. Gen. 13. In the ab- 
sence of information showing the number of additional hours worked 
per week, I am unable to determine the amount properly payable to 
Miss Kathas for the mentioned pay periods. 


(B-40196) 


OFFICERS AND EMPLOYEES—EXPENSES OF SPECIAL COURSES AND 
ATTENDANCE AT SCHOOLS—APPROPRIATION AVAILABILITY 


While, as a general rule, appropriated moneys may not be used to send Gov- 
ernment employees to schools or to take special courses of training, in view 
of the provision in the Independent Offices Appropriation Act, 1944, appro- 
priating funds to the Public Buildings Administration “for advance studies 
for Federal building construction,” the expenses incident to designated 
employees attending a welding school and taking a special course in order 
to make a study of welding as a method of constructing steel-framed build- 
ings may be paid from said appropriation, including tuition, per diem in 
lieu of subsistence and their regular compensation while taking the course 
and attending the school. 


Comptroller General Warren to the Federal Works Administrator, March 3, 1944: 
I have your letter of February 17, 1944, as follows: 


Public Law 90, 78th Congress, chapter 145—1st Session, approved June 26, 
1943, appropriated Five Hundred Thousand Dollars ($500,000) for advanced 
studies for Federal building construction as follows: 

‘“* * * Provided further, That not to exceed $500,000 may be utilized for 
advance studies for Federal building construction, such amount of this appropria- 
tion to remain available until expended.” 

In carrying out the objectives of this legislation, it has been determined 
that a study should be made of welding as a method of construction for steel- 
framed buildings. This study should be made by key engineers in the Offices of 
the Supervising Architect and the Supervising Hngineer in order that the 
knowledge gained from this study may be directly available in the design 
and construction of future Federal buildings. 

The need for this study arises from the fact that welding, as a method for 
fabricating structural steel, has been increasing in its importance as the tech- 
niques of operation and the methods of design have been developed and im- 
proved to make it comparable in reliability to the established methods of 
fabrication, such as bolting and riveting. It must be considered for use in the 
construction of future Federal buildings. 

The first step in such a study must be the first hand instruction of these 
engineers in the operations and design methods used by the welding shops, 
welding operators and the structural engineers who have developed the art. 
With that instruction in the art itself, our engineers can then go on to study 
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its applicability to the construction of Federal buildings. Without that prepara- 
ion, the study cannot be made with proper understanding of the subject. 

After a careful survey, it has been found that the course in Welding Engineer- 
ing and Design offered by the Lincoln Electric Company of Cleveland, Ohio, 


and the welding schoo! operated by that company is a source of such instruction 
and is suited to this purpose. 


Accordingly, it is desired to send six structural engineers and ten construc- 
tion engineers to Cleveland, Ohio, for a period of two weeks to attend a special 
course in Welding Bngineering and Design conducted by the Lincoln Blectric 
Company and to spend one week in the welding school operated by that com- 
pany; to pay their transportation expense, per diem in lieu of subsistence, their 
registration fee, expenses incidental to the course, and their salaries for the time 
required to enable them to accomplish the above. 


A decision is requested as to whether you consider the funds available under 
the above quoted legislation for the purposes indicated. 

In view of the statutory provision quoted in your letter and the pur- 
pose for which the engineers are to take the special course and attend 
the welding school, the general rule against the use of appropriated 
moneys to send Government employees to schools or to take special 
courses of training is not for application here. 

In decision of October 20, 1939, 19 Comp. Gen. 448, it was held, 
quoting from the syllabus: 

In view of the general purpose of the National Cancer Institute Act, 50 Stat. 
559, and the broad provisions of sections 2 (a) and 5 (f) thereof, the Surgeon 
General may designate Government officers and employees for courses in cancer 
prevention, etc., the tuition to be paid as a part of the administrative expenses 
of the National Cancer Institute, and while so detailed such employees may 
be paid their regular compensation and, if temporarily away from official head- 
quarters, may be reimbursed actual traveling expenses and paid per diem in lieu 
of subsistence, in accordance with the Standardized Government Travel Regula- 
tions, but they may not be allowed the $10 per diem allowance authorized to be 
paid to “persons” designated under section 5 (b) of the Act. 

The language of the provision here in question reasonably implies 
the acquisition of knowledge not presently available to the Federal 
Works Agency and, accordingly, if it be determined administratively 
that it is necessary in connection with such advance studies to pro- 
vide preliminary instruction and training such as offered by the Lin- 
coln Electric Company of Cleveland, Ohio, there is perceived no legal 
objection to the use of the appropriation referred to in the quoted pro- 
vision for all necessary expenses incident to the attendance of the 
designated officers or employees at the special course and welding 
school as proposed, including tuition, traveling expenses, per diem in 
lieu of subsistence and their regular compensation while attending such 
course and school. 


(B-40426) 


APPROPRIATIONS—REIMBURSEMENTS UNDER COOPERATIVE 
SOIL CONSERVATION AGREEMENTS 


Where the Soil Conservation Service, pursuant to the Soil Conservation Act of 
1935, enters into a cooperativé agreement with a State agency whereby the 
expense of a project is to be shared by the parties, but the State agency 
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does not have the facilities to perform its share of the work directly and, 
due to prohibiting laws, regulations, or policies, is unable to advance its 
share of the money until after the work is performed, the amount expended 
by the Soil Conservation Service as the cooperating agency’s share may 
be considered as a tentative charge against the appropriation and the amount 
received in reimbursement thereof regarded as a repayment to the appro- 
priation; any amount reimbursed in excess of the amount expended should 
be covered into the Treasury as miscellaneous receipts. 


Comptroller General Warren to the Administrator, War Food Administration, 
March 7, 1944: 


There has been considered your letter of February 28, 1944, as 
follows: 


A problem has arisen in connection with the activities being carried on by the 
Soil Conservation Service under authority of the Act of April 27, 1985 (16 U. S. C. 
590 a, b, c, d, e, f). 

The objectives of soil and moisture conservation and sound land use can be 
realized most effectively and economically by the cooperative efforts of the 
Federal Government and the various agenciesand individuals having these 
same objectives. 

The major part of this cooperative work is with agencies organized under 
State laws such as soil conservation districts, irrigation districts, and universi- 
ties. Under the agreed arrangements, the Federal and State cooperating agen- 
cies have each customarily directly performed its agreed portion of the work, 
and made direct expenditure of its own funds and as a matter of general work- 
ing policy this has been administratively considered desirable. However, dif- 
ficulties in continuing to follow this procedure in some cases are now arising; 
the prime one being the State agency’s lack of facilities to perform directly its 
desired part of the undertaking. It is proposed, in lieu thereof, that when neces- 
sary the arrangements now provide for the Soil Conservation Service to be reim- 
bursed by the cooperator for the cost of furnishing or performing certain items 
as may be agreed upon incident to the cooperative undertaking. 

There is now presented the question as to whether or not such reimbursements, 
if made, could properly be credited to the appropriation bearing the original 
cost of the agreed upon items, or would it be required that the remittances be 
deposited as Miscellaneous Receipts in accordance with Section 3617, Revised 
Statutes. 

The Secretary of Agriculture is authorized (16 U. 8. C. 500a) * * * (3) 
“To cooperate or enter into agreements with, or to furnish financial or other aid 
to, any agency, governmental or otherwise, or any person, subject to such condi. 
tions as he may deem necessary, | for the purposes of sections 590a-590h, 590i, 
590j-590q of this title; and” * 

There is also provided (16 U. PY c. 590c) “As a condition to the extending of 
any benefits under sections 590a-590h, 590i, 590j-590q of this title to any lands 
not owned or controlled by the United States or any of its agencies, the Secretary 
of Agriculture may, insofar as he may deem necessary for the purposes of sections 
590a-590h, 590i, 590j-590q of this title, require—* * * (3) Contributions in 
money, services, materials, or otherwise, to any operations conferring such 
benefits.” 

It is contended by Soil Conservation Service officials familiar with the history 
of this legislation that these provisions were intended to allow broad cooperative 
practices of such types as may be necessary in attaining the objectives of the Act, 
including such a facilitating method for securing the required performance of 
the work as this reimbursement procedure now proposed. It is also stated that 
this will not result in augmenting the appropriation involved; since, if it cannot 
be followed it will simply mean in some cases that it will not be possible to 
undertake important cooperative work. 

It may, of course, be possible in some instances to secure the remittance from 
the cooperator in advance of the performance of the work; this to be deposited 
in a trust fund account; however, due to either prohibitory laws, regulations, or 
policies, it seems some State agencies are unable to make these payments in 
advance. 

Your early consideration of the question presented and decision in the matter 
would be appreciated. 
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In decision of August 28, 1936, 16 Comp. Gen. 195, it was stated : 


* * * The question as to whether moneys collected to reimburse the 


Government for expenditures previously made should be used to reimburse the 
appropriations from which the expenditures were made or should be covered 
into the general fund of the Treasury has often been before the accounting 
officers of the Treasury and this office, and it has been uniformly held that in 
the absence of an express provision in the statute to the eee. 2 such funds 
should be covered in as miscellaneous receipts. 22 Comp. Dec. ; id. 315; 
24 Comp. Dec. 694; 5 Comp. Gen. 289. * * 


Where the established rule is for application, there is no authority 
for making exceptions thereto; but the rule is not applicable to all 
cases in which reimbursement is received. For instance, in decision of 


January 30, 1940, B-8121, to the Secretary of the Interior, it was 
stated : 


It has been the rule of the accounting officers of the Government for a number 
of years that when specific provision is made in purchase contracts or agreements 
for the return of containers to the contractor at a stipulated price, the amount 
paid originally for such containers is only a tentative charge against the appro- 
priation involved, and the receipts from the return of said containers are for 


depositing to the credit of the appropriation from which tentative payment was 
made. 


That statement was quoted with approval in decision of December 23, 
1943, B-38761 (23 Comp. Gen. 462), to N. A. Olmsted, authorized 
certifying officer, Agricultural Research Administration. 

The act providing for the protection of land resources against soil 
erosion, 49 Stat. 163, confers upon the Secretary of Agriculture broad 


authority, now shared by the War Food Administrator, both of whom 
are authorized to cooperate or enter into agreements with State 
agencies; and the War Food Administrator is authorized to furnish 
financial or other aid subject to such conditions as he may deem neces- 
sary for the purpose of carrying out certain sections of the act. Pur- 
suant thereto the Soil Conservation Service desires to enter into agree- 
ments with cooperating State agencies whereby the expense of the 
project shall be shared by the Soil Conservation Service and the State 
agency. If the Soil Conservation Service and the State agency each 
is equipped and able to perform its agreed proportion of the work, 
no question arises; also, if the State agency is not prepared to perform 
its share of the work directly, but is able, financially and legally, to 
advance its agreed share of the cost of the project, and the amount is 
placed in a trust fund account and expended by the Soil Conservation 
Service pursuant to the agreement, no question arises. In either case 
the appropriation for Soil Conservation is charged with the agreed 
share of the expense involved. Your chief question, however, arises in 
cases where the State agency desiring to cooperate does not have the 
facilities to perform its share of the work directly and, due to prohibit- 
ing laws, regulations, or policies, is unable to advance its share of the 
money until after the work has been performed. It is understood that, 
in some such cases, the Soil Conservation Service desires to enter into 
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cooperating agreements with the State agencies whereby the expense 
of the project would be shared but all the work would be performed by 
the Soil Conservation Service for which it would be reimbursed by the 
State agency for the agreed share of the expense involved. Unless the 
amount paid by the State agency be credited to the appropriation 
against which the expense of the project was charged, the appropria- 
tion available for Soil Conservation Service will have been depleted 
in the full amount expended on the project for both the Federal and 
the State agencies and the results sought to be accomplished by the 
statutory provisions for cooperative work would be defeated. 

Accordingly, if it be administratively determined that it is neces- 
sary in the situations referred to for the Soil Conservation Service 
to perform all the services in connection with certain projects pur- 
suant to agreements with State agencies for reimbursement of a 
share of the expense involved in order to carry out the purposes of 
the Soil Conservation Act of April 27, 1935, the amount expended 
for which the State agency has agreed to reimburse, may be con- 
sidered as a tentative charge, only, against the appropriation rather 
than an expenditure and the amount received in reimbursement may 
be regarded as a repayment to the appropriation against which the 
tentative charge was made. Of course, any amount received in ex- 
cess of the amount expended would be for covering into the Treasury 
as a miscellaneous receipt. 


(B-39528) 


CONTRACTS—TERMINATION—GOVERNMENT LIABILITY TO SUPPLIER 
OF GOVERNMENT-ALLOTTED MATERIAL 


The fact that lumber required in the performance of a Government lump-sum 
contract had been furnished to the contractor by its supplier under an 
allotment by a Government agency—the purpose of such allotment being 
to facilitate and expedite the acquisition of needed material, leaving the 
contractor and supplier free to negotiate and contract on their own terms— 
may not be considered as obligating the Government to pay the supplier 
for the lumber after the contract had been terminated in accordance with 


its provisions without obligation or liability of the Government to the con- 
tractor. 


Comptroller General Warren to the Chairman, United States Maritime Com- 
mission, March 8, 1944: 


There has been considered your letter of January 18, 1944, as 
follows: 


Certain claims have been made by dealers who have furnished lumber to ship- 
yards constructing wooden vessels for the Commission for amounts due for such 
lumber and unpaid by the shipbuilding company, and it is felt that it would be 
helpful to the Commission if it could have your views in regard thereto. 

The type of claim which has been received may be illustrated by a specific 
case. On December 29, 1942 the Lumber Coodinating Unit of the Office of Pur- 
chases and Materials of the Navy Department gave an allotment to George C. 
Cornitius Hardwood Company to furnish lumber required for the construction 
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of wooden barges by Astoria-Warrenton Shipyards, Inc., which company had a 
contract on a lump-sum basis with the Commission. Subsequently a fire occurred 
in the shipyard, and pursuant to the provisions of the shipbuilding contract 
it was cancelled by the Commission without payment to the contractor. Sub- 
sequent thereto the shipbuilding corporation became bankrupt and to date the 
George C. Cornitius Hardwood Company has not received payment for a con- 
siderable quantity of lumber which was delivered prior to the cancellation of 
the contract of Astoria-Warrenton Shipyards, Inc. by the Commission. 

There is considerable evidence to the effect that certain employees of the 
Office of Purchases and Materials represented to the lumber dealer that pay- 
ment of amounts due for lumber shipped in accordance with their allotment 
was guaranteed by the Government. Such statements were unauthorized. How- 
ever, in view thereof, and of the fact that the lumber was shipped in accord- 
ance with the requirements of the allotment, the dealer feels that he is entitled 
to be paid by the Government. 

The General Counsel of the Commission is of the opinion that the Commis- 
sion is not obligated to make any payment to this dealer and further that its 
authority to buy the dealer’s claims against the bankruptcy estate is extremely 
doubtful. It is recognized, however, that the dealer has an equitable claim 
against the Government. 


Please advise whether you would be required to take exception to any payments 
made under an agreement between the Commission and George C. Cornitius Hard- 
wood Company whereunder such company would assign its claim against the bank- 
ruptcy estate to the Commission and receive an amount equal to the unpaid 
portion of its bills for lumber. 

It is understood from your letter that the contract with Astoria- 
Warrenton Shipyards, Inc., was cancelled by the Government pur- 
suant to provisions contained therein without payment and without 
obligation or liability on the part of the Government to the contractor 
under said contract. Also, as the involved lumber apparently was 
sold to the contractor by George C. Cornitius Hardwood Company on 
credit, it is assumed that title thereto passed to the contractor upon 
delivery to its shipyard, thereby creating a debtor-creditor relation- 
ship between the contractor and said lumber company: Thus, regard- 
less of the present condition of the lumber, the only right the said 
lumber company apparently has against its vendee, Astoria-Warren- 
ton Shipyards, Inc., with respect to any unpaid portion of the pur- 
chase price is to share in the assets of the estate under the bankruptcy 
proceedings. 

But it is not understood that the Government entered into any 
contract directly with the lumber company; nor, as a general proposi- 
tion, is there any privity of contract between the Government and a 
materialman or subcontractor. See, in this latter connection, Kellogg 
v. United States, 7 Wall. 361; United States v. Driscoll, 96 U. S. 421: 
H. Herfurth, Jr., Inc. v. United States, 89 C. Cis. 122; Joseph Petrin, 
et al. v. United States, 90 C. Cls. 670. Nor is it understood from 
the facts stated in your letter that the Government took possession 
of the involved lumber upon termination of the contract under circum- 
stances such as might have given rise to an implied contract with the 
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lumber company to pay for the lumber. Cf. United States v. Georgia 
Marble Company, 106 F. 2d 955. However, there remains for consid- 
eration the effect of the allotment made by the Lumber Coordinating 
Unit of the Office of Purchases and Materials of the Navy Department 
to the lumber company to furnish lumber required for the construction 
of wooden barges by the shipbuilding company— including the effect 
of the alleged statements of certain employees of the Navy Department 
to the lumber dealer that the Government guaranteed payment of 
amounts due for lumber shipped in accordance with the allotment. 

It is understood from informal inquiry that the procedure under 
which such allotment was granted is designed solely to facilitate and 
expedite the acquisition of materials required for work under war 
contracts, the Government undertaking merely to locate an available 
source and supply of such materials. Moreover, it is understood that 
after the grant of allotment the prime contractor and the dealer were 
free to negotiate and contract on their own terms; in fact, there does 
not appear to have been any legal obligation upon the contractor to 
buy, or the dealer to sell, the lumber covered by the allotment. Thus, 
it would seem clear that the mere grant of an allotment did not operate 
to vest in the lumber dealer any right against the United States it did 
not otherwise have. 

The lumber company may derive no legal right from the alleged 
representations by employees of the Office of Purchases and Materials 
of the Navy Department to the effect that payment of amounts due for 
lumber shipped in accordance with the allotment was guaranteed by 
the Government. It is stated unequivocably in your letter that such 
statements were unauthorized. That the lumber company is charged 
with knowledge of such lack of authority is so well settled as not to 
require discussion or the citation of authorities; so that, even if the 
alleged statements were in fact made, they can have no material bearing 
on the matter. 

Accordingly, it must be concluded that under the circumstances 
appearing the lumber dealer has no valid claim against the Govern- 
ment for lumber sold and delivered to the contractor. And, in view 
thereof, to purchase the claims of the lumber dealer against the estate 
of the bankrupt contractor, as proposed, would be tantamount to the 
grant of a pure gratuity to such dealer to the extent of the difference 
between the amount so paid and the amount eventually realized on the 
claim. Moreover, it does not appear to be any part of the authorized 
functions of the United States Maritime Commission to purchase such 
claims. Consequently, this office would be without authority to allow 
credit for payments made under such an agreement. 
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(B-40290) 


WITNESSES—TRAVELING EXPENSES—GOVERNMENT EMPLOYEES 
TESTIFYING ON BEHALF OF UNITED STATES 


Where a deputy clerk of a United States district court testified on behalf of the 
United States in a habeas corpus proceeding in another district court as to 
the different steps taken in the previous criminal proceedings in the court of 
which she was an official, such person may be regarded as having testified in a 
“case Involving the activity in connection with which * * * employed,” 
within the meaning of section 850, Revised Statutes, as amended, respecting 
traveling expenses payable to officers and employees when testifying on 
behalf of the United States, and, therefore, the travel expenses of such per- 
son should be paid from the appropriation of the judiciary rather than the 
appropriation “Fees of witnesses,” Department of Justice. 

While, prior to the act of December 24, 1942, amending section 850, Revised Stat- 
utes, it was held generally that the primary factor in determining which 
appropriation was available for traveling expenses of Federal personnel called 
to testify on behalf of the United States was whether the information regard- 
ing which the testimony was given had been gained through investigative 
activities of the employee in the regular course of his employment, such 
rule is not for application under the amendatory act where it is clearly shown 
that the information regarding which testimony on behalf of the United 
States is given was gained through actual performance of the employee's 
regular duties, even though no investigative duties were involved. 


Comptroller General Warren to the Director, Administrative Office of the 
United States Courts, March 8, 1944: 


I have your letter of February 19, 1944, as follows: 


I transmit the voucher of Miss Mercedes O. Swearngin, Chief Deputy Clerk, 
United States District Court, Southern District of Mississippi, for reimburse- 
ment of expenses of travel from Jackson, Mississippi, to Kansas City, Missouri, 
and return, performed as a witness on behalf of the United States in the habeas 
corpus proceeding of Stanley Slaughter, with request for advice as to the appro- 
priation from which it is payable. Also attached is a copy of the letter of sub- 
mission from the clerk of that court. 

I have carefully considered the rulings pertaining to appropriation applicability 
in paying expenses of Government personnel witnesses, (15 Comp. 298; 16 id. 
411 ; 5 Comp. Gen. 677 ; 18 id. 26 ; 19 id. 201 ; 22 id. 217; and 28 id. 47), and have con- 
siderable doubt that testimony regarding proceedings taking place in the trial of 
a case such as was given in this instance is within the limitation carried in the 
appropriation, “Fees of Witnesses” and in the Act of December 24, 1942 (28 
U. 8. C., 604 and 604a). 

As I understand the position taken in the various decisions the appropriations 
of the department or agency in whose employ the witness is carried are not to 
be charged with the expenses of travel, unless it is the official duty of such person 
to investigate and find out the facts upon which the case is predicated; that if 
the Government employee witness gets only casually information which makes him 
a witness his traveling expenses are payable from the appropriation, “Fees of 
Witnesses”. [Italics supplied.] 

Miss Swearngin’s attendance as a witness, as recited in Mr. Todd’s letter, was 
to verify the nature of the proceedings taking place in the trial of the case in 
which the defendant was prosecuted. Ags a deputy clerk of that court her duties 
and relation to the court would preclude her participation in the gathering of 
evidence or information bearing upon the merits of the case. Her testimony per- 
force could have concerned only matters coming to her notice in the performance 
of her regular duties, which are confined to recording proceedings before the 
court—information casually acquired, not as a result of investigative or other 
activities, If this line of reasoning is correct, the voucher is properly payable 
from Department of Justice appropriation, “Fees of Witnesses” and not from 
the Judiciary appropriation, ‘ veling Expenses”. 

Please return the voucher with directions for our guidance, and thanking you, 
Iam , 
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The letter from Mr. Todd, Clerk of the United States District Court, 


Southern District of Mississippi, to you, is dated February 12, 1944, and 
reads as follows: 


Replying to your letter of February 8, 1944 regarding payment of witness fees 
for Mercedes Swearngin, I herewith enclose voucher and all necessary papers. 

Miss Swearngin attended the U. S. District Court at Kansas City as a witness 
on behalf of the United States in a Habeas Corpus hearing before that Court at 
Kansas City. The prisoner sued out a writ of habeas corpus in Missouri where 
he was confined, on the ground that he had not been given a fair trial before the 
U. S. District Court at Biloxi, Mississippi, and since Miss Swearngin was the 
Deputy Clerk who read the indictment to the defendant and took his plea of guilty 
and wrote up the sentence, it was necessary that she be summoned to court at 
Kansas City to testify that the indictment was read and that the Judge did appoint 
him an attorney, and the name of the attorney was placed in the judgment and 
sentence of court as required by the Circuit Court of Appeals for the Fifth Circuit, 
and that the defendant did plead guilty and was sentenced by the District Judge, 
all of which was done in accordance with the Constitution and laws of the United 
States. Since the prisoner denied that his constitutional rights were given him 
in court of course it was necessary that the Assistant U. S. Attorney who was 
in the court room at the time the defendant was arraigned and the clerk who 
arraigned the defendant, appear to counteract his statement that none of this 
procedure had been followed. 

Under Circular No. 3698 Department of Justice, dated June 8, 1942, it seems 
clear to me that regardless of what one might think, Miss Swearngin’s traveling 
expenses aad per diem should be payable from the appropriation available for 
traveling expenses of such employees, and that is just exactly what the circular 
says. Under the old law before Circular No. 3698 came out, it was the custom and 
the law that the United States Marshal for the District for which the service was 
rendered should pay, but since Circular No. 3698, that method has been changed, 
and since there is sufficient money in the appropriation and travel of the Deputy 
Clerks to pay her voucher, and since she is going to leave the service on the 14th 
of February and move to Ohio, I do not see why her expense cannot be imme- 
diately paid, but of course the decision of the Comptroller General for the future 
guidance of the Administrative Office might be well for the future guidance of 
all concerned, but I do hope you can see your way clear to have an early adjust- 
ment of this matter. 


Section 2 of the Act of December 24, 1942, 56 Stat. 1088, reads: 


Section 850 of the Revised Statutes (U. S. C., title 28, sec. 604) is hereby 
amended to read as follows: 

“Sec. 850. When any officer or employee of the United States is summoned 
as a witness for the Government, his necessary expenses incident to travel by 
common carrier, and if travel is made by privately owned automobile, mileage 
at a rate not to exceed 5 cents per mile, together with a per diem allowance not 
to exceed $6 in lieu of subsistence under such regulations as may be prescribed 
by the Attorney General, shall, when sworn to, be paid by the United States 
marshal upon certificate of the United States attorney, assistant United States 
attorney, or United States commissioner, but no other mileage or compensation 
in addition to his salary shall in any case be allowed. Whenever any such officer 
or employee of the United States performs travel in order to appear as a witness 
on behalf of the United States in any case involving the activity in connection 
with which such person is employed, his travel expenses and per diem allowance 
in lieu of subsistence in connection therewith shall be payable from the appropria- 
tion otherwise available for the travel expenses of such officer or employee, such 
payment to be made by the disbursing officer charged with the disbursement of 
funds under that appropriation after proper certification by a certifying officer 
of the department or agency concerned.” [Italics supplied.] 


The “Legislative and Judiciary Appropriation Act, 1944,” approved 
June 28, 1943, 57 Stat. 243, Public Law 96, contains the following item 
of appropriation to which the clerk of court believes the traveling 
expenses incurred in this case should be charged: 
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Traveling expenses: For all necessary traveling expenses, not otherwise pro- 
vided for, incurred by the Judiciary, including traveling expenses of probation 
officers and their clerks, and transfer of household goods and effects as provided 
by the Act of October 10, 1940, $540,000 * * *. 

You suggest, however, on the basis of the rule stated in a number 
of prior decisions of this office cited in your letter, that since the 
claimant had no investigative duties to perform in connection with 
the facts of the case regarding which she was called upon to testify, 
that the traveling expenses should be charged to the appropriation 
item, “Fees of witnesses”, appearing in the Department of Justice 
Appropriation Act, 1944, approved July 1, 1943, 57 Stat. 286, Public 
Law 105, providing as follows: 

Fees of witnesses: For expenses, mileage, and per diems of witnesses and for 
per diems in lieu of subsistence, such payments to be made on the certification 
of the attorney for the United States and to be conclusive as provided by section 
846, Revised Statutes (28 U. 8. C. 577), $1,100,000: Provided, That not to exceed 
$25,000 of this amount shall be available for such compensation and expenses of 
witnesses or informants as may be authorized or approved by the Attorney 
General, which approval shall be conclusive: Provided further, That no part of 
the sum herein appropriated shall be used to pay any witness more than one 
attendance fee for any one calendar day, which fee shall not exceed $1.50 except 
in the District of Alaska: Provided further, That whenever an employee of the 
United States performs travel in order to appear as a witness on behalf of the 
United States in any case involving the actwity in connection with which such 
person is employed, his travel expenses in connection therewith shall be payable 
from the appropriation otherwise available for the travel expenses of such 
employee. [Italics supplied.) 

It is true, as you suggest in the third paragraph of your letter, 
that certain decisions of this office rendered prior to the act of Decem- 
ber 24, 1942, supra, amending section 850 of the Revised Statutes, 
held generally that the primary factor in determining which appro- 
priation was available for traveling expenses of Federal personnel 
called to testify on behalf of the United States was whether the in- 
formation regarding which the testimony was given had been gained 
through investigative actwities of the employee in the regular course 
of his employment. But that rule now requires further study in 
the light of the amendatory act, supra—particularly the italicized 
portion thereof. In decision of September 10, 1942, 22 Comp. Gen. 
217, there was brought to the attention of this office appropriation 
language (appearing for the first time) similar to the language later 
incorporated as permanent legislation in the amendatory act of De- 
cember 24, 1942, swpra (see the italicized portion thereof). While 
it was stated in said decision that the new appropriation language 
“makes no change in the general rule” I think that said statement 
may not now prevail in the light of the permanent legislation sub- 
séquently enacted. See decisions B-31755, dated January 22, 1943, 
and B-34306, dated May 24, 1943, in which the amendatory act of 
December 24, 1942, was construed and applied. 
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In the case here presented—involving habeas corpus proceedings— 
the employee’s testimony related solely to the different steps taken 
in the previous criminal proceeding resulting in the conviction and 
confinement of the prisoner, during the course of which the informa- 
tion which formed the basis of the testimony had been gained, not 
through any investigative activity of the employee, but through her 
actual performance of duties in the criminal proceedings. 

Thus, there can be no doubt but that the claimant’s testimony here 
was given in a “case involving the activity in connection with which 
such person is employed,” within the meaning of those words in- 
corporated in the last sentence of the amended section 850, Revised 
Statutes, supra, as well as the last sentence of the hereinabove-quoted 
appropriation item, “Fees of witnesses.” While the general rule to 
which you refer appears to have been applied in most, but not all, 
cases arising prior to the recent amendments in the controlling stat- 
utes above quoted, certainly now, in view of the changes in the laws, 
there exists no further justification for the application of the former 
rule in cases such as here presented where it is clearly shown that 
the information regarding which testimony on behalf of the United 
States is given was gained through actual performance of the regular 
duties of the employee even though no investigative duties were 
involved. See decisions of January 22, 1943, B-31755, and of May 
24, 1943, B-34306. Also, see 22 Comp. Gen. 748, involving a case 
wherein no facts were presented or considered requiring application 
of the prior rule. 

Accordingly, you are advised that this office is in agreement with 
the views of the clerk of court as expressed in his letter of February 
12, 1944, above quoted, to the effect that the traveling expenses in- 
curred by Miss Swearngin, chief deputy clerk, if otherwise proper 
for payment, are chargeable to the item for traveling expenses ap- 
pearing in the appropriation act for the judiciary, rather than to 
the appropriation item, “Fees of witnesses”, because the case in which 
she testified at Kansas City, Missouri, did involve the activity in 
connection with which she was employed in Mississippi. 

The voucher forwarded with your letter is returned herewith as 
requested. 


(B-40118) 


REWARDS—DESERTERS—MARINE CORPS 


Where an offer of reward for the delivery of a Marine Corps deserter required 
that the deserter be delivered at any Marine Corps Barracks or Naval 
Station, the apprehension and delivery of the deserter to Army authorities, 
instead of Marine Corps or Navy authorities, may not be regarded as con- 
stituting a substantial compliance with the terms of the offer, and, therefore, 
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the arresting officer is not entitled to payment of the reward, but the actual 
expenses of apprehending and delivering the deserter to Army authorities 
may be allowed, if properly supported by receipts and approved by Com- 
mandant of the Marine Corps. 


Assistant Comptroller General Yates to Lt. J. D. Connolly, U. S. Marine Corps, 
March 10, 1944: 

There has been considered your letter of February 5, 1944, in which 
you request decision as to whether you are authorized to make pay- 
ment on a voucher, transmitted therewith, stated in favor of W. W. 
Schulz, sheriff, Cheyenne County, Nebraska, for $50 as reward for the 
delivery of Private George A. Bond, USMC, deserter. 

A copy of the offer of reward in Bond’s case is submitted with your 
letter. Said offer states that a reward of $50 will be paid for the 
delivery of the deserter “at any Marine Barracks, Naval Station, 
Marine Corps Recruiting Station, Navy Recruiting Station, or such 
other place as the Commandant of the Marine Corps may direct.” 
Apparently, Bond was apprehended at Sidney, Nebraska, on July 29, 
1948, and was subsequently delivered by Sheriff Schulz to the Army 
Provost Marshal at Fort Francis E. Warren, Cheyenne, Wyoming, and 
released to the Army authorities there, on August 14, 1943, to Marine 
Corps guards sent from Camp Elliott, San Diego, California, where 
the enlisted man had deserted on June 7, 1943. Your doubts as to 
the propriety of payment of the claimed reward is due to the fact 
that Bond was not delivered “at any Marine Barracks,” etc., as required 
by the offer of reward. 

The offer of reward required that Bond be delivered to Marine Corps 
or Navy authorities. He was not so delivered, but instead was turned 
over to Army authorities. This may not be held to constitute sub- 
stantial compliance with the terms of the offer and the reward is not 
payable. Cf. 25 Comp. Dec. 854. Sheriff Schulz may be allowed 
actual expenses, if properly supported by receipts and approved by 
the Commandant of the Marine Corps, of apprehending and delivering 
Bond to the Army authorities at Cheyenne, Wyoming. 

The question presented is answered accordingly. The voucher sub- 
mitted is returned herewith. 


(B-40225) 


DISBURSING OFFICERS’ BONDS—EFFECT OF WAIVER BY SURETY 
OF STATUTE OF LIMITATIONS 


It asmuch as the courts in construing section 2 of the act of August 8, 1888— 


which provides that the surety on a disbursing officer’s bond shall not be liable 
for the officer’s indebtedness unless suit is filed within 5 years after settle- 
ment of the officer’s account—have strongly suggested that the said section 
is jurisdictional and bars an action after the 5-year period has run even 
though the surety does not plead the limitation, the purported waiver by 
the surety of the statute would not warrant this office in delaying action in 
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a case where the disbursing officer is interned by the enemy—or any other 
case—beyond a point where the Government’s interests would be jeopardized. 


Comptroller General Warren to the Secretary of State, March 10, 1944: 


There has been considered your letter dated January 20, 1944 (BF- 
A: KJW 123 C8815/193), as follows: 


With reference to your letter of November 16, 1943 in connection with the settle- 
ment of the accounts of Linton Crook, Foreign Service Officer, rendered from 
Palermo, which shows a balance of $39.70 due the United States per certificate 
of settlement K-46499-3 dated August 25, 1943, it may be stated Mr. Crook 
is now interned by the enemy in Europe and communication with him is impossi- 
ble at this time. 

Mr. Crook has been interned since France was occupied by the Germans in 
1940, his last post of assignment being Marseilles, France, and this information 
has been transmitted to the General Accounting Office by letters dated June 22 
and August 21, 1943. The exception under reference is one that only Mr. Crook 
can reply to since it concerns his travel, and contact with him being out of the 
question until the cessation of hostilities in the Buropean theatre, the Department 
is at a loss to understand what it can do at this time. The Fidelity and Casualty 
Company of New York, surety for Mr. Crook under bond dated April 27, 1938, is 
agreeable to waiving the five-year period of liability as prescribed by the stat- 
ute of limitation, and the waiver executed by that company was transmitted to 
the General Accounting Office under date of August 21, 1943. On September 9, 
1943, a letter from the Audit Division of the General Accounting Office, file 
A-EMH-BAR, stated in part as follows: 

“The five year limitation for filing suit prescribed by the act of August 8, 1888, 
25 Stat. 387, has been held to be jurisdictional, not only barring the remedy, but 
destroying the liability as well. In United States v. Maryland Casualty Company, 
law No. 3496, unreported, in the District Court of the United States for the Dis- 
trict of Maryland, the court in its opinion stated that if the evidence indicated 
expiration of the statutory period, dismissal of a suit would be mandatory even 
if the point were not raised by the defendant. Accordingly, since the question of 
deferring collection action must be decided without regard to any agreement 
reached with the surety relative to pleading the statute of limitation, under the 
circumstances the necessary action incident to the limitation of collection pro- 
ceedings may not be further delayed.” 

It will be noted from the attached copy of notice of exception that some of the 
items were suspended for additional information or supporting papers which it 
is impossible for Mr. Crook to furnish at this time, and there is no assurance that 
he has received notice of the suspensions or that he is aware of the outstanding 
differences. The surety company has waived the five year statute of limitation 
in connection with the disallowances; there is accrued salary due and owing Mr. 
Crook in an amount more than sufficient to cover the disallowance; he has more 
than sufficient funds to his credit in the Foreign Service Retirement and Dis- 
ability Fund to offset his indebtedness and such funds will not be released until 
a statement is received from the General Accounting Office showing that all 
outstanding differences in his accounts have been cleared; and there is the 
possibility that the officer may be able to furnish the information requested by 
the General Accounting Office to remove some of the items making up the 
disallowance. 

It would appear from the circumstances abounding in the world today that 
such matters might be held in abeyance pending the reestablishment of commun- 
ications with personnel in the Foreign Service who are being involuntarily 
detained in enemy-occupied territory. However, in view of the stand taken by 
the General Accounting Office, it will be appreciated if information is furnished 
as to the action now expected of the Department in the particular case under 
reference, and what action may be anticipated with regard to similar cases. 


While this office has, in certain instances, complied with requests 
for deferment of collection action it has done so only in cases where 
it is apparent that the delay will not prejudice the rights or interests 
of the United States. Here, it is for noting that the item of indebted- 
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ness in the officer’s accounts is of long standing—the notice of excep- 
tion in the instant case having been issued April 20, 1939 (almost five 
years ago). Section 2 of the act of August 8, 1888, 25 Stat. 387, 6 
U. S. C. 3, provides that if suit for recovery is not instituted against 
the surety within five years after settlement of the account of the dis- 
bursing officer, the sureties on his bond shall not be liable for his in- 
debtedness to the United States. In passing upon the provisions of 
said statute the courts have used language strongly suggesting that 
said section 2 of the act is jurisdictional. See United States v. United 
States Fidelity and Guaranty Co., 25 F. 2d 500; United States v. Geise, 
56 zd. 583; and unreported memorandum opinion of Judge Coleman, 
in United States v. Maryland Casualty Co., Law 3496, in the United 
States District Court for the district of Maryland—said memorandum 
opinion being to the effect that the terms of the statute require a 
judgment in favor of the surety company where the five-year period 
has run prior to the filing of suit notwithstanding the defendant does 
not plead the limitation. Obviously, therefore, the purported waiver 
by the surety company of the involved statute may not be accepted 
by this office as sufficient to protect the interests of the Government. 

In view of the cited court decisions, this office would not be war- 
ranted in delaying action in this or any other case beyond a point 
where the interests of the United States would be jeopardized. Ac- 
cordingly, it is required that the instant case be referred in the im- 
mediate future to the Attorney General for the institution of suit. 
Any delay to be accorded at the request of the surety should be in 
respect of the prosecution of the suit, if instituted, with leave of 
court. 


(B~40304) 


RETIREMENT—ANNUITANT’S RIGHTS UPON REEMPLOYMENT 


The provision in section 2 (b) of the Civil Service Retirement Act of 1980, as 
amended, that payment of annuity shall be terminated during the period 
an annuitant under section 1 of the statute is reemployed in any appointive 
office, position, or employment under the United States or the District of 
Columbia, makes no distinction between periods of reemployment which are, 
and those which are not, under the Retirement Act, and, therefore, such 
an annuitant may not be paid an annuity during a period of reemployment, 
regardless of whether the reemployment is in a position or employment 
within the purview of the said act. 

In view of the broad terms of section 2 (b) of the Civil Service Retirement Act 
of 1930, as amended, providing that payment of an annuity shall be ter- 
minated during the period an annuitant under section 1 of the act is re- 
employed in any appointive office, position, or employment under the United 
States or the District of Columbia, the reemployment of an annuitant in a 
position or employment not under the Retirement Act need not be regarded 
as terminating the right to receive the same annuity upon termination of 
the annuitant’s reemployment. 

A Civil Service annuitant reGeiving an annuity under section 1 of the Civil 
Service Retirement Act of 1930, as amended, who is reappointed or reem- 
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ployed under authority of section 2 (b) of the act to any appointive office, 
position, or employment not under the Retirement Act may not be paid 
his annuity during the period of reemployment, regardless of whether such 
reemployment is to a position with or without compensation; the fact that 
traveling expenses may be paid during the period of reemployment without 
compensation has no bearing upon the matter. 


Comptroller General Warren to the President, United States Civil Service Com- 
mission, March 10, 1944: 


I have your letter of February 16, 1944, as follows: 


Section 2 (b) of the Civil Service Retirement Act of May 29, 1930, as amended, 
reads as follows: 

“No person separated from the service who is receiving an annuity under the 
provisions of section 1 of this \Act shall be eligible again to appointment to any ap- 
pointive office, position, or employment under the United States or of the gov- 
ernment of the District of Columbia unless the appointing authority determines 

‘ that he is possessed of special qualifications, in which event payment of his 
annuity shall be terminated during the period of his appointment. Any such 
person whose annuity is terminated shall, upon the termination of his appoint- 
ment, have his subsequent annuity rights determined under the provisions of 
law in effect at the time of such termination.” 

Section 3 (b) of the same Act, as amended, provides that the President shall 
have power, in his discretion, to exclude from the operation of this Act any 
officer or employee or group of officers or employees in the executive branch of 
the service whose tenure of office or employment is intermittent or of uncertain 
duration. 

Executive Order 9154 of May 1, 1942 reads: 

“By virtue of and pursuant to the authority vested in me by section 3 (b) of the 
Civil Service Retirement Act of May 29, 1930 (46 Stat. 468), as amended by the 
act of January 24, 1942 (Public Law 411, 77th Congress), it is hereby ordered 
as follows: 

“1. Employees in the following classifications of Federal personnel in the 
Executive branch of the Government are hereby excluded from the operation 
of the said Retirement Act, unless eligible for retirement benefits by continuity 
of service, by reinstatement, or otherwise: 

“(a) Employees whose expected service will be for brief periods but not to 
exceed one year. 

“(b) Employees paid by the hour, day, month, or year when actually employed, 
whose employment is periodic, part-time, or recurrent and for whom a regular 
tour of duty is not contemplated. 

“(c) Employees and consultants paid on a contract or fee basis. 

“(d) Employees paid on a piece-work basis, except when serving under regular 
or permanent appointment. 

“(e) Cooperative employees not wholly under the control of the Federal 
Government and not otherwise subject to the Civil Service Retirement Act. 

“(f) Officers and employees without compensation or with nominal compensa- 
tion of $12.00 or less per annum. 

“(g) Intermittent alien employees engaged on work outside the continental 
limits of the United States. 

“(h) Member and patient employees in government hospitals or homes. 

“(i) Employees serving under temporary appointments pending final deter- 
mination of their eligibility for permanent or indefinite appointment. 

“(j) Acting postmasters, clerks in fourth class post offices, substitute ‘rural 
carenes, and special delivery messengers at second, third, and fourth class post 
offices. 

“(2) The Civil Service Commission is authorized to determine the appli- 
eability of the above classifications to specific officers and employees or groups 
of officers and employees in the Executive branch of the Government. 

“3. This order shall be effective as of January 24, 1942, except that it shall 
not be so construed as to defeat any retirement rights of officers and employees 
acquired before the date of this order.” 

Annuity payments to a person reemployed under the provision of section 2 (b) 
of the Act referred to are terminated, he becomes subject to the retirement law 
in the new employment even though the position to which he is reappointed 
is temporary or intermittent and would ordinarily in original appointments 
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not accord him a retirement status under Executive Order 9154, and must have 
his subsequent annuity rights based on the law in effect at the time of sub- 
sequent separation from the service. The holding by the Commission that the 
employee becomes subject to the Retirement Act upon reemployment even 
though in original appointments such service would not accord the incumbent 
a retirement status follows the interpretation (13 Comp. Gen. 183; 14 id. 425) 
placed on a similar provision in section 8 (a), act of June 16, 1983, to the effect 
that an annuitant under that section reemployed in a temporary position auto- 
matically reacquired a status under the retirement law. 

It will be noted that the previous references to reempléyment related to re- 
employment to positions, service in which could be credited for retirement pur- 
poses. The Commission is now confronted with the problem of annuitants under 
section 1 of the Retirement Act who are reappointed to positions in which 
service is not creditable for retirement purposes, such as United States Com- 
missioner, collaborator without compensation, and similar positions. In other 
words, the question is whether an annuitant reemployed in a position which 
is not subject to the Retirement Act at all must have his annuity terminated 
during the employment in such non-creditable position. A United States Com- ° 
missioner, for instance, serves on a fee basis. Admittedly this appointment is 
to an appointive office, position, or employment under the United States but the 
reemployment is not considered creditable service within the meaning of the 
retirement law (see 14 Comp. Gen. 791). Commissioners have no basie salary 
for purposes of determining retirement deductions or annuity computations 
and in view of the irregularity of service, no fixed hours or regular tour of 
duty, the service could not well be reduced to calendar terminology for credit 
purposes. This produces the anomalous situation of an annuitant whose re- 
employment should have again accorded him a retirement status but for the 
fact that service in the position is not subject to credit under the retirement 
law. 

Your decision is, therefore, requested as to whether under such circumstances 

(a) the annuity should be suspended during the reemployment period and 
then resumed at the original rates; or 

(b) annuity should be paid without interruption concurrently with the service 
as United States Commissioner; or 

(c) the service should be considered as terminating annuity status and ac- 
cording the individual a retirement status with resultant liability for retirement 
deductions, and the annuity recomputed on the basis of the separation from 
the Commissioner position. 

With respect to the illustration of the collaborator without compensation, 
your ruling is requested as to whether the receipt of traveling expenses by such 
employee would affect that situation. 


Section 2 (b) of the Retirement Act of May 29, 1980, as amended 
by section 2 of the act of January 24, 1942, 56 Stat. 14, 15, and section 
16 (b) of the act of March 7, 1942, 56 Stat. 147, quoted in the first 
paragraph of your letter, clearly and definitely provides that pay- 
ment of an annuity shall be terminated during the period an annuitant 
under section 1 of the Retirement Act, 46 Stat. 468, is reemployed in 
any appointive office, position, or employment under the United States 
or the government of the District of Columbia. In that connection, 
no distinction is made in the statute between periods of reemployment 
which are, and those which are not, under the Retirement Act. Hence, 
the conclusion is required that no annuity may be paid to an annuitant 
who receives his annuity under section 1 of the statute during a period 
of reemployment regardless of whether the reemployment is in a 
position or employment within the purview of the Retirement Act— 
that is, regardless of whether the reemployment would entitle the 
annuitant to further retirement credit under the last sentence of 
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section 2 (b) of the statute. Cf. 20 Comp. Gen. 443, involving security 
wage workers and enrollees in the Civilian Conservation Corps. 

The doubtful proposition involved concerns question (a), namely, 
whether the annuity granted to a person under the provisions of sec- 
tion 1 of the Retirement Act may be resumed in the same amount after 
termination of active service of the annuitant in a position or employ- 
ment not within the purview of the Retirement Act which may not 
form the basis of further retirement action under the last sentence of 
section 2 (b) of the statute. In that connection, compare the pro- 
visions of section 7 (b) of the Retirement Act, as amended by section 
5 of the act of January 24, 1942, 56 Stat. 16, which provides in specific 
terms for resumption of the annuity granted under that section of 
the statute after termination of reemployment of the annuitant in a 
position not under the Retirement Act. 

Section 2 (b) of the Retirement Act is believed to apply primarily 
to annuitants who are retained or reemployed in positions under the 
Retirement Act, but, as previously stated, it is couched in such broad 
terms as to be applicable, also, to annuitants who are reemployed 
in positions or employments not under the Retirement Act. Ad- 
mittedly, the matter is not entirely free from doubt as regards the lat- 
ter class, but having regard for the fact that the act as a whole, with 
all its amendments, is designed to grant benefits rather than to re- 
strict them, I believe that the terms of the provisions of section 2 (b) 
of the act quoted in your letter are such as to imply suspension of an- 
nuity payments only during a period of reemployment, rather than 
to require a final termination of the right to annuity. That is to say, 
as the section provides only for termination of annuity payments dur- 
ing the period of reemployment there is an inference that the right 
to the same annuity revives upon termination of reemployment in a 
position or employment not under the Retirement Act which may 
not be credited toward a greater annuity. Compare, for instance, sec- 
tion 8 (a) of the act of June 16, 1933, 48 Stat. 305, providing that when 
an annuitant coming within the purview of that statute was reem- 
ployed, “the right to the annuity provided by this section shall cease”, 
which provision was construed to terminate absolutely an annuity 
under that statute even though the reemployment was in a position 
not within the purview of the Retirement Act. 15 Comp. Gen. 1093. 

Accordingly, in the light of what is stated above, “Alternative” ques- 
tion (a) is answered in the affirmative. 

Referring to the concluding paragraph of your letter, you are ad- 
vised that the rules above stated would preclude an annuitant under 
section 1 of the Retirement Act from receiving his annuity during 
the period he is reappointed or reemployed under authority of section 
2 (b) of the statute to any appointive office, position, or employment 
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not under the Retirement Act regardless of whether such reemploy- 
ment was to a position with or without compensation—the fact that 
traveling expenses may be paid to such person during his reemploy- 
ment without compensation having no bearing upon the matter. 

It is understood from your letter and from informal advices that 
the Civil Service Commission has determined that United States com- 
missioners do not come within the purview of the Retirement Act as 
amended by the act of January 24, 1942. It is understood, further, 
that such determination is based upon the ruling made in decision of 
April 25, 1935, 14 Comp. Gen. 791, particularly upon the strength of 
the sentence on page 792, to wit: 

* * * As compensation is provided for the commissioners in the form of fees 
only, service as a United States commissioner, even under an appointment im- 
mediately following service within the purview of the Retirement Act could not 
be counted toward longevity in computing retirement annuity. * * * 

If such understanding be correct, it may be pointed out that as said 
decision was rendered at a time when the employees in the Judicial 
Branch of the Government were not under the Retirement Act; and as 
the acts of July 13, 1937, 50 Stat. 512, and section 3 (a) of the Retire- 
ment Act as amended by the acts of January 24, 1942, and March 7, 
1942, supra, specifically include employees in the Judicial Branch of the 
Government within the purview of the Retirement Act without any ex- 
clusion of intermittent employees or those paid on a fee basis, and as 
the President has no authority under section 3 (b) of the Retirement 
Act, 46 Stat. 470, to exclude an officer or employee in the Judicial Branch 
of the Government from the purview of the Retirement Act—his 
Executive order quoted in your letter not having any application to 
such employees but @nly to employees in the Executive Branch of the 
Government—there may be justification for now considering United 
States commissioners as coming within the purview of the Retirement 
Act even though they may work only intermittently and are paid on a 
fee basis. However, it is realized that your determination regarding 
the retirement status of United States commissioners is final (18 Comp. 
Gen. 63; 18 id. 955; 19 id. 352 ; 22 id. 980; 23 id. 247), in view of which 
the answers stated herein, so far as they relate to United States com- 
missioners, are based upon the Commission’s now existing determina- 
tion that United States commissioners do not fall within the purview 
of the Retirement Act. 


(B-40060) 


NAVAL PROCUREMENT FUND—ADVANCES FROM NAVAL 
APPROPRIATIONS 


The provisions in the act of July 3, 1942, authorizing the establishment of the 
Naval Procurement Fund and the making of advance check payments thereto 
from naval appropriations, may not be considered as having the effect of 
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removing the restriction of the limited period of availability of naval appro- 
priations placed thereon by the Congress at the time of appropriation and 
making such appropriations available until expended upon being advanced to 
the. Naval Procurement Fund—a revolving fund not subject to fiscal year 
limitations. 

In view of the specific provision in the act of July 3, 1942, that advances of funds 
from naval appropriations to the Naval Procurement Fund shall be accom- 
plished by advance check payments made to the fund, there is no authority 
oa oe advances by transfer and counter warrant instead of by means 
ofa 


Comptroller General Warren to the Secretary of the Navy, March 15, 1944: 


There has been considered your letter of February 9, 1944, as 
follows: 


Reference is made to Public Law 653, 77th Congress, approved 3 July 1942, 
establishing a Naval Procurement Fund under the Bureau of Supplies and 
Accounts which provides, inter alia, that: 

“* * * expenditures may be made from the Naval Procurement Fund 
for material (other than material for stock) and for personal and contractual 
services under such regulations as the Secretary of the Navy may prescribe: 
Provided further, that no expenditure shall be incurred under the Naval Pro- 
curement Fund, which is not properly chargeable to available funds under the 
[a] naval appropriation, and the Naval Procurement Fund shall promptly 
reimbursed from the appropriate naval appropriations for all expenditures 
properly chargeable thereto on the basis of transfer and counterwarrants pre- 
pared in the Navy Department and certified to the Secretary of the Treasury by 
a duly authorized representative of the Navy.” 

The General Accounting Office, in Accounts and Procedures Letter No. 4864, 
dated 10 July 1942 designated the appropriation aecount “17X0800 Naval Pro- 
curement Fund” with a no year symbol and prescribes “Limitations: No Sub- 
division”. This action conforms to the Bureau of Supplies and Accounts’ under- 
standing as to the purpose and intent of the law. 

The fourth proviso in Public Law 658, supra, provides: 

“That advance check payments may be made to the Naval Procurement Fund 
upon written request to the Paymaster General of the Navy from the appro- 
priate Naval appropriation for all or any part of the costs ultimately charge- 
able to such naval appropriation, subject to appropriate adjustments being made 
on the basis of the completed actual cost of the supplies, materials, equipment 
and services involved.” 

Pursuant to the authority of Public Law 6538, a few advance payments to the 
Naval Procurement Fund have been made from both annual and continuing ap- 
propriations. These payments, in general, have been made to cover materials 
and services for a single project, properly chargeable to two or more equally 
available appropriations. This has been done for the purpose of eliminating the 
detailed accounting which would be required in the allocation and proration 
of a single payment on a public voucher to the two, three or more, appropria- 
tions being used to finance a single project. 

While as stated above, only limited use has been made to date of the authority 
contained in Public Law 653, the need for expanding the operations under the 
Naval Procurement Fund is becoming more and more urgent. As an example, 
the Navy has executed a large number of contracts covering the repair, altera- 
tion and conversion of many types and categories of naval vessels. Work under 
these contracts is performed tn private yards on the authority of job orders 
issued for specific items of work. The appropriation or appropriations charge- 
able with such work cannot always be determined by the naval personnel on 
duty at the private yard. This is so because of the fact that the appropriation 
chargeable is determined not only from the type and category of the vessel con- 
cerned, but often on the degree of completion of work performed in the build- 
ing yard or at another yard; and whether the Bureau of Ships determines 
administratively that defense aid funds are to be charged. In addition, for mili- 
tary reasons the Navy controls and requires, at certain yards, that work on 
Army vessels be done under the Navy contract. As a result of this situation, 
confusion is caused when payment for work done under a repair, alteration and 
conversion form of contract is made from a single Bureau of Ships’ appropria- 
tion stated on the contract, and adjustments between the proper appropriations 
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are subsequently necessary. To eliminate the multiplicity of appropriation 
accounts chargeable with a single payment, a demand is growing in the Navy 
Department for a broader use of the Naval Procurement Fund for financing pay- 
ments under the type of contracts referred to heretofore. 

No appropriation has been made to the Naval Procurement Fund to date; and, 
therefore, in order to finance any expenditures from the Naval Procurement 
Fund on the contracts in question advance payments from the several appro- 
priations involved will be required, subject to proper adjustments between ap- 
propriations, as later determined from administrative examination of the payment 
vouchers and other pertinent data available in the cognizant bureaus and offices of 
the Navy Department. 

In addition, the recent enactment into law of a limitation on the value of stock, 
and obligations which may be incurred, under the Naval Stock Fund, has caused 
considerable study to be made of ways and means for eliminating many types of 
payments which have been financed regularly from that Fund. In fact, it was 
expected that the Naval Procurement Fund, implemented by an adequate appro- 
priation of working capital, would relieve the Naval Stock Fund of a large volume 
of day to day procurement. The absence of an appropriation of adequate working 
capital to the Naval Procurement Fund has necessarily restricted the use of this 
Fund to advance payments made thereto from other naval appropriations. 

The particular point, of immediate interest to the Navy Department in the 
contemplated expansion of the use of the Naval Procurement Fund, is that 
concerning the advance payments to the Naval Procurement Fund which will be 
made from both annual and continuing appropriations. When these payments 
are made, the Naval Procurement Fund will constitute a lump sum, available for 
the purposes for which the funds are advanced. The identity of the several avail- 
able appropriations, from which the advances are made, will not be preserved. 
In fact, any effort to do so would defeat the objective of the Naval Procurement 
Fund law. Accordingly, a question arises which requires an authoritative deter- 
mination as to the continued availability of advance payments into the Naval 
Procurement Fund, especially where an advance from an annual appropriation is 
involved. The Bureau of Supplies and Accounts, which has cognizance over the 
Naval Procurement Fund, is of the opinion that funds transferred into the 
Naval Procurement Fund are available until expended, and this opinion is pre- 
cisely in point with the action of the General Accounting Office in the. Accounts 
and Procedures Letter No. 4864, supra. 

It is expected few, if any, advance payments will be made into the Naval Pro- 
curement Fund, which are not, in turn, chargeable to a es order issued under 
the authority of the Act of 1 July 1922 (42 Stat. 812; S. C. Title 41, Sec. 23), 
which provides that: 

“All orders or contracts for work or material, under authorization of law, 
heretofore or hereafter placed with Government-owned establishments, shall be 
considered as obligations in the same manner as provided for similar orders or 
contracts, placed with private contractors, and appropriations for such work or 
material shall remain available for payment therefor as in the case of orders 
or contracts placed with private contractors.” 

In every case, where funds are transferred into the Naval Procurement Fund 
for the procurement of material and services ultimately chargeable to a project 
order issued pursuant to the Act of 1 July 1922, it is understood the funds will 
remain available for expenditure throughout the life of the project order, i. e., 
two years following the year for which an annual appropriation is made, and 
indefinite period where a continuing appropriation is involved. For these reasons, 
there seems to be no administrative need nor legal requirement for creating a 
detailed and separate accountability for each advance payment made to the 
Naval Procurement Fund from any one of the several naval appropriations. 

The Navy Department would appreciate information and confirmation of the 
interpretation of the Naval Procurement Fund law, as supported by the General 
Accounting Office, Accounts and Procedures Letter No. 4864, i. e., that advance 
payments made to the Naval Procurement Fund may be obligated under that 
Fund without limitation, provided of course, that adjustment is made by the 
proper appropriations on the basis of completed actual cost of the supplies, mate- 
rials, equipment and services involved. 


From an examination of the legislative history of S. 1957—which 
subsequently became the att of July 3, 1942, 56 Stat. 645—there is no 
doubt but that.it was the intent of the Congress to establish the Naval 
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Procurement Fund (hereinafter referred to as the fund) as a revolving 
fund not subject to fiscal year limitations; also, that it was intended 
that the fund was to be composed of funds appropriated from time 
to time in accordance with the authority contained therein. Expendi- 
tures are authorized to be made from the fund for material (other 
than material for stock) and for personal and contractual services 
under regulations prescribed by the Secretary of the Navy; and reim- 
bursement therefor is directed to be made from the appropriate naval 
appropriations by means of transfer and counter warrants. 

In order to provide an account in which to record transactions auth- 
orized under the fund, there was prescribed by Accounts and Proce- 
dures Letter No. 4864, dated July 10, 1942, the account “17X0800 Naval 
Procurement Fund,” bearing a “no year” symbol and with no 
limitations. 

While the act establishing the fund authorizes an appropriation 
from time to time of such funds as may be necessary to accomplish the 
purposes of the fund, no appropriations therefor have been made to 
date. However, you state that use of the fund has been availed of by 
making “a few advance payments” to the fund from both annual and 
continuing appropriations under the authority of the proviso: 

That advance check payments may be made to the Naval Procurement Fund 

upon written request to the Paymaster General of the Navy from the appro- 
priate naval appropriation for all or any part of the costs ultimately chargeable 
to such naval appropriation, subject to appropriate adjustments being made on 
the basis of the completed actual cost of the supplies, materials, equipment, 
and services involved. 
And it is stated further that in view of the need for expanding opera- 
tions under the fund and since no funds have been appropriated to 
date, the purposes of the fund are proposed to be accomplished 
through the increased use of advance payments. 

The books of this office do not reflect the “advance payments” re- 
ferred to in the fourth paragraph of your letter, supra, but the records 
do disclose that a number of credits to the fund were accomplished by 
means of transfer and counter warrants. The referred-to advances 
may be part or all of one or more of the amounts covered by the transfer 
and counter warrants. If that be the case, it should be pointed out 
here that the proviso authorizing advances from appropriate naval 
appropriations provides that such advances shall be accomplished by 
advance check payments made to the fund. 

There has been noted the opinion of the Bureau of Supplies and 
Accounts—which bureau has administrative control over the fund— 
that advance payments made to the fund, whether from annual or con- 
tinuing appropriations, are available until expended. There is nothing 
in the referred-to proviso (either expressed or implied) which may 
be considered as having the effect of removing the restriction of the 
limited period of availability of naval appropriations placed thereon 
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by the Congress at the time of appropriation and making them avail- 
able until expended upon being advanced to the fund. The mere fact 
that advancements from the various naval appropriations to the fund 
are authorized to be made does not operate ipso facto to effect such a 
result. If such were the case, the action of the Congress in making 
annual appropriations for a particular fiscal year could be nullified 
completely by the drawing of a check in the amount of the entire 
annual appropriation and making payment to the fund, not subject to 
fiscal year limitation. That such a result was contemplated by the 
Congress cannot seriously be contended. 

As indicated above, it is obvious that the act under consideration had 
for its main objective the establishment of a revolving fund by appro- 
priations as and when the need therefor arose, through which fund 
the bulk of transactions—formerly cleared through the Naval Supply 
Account Fund—would be handled. That is to say, there was contem- 
plated a convenient fund from which expenditures, properly chargeable 
to available funds under naval appropriations, could be made from 
funds appropriated to the fund and reimbursement therefor subse- 
quently effected from the applicable naval appropriations. However, 
at the present time the fund has been established in name only—no 
appropriations thereto as contemplated and authorized having been 
made to date. The proviso under consideration was inserted as an 
amendment to permit payments for supplies, material, etc., to be made 
in advance, instead of by way of reimbursement, in cases where written 
request therefor is made to the Paymaster General of the Navy. In 
other words, while transactions under the fund are contemplated, gen- 
erally, on a reimbursement basis, provision is made for exceptional 
cases to be handled on a pay in advance basis. However, it is clear 
that the corpus of the fund is to be created from appropriations and 
not from payments made in advance for particular transactions. 

In view of the specific provision to the effect that advances of funds 
from appropriate naval appropriations shall be accomplished by 
adwance check payments made to the fund there would appear to be 
no authority to effect such advances other than by means of a check— 
the amount thereof to be deposited directly to the credit of the fund. 
And, in order that a proper accounting control may be obtained and 
to insure observance of the period of availability placed by the Con- 
gress upon the naval appropriations from which such advances are 
made, I am constrained to hold that such advances do not become 
part of the fund in the sense of not being subject to fiscal year limita- 
tions, but must be taken up and accounted for as separate transac- 
tions. The necessary details in respect thereto should be taken up 
by representatives of the Navy Department with representatives of 
the Treasury Department and the General Accounting Office. 
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(B-39424) 


RENTAL AND SUBSISTENCE ALLOWANCES—OFFICER-HUSBANDS OF 
STUDENT NURSES OF UNITED STATES CADET NURSE CORPS 


An Army officer whose wife is a student nurse in the United States Cadet Nurse 
Corps and is furnished “maintenance”—including quarters, food, etc..—by a 
private school or institution participating in the student nurse training 
program authorized by the act of June 15, 1943, is entitled to increased rental 
and subsistence allowances on account of dependents (wife), notwithstand- 
ing the fact that the Government is required under section 3 of the said act 
to reimburse the school or institution a portion of the expense incident to 
providing maintenance to student nurses during the first nine months of 
their training. 


Assistant Comptroller General Yates to Capt. M. A. Kordecki, U.S. Army, March 
16, 1944: 

By indorsement of January 13, 1944, there was transmitted here 
your letter of December 31, 1943, requesting advance decision whether 
you are authorized to make payment on a voucher submitted there- 
with in favor of John M. Mott, Jr., first lieutenant, MC, AUS, for 
$125.50 covering increased subsistence and rental allowances as for an 
officer with dependents (lawful wife), for the period November 22 
to December 31, 1943, the wife being a member of the United States 
Cadet Nurse Corps at Stanford University Hospital, San Francisco, 
California, presumably a student nurse in the first nine-months’ pe- 
riod of her training. 

The officer certifies in paragraph 10 of the voucher that he did not 
occupy with his dependents any public quarters assigned to him with- 
out charge at any station, nor did his dependents occupy public quar- 
ters assigned to them or to any other officer or his dependents (except 
for bona fide social visits) or receive a monthly allowance in lieu 
thereof. His commanding officer certifies that during the period for 
which rental allowance is claimed on the voucher, the officer and his 
dependents did not occupy quarters assigned at the officer’s perma- 
nent station because said quarters were inadequate for the occupancy 
of the officer and his dependents. You express doubt whether or not 
payment may be made in the absence of regulations which contain 
provisions for furnishing subsistence and quarters to members of the 
United States Cadet Nurse Corps. 

Section 5 of the Pay Readjustment Act of June 16, 1942, 56 Stat. 
861, provides that each commissioned officer of any of the services 
mentioned in the title of the act receiving the base pay of the first, 
second, third, or sixth period shall be entitled at all times, in addi- 
tion to his pay, to two subsistence allowances, or $1.40 per day; for 
each officer receiving the base pay of the fourth or fifth period the 
amount of this allowance is fixed as three subsistence allowances, 
or $2.10 per day, “Provided, That an officer with no dependents shall 
receive one subsistence allowance in lieu of the above allowances.” 
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Section 6 of the Pay Readjustment Act of 1942 provides that, except 
as otherwise provided in the fourth paragraph of that section, each 
commissioned officer below the grade of brigadier general or its 
equivalent in any of the services mentioned in the title of the act, 
while either on active duty or entitled to active duty pay, shall be 
entitled at all times to a money allowance for rental of quarters. 
The fourth paragraph of section 6 of the Pay Readjustment Act of 
1942 is as follows: 

No rental allowance shall accrue to an officer having no dependents while 
he is on field or sea duty, nor shall any rental allowance accrue to an officer 
with or without dependents who is assigned quarters at his permanent station 
anless a competent superior authority of the service concerned certifies that 


such quarters are not adequate for the occupancy of the officer and his depend- 
ents,ifany * * *. 


The act of March 6, 1943, 57 Stat. 13, amended the fourth paragraph 
of the above-quoted section to read in pertinent part as follows: 


* * * por shall any rental allowance accrue to an officer with or without 
dependents who is assigned quarters at his permanent station unless a com- 
petent superior authority of the service concerned certifies that such quarters 
are not occupied because of being inadequate for the occupancy of the officer 
and his dependents, if any, and such certification shall be conclusive * * *. 

For the purpose of said sections 5 and 6 the term “dependents” 
is defined in section 4 of the act to “include at all times and in all 
places a lawful wife and unmarried children under twenty-one years 
of age.” Where the normal marriage status of husband and wife 
exists no question ordinarily arises as to the right of an officer to 
the subsistence allowances provided in section 5 for an officer with 
dependents (lawful wife). However, as to rental allowance the 
situation is different. The decisions of the United States Court of 
Claims, as well as those of this office, have interpreted the rental 
allowance statutes as not authorizing payment of such allowances 
where the dependents of an officer reside in Government-owned or 
controlled quarters, though said quarters are not assigned to the 
officer for the occupancy of himself and dependents. See, for example, 
the case of James F. Byrne v. United States, 87 C. Cls. 241, and 
William W. Hollister v. United States, 92 C. Cls. 187. It. has been 
been held that neither an officer nor an enlisted man is entitled to 
rental or quarters allowance on account of a wife where she is fur- 
nished public quarters at Government expense, or, in lieu thereof, is 
paid quarters or rental allowance. B-82874, April 14, 1943, 22 Comp. 
Gen. 955, 963. Also, it has been held in the situation where the wife 
of an Army officer was a civilian employee of the War Department 
and furnished quarters and subsistance, the value of which was con- 
sidered as a part of her compensation in fixing the salary rate of her 
position, that the officer was not entitled to rental allowance as for an 
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officer with dependents (lawful wife). A-68837, January 6, 1942; 
B-35717, November 19, 1943. ‘ 

Public Law 74, 78th Congress, approved June 15, 1943, 57 Stat. 
153, 154, is, in pertinent part, as follows: 


That for the purpose of assuring a supply of nurses for the armed forces, 
governmental and civilian hospitals, health agencies, and war industries, there 
are hereby authorized to be appropriated sums sufficient to carry out the pur- 
poses of this Act: Provided, That there shall be no discrimination in the admin- 
istration of the benefits and appropriations made under the respective provisions 
of this Act, on account of race, creed, or color. Such sums shall be used for 
making payments to schools of nursing or other institutions which have sub- 
mitted, and had approved by the Surgeon General of the Public Health Service 
(hereinafter referred to as the Surgeon General), plans for nurses’ training, for 
making payments under section 4, and for all necessary expenses of the Public 
Health Service in administering the provisions of this Act. 

Sec. 2. A plan for training of nurses may be limited to student-nurse training, 
or to postgraduates or refresher-nursing courses, or may include both. A plan 
submitted by any institution may be approved only if it provides— 

- * = = - 6 


(c) That the institution will furnish student nurses under the plan (without 
charge for tuition, fees, or other expenses) courses of study and training, uni- 
forms, insignia, and maintenance in accordance with regulations of the Surgeon 
General ; ; 

(d) That the institution will pay student nurses under the plan a stipend 
at not less than the following monthly rates: $15 for the first nine months 
of study; $20 for the following fifteen to twenty-one months of combined study 
and practice, depending upon the curriculum of such institution; 
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Sec. 3. From the sums appropriated therefor the Secretary of the Treasury 
shall pay each institution, with a plan approved under section 2— 

(1) with respect to items furnished student nurses thereunder, amounts 
determined by the Surgeon General to compensate such institution for— 

(A) reasonable tuition and fees for the courses of study and training; 

(B) reasonable maintenance provided pursuant to section 2 for the first nine 
months of their course of study and training, to the extent that such maintenance 
is not compensated for by the value of their services during such period; 

(C) uniforms and insignia, provided in accordance with section 2; and 

(D) the minimum rate of stipend specified in section 2 for periods prior to 
completion of the course of combined study and training referred to in such 
section ; and 

(2) with respect to items furnished graduate nurses thereunder, amounts 
determined by the Surgeon General to compensate such institution for reasonable 
tuition and fees for postgraduate and refresher course of study, and reasonable 
maintenance for graduate nurses under taking postgraduate courses, or such por- 
tion of such amounts as may be determined in accordance with regulations of 
the Surgeon General. 


Section 9 of the act, 57 Stat. 155, authorizes the Surgeon General 
of the Public Health Service, with the approval of the Federal 
Security Administrator, to promulgate such rules and regulations as 
may be necessary to carry out the purposes of this act. The regula- 
tions of the Surgeon General (Federal Register, July 9, 1943, p. 9423, 
Title 42, chapter 1, section 28) provide that all students enrolled in 
the student nurse training programs under the provisions of Public 
Law 74 shall be members of the United States Cadet Nurse Corps. 
The regulations embrace a program of courses designed to prepare 
inactive graduate nurses for the active practice of nursing, to pre- 
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pare graduate nurses in special fields, and to train pre-cadet nurses, 
junior cadet nurses and senior cadet nurses. Paragraph 28.2} of the 
regulations provides that “The school must provide satisfactory living 
facilities and adequate student health service which must continue 
throughout the entire period of training.” 

Under the regulations, supra, schools and institutions participating 
in student nurse training programs are required to provide reasonable 
maintenance, including satisfactory living facilities and such other 
services, not otherwise specifically provided for by the said 1943 act, 
as reasonably are necessary for the physical comfort and well being 
of the student nurses throughout the entire period of their training. 
However, pursuant to the provisions of section 3 of the act, the 
Federal Government is obligated to reimburse the schools, ete., for 
maintenance furnished student nurses only during the first nine months 
of the students’ training. Obviously, since reimbursement by the 
Government for the maintenance of student nurses does not continue 
beyond the first nine months of their training, the living facilities or 
quarters thereafter furnished them by private institutions do not 
constitute public quarters or quarters furnished at Government ex- 
pense. Hence, it is only with respect to the quarters occupied by 
student nurses during their initial nine months of training that any 
question arises as to the character of such quarters, that is, whether 
they are to be considered as Government-owned or controlled quarters 
so as to preclude the payment of increased rental allowances to an 
officer-husband of a student nurse, as an officer with dependents (wife). 

Clearly, the quarters furnished student nurses by private institu- 
tions in accordance with a plan approved under the said act are not 
Government-owned or Government-controlled quarters. The fact that 
a participating school receives aid from Federal appropriations par- 
tially to defray the expense incident to providing quarters for the 
trainees does not affect the school’s jurisdiction over and control of the 
quarters. The student nurse must look to the participating institution 
for the assignment and maintenance of her quarters—not to the Fed- 
eral Government. Furthermore, it is pertinent to note that reimburse- 
ment for maintenance furnished student nurses during the initial nine- 
months’ training period specifically is limited to the extent that “such 
maintenance is not compensated for by the value of their services dur- 
ing such period.” Hence, it does not appear that the Federal Govern- 
ment reimburses a participating school to the full extent of the expense 
incurred by it in furnishing maintenance. Furthermore, considering 
the various services and facilities in addition to quarters which con- 
stitute “maintenance” within the meaning of the act here involved— 
such as food, laundry, hospitalization, medical and dental care and 
treatment, etc.—together with the fact that reimbursement is contem- 
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plated in an amount estimated at $45 a month for each student nurse 
before deducting therefrom the value of the services rendered by the 
nurse, estimated at $118 for the first year, it would appear that, with 
respect to the amount by which the school is compensated for “mainte- 
nance,” the portion thereof identified as applying against the cost of 
providing quarters necessarily must represent little more than com- 
pensation for maintenance and upkeep of such quarters rather than an 
amount commensurate with their rental value. 

Accordingly, it must be held that student nurses occupying quarters 
provided for them by private schools and institutions as required 
under the said act of June 15, 19483—even though a part of the expense 
thereof may be assumed indirectly by the Federal Government—are 
not furnished public quarters at Government expense within the 
meaning of the decisions hereinbefore cited, and, therefore, payment on 
the voucher, which is returned herewith, is authorized if otherwise 
correct. 


(B~40518) 


LEAVES OF ABSENCE 


The “month of service” required under sections 2.1 (b) and 2.1 (c) of the Annual 
Leave Regulations and section 3.1 (b) of the Sick Leave Regulations, as a 
condition to the crediting of annual and sick leave of temporary and indefinite 
employees, relates to a period of employment with pay, and, therefore, a 
period of leave without pay breaks a “month of service” so as to preclude the 
crediting of annual and sick leave to temporary and indefinite employees who 
are absent on leave without pay for a portion of a month. The rules stated 
in 16 Comp. Gen. 993 and 20 id. 827 are not changed by the leave regulations 
effective January 1, 1944. 

Section 9 (b) of the act of August 2, 1989 (Hatch Act), as amended, which 
requires the removal from office, and prohibits the payment of the compen- 
sation thereafter, of any person violating the political activity provisions 
of section 9 (a), is not self-executing, that is, it requires affirmative admin- 
istrative action removing an employee from the service before the separation 
actually becomes effective (see 19 Comp. Gen. 834), and, as the removal of 
an employee under such circumstances would constitute an “involuntary 
separation” within the meaning of section 2.4 of the Annual Leave Regula- 
tions, the effective date of the employee’s separation should be so fixed as 
to permit him to take, or to be paid for, terminal annual leave. 

Section 2.4 of the Annual] Leave Regulations, providing that an employee’s sepa- 
ration, whether voluntary or involuntary, shall not become effective on a 
date prior to the termination of his unused annual leave, has no application 
to authorize the granting of terminal leave of absence with pay to an employee 
who is removed from the service for violating the provisions of section 103 
of the Independent Offices Appropriation Act, 1944, which are self-executing 
and constitute an absolute prohibition against the use of salary appropriations 
for payment of the salary of any person who advocates the overthrow of the 
Government of the United States by force or violence. — 

In view of the provision in section 2.4 of the Annual Leave Regulations effective 
January 1, 1944, that in no case shall the separation of an employee from 
service become effective on a date prior to the date of termination of unused 
annual leave, an employee who is separated through administrative error 
or negligence before receiving the full amount of annual leave to his credit 
may be restored to the payroll merely for the purpose of granting the balance 
of any annual leave due but not taken at the time of separation. 
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Under section 4.2 (b) of the Annual and Sick Leave Regulations, providing that 
annual leave shall not accrue to an employee while on terminal leave, whether 
by separation, furlough, or resignation, leave on leave may not be granted 
during terminal leave of employees who enter the active military service— 
the placing of an employee on leave of absence without pay, or on a military 
furlough when entering the military service constituting a “furlough,” if not 
a “separation.” 

If an employee is excused from working on a holiday by administrative action 
taken either before or after the holiday, no deduction of compensation for 
the holiday is required under section 4.5 of the Annual and Sick Leave Reg- 
ulations, but if an employee is absent without authority on a holiday and is 
not excused by administrative action, the said section 4.5 specificially re- 
quires the deduction of one day’s pay on account of the unauthorized absence 
on a holiday. 

If an employee is excused from working on a holiday by administrative action, 
there is no authority under section 4.5 of the Annual and Sick Leave Regula- 
tions to charge the absence to earned compensatory time—which is granted 
in lieu of paying additional overtime compensation under section 2 of the 
War Overtime Pay Act of 1943—or to require additional overtime work to 
make up the time not worked on the holiday. 

As national holidays established by Federal statute specifically have been ex- 
cluded by the act of March 2, 1940, from counting as days of annual or sick 
leave under the leave laws, authority to grant and charge annual or sick 
leave for absence on a national holiday on which employees are required to 
work by administrative order may not be accomplished by an amendment 
to the leave regulations—which would be legislating—but may be effected 
only by an amendment of the leave statutes. 

Under section 4.7 of the Annual and Sick Leave Regulations effective January 1, 
1944, an employee who, at the time of his separation from the service, is in- 
debted for overdrawn or excess annual or sick leave over a period begin- 
ning on or after January 1, 1944, is required to refund the total amount of 
compensation actually paid for the entire period of the overdrawn or ex- 
cess leave which was advanced, including compensation for Sundays and 
holidays occurring within the period of such leave. 

The amount to be refunded by an employee for overdrawn or excess annual or 
sick leave upon his separation from the service should be computed under 
the Annual-and Sick Leave Regulations in force at the time the leave was 
taken. 

If an employee is indebted for overdrawn annual or sick leave at the time of his 
resignation in one agency, and the agency believes, but does not know, that 
the employee will be reemployed in another department or agency without 
a “break in service” (that is, within less than 30 days), a collection for over- 
drawn leave should be made from the employee's last salary check in ac- 
cordance with the provisions of section 4.7 of the Annual and Sick Leave 
Regulations, instead of withholding action pending information as to the 
employee’s reappointment in another agency without break in service for 
the purpose of transferring the leave charge thereto pursuant to section 
4.11 of the regulations. 

Under section 4.11 of the Annual and Sick Leave Regulations, if a temporary 
employee resigns in one agency while indebted for overdrawn annual or 
sick leave, and the agency believes, but does not know, that the employee 
will be reemployed in another agency in a permanent position without “break 
in service” (that is, within less than 30 days) the amount due for over- 
drawn leave should be collected from the employee’s last salary check in 
accordance with section 4.7 of the regulations, instead of withholding ac- 
tion pending information as to the employee’s reappointment in another 
agency for the purpose of transferring the leave charge thereto pursuant to 
section 4.11 of the regulations. 

Under section 4.8 (a) of the Annual and Sick Leave Regulations, respecting the 
granting of leave without pay, an employee who applies for and is admin- 
istratively granted leave without pay at a time when he knows he has annual 
leave to his credit should not be permitted after return to duty to convert 
the leave without pay to annual leave. 

Under section 4.8 (a) of the Annual and Sick Leave Regulations, when leave 
without pay is administratively granted during a period of suspension from 
duty which later is determined to have been unjustified and the employee 
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is restored to duty, or when leave without pay otherwise is charged as a 
result of a mistake of fact or law, the action may be corrected to the extent 
of substituting retroactively effective the leave with pay standing to the 
employee’s credit on the date of suspension or other erroneous action charg- 
ing leave without pay, for a corresponding period of leave without pay. 

The purpose and intent of section 4 of the Annual and Sick Leave Regulations 
is that leave on leave, either sick or annual, is earned only if there is a 
return to duty; and no leave on leave, either sick or annual, is earned dur- 
ing terminal sick or annual leave. 

The entry of an employee into the active military or naval service without break 
in service is not to be regarded as a “separation” within the meaning of 
section 4.7 of the Annual and Sick Leave Regulations effective January 1, 
1944, requiring an employee who is indebted for advance annual and sick 
leave at the time of his separation from civilian service to refund the 
amount paid him for such excess leave. Cf. 22 Comp. Gen. 990. 

Under the Annual and Sick Leave Regulations, the minimum charge of 1 hour, 
and additional charges in multiples of 1 hour for annual and sick leave should 
be made on each separate calendar day, that is, annual and sick leave ab- 
sences May not accumulate from day to day for the purpose of charging units 
of hours, and, therefore, an employee who was absent for 114 hours at the 
close of business one day and % hour at the beginning of business on the 
following day should be charged 2 hours on the first day and 1 hour on the 
second day, regardless of the fact that the absence constituted ‘“‘one continu- 
ous absence.” 


Comptroller General oon to the President, United States Civil Service Com- 
mission, March 16, 1944 


Reference is made to your letter of February 26, 1944, as follows: 


Executive Order No. 9414, January 13, 1944, prescribing regulations relating to 
annual and sick leave of Government employees, authorized the Civil Service 
Commission to promulgate amendments to these regulations for the period of the 
war. The Council of Personnel Administration, composed of directors of person- 
nel of the various agencies, has requested the Commission to submit for your 
decision certain questions which have arisen in connection with the administration 
of the new leave regulations contained in Executive Order No. 9414. Accordingly, 
the Commission respectfully requests your decision on the following questions: 

Question 1. Section 2.1 (b) of the Regulations provides that “temporary em- 
ployees shall be credited with leave of 24% days for each month of service. After 
the first month of service such leave may be credited at the beginning of the 
month in which it accrues.” Does the month of service mean the period of em- 
ployment whether with or without pay or does a period of leave without pay break 
a month of service? 

This question would appear to be controlled by your decision of May 10, 1937, 
16 Comp. Gen. 993 wherein it was stated : 

“In decision of April 16, 1987, A-84992, 16 Comp. Gen. 934, it was held that 
temporary employees are entitled to 24% days’ annual leave of absence with 
pay * * for each full month of service. The statutory grant of annual 
leave * temporary employees is clearly on a monthly basis, that is, ‘for each 
month of service’. * 

Question 2, Section "oa (c) of the Regulations provides that “indefinite em- 
ployees shall ‘be credited with leave of 2 days for each month of service plus an 
additional 4% day when the service aggregates 3 months.” Does the answer to 
question 1 apply equally to this sub-section? 

The definition of indefinite employees in the new regulations is the same as 
that contained in the former regulations (Executive Order No. 8384). In decision 
of May 28, 1941, 20 Comp. Gen. 827 it was held that “* * * ‘indefinite em- 
ployees’, as defined in the leave regulations, whether or not they be paid on the 
basis of ‘when actually employed’, are not entitled to annual or sick leave of 
absence for a fractional month’s service. * * *” Is this decision controlling 
under the new regulations? 

Question 3. Section 3.1 (b) of the Regulations provides that “temporary and 
indefinite employees shall be credited with 144 days of sick leave for each month 
of service.” Does a month of service mean period of employment whether with 
or without pay or does a period of leave without pay break a month of service? 
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The rule stated in 16 Comp. Gen. 993 with respect to annual leave of temporary 
employees was applied to sick leave in decision of May 28, 1941, 20 Comp. Gen. 
827. Are these decisions controlling under the new regulations? 

Question 4. Section 2.4 of the Regulations reads: “An employee who is to be 
separated from the service shall be entitled to the unused annual leave standing to 
his credit, and the date of his separation shall be so fixed as to permit him to take 
such leave, and in no case, whether the separation be voluntary or involuntary, 
shall the separation become effective on a date prior to the date of termination of 
such leave: * * *” Sections 9 (b) and 9A (2) of the Hatch Act of August 2, 
1989, 53 Stat. 1147, as amended, require the immediate removal of an employee 
who violates the provisions of the act with respect to political activity or mem- 
bership in any political party or organization which advocates the overthrow 
of our Constitutional form of government in the United States. Most appropria- 
tion acts contain a provision to the effect that no part of any funds appropriated 
by such acts shall be used to pay the compensation, salary or wages of any per- 
son who advocates, or who is a member of an organization that advocates, the 
overthrow of the Government of the United States by force or violence. If an 
employee's immediate removal is required because of violation of the provisions of 
the Hatch Act, or payment of his salary is prohibited by an appropriation act, does 
Section 2.4 of the Leave Regulations authorize or require that the date of his 
separation be so fixed as to permit him to take annual leave standing to his credit? 

Attention is invited to the fact that Section 2.4 provides that “in no case, 
whether the separation be voluntary or involuntary, shall the separation become 
effective on a date prior to the date of termination of such leave.” 

Question 5. In a long line of decisions it has been established as a general 
rule that where an employee has been finally separated from the Federal service 
there is no authority to restore the employee to the roll solely for the purpose 
of granting annual leave accrued but not taken prior to separation even though 
failure to take accrued leave resulted from administrative misunderstanding, 
mistake, or negligence. 16 Comp. Gen. 28, 899; 17 id. 48, 369, 481; 22 id. 810. 
In view of the provisions of Section 2.4 of the leave regulations if an employee 
is separated through administrative error or negligence before receiving the full 
amount of annual leave to his credit may he be restored to the payroll merely 
for the purpose of granting the balance of leave due at time of separation? 

It has been held that the Annual Leave Act of March 14, 1936 “made the 
granting of leave an absolute right as distinguished from a privilege.” 20 | 
Comp. Gen: 9 (citing 16 Comp. Gen. 481; Thomas v. United States, 87 Ct. Cls. 
578) ; 21 Comp. Gen. 596. Under the language of Section 2.4 of the Regulations 
this right is recognized by the provision that in no case shall the separation 
become effective on a date prior to the date of termination of unused annual 
leave. It is our opinion that this language requires an administrative office 
to grant the full amount of unused annual leave standing to an employee’s 
credit notwithstanding the fact that he may have been erroneously separated 
before receiving all of such leave. 

Question 6. Section 4.2 (b) of the Regulations reads: “Annual leave shall 
not accrue to an employee while on terminal leave, whether by separation, fur- 
lough, or resignation. In such cases the accrual of leave shall cease at the 
close of the last day on which he was present for duty, and the final date of 
separation shall not be extended by the granting of sick or court leave: Pro- 
vided, that this subsection shall not apply to employees who are on terminal 
leave on the date of issuance of this order.” The Act of August 1, 1941, as 
amended by the Act of April 7, 1942, 56 Stat. 200, provides that employees who 
enter upon active military or naval service “shall be entitled to receive, in 
addition to their military pay, compensation in their civilian positions covering 
their accumulated or current accrued leave, or to elect to have such leave 
remain to their credit until their return from active military or naval service.” 
Would an employee who is being paid for accumulated and current accrued 
leave in accordance with the terms of this act and who, at the end of the period 
covering such leave, is to be placed on leave without pay for the duration of 
his military service be considered as on terminal leave within the meaning of 
Section 4.2 (b)? 

It is suggested that, when consideration is given to the purpose and intent of 
the Act of August 1, 1941, as amended by the Act of April 7, 1942, the pro- 
visions of the Selective Training and Service Act, and the provisions of the 
new leave regulations as a whole, a strict construction of the language of 
Seetion 42 (b) with respect to persons placed on leave without pay to enter 





DECISIONS OF THE COMPTROLLER GENERAL 681 


the military service may be justified. It will be observed that the Act of 
August 1, 1941, as amended April 7, 1942, provides that employees shall be 
entitled to compensation covering their accumulated and current accrued leave. 
The phrase “current accrued leave” does not appear in the new leave regula- 
tions. The legislative history of the act (Senate Report No. 350 on 8. 505) 
clearly implies that the leave for which payment was to be authorized was the 
amount of leave authorized by the regulations then in effect. In its report 
the Committee stated that the bill, as amended, is favored by the War and Navy 
Departments, and quoted from the War Department's letter in part as follows: 

“The War Department favors in principle the object sought to be accomplished 
by S. 505; however, it does not recommend enactment of this legislation in the 
precise form presented in the bill. 

“The Bureau of the Budget advises that the enactment of the legislation in 
its present form would not be in accord with the program of the President, 
but that there would be no objection to the enactment of such legislation which 
would provide that employees * * * ordered to active duty with the military 
or naval forces * * * shall be entitled to receive * * * compensation in 
their civilian positions covering their accumulated or current accrued leave 
(as those terms are defined in Executive Order No. 8384, dated March 29, 1940), 
or to elect to have such leave remain to their credit until their return from 
active military service.” 

The bill as enacted contained substantially this language. It will also be 
observed that both the report and the act recognize that employees need not 
be separated from the service because provision is made for an election to have 
leave remain to the employees’ credit “until their return from active military 
service.” 

Persons who leave positions (other than temporary) in the Federal service 
to enter upon active military service are granted reemployment benefits by 
Section 8 of the Selective Training and Service Act. When restored to their 
former positions in accordance with this Act they are to be considered as having 
been on leave without pay. Under a series of decisions of the Comptroller 
General the justification for placing employees on leave without pay, rather 
than separating them from the service, is the fact that Congress has granted 
them reemployment rights. The purpose of this section of the Selective Training 
and Service Act, and other statutes, Executive Orders, and regulations, giving 
benefits to persons entering the military service has been to grant to employees 
as many of the benefits they would derive from continuous employment as the 
nature of their military service will permit. 

It is suggested that when an employee is being placed on leave without pay at 
the end of his “accumulated and current accrued leave” for the purpose of 
entering the military service such action does not constitute a “separation” 
within the meaning of Section 4.2 (b) of the new regulations. In a broad 
sense of the term there has been no “separation” because he has merely been 
granted leave without pay to perform service in another part of the Federal service. 
Your decisions of July 16, 1942 (22 Comp. Gen. 42) and April 24, 1943 (22 Comp. 
Gen. 990) to the effect that the entry of an employee into active military service 
is to be regarded as a “separation” within the meaning of Section 7 and Section 
4 (b) of the annual leave regulations contained in Executive Order No. 8384 
have not been overlooked. It is believed, however, that it may be possible to 
limit the application of these decisions to the facts then under consideration and 
to the particular sections of the old leave regulations involved. The ruling 
made in 22 Comp. Gen. 42 required an interpretation of three sections of the 
old annual leave regulations and involved the question of earning leave on a 
two-day period of leave without pay. It was stated that “the crediting of such 
additional annual leave to the employee would be tantamount to converting the 
leave without pay to annual leave in contravention of the last sentence of Section 
18 of the annual leave regulations.” A statement made in this decision was 
followed in 22 Comp. Gen. 990, interpreting Section 4 (b) of the old leave 
regulations, and it was held that an employee who has been advanced annual 
leave at the time of entering the military service must make refund for such 
advance. It is submitted that an employee is required to refund for advanced 
unearned leave under the terms of the Act of August 1, 1941, as amended, inas- 
much as he is entitled to receive compensation covering only his accumulated 
and current accrued leave. Under this view it does not appear that it would be 
necessary to consider that placing him on leave without pay constitutes a “sepa- 
ration” within the meaning of Section 4.2 (b) of the regulations. 
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In view of the foregoing is it necessary to consider that persons are on terminal 
leave while being compensated under the act of August 1, 1941, as amended, when 
they are to be placed on leave without pay for the period of their military service? 

Question 7. Section 4.5 of the regulations reads: “Leave shall be charged only 
for absence upon days which an employee would otherwise work and receive 
pay and shall be exclusive of Sundays which do not occur within a regular 
tour of duty, holidays, and all non-work days established by Federal statute or 
by Executive or administrative order: Provided, That when a holiday is declared 
by general administrative order to be a work day, an employee who absents 
himself from work without permission on that day shall be subject to a deduc- 
tion of one day’s pay.” 

Because of this provision that leave shall not be charged for an absence 
on a holiday the theory has been advanced that when a holiday is declared 
by general administrative order to be a work day it is unfair to the employees 
who are required to work to excuse an individual employee or employees for 
that day. For example, during the month of February an employee may re- 
quest annual leave for the period February 21 to 23, inclusive, which, if granted 
would be charged as two days’ annual leave. Under these circumstances may the 
8 hours’ absence on February 22 be charged against any compensatory time due 
the employee for excess overtime, or, if he has none, may he be required to make 
up the time by working 8 hours’ excess overtime? 

Question 8. In 21 Comp. Gen. 901, April 2, 1942, it was held that absence on 
a holiday declared by general administrative order to be a work day may not be 
charged against annual or sick leave. Many agencies state that from an admin- 
istrative standpoint it would be highly desirable to make some provision for 
charging leave with pay. on holidays rather than excusing employees. The 
Commission has been requested to secure your decision as to whether the leave 
regulations may be amended in order to permit charging leave with pay on holi- 
days which are declared by general administrative order to be work days, or 
whether legislation would be necessary. It has been suggested that perhaps the 
proviso of Section 4.5 of the regulations could be amended to read: “Provided, 
That when a holiday is declared by general administrative order to be a work 
day such day shall be considered for leave purposes as being within the regular 
tour of duty.” In view of the provisions of the Act of March 2, 1940, 54 Stat. 38, 
would the Commission be authorized to amend the leave regulations as above 
indicated ? 

Question 9. Section 4.7 of the new leave regulations reads in part as follows: 
“In case of the separation of an employee who is indebted for advanced leave, 
the employee shall refund the amount paid him for the period of such excess, 
or deductions therefor shall be made from any salary due him.” Section 4 (b) 
of the old annual leave regulations (Executive Order No. 8384) provided that “in 
eases of separation where an employee is indebted to the Government for ad- 
vanced annual leave, such indebtedness shall be charged aguinst the employee 
on the basis of the salary rate obtaining during the period of advanced annual 
leave and on the basis of one day’s pay for each day of absence on a day upon 
which such employee would otherwise work and receive pay, such days of 
absence being exclusive of Sundays which do not occur within a regular tour 
of duty, holidays, and all non-work days established by Federal statute or by 
Executive or Administrative order.” Thus the new regulations provide for the 
collection of overdrawn leave inclusive of Sundays and holidays, instead of ez- 
clusive of Sundays and holidayls as heretofore. Is Section 4.7 applicable January 
1, 1944, so as to require that all collections for overdrawn leave made thereafter 
shall be inclusive of Sundays and holidays, or will the regulations in force at 
the time leave was taken, govern? 

Question 10. Section 4.9 of the Regulations prescribes the conditions under 
which the leave account of an employee may be transferred from one employment 
to another where there is no break in service. “Break in service” is defined in 
Section 1.1 (g) to mean “separation from the Federal service for a period of 30 
or more calendar days.” Section 4.9 provides for transferring both credits and 
charges of leave to another agency. Apparently some difficulty has arisen by 
reason of the new definition of break in service (i. e., the change from one day 
separation under the old regulations, to less than 30 days under the new regula- 
tions). Section 4.9 provides that when an employee is “appointed, reappointed, 
or transferred * * * without a break in service * * the leave account 
shall be certified to the employihg agency for credit or charge to the employee.” 
The question presented is: “If an employee resigns in one agency, indebted for 
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overdrawn leave, and the agency believes, but does not know that the employee 
will be reappointed in less than 30 calendar days, shall the agency: (1) Make 
the collection for overdrawn leave from the last salary check, or (2) hold the 
last salary check for 30 days pending information as to the reappointment, or (3) 
release the salary check and collect later if the employee is not reappointed to a 
permanent position within the period of less than 30 calendar days.” 

The Commission is of the opinion that this question is controlled by Section 
4.7 of the regulations rather than by Section 4.9. Section 4.7 provides that “in 
case of the separation of an employee who is indebted for advance leave, the 
employee shall refund the amount paid him for the period of such excess, or 
deduction therefor shall be made from any salary due him.” 

Question 11. Section 4.11 of the Regulations provides that “Temporary em- 
ployees who subsequently receive permanent appointments without break in 
service, either in the same or a different department or agency, shall be credited 
with such leave as may be due them, or charged with any unaccumulated leave 
which may have been advanced.” The Commission also has been requested to 
present the same question quoted under Question 10 above “as it would apply 
to temporary employees who might have exceeded their accumulated leave, but 
who, within a period of less than 30 calendar days, might be appointed to a 
permanent position, to which they would be entitled to transfer a charge for 
such overdrawn leave.” 

Question 12. May leave without pay be converted to annual leave after return 
to duty? There is no provision in the new regulations covering this point. 

Question 13. An employee had been advanced sick leave which was not sub- 
sequently earned. He resigned having 60 days leave to his credit. During 
terminal annual leave does he earn sick leave which may be credited against 
the charge for advanced leave? In presenting this question it was pointed out 
that “the regulations state that a terminal date shall not be extended by the 
granting of sick leave but say nothing about crediting earned sick leave, and 
there is no provision against the earning of sick leave through terminal leave.” 

Section 4.2 (a) of the regulations provides that “leave shall accrue to an 
employee while in a leave-with-pay status providing he returns to duty”. Section 
4.2 (b) merely provides that “annual leave shall not accrue to an employee while 
on terminal leave, * * *”. Is the Commission correct in assuming that Sec- 
tion 4.2 (a) applies to both sick and annual leave and that in order for an em- 
ployee to earn sick leave while on annual leave there must be a return to duty? 

Question 14. “Terminal leave” is defined in Section 1.1 (j) as “the period 
between the last day of duty and the expiration of annual leave.” Does an em- 
ployee earn annual leave while on sick leave? 

(a) If he is first granted his annual leave, then is granted sick leave, and 
without returning to duty, resigns? 

(b) If he has no annual leave but has 90 days sick leave which he takes, and 
then resigns without a return to duty? 

In view of the fact that Section 4.2 (b) provides that “annwal leave shall not 
accrue to an employee while on terminal leave * * *,” the question has been 
presented: “Does sick leave accrue during terminal leave?” This question is 
similar to that presented in Question 13. 

Question 15. Under Section 11 of the old sick leave regulations (Executive 
Order No, 8385) refund for overdrawn sick leave was required only in cases ol 
“voluntary separation or removal for cause”. In 22 Comp. Gen. 990, April 24, 
1943, it was held that “under the terms of Section 11 of the Sick Leave Regula- 
tions, overdrawn sick leave is not required to be charged to an employee whose 
“separation” is due to his entering into the active military or naval service with- 
out a break in service.” Section 4.7 of the new regulations provide that “in case 
of the separation of an employee who is indebted for advance leave, the employee 
shall refund the amount paid him for the period of such excess, * * *.” Inas- 
much as the new regulations make no distinction between voluntary and involun- 
tary separations, are employees who enter the military forces on and after Jan- 
uary 1, 1944, required to refund for overdrawn sick leave: 

(a) If they resign from their civilian positions ; 

(b) If they are to be carried on leave without pay from their civilian positions? 

As indicated in the discussion of Question 6 above, the Commission does not 
believe that a “separation”, within the meaning of the leave regulations, is 
necessarily involved in those cases where an employee is to be carried on leave 
without pay for the period of his military service. 

Question 16. Under Section 2.3 of the Regulations “the minimum charge for 
annual leave shall be one hour, and additional leave shall be charged in multiples 
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of one hour.” When an employee is absent for 1% hours at the close of business 
one day and \% hour at the beginning of business on the following day, would he 
be charged 2 hours for the first period and one hour for the second period, or 2 
hours for the two periods combined (one continuous absence) ? 

In view of the interest of the various agencies in these questions your early 
reply will be appreciated. 


The questions presented are answered in the order stated, as follows: 
Question 1 


A month of service relates to a period of employment with pay; 
hence, a period of leave without pay occurring during such period 
breaks a “month of service.” See question and answer 2, decision of 
February 29, 1944, B-40144, 23 Comp. Gen. 638 to the Director, 
Division of Central Administrative Services, Office for Emergency 
Management, and the decisions there cited. 


Question 2 


Both questions presented under this general question are answered 
in the affirmative. That is to say, the answer to question 1, swpra, re- 
lating to temporary employees, applies, also, to “indefinite employees” 
and the referred-to decision of May 28, 1941,20 Comp. Gen. 827, ap- 
plies with equal force under the new leave regulations. 


Question 3 


The answer to question 1, supra, answers, also, the first question 
under this heading, and the second question in respect of the applicabil- 
ity here of the two cited decisions [16 Comp. Gen. 993 and 20 id. 827], 
is answered in the affirmative. 


Question 4 


In decision of March 29, 1940, 19 Comp. Gen. 834, 835, it was stated : 


The provisions of section 9 (b) of the statute [Hatch Act] are not self-execut- 
ing, and it follows that there is required administrative or executive action to 
remove an ollicer or employee who violates section 9 (a) of the statute. The inhi- 
bition of the statute against the use “thereafter” of appropriated funds for pay- 
ment of the compensation of “such person” attaches upon the removal from office 
or position as therein prescribed the word “thereafter” as used in the statute 
relating back to the prescribed action of removal, and not to the date of some ac- 
tion on the part of an officer or employee which subsequently may be determined 
to have violated section 9 (a) of the statute. In other words, the statute 
prescribes a cause of removal from the service and may not be regarded as work- 
ing a forfeiture of all or any part of the accrued unpaid compensation of an 
officer or employee who has not been removed from his office or position pursuant 
to such statute. 


Since, under the decision just quoted, an affirmative administrative 
action is required for removal of an employee from the service be- 
cause of his violation of the Hatch Act before the separation actually 
becomes effective, and since a removal under such circumstances con- 
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stitutes an involuntary separation from the service it certainly would 
constitute, also, an involuntary separation within the meaning of 
these words as used in section 2.4 of the new leave regulations. Hence, 
it would follow that the effective date of such an involuntary separa- 
tion should be so fixed as to permit the employee to take, or to be paid 
for, terminal annual leave. 

Section 103 of the Independent Offices Appropriation Act of 1944, 
approved June 26, 1943, 57 Stat. 194, Public Law 90, provides: 

Sec. 103. No part of any appropriation contained in this Act shall be used 
to pay the salary or wages of any person who advocates, or who is a member 
of an organization that advocates, the overthrow of the Government of the 
United States by force or violence: Provided, That for the purposes hereof an 
affidavit shall be considered prima facie evidence that the person making the 
affidavit does not advocate, and is not a member of an organization that advo- 
cates, the overthrow of the Government of the United States by force or vio- 
lence: Provided further, That any person who advocates, or who is a member 
of an organization that advocates, the overthrow of the Government of the 
United States by force or violence and accepts employment the salary or wages 
for which are paid from any appropriation contained in this Act shall be guilty 
of a felony and, upon conviction, shall be fined not more than $1,000 or im- 
prisoned for not more than one year, or both: Provided further, That the above 
penal clause shall be in addition to, and not in substitution for, any other pro- 
visions of existing law. 

That provision of law is self-executing, that is, it constitutes an 
absolute prohibition against the use of salary appropriations for pay- 
ment of the salary of any person “who advocates, or who is a member 
of an organization that advocates, the overthrow of the Government 
of the United States by force or violence.” Hence, section 2.4 of the 
new leave regulations would have no application to authorize the 
granting of terminal leave of absence with pay to an employee who 
is removed from the service under the above-quoted provision or 


similar provision appearing in other appropriation acts. 
Question 6 


This question is answered in the affirmative. For a discussion 
thereof see answer to question 6 in decision of February 29, 1944, 
B-40144, 23 Comp. Gen. 638. 

Question 6 


This question is answered in the affirmative. See decision of Feb- 
ruary 18, 1944, B-39998, 23 Comp. Gen. 603, to the Director, Admin- 
istrative Office of the United States Courts, the syllabus of which de- 
cision contains a paragraph, as follows: 

The provision of section 4.2 (b) of the current Annual Leave Regulations, 
providing that “Annual leave shall not accrue to an employee while on 


terminal leave, whether by separation, furlough, or resignation,” is applicable 
to officers and employees entering the active military service. 


As section 4.2 (b) is specifically applicable in respect of terminal 
leave of employees including those who are placed on “furlough”— 
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the placing of an employee on leave of absence without pay, or ox 
military furlough when entering the military service certainly con 
stituting a “furlough”, if not a “separation”—I find no merit in the 
contention that leave on leave should be granted during terminal leave 
of employees who enter the active military service. 


Question 7 


Section 4.5 of the new leave regulations, quoted in your letter, is 
intended to implement the following rule stated in decision of April 2, 
1942, 21 Comp. Gen. 901 (quoting from the syllabus) : 

Annual or sick leave may not be charged against an employee for absence on 

a holiday on which he would otherwise be required to work under a general 
administrative order, but it is within administrative discretion to excuse an 
individual employee from working either with or without pay—regardless of the 
basis of compensation or whether the employee is subject to the holiday pay 
statute of June 29, 1988—on such a holiday, or, if an employee should arbitrarily 
absent himself from work on that day, to deduct one day’s pay as a disciplinary 
measure for failure to work. 
If an employee is excused from working on a holiday by administra- 
tive action taken either before or after the holiday, no deduction of 
compensation for the holiday is required, but if the employee is not 
excused for an unauthorized absence on a holiday by administrative 
action taken before or after the holiday, the regulation specifically 
requires the deduction of one day’s pay on account of the unauthorized 
absence on the holiday. Compensatory time is authorized to be granted 
in lieu of paying additional overtime compensation by section 2 of 
the War Overtime Pay Act of May 7, 1943, 57 Stat. 76, Public Law 49. 
Thus, so far as here material, compensatory time should be regarded 
in the same light as overtime compensation. If an employee is excused 
from work on a holiday, there would be no authority to charge the 
absence to earned compensatory time or require additional overtime 
work to make up the time not worked on the holiday. If an employee 
absents himself from work on a holiday without authority and is not 
excused from working on the holiday by administrative action, the 
regulation in plain terms requires deduction of one day’s pay. Accord- 
ingly, this question is answered in the negative. 


Question 8 


The act of March 2, 1940, 54 Stat. 38, provides: 


That the days of annual leave with pay provided for in the Act of March 14, 
1936 (49 Stat. 1161), and the days of sick leave with pay provided for in the 
Act of March 14, 1936 (49 Stat. 1162), shall mean days upon which employees 
would otherwise work and receive pay, and shall be exclusive of Sundays which 
do not occur within a regular tour of duty, holidays, and all nonwork days 
established by Federal Statute or by Executive or administrative order. 


In decision of April 2, 1942, 21 Comp. Gen. 901, 903, it was stated: 


Under the plain provisions of the said act of March 2, 1940, neither annual 
nor sick leave of absence with pay may be granted or charged any class of 
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employees of the Government Printing Office for absence on a holiday, including 
February 23, 1942, whether or not the employees who were not otherwise on 
authorized leave on said day were required to work on the holiday by adminis- 
trative order. The statute expressly excludes “holidays” from “days” on which 
annual and sick leave of absence with pay may be charged. 
Also, see decision of May 29, 1943, 22 Comp. Gen. 1057, holding as 
follows (quoting from the syllabus) : 

Presidential or administrative orders requiring work on legal holidays during 
the war emergency do not and cannot change the status of such holidays for the 


purpose of applying statutes and regulations having the force and effect of law 
granting rights and benefits on the basis of the holidays. 


Of. 28 Comp. Gen. 68, 70. 


Accordingly, as national holidays established by Federal statute 
specifically have been excluded, by the act of March 2, 1940, from 
counting as days of annual or sick leave under the leave laws, authority 
to grant and charge annual or sick leave for absence on one of the 
national holidays on which employees are required to work by admin- 
istrative order, may not be accomplished by an amendment to the new 
leave regulations—for that would be legislating—but could be effected 
only by statute such as an amendment of the leave acts as amended 
by the act of March 2, 1940, supra. 


Question 9 


The first alternative question is answered in the affirmative. As to 
the second alternative question, the amount to be refunded for the ex- 
cess leave is for computing under the regulations in force at the time 
the leave was taken. See the answer to question 7 in decision of Feb- 
ruary 29, 1944, B-40144, 23 C. G. 638, which fully discusses the point. 


Question 10 


This office concurs in your view that section 4.7, rather than section 
4.9 of the new leave regulations controls the collection upon separation 
from the service for overdrawn leave. Section 4.7 of the new leave 
regulations provides: 

In case of the separation of an employee who is indebted for advance leave, 

the employee shall refund the amount paid him for the period of such excess, or 
deduction therefor shall be made from any salary due him. This section shall 
not apply in cases of death, retirement, or reduction of force, or in case an em- 
ployee who is not found eligible for retirement is unable to return to duty because 
of disability, evidence of which shall be supported by an acceptable medical 
certificate, 
Hence, answer (1) suggested in your letter is correct in cases where 
the administrative office had no knowledge that the employee was to 
be reemployed in another agency within 30 days. See question and 
answer 7 in decision of February 29, 1944, B—40144, 23 C. G. 638. 
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Question 11 


The answer to question 10 answers this question, also, in cases of 
temporary employees separated from the service where the administra- 
tive office had no knowledge that the employee was to be reappointed to 
a permanent position within 30 days. 


Question 12 
Section 4.8 (a) of the new leave regulations provides: 


Leave without pay may be granted to an employee for a period not exceeding 
twelve months regardless of whether he has leave standing to his credit. 
That regulation differs materially from the corresponding section 9 of 
the old leave regulations; and the conclusion appears to be required 
that if an employee applies for and is administratively granted leave 
without pay at a time when he has annual leave to his credit of which 
the employee has knowledge, the employee should not be permitted 
after return to duty to convert the leave without pay to annual leave. 
However, when leave without pay is granted during a period of suspen- 
sion from duty which later is determined to have been unjustified and 
the employee is restored to duty, or when leave without pay otherwise 
is charged as a result of a mistake of fact or law, the action may be 
corrected to the extent of substituting retroactively effective the leave 
with pay standing to the credit of the employee on the date of suspen- 


sion or other erroneous action charging leave without pay, for a corre- 


sponding period of leave without pay. 16 Comp. Gen. 818; 17 zd. 199; 
18 id. 186. 


Question 13 


Section 4.2(b) of the new leave regulations provides: 


Annual leave shall not accrue to an employee while on terminal leave, whether 

by separation, furlough, or resignation. In such cases the accrual of leave 
shall cease at the close of the last day on which he was present for duty, and the 
final date of separation shall not be extended by the granting of sick or court 
leave: Provided, that this subsection shall not apply to employees who are on 
terminal leave on the date of issuance of this order. 
The prohibition in the regulation against extension of terminal annual 
leave to grant sick leave clearly manifests the intention that. sick 
leave does not accrue during terminal annual leave. Accordingly, 
the question raised in the first paragraph under this question is 
answered in the negative. Cf. question and answer 4 in decision of 
February 29, 1944, B-40144, 23 C. G. 638. 


Question 14 


On the basis of the answer to question 13, supra, and the answer 
to question 4 in decision of February 29, 1944, B-40144, 23 C. G. 638, 
questions (a) and (b) are answered in the negative. In other words, 
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the purpose and intent of section 4.2 of the new leave regulations 
is that leave on leave, either sick or annual, is earned only if there 
is a return to duty, and no leave on leave, either sick or annual, is 
earned during terminal sick or annual leave. 


Question 16 


In view of the existing provisions of law and Civil Service regula- 
tions granting reemployment benefits to employees—that is, granting 
a right to restoration to duty in the same or similar status held by 
the employee when entering active military service regardless of 
the form of the separation from civilian service or whether carried 
as on military furlough without pay—it seems reasonable to con- 
clude that an entrance into the active military service need no longer 
be regarded as a “separation” from civilian service within the 
meaning of section 4.7 of the new leave regulations. Hence, in that 
view, employees need not be required to refund overdrawn annual 
or sick leave when they enter the active military service without break 
in service [Cf. 22 Comp. Gen. 990]. Questions (a) and (b) are 
answered in the negative. 


Question 16 


The minimum charge of one hour, and additional charges in mul- 


tiples of one hour for annual or sick leave should be made on each 
separate calendar day, that is, annual and sick leave absences may 
not accumulate from day to day for the purpose of charging units 
of hours. Hence, in the example given, the employee should be 
charged two hours on the first day and one hour on the second day 
regardless of the fact that the absence constituted “one continuous 
absence.” 


(B-85238) 


APPROPRIATIONS—AGRICULTURE DEPARTMENT—AVAILABILITY OF 
LAPSED APPROPRIATIONS FOR REPAYMENT OF COMMODITY CREDIT 
CORPORATION LOANS 


The provision in section 391 (c) of the Agricultural Adjustment Act of 1938, as 
amended, that funds loaned by the Commodity Credit Corporation to the 
Secretary of Agriculture for certain purposes as authorized therein shall be 
repaid “* * * from any unobligated balance of the appropriation for 
any other year,” does not operate to make available for repayment of such 
loans the unobligated balance of an appropriation which has been cafried 
to the surplus fund of the Treasury in accordance with the provisions of 
81 U. 8. Code 718 after having remained on the books of the Treasury for two 
full fiscal years following the close of the fiscal year for which the appropria- 
tion was made. 
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way, oe General Warren to the Administrator, War Food Administration, 


8, 1944: 


There has been considered your letter of December 29, 1943, as 
follows: 


Reference is made to a conference with representatives of your office, con- 
cerning the use of funds made available by the Department of Agriculture Appro- 
priation Act, 1939, in making repaynfent.of loans made to the Secretary of Agri- 
culture during the fiscal year 1942 by Commodity Credit Corporation, pursuant 
to Section 391 (c) of the Agricultural Adjustment Act of 1938, as amended (54 
Stat. 728, 729; 7 U. S. C. 1940, ed., 1891 (c)), as a result of which conference it 
was understood that the matter would be submitted to you formally for further 
consideration. 

On July 7, 1943, the Chief, Accounting and Bookkeeping Divison of your office, 
advised the Director of Finance of this office, of the disapproval of Requisition 
for Disbursing Funds No. 546, dated June 5, 1943, for $200,000 chargeable to the 
appropriation “1292215, Conservation and Use of Agricultural Land Resources, 
Department of Agriculture, 1939.” The fund was sought for the purpose of making 
repayment of loans made to the Secretary of Agriculture during the fiscal year 
1942 by the Commodity Credit Corporation pursuant to the said Section 391 (c), 
which provides as follows: 

“During each fiscal year, beginning with the fiscal year ending June 30, 1941, 
the Commodity Credit Corporation is authorized and directed to loan to the Sec- 
retary such sums, not to exceed $50,000,000, as he estimates will be required 
during such fiscal year, to make crop insurance premium advances and to make 
advances pursuant to the applicable provisions of Sections 8 and 12 of the Soil 
Conservation and Domestic Allotment Act, as amended, in connection with pro- 
grams applicable to crops harvested in the calendar year in which such fiscal year 
ends, and to pay the administrative expenses of county agricultural conservation 
associations for the calendar year in which such fiscal year ends. The sums so 
loaned during any fiscal year shall be transferred to the current appropriation 
available for carrying out Sections 7 to 17 of such Act, and shall be repaid, with 
interest at a rate to be determined by the Secretary but not less than the cost 
of money to the Commodity Credit Corporation for a comparable period, during 
the succeeding fiscal year from the appropriation available for that year or from 
any unobligated balance of the appropriation for any cther year.” 

Your office states its reason for disapproving the requisition as follows: 

“However, since, at the time the loans here in question were made, the 1939 
appropriation could no longer be considered as in existence, it having lapsed 
by operation of law (31 U. 8. C. 718), the phrase ‘any other year’ cannot be 
construed as applying to said appropriation.” 

It should be pointed out, if we understand the nature of the objection of 
your office, that the statute cited therein, namely 31 U. 8S. C., sec. 718, merely 
provides that all unexpended balances remaining upon the books of the Treasury 
for two years are to be carried into the surplus fund. In order for this statute 
to be applicable, technically, the funds to which it applies must be those which 
are properly obligated for some purpose during the period of their original life 
and they remain unexpended on the books of the Treasury solely because 
properly obligated during their original life. We do not feel, therefore, that 
this statute is at all applicable, since the funds to be reached by Section 391(c) 
of the Agricultural Adjustment Act of 1938, as amended, are “unobligated bal- 
ances.” It is more proper to apply 31 U. S. C. sec. 712, which provides that 
unobligated balances retire into surplus immediately upon the close of the 
original year of availability. Thus, any funds for prior years to which said 
Section 391(c) is to be applied are already in the surplus fund of the Treasury 
at the time it is sought to charge them for the purposes of said Section 891(c). 

It appears, therefore, that it is of little importance in the construction of 
Section 391(c) that the funds would, except for its operation, be surplus in 
every case. This would not matter, however, since Congress has provided for 
the charging of such funds despite the fact that they have reverted to surplus, 
and, would otherwise not be available for any purpose without a_ specific 
appropriation. 

It appears that in February 1941, a loan in the amount of $8,000,000 was made 
by Commodity Credit Corporation and was subsequently repaid from the ap- 
propriationgs ‘1282215, Conservation and Use of Agricultural Land Resources, 
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Department of Agriculture, 1988” and “1292215, Conservation and Use of Agri- 
cultural Land Resources, Department of Agriculture, 1939.” In accordance 
with the provisions of 31 U. S. C., sec. 712, the unobligated balances of these 
appropriations were carried to the surplus fund, by operation of law, at the 
end of the fiscal year following that for which the appropriation was made 
(the 1938 and 1989 Department of Agriculture Appropriation Acts each contain 
a provision extending the availability of the above items until June 30, 1939 
and June 30, 1940, respectively, for compliances under the Soil Conservation 
and Domestic Allotment Act, approved February 29, 1936 (16 U. S. C. 590g-590q), 
as amended). Although the loan was made subsequent to the dates on which 
the unobligated funds of the above appropriations were carried into the surplus 
fund pursuant to the provisions of 831 U. S. C., sec. 712, i. e., June 30, 1939 and 
June 80, 1940, respectively, no objection was made by your office to the use of 
these funds for repayment of the loan. It is clear that the appropriation now 
sought to be charged has the same status as the appropriations against which 
the charge of $8,000,000 was made. In other words, all such appropriations 
had lapsed into the surplus fund prior to the making of the loan. There appears 
to be no reason for a distinction to be made between the $8,000,000 allotment 
and the allotment now under consideration. 

It might be asserted that the only appropriation for the repayment of loans 
intended to be made available by Section 391 (c) of the Agricultural Adjustment 
Act of 1938, as amended, is the appropriation for the succeeding fiscal year, but 
an examination of the language used is not consistent with such an interpreta- 
tion. Section 391 (c) supra provides that the loan “shall be repaid . . . during 
the succeeding fiscal year from the appropriation available for that [clearly the 
succeeding] year or from any unobligated balance of the appropriation for any 
other year.” If the loan must be repaid during the year next succeeding the 
year in which it was made, then it cannot be contended that the phrase “any 
other year” was intended to mean any other succeeding year, since during the 
year when the loan is to be repaid (the year succeeding the year in which the 
loan was made) the only succeeding appropriation in existence is the appropria- 
tion for the then current year. For example, a loan made in the fiscal year 1941 
is directed to be repaid in the fiscal year 1942. In the latter year, the 1941 and 
1942 appropriations are available for expenditure, but the 1943 appropriation, 
having not yet been made, is not available for obligation and is obviously not 
available for expenditure. 

It might be claimed that the words “or any other year” should be limited to the 
year in which the loan is made. This interpretation would, of course, have its 
main strength in the fact that under it, the normal procedure under 381 U. S. C., 
sees. 712 and 713 would obtain. The argument, however, would be based on the 
proposition that the loan created an obligation against the appropriation avail- 
able when the loan was made, which appropriation being thus obligated, would re- 
main available for expenditure for the two years following the period of avail- 
ability provided in the appropriation act, However, if one accepts the premise 
that the loan does, in fact, constitute an obligation, the appropriation for the 
year in which the loan was made would be “obligated” by the making of the loan 
and the repayment would be from the sum thus obligated, making the phrase 
“unobligated balance” an inoperative phrase—a result to be avoided, if possible 
(17 C. G. 176, 178). Further, the use of the word “any” in connection with the 
words “other year,” appears to indicate clearly that repayment from the appro- 
priation for more than one other year was contemplated. The word “any” would 
not be given its norma! meaning if it were held that it referred merely to the appro- 
priation for the year in which the loan was made. Certainly, a much sounder 
interpretation would appear to be that it was intended that repayment could be 
made from any appropriation which had not been obligated. The fact that the 
balance of an appropriation has been covered into the surplus fund under 31 U. S. 
C., sec, 712, merely makes it an unobligated balance which has lapsed. Section 
891 (c) does not restrict the payment to an unobligated balance which is still 
available for expediture under ordinary procedure, but merely provides for re- 
payment from “any unobligated balance.” Under the rule that the last expression 
of Congress is controlling (19 C. G. 961, 963) it would appear that sufficient author- 
ity is provided to enable the loan repayments to be made from the balances of 
appropriations which have otherwise lapsed into surplus, without regard to the 
procedure usually followed. 

Your consideration of, and advice on this matter is requested. 
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Section 712, Title 31, United States Code (section 3690, Revised 
Statutes) provides: 

Except as otherwise provided by law, all balances of appropriations contained 
in the annual appropriation bills and made specifically for the service of any 
fiscal year, and remaining unexpended at the expiration of such fiscal year, shall 
only be applied to the payment of expenses properly incurred during that year, 
or to the fulfillment of contracts properly made within that year; and balances 
not needed for such purposes shall be carried to the surplus fund. This section, 


however, shall not apply to appropriations known as permanent or indefinite 
appropriations. 


Section 713, Title 31, United States Code (taken from section 5 of the 
aet of June 20, 1874, 18 Stat. 110, as amended) provides: 

After the ist day of July, in each year, the Secretary of the Treasury shall cause 
all unexpended balances of appropriations which shall have remained upon the 
books of the Treasury for two fiscal eee to be carried to the surplus fund and 
covered into the Treasury 2 9 

Thus, while section 712, supra, provides that balances of appropria- 
tions not needed for the payment of expenses properly incurred or for 
the fulfillment of contracts properly made within the fiscal year for 
which the appropriations were made, shall be carried to the surplus 
fund, there is for noting that no time is specified therein for the accom- 
plishment thereof. However, section 713, supra, does designate the 
time when “unexpended balances” of appropriations shall be carried 
to the surplus fund, namely, after they “shall have remained upon the 
books of the Treasury for two fiscal years.” And the two fiscal year 
period referred to in section 713 has been construed to mean two full 
fiscal years after the close of the fiscal year for which the appropria- 
tion is made. 8 Comp. Gen. 547,548. Accordingly, the surplus fund 
provision of section 712 necessarily must be read in connection with 
the provisions of section 718. See 1 MS. Comp. Dec. 45; 12 id. 757; 19 
id. 667. 

It has been held consistently that the term, “unexpended balances”, 
as used in section 713 means the entire balances of appropriations, 
whether obligated or not (19 MS. Comp. Dec. 667, 673), or, stated 
in other words the balances of appropriations not paid out. 22 
Comp. Gen. 59. Accordingly, there may not be accepted as proper 
the conclusion stated in your letter that under section 712, “wnobligated 
balances retire into surplus immediately upon the close of the original 
year of availability.” 

There remains for consideration the further contention that the pro- 
vision in section 391 (c) of the Agricultural Adjustment Act of 1938, 
as amended, 54 Stat. 728, for the repayment of loans “from any un- 
obligated balance of the appropriation for any other year” appears 
sufficient authority “to enable the loan repayments to be made from the 
balances of appropriations which have otherwise lapsed into surplus.” 
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Such contention apparently is premised upon the interpretation given 
section 712, swpra, by your Department, that the unobligated balances 
of the appropriations involved are carried to the surplus fund of the 
Treasury at the close of the original year of availability and, there- 
fore, “any funds for prior years to which said Section 391 (c) is to be 
applied are already in the surplus fund of the Treasury at the time 
it is sought to charge them for the purposes of said Section 391 (c).” 
If that interpretation were correct, it would lend support to the argu- 
ment that funds which had been carried to the surplus fund were con- 
templated by the term “any unobligated balance of the appropriation 
for any other year,” on the theory that otherwise the provision would 
be meaningless. However, as hereinbefore stated, the unexpended 
balances—including the unobligated balances—of the annual appro- 
priations remain on the books of the Treasury for two full fiscal years 
after the close of the fiscal year for which the appropriations are made. 
Hence, the effect of the provision is to render available for repayment 
of the involved loans the wnobligated balances of annual appropria- 
tions during this two year period, which balances otherwise would 
not be available for any purpose. And, of course, since the provision 
has that effect the argument contained in your letter to the effect that 
the provision operates to appropriate funds which have been carried to 
the surplus fund by operation of law loses its force. 


Moreover, it is provided in the act of July 1, 1902, 32 Stat. 560, 
that : 


Hereafter no Act of Congress shall be construed to make an appropriation out 
of the Treasury of the United States unless such Act shall, in specific terms, 


coe an appropriation to be made for the purpose or purposes specified in the 
ct. 


Also, section 9 of the act of June 30, 1906, 34 Stat. 764, provides 
that: 


No Act of Congress hereafter passed shall be construed to make an appropria- 
tion out of the Treasury of the United States, or to authorize the execution of 
a contract involving the payment of money in excess of appropriations made by 
law, unless such Act shall in specific terms declare an appropriation to be made 
or that a contract may be executed. 

In the application of those provisions of law it has been held con- 
sistently that there must be specific language used in an act to make 
an appropriation before it can be construed as doing so. 13 Comp. 
Gen. 77. Section 391 (c), supra, does not in specific terms reappro- 
priate funds already carried to the surplus fund but merely makes 
available wnobligated balances of appropriations which otherwise 
would be required to remain on the books of the Government, wnavail- 
able for any purpose, until carried to the surplus fund by operation 
of law. 

The particular loan ($200,000) referred to in your letter was made 
during the fiscal year 1942, at which time the funds sought to be availed 
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of—unobligated balance of the 1939 fiscal year appropriation in- 
volved—had lapsed and had been carried to the surplus fund of the 
Treasury by operation of law as of June 30, 1941, and, therefore, could 
be withdrawn therefrom only pursuant to a specific appropriation by 
the Congress. Hence, there was no unobligated balance of the 1939 
fiscal year appropriation then carried on the books of the Treasury 
available for the repayment of this or similar loans. 

In the absence of a clear expression of intent of the Congress to 
reappropriate balances of appropriations that have been carried to 
the surplus fund of the Treasury, I am constrained to hold that the 
term “unobligated balance of the appropriation for any other year”, 
as contained in section 391 (c), refers to, and makes available for 
repayment of loans, only the unobligated balance of any other appli- 
cable appropriation carried on the books of the Treasury during the 
two year fiscal period after the close of the year for which the appro- 
priation was made and not the unobligated balances of appropriations 
that had been carried to the surplus fund of the Treasury. 


(B-39432) 


APPROPRIATIONS—AVAILABILITY OF NURSE TRAINING PROGRAM 
FUNDS TO FEDERAL INSTITUTIONS 


Funds appropriated by the act of June 15, 1943, as amended, authorizing a grant 
of Federal funds to institutions participating in the nurse training program 
partially to compensate for expenses incident thereto, may not be allotted 
to St. Elizabeths Hospital or other Federal institutions operated with appro- 
priated moneys. 


eer General Warren to the Federal Security Administrator, March 18, 
1944: 


Reference is made to your letter of January 12, 1944, as follows: 


The nursing school of Saint Elizabeths Hospital submitted to the Surgeon Gen- 
eral of the United States Public Health Service a plan for participation in the 
nurse training program provided by the Act approved June 15, 1943 (P. L. 74-78th 
Congress) generally known as the Bolton Act. On September 11, it was notified 
by the Surgeon General that its application had been approved and an allocation 
of $89,171.00 had been made. On October 15, it received a check for the first 
quarter in the amount of $18,640.00. This was deposited in the “Special Deposits 
Account” in the Treasury pending clarification of questions concerning applica- 
tion of the funds as affects the Hospital. It has been administratively deter- 
mined by the Surgeon General of the Public Health Service that the allotments 
made under the Bolton Act are available as of July 1, for institutions which sub- 
mitted approvable plans prior to September 1. The Saint Blizabeths plan was 
submitted prior to that date. 

The items which participating institutions are required to furnish student 
nurses under approved plans are set forth in section 2 of the Bolton Act, supple- 
mented by the regulations adopted thereunder. Fed. Reg. Title 42, Part 28, 
July 9, 1943. Section 3 of that Act specifies the items with respect to which 
payments shall be made to each participating institution “to compensate such 
institution” for the items furnished student nurses. 

The allotment to Saint Elizabeths Hospital was accordingly made without 
deduction on account of items for which the general appropriation for the Hos- 
pital is available. Thus, the allotment includes an amount for maintenance during 
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the first 9 months of study; the general appropriation is available to furnish 
maintenance throughout the entire period of training at the Hospital, and 
such maintenance is considered a part of the compensation. The allotment also 
includes amounts equal to the minimum rate of stipend ($15 and $20 per month) 
which participating institutions are required to pay for the first 9 months of 
study and for the ensuing 15-21 months period of combined study and practice; 
these amounts are less than the cash compensation of $43 per month, including 
overtime, paid to all student nurses at Saint Blizabeths. Your decision of Decem- 
ber 14, 1943 (B-38665) indicates that such payments to student nurses employed 
by Saint Elizabeths, including those who enroll as cadets under the plan, may 
be continued. The allotment includes also amounts for items which are necessary 
for the training program and which, under section 2 of'the Bolton Act, must be 
furnished without charge to student nurses under the plan, the cost of which, 
however, is customarily carried by the student nurses themselves. These include 
such items as text books, laboratory fees, and uniforms. 

The regulations issued under the Bolton Act require that the fiscal officer 
authorized by the grantee institution shall keep an account of funds paid under 
the Act separate and distinct from those of any other funds, local or Federal. 

In view of the foregoing, you are requested to advise: 

(1) Should the Bolton Act funds received by Saint Elizabeths be set up under 
a suitable title and symbol on the books of the Treasury? 

(2) May or must funds received under the Bolton Act be used for all items 
furnished cadet nurses in accordance with the plan approved under the Bolton 
Act, to the extent that such funds are available therefor? 

(3) To the extent that the general appropriation has been, or may be, used to 
pay for items for which funds have been made available under the Bolton Act, 
should the general appropriation for the Hospital be reimbursed for such items? 

(4) Should such reimbursement be made effective from July 1, 1943 or from 
September 11, 1948 the date of notification of approval of the plan submitted under 
the Bolton Act? 


Sections 1, 2, and 3 of the act of June 15, 1948, 57 Stat. 153, 154.’ 


Public Law 74, provide as follows: 


That for the purpose of assuring a supply of nurses for the armed forces, gov- 
ernmental and civilian hospitals, health agencies, and war industries, there 
are hereby authorized to be appropriated sums sufficient to carry out the purposes 
of this Act: Provided, That there shall be no discrimination in the administra- 
tion of the benefits and appropriations made under the respective provisions of 
this Act, on account of race, creed, or color. Such sums shall be used for making 
payments to schools of nursing or other institutions which have submitted, and 
had approved by the Surgeon General of the Public Health Service (hereinafter 
referred to as the Surgeon General), plans for nurses’ training, for making 
payments under section 4, and for all necessary expenses of the Public Health 
Service in administering the provisions of this Act. 

Sec. 2. A plan for training of nurses may be limited to student-nurse training, 
or to postgraduate or refresher-nursing courses, or may include both. A plan 
submitted by any institution may be approved only if it provides— 

(a) That no student or graduate nurse will be included under the plan 
unless in the judgment of the head of the institution such nurse will be avail- 
able for military or other Federal governmental or essential civilian services for 
the duration of the present war, and such nurse so states in her application for 
inclusion under the plan; 

(b) That nurses under the plan will be provided courses of study and train- 
ing meeting standards prescribed by the Surgeon General; 

(c) That the institution will furnish student nurses under the plan (without 
charge for tuition, fees, or other expenses) courses of study and training, 
uniforms, insignia, and maintenance in accordance with regulations of the 
Surgeon General ; 

(d) That the institution will pay student nurses under the plan a stipend at 
not less than the following monthly rates: $15 for the first nine months of study ; 
$20 for the following fifteen to twenty-one months of combined study and prac- 
tice, depending upon the curriculum of such institution ; 

(e) That the institution will either afford student nurses under the plan 
an opportunity to complete their course of training until graduation at such 
institution and will pay such student nurse a stipend at a monthly rate not 
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less than $30 for the period following the period of combined study and practice 
and prior to graduation, or will transfer such student, after completion of the 
period of combined study and practice and prior to graduation, for training 
in some other institution, but only if such training may be credited toward 
graduation, and the institution to which the nurse is transferred agrees to pay 
her a stipend at a monthly rate of not less than $30 until graduation; and 

(f) That where extramural credit toward graduation can be given under 
the law of the State in which the institution is located, such institution will 
make transfers to Federal hospitals, under the conditions specified in sub- 
section (e), in any case where a student nurse desires such transfer and ap- 
propriate request for such transfer is made on behalf of such hospital. 

Sec. 3. From the sums appropriated therefor the Secretary of the Treasury 
shall pay each institution, with a plan approved under section 2— 

(1) with respect to items furnished student nurses thereunder, amounts de- 
termined by the Surgeon General to compensate such institution for— 

(A) reasonable tuition and fees for the courses of study and training; 

(B) reasonable maintenance provided pursuant to section 2 for the first nine 
months of their course of study and training, to the extent that such maintenance 
is not compensated for by the value of their services during such period; 

(C) uniforms and insignia, provided in accordance with section 2; and 

(D) the minimum rate of stipend specified in section 2 for periods prior to 
completion of the course of combined study and training referred to in such 
section ; and 

(2) with respect to items furnished graduate nurses thereunder, amounts 
determined by the Surgeon General to compensate such institution for reason- 
able tuition and fees for postgraduate and refresher course of study, and reason- 
able maintenance for graduate nurses undertaking postgraduate courses, or 
such portion of such amounts as may be determined in accordance with regula- 
tions of the Surgeon General. 


It is understood from your letter of November 29, 1948, which 
formed the basis for decision to you of December 14, 1943, B-38665, 
23 C. G. 436, that St. Elizabeths Hospital operates a school of nursing 


through use of appropriated funds and that student nurses or trainees 
in such school are employees of the United States obtained and ap- 
pointed under regular civil service procedures. Apparently it is con- 
templated that such student nurses, and additional ones which might 
be obtained and appointed in the same manner, be permitted to enroll 
in the United States Cadet Nurse Corps, such enrollees to retain 
their status as Government employees, and receive the same courses 
of study, etc., as student nurses employed by the institution with the 
use of appropriated funds who do not enroll in the said corps. In 
other words, the distinction between enrollees in the United States 
Cadet Nurse Corps and student nurses in the regular school of nursing 
would be one in name or designation, only. Whether it be intended 
to enlarge the regular school of nursing by employment of a con- 
siderable number of additional student nurses is not clear but, obvi- 
ously, unless that be done the mere transfer of present students to 
the Cadet Nurse Corps would not further the program contemplated 
by the act of June 15, 1943, as amended. 

Irrespective of the foregoing, I find nothing in the act of June 
15, 1948, swpra, which would authorize a grant of funds to Federal 
institutions for the purpose of carrying out the provisions of the 
statute. While it may be that Federal institutions are not specifically 
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excluded from the statute, nevertheless, the program, the provisions of 
the statute, and the prescribed manner of its operation are inconsistent 
with the idea of participation by Federal institutions which maintain 
nursing schools, or train nurses, with funds appropriated for that pur- 
pose. Although the term “institution” is not defined in the act there 
is nothing in the legislative history of the act, or in any of its pro- 
visions, which indicates an intention that the term should include a 
Federal hospital. On the other hand, “Federal hospitals” appear to 
be distinguished from other institutions in section 2 (f) of the statute. 
Also, it is provided in section 8 of the act that institutions participat- 
ing in the plan will be compensated by the Government for “reasonable 
tuition and fees for the courses of study and training,” and other 
items. Obviously, there would be no reason, need or sound basis for 
paying a Federal hospital, operated with appropriated moneys, “tuition 
and fees” for training student nurses. In practical effect, an allotment 
of funds under the act here involved to St. Elizabeths Hospital would 
simply amount to an augmentation of the appropriation made for 
maintaining and operating the nursing school therein. 

The amendment of the act of June 15, 1943, supra, by the act of 
March 4, 1944, 58 Stat. 111, Public Law 248, is entirely inconsistent 
with the view that the term “institution,” as used in the former, in- 
cludes Federal hospitals. That amendment authorizes transfers of 
student nurses to Federal hospitals under subsections (e) and (f) of 
section 2, an authorization entirely unnecessary if Federal hospitals 
be considered as eligible for grants under the original statute. Also, 
with respect to student nurses obtained by transfer, under the amend- 
ment, it is provided that the stipend to be paid them, authorized travel 
expenses, maintenance, laundry, medical and hospital care, etc., shall 
be paid from “appropriate appropriations of the agencies concerned,” 
and that such nurses shall be entitled to the benefits provided for civil 
employees of the United States by the act of September 7, 1916, as 
amended, 5 U. S. Code 751-793. Furthermore, a conclusion that the 
act is applicable to Federal hospitals would create the anomalous situa- 
tion of having regular student nurses of a Federal hospital enrolled in 
the corps in a different status, with different rights, and maintainable 
from a different fund than those transferred to a Federal hospital 
under the amendment of March 4, 1944. Obviously, no such situation 
was intended or provided. In this connection it appears that the spon- 
sor of both the original act and the amendment, Congresswoman Bolton 
appears to have regarded the original act as inapplicable tu Federal 
hospitals. At the hearings February 2, 1944, on the bill which became 
the act of March 4, 1944, she stated, in response to an inquiry as to 
which Federal services were excluded under the original act, that “All 
are excluded at the moment.” 
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In view of the foregoing it must be concluded that grants of funds to 
Federal institutions are not authorized under the act of June 15, 1943, 
supra, as amended, which makes unnecessary consideration of the 
specific questions presented in your letter of January 12, 1944. 


(B-40532) 
COMPENSATION—PAYMENTS—TIME FOR MAKING 


There is no authority under existing law to compute the salary of employees 
whose compensation is fixed on an annual or monthly basis on any basis other 
than that specifically provided by the act of June 30, 1906, that is, into 12 
equal installments, one of which shall be the pay for each calendar month, 
each of the 12 installments to be divided by 30 to determine the daily rate, 
or the division of the annual rate by 360 to determine the daily rate, and, 
therefore, the salaries of employees paid on an annual or monthly basis may 
not be computed on a weekly or biweekly basis. 20 Comp. Gen. 834, distin- 
guished. 


Comptroller General Warren to the Secretary of War, March 18, 1944: 
I have your letter of February 29, 1944, as follows: 


It is the desire of the War Department, in certain cases, to compute the com- 
pensation of employees appointed on a per annum or per month basis so as to 
pay such employees weekly or bi-weekly. This period of payment is preferable 
in many cases to the monthly or semimonthly payment plan now in operation 
under the Act of 30 June 1906 (34 Stat. 763). 

This Department has many installations in which employees are appointed 
on a per diem or piece work basis as well as on a per annum basis. In many such 
installations, such as manufacturing arsenals, cost records are maintained which 
require for accuracy the synchronization of payments of both piece work and 
per annum employees. Furthermore, in certain localities it has been found that 
the practice of competing employers in paying salaries weekly attracts War De- 
partment employees paid on a semi-monthly basis. This occasionally has re- 
sulted in the loss of personnel which could have been avoided by authority to 
change pay periods to conform with those of competitors. With the present 
manpower shortage and the efforts of this Department to effect procedural econ- 
omy, a simplified alternative pay procedure is imperative. It has been admin- 
istratively determined that payment on the above basis would simplify pay- 
ment, effect economy, and help to insure maintenance of manpower quotas. 

Recent enactments of the Congress have required in most instances the main- 
tenance of time records and the calculation of pay upon a weekly basis. The War 
Overtime Pay Act of 1943, approved 7 May 1943 (Public Law 49, 78th Congress) 
provides for payment of overtime upon the basis of administrative work weeks for 
most civilian officers and employees whose wages are fixed on a monthly or yearly 
basis. Executive Orders and Civil Service Commission regulations covering over- 
time provide for the computation of pay for such employees on three bases: first, 
normal pay up to and including 40 hours per week ; second, prorated required over- 
time beyond 40 hours per week up to and including 48 hours and, third, overtime 
in excess of 48 hours. Time records maintained on an administrative work-week 
basis in accordance with the above law and regulations are basic documents to 
the pay roll voucher. The advantages which would accrue from paying for the 
same period as supported by the time report are evident. 

Payment on a semi-monthly basis involving overtime payments beyond 40 hours 
in an administrative work week will require in the usual case, a carry-over 
into a succeeding period of a portion of the time worked in the last administra- 
tive work week. This may be avoided by a weekly or bi-weekly payment plan. 

Due to the large number of per diem or per hour employees now paid on a 
weekly basis and the staggering of pay ending dates for per annum and per 
month employees, few pay rolls now end as of 30 June of any year, and fiscal 
year accounting and reporting has already been adjusted to meet this situation. 


— —_—- 
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Your decision to the Secretary of the Treasury reported in 20 CG 834 (B-—17249) 
states in part: 

“Although said section (Section 6 of the Act of 30 June 1906, 34 Stat. 763 (5 
USC 84) prescribes the basis on which salary payments to such employees are to 
be computed, it does not preclude payments of compensation oftener than once 
a month nor does there appear to be any other law which precludes the payment 
of compensation to such employees oftener than once a month. Neither does 
said section specify the frequency with which payments are to be made.” 

Decision is requested if the War Department may determine and direct that 
the frequency of the computation of the pay of per annum or monthly civilian em- 
ployees be made on a weekly or bi-weekly basis where considered necessary. 

If the above decision is in the affirmative, advice is requested as to the method 
of computation to determine the amount to be so paid. If in the case of per 
annum employees, a weekly pay is determined by dividing the annual compensa- 
tion into 52 equal installments, an employee may be paid his full annual compen- 
sation at the end of the 364th day. This would require an adjustment of one or 
two days each year. On the other hand, if a daily rate of pay of 1/360th of the 
yearly rate of compensation is determined in accordance with Section 6 of the Act 
of 30 June 1906, 34 Stat. 768, an employee may be paid his full annual com- 
pensation at the end of the 860th day. This would require an adjustment of five 
or six days each year. A third possible method is suggested whereby the per 
annum rate is divided by 365 (or 366) to determine the per diem rate. This 
method would avoid the adjustments at the end of the year but would tend 
to lower the daily rates now paid to per annum employees. If either the first 
or second method is permitted, information is requested as to whether the adjust- 
ment may be made on a given date for all employees paid under that method, or 
must the adjustment be made for each individual at the end of his work year. 

As a possible solution using the basis of the second method mentioned above, 
the following is suggested. Assuming that the pay period is one week and 


employees are in normal full pay status for that period, payment is made as 
follows: : 


Employees would be paid, on a date after the end of that period, 7/360th 
of their annual salaries, except that for any week which includes the 31st 
of a month employees receive only 6/360th of their annual salary. For 
weeks embracing the hypothetical 30th or 29th and 30th of February, em- 
ployees receive 7/360th of their annual salaries, plus 1/360 of their annual 
salaries for each hypothetical day in the pay week necessary to make Feb- 
ruary equivalent to a 30-day month. 


It will be noted that under this plan no employee will have been paid to a given 


date an amount that would differ from the amount that would have been paid 
to a like termination date. 


Authority to make payments under one of the above methods would be most 
convenient and beneficial, particularly if the present complications arising from 
31-day months and the month of February could be avoided. A variety of pay 
periods would be possible, with no difficulties involved in changing from one 
to the other, provided that some practical, easily understood means is employed 
in adjusting the odd day(s) necessary to complete the full year. It is recognized 


that promulgation of special salary tables for use under the proposed methods 
will be necessary. 


The rule stated in the decision of May 29, 1941, 20 Comp. Gen. 834, 
to which you refer, relates primarily to staggered semi-monthly pay- 
ments of annual salaries and there were not considered therein the 
legal and accounting problems here presented. 

To determine the daily rate of a per annum salary of War Depart- 
ment employees there is no authority under existing law to divide the 
annual salary on any basis other than that specifically provided by 
the act of June 30, 1906, 34 Stat. 763 (5 U. S. Code 84), that is, into 
12 equal installments, one of which shall be the pay for each calendar 
month, each of the 12 installments (or monthly compensation) to be 
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divided by 30 to determine the daily rate, or a division of the annual 
rate by 360 to determine the daily rate. There is no authority of law 
to compute and to make payments for any fractional part of each 
calendar month of the year regardless of the number of days therein— 
whether such payments be made weekly or biweekly—on any basis 
other than that specifically prescribed by said statute. Hence, the 
annual rate may not be divided into 52 equal installments. Neither 
may adjustments be made at the end of the year, nor may the annual 
salary be divided by 365 (or 366) to determine the daily rate. The 
amount of each week’s compensation depends upon the number of 
calendar days (of the year) in the week for which a day’s compensa- 
tion (1/360) of the annual rate is payable, the thirtieth and thirty-first 
of a 31-day month to be regarded as one day, February 28, in other 
than leap years, to be regarded as 3 days, and February 29, in leap 
years, to be regarded as 2 days. For instance, the pay for the week 
ending Saturday, March 4, 1944 (containing February 29) would 
differ from the pay for the week ending March 11, 1944. Likewise, 
the pay for the week ending Saturday, April 1, 1944 (including March 
81) would differ from the pay for the week ending April 8, 1944, as 
the pay for any week which includes the thirty-first day of a month 
would be less than the pay for any week that does not include the 
thirty-first day of a month. 

While it may not be stated that weekly or biweekly payments would 
be illegal if the payments for each week be computed as above stated, 
nevertheless it seems clear that the act of 1906 contemplates a monthly 
or semimonthly payment of annual salaries (which payments are 
easily computable) and that there was not contemplated by the Con- 
gress that annual salaries would be computed or paid upon a weekly 
or biweekly basis—the week not constituting an aliquot part of the 
month. Since, under the 1906 statute the computation must be on 
the basis above indicated, it is doubtful that any economy would 
result from making weekly payments of the compensation so com- 
puted. At any rate, I belicve the matter should be called to the 
attention of the Congress for its consideration before any attempt 
is made to adopt the procedure of making weekly payments of annual 
salaries. 


(B-39363) 


PAY—RETIRED—NAVAL RESERVE OFFICERS—DISCHARGES AS 
AFFECTING RETIREMENT PAY RIGHTS 


In view of the act of October 10, 1942, amending section 4 of the act of August 
27, 1940, so as to confer the right to retirement pay benefits retroactively 
to officers of the Naval Reserve and Marine Corps Reserve who were dis- 
abled in service on and after September 8, 1989, the fact that a Naval 
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Reserve cfficer was inadvertently discharged, instead of being placed on 
the retired list, for physical disability incurred between September 8, 1989 
and August 26, 1940, while on active duty, does not operate to defeat the 
officer’s right to the retirement pay benefits authorized by the 1940 act, if 
otherwise entitled thereto. 


—— Comptroller General Yates to the Secretary of the Navy, March 20, 


There has been considered your letter of January 4, 1944, file JAG: 
K: WG:es OO-Collier, Charles N./L16-4(21), relative to the right 
of Ensign Charles Niles Collier, USNR, Retired, to retirement pay 
as provided by section 4 of the Naval Aviation Personnel Act of 
1940, 54 Stat. 864, as amended by the act of October 10, 1942, 56 
Stat. 780. 

Section 4 of the Naval Aviation Personnel Act of 1940, approved 
August 27, 1940, provides: 

All officers, nurses, warrant officers, and enlisted men of the United States 
Naval Reserve or United States Marine Corps Reserve, who, if called or ordered 
into active naval or military service by the Federal Government for extended 
naval or military service in excess of thirty days, suffer disability or death in 
line of duty from disease or injury while so employed shall be deemed to have 
been in the active naval service during such period, and they or their bene- 
ficiaries shall be in all respects entitled to receive the same pensions, compen- 
sation, retirement pay, and hospital benefits as are now or may hereafter be 
provided by law or regulation for officers, warrant officers, nurses, and enlisted 
men of corresponding grades and length of service of the Regular Navy or 
Marine Corps: Provided, That if a person who is eligible for the benefits pre- 
scribed by this Act be also eligible for pension under the provisions of the Act 
of June 23, 1987 (50 Stat. 305), compensation from the United States Employees’ 
Compensation Commission under the provisions of section 304 of the Naval 
Reserve Act of 1938 (52 Stat. 1181) or retired pay under the provision of section 
310 of the Naval Reserve Act of 1988 (52 Stat. 1183), he shall elect which benefit 
he shall receive. 

The act of October 10, 1942, supra, amended that section by adding 


the following proviso: 
Provided further, That this section shall be effective from September 8, 1939. 


You state that on August 25, 1940, while serving on board the 
U. S. S. Yorktown (Torpedo Squadron 5), apparently on extended 
active duty, Ensign Collier was admitted to the United States Naval 
Hospital, Pearl Harbor, T. H., with the diagnosis “Tuberculosis, 
Pulmonary, Chronic, Active” and that on September 18, 1940, he was 
transferred to the United States Naval Hospital, San Diego, Cali- 
fornia, for treatment. Subsequently, on September 23, 1940, a board 
of medical survey confirmed the original diagnosis and expressed the 
opinion that the officer had contracted his disability in the line of 
duty as an incident of the service. Apparently Ensign Collier was 
continued on active duty for further treatment and on November 6, 
1941, a naval retiring board, convened by order of the Secretary of 
the Navy, found that he was incapacitated for active service by reason 
of the disease referred to; that his incapacity was permanent and 
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was the result of an incident of the service; that his incapacity existed 
prior to August 27, 1940, the date of enactment of the Naval Aviation 
Personnel Act of 1940, supra; and that he had no other disabilities that 
incapacitated him for the performance of the duties appropriate to 
his rank, which did not exist prior to August 27, 1940. He is stated 
to have been released from active duty on November 8, 1942. 

The record of the proceedings of the naval retiring board are said 
to have been transmitted to the Secretary of the Navy on December 
30, 1941, and by him laid before the President with the recommenda- 
tion that “no action be taken in view of the fact that this incapacity 
existed prior to August 27, 1940,” and that consequently Ensign 
Collier was not entitled to any benefits under the said Naval Aviation 
Personnel Act of 1940, as originally enacted. 

Thereafter, the amendatory act of October 10, 1942, supra, was 
enacted making the provisions of section 4 of the Naval Aviation 
Personnel Act of 1940 effective from September 8, 1939, and since 
it had been determined that Ensign Collier’s disability had been 
contracted subsequent to such date, action was initiated to have the 
proceedings of the naval retiring board in his case submitted again 
to the President, this time with recommendation for approval. How- 
ever, in the meantime the officer’s name is said to have been placed 
inadvertently on a list of personnel to be discharged from the service, 
which list was signed by the Secretary of Navy, resulting in the dis- 
charge of Ensign Collier effective December 31, 1942. Subsequently, 
the proceedings of the naval retiring board were again transmitted 
to the Secretary of the Navy who laid the record before the President 
with the recommendation that the findings of the board be approved 
and that Ensign Collier be retired from active service and be placed 
on the retired list, in accordance with section 4 of the Naval Aviation 
Personnel Act of 1940, as amended, supra. On February 26, 1948, 
the President approved the Secretary’s recommendation and the officer 
is stated to have been placed on the retired list on March 1, 1948. 

Upon the foregoing statement of facts, you request decision as to 
whether Ensign Collier is entitled to retirement pay effective March 
1, 1948, under the statutory provisions hereinbefore referred to. 

The said section 4 of the Naval Aviation Personnel Act of 1940, as 
amended, except insofar as it was necessary to adapt it to the naval 
service, is similar to the provision contained in section 5 of the act 
of April 3, 1939, 53 Stat. 557, as amended, which, inter alia, entitles 
officers, warrant officers, etc., of the Army of the United States, other 
than members of the Regular Army, who otherwise come within its 
provisions, to the same “retirement pay” as provided by law or regula- 
tion for members of the Regular Army. In considering such provision, 
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it was stated in decision of October 19, 1943, 23 Comp. Gen. 284, 286, 
as follows: 

* * * Retired pay, together with any longevity increase therein, is paid 
to retired officers of the Regular Army as current compensation or pay for their 
continued service as officers after retirement and only while they remain in the 
service (United States v. Tyler; 105 U. S. 244), whereas the “retirement pay” 
authorized by section 5 of the said act of April 3, 1939, for officers of the Army 
of the United States, other than officers of the Regular Army, who suffer disability 
while employed in the active military service of the Federal Government, is not 
conditioned on their remaining in the service but is more in the nature of a 
pension predicated on the disability, without regard to whether they remain in 
the service and without relation to any such subsequent service. Compare deci- 
sion of August 16, 1943, B-35046, 23 Comp. Gen. 102. See, also, decision of July 
21, 1939, B-44382, * * * 

The obvious purpose of the amendment of October 10, 1942, was to 
extend the right to the benefits of the provisions of section 4 of the 
act of August 27, 1940, to the persons, otherwise entitled to its benefits, 
retroactively to September 8, 1939. Since the 1942 amendment must 
have contemplated the extension of benefits of the enumerated persons 
who had suffered disability from disease or injury prior to August 
27, 1940, it reasonably may be inferred that the rule announced by 
Attorneys-General and the courts to the effect that a person cannot 
legally be placed on the retired list unless he is an officer of the de- 
scription to which the general retirement provisions extend—14 Op. 
Atty. Gen. 506; 17 id. 9; 19 td. 202, 205; Miller v. United States, 19 C. 
Cls. 338, 353—is not for application; otherwise the primary purpose 
of the legislation viewed in the light of the amendment of October 10, 
1942, conferring the right to retirement pay benefits retroactively to 
officers of the Naval and Marine Corps Reserve, who were disabled 
in the naval or military services between September 8, 1939, and Au- 
gust 26, 1940, and who, possibly, because of such disability were sepa- 
rated from the service either by discharge or release from active duty, 
would be defeated and the said amendment, in effect, nullified. See 
also, the act of September 26, 1941, 10 U. S. C. 456a@ which confers 
retirement pay benefits to certain reserve officers of the Army for 
disabilities incurred while on active military duty on or subsequent 
to February 28, 1925. 

In view of the foregoing, you are advised that Ensign Collier is 
entitled to the payment of retirement pay effective from March 1, 1948, 
notwithstanding the fact that he inadvertently was discharged from 
the service December 31, 1942, if he is otherwise entitled thereto. 


(B-40036) 


CONTRACTS—COST-PLUS—SHORTAGES IN LUMBER 
SHIPPED BY SUPPLIER 


Where the supplier of a cost-plus-a-fixed-fee contractor shipped several cars of 
lumber under an agreement reserving to the supplier the right to make a 
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retally if a shortage was found at destination, but the contractor used the 
lumber without notifying the supplier of alleged shortages in its tallies, the 
contractor, having deprived the supplier of its right to a retally, may not sub- 
stitute its tallies for those of the supplier in the absence of a showing that the 
supplier’s tallies were clearly erroneous, and, therefore, the supplier may be 
paid for the lumber on the basis of otherwise proper tallies furnished with 
the lumber, and, where no tallies were furnished, on the basis of tallies 
made at destination. 


Comptroller General Warren to the Secretary of War, March 20, 1944: 
Reference is made to your letter of February 8, 1944, as follows: 


Transmitted herewith is the complete file relative to the claim of the Sullivan 
Lumber Company, Preston, Georgia, in the.amount of $211.74 in connection with 
lumber furnished the Mellon-Stuart Company, cost-plus-a-fixed-fee contractors 
under contract No. W 1101 eng-587 dated June 30, 1942, for constructing the 
Shenango Replacement and Reclassification Depot, Shenango, Pennsylvania. 

As you are undoubtedly aware, earlier in the construction program, there was 
created in the Office of the Quartermaster General, the Procurement and Expedit- 
ing Section, which had for its purpose the procuring and expediting of lumber 
purchases on behalf of cost-plus-a-fixed-fee contractors. As a practical matter 
upon determining the sizes and quantities of lumber desired, the various con- 
tractors would advise this section of their needs and when sufficient requests 
were received a lumber auction would be conducted. Present at these auctions 
were Government employees who conducted the auctions, contractors’ purchasing 
agents and vendors. On the day of the auction the procedure was as follows: 

1. There was distributed among the vendors Form 700 and it was announced 
that bids would be accepted in accordance with the information therein contained. 
Said Form 700 is forwarded herewith marked Exhibit 1. 

2. Bids were then received and awards made to the lowest bidder for the 
particular item, evidenced by the execution of Form C-B-105, by the vendor and 
the purchasing agent for the contractor, Exhibit 2 herewith. 

8. Subsequent to the awards there was issued by the contractor his purchase 
order for the allocated amount of lumber as shown in Exhibit 3 herewith. It will 
thus be seen that a valid contract was effected between the parties upon the 
happening of the aforementioned events. 

Following the above procedure there was conducted on August 15, 1942, a lum- 
ber auction at Memphis, Tennessee. The Sullivan Lumber Company being low 
bidder for Items 27, 28, and 29 were awarded the contract in the total amount of 
$8,923.25, Exhibit 2. Subsequently, on August 21, 1942, the contractor issued his 
Purchase Order No. 1046 for the lumber, Exhibit 3. On the reverse of said pur- 
chase order will be found Record of Accomplishment, which indicates that ship- 
ment was made in nine carload lots. Said record also indicates that a tally 
sheet accompanied six of the cars and in the remaining three, tally sheets did not 
accompany the shipment. Upon reaching destination the shipments were un- 
loaded, inspected and tallied by Government agents. Whereupon it was discov- 
ered that shortages existed in most all the cars with reference to the shipper’s 
tally and invoices. In view of the fact that the lumber was urgently needed to 
meet construction schedules, the vendor was not advised of the existing shortages 
at time of unloading, but rather was advised thereof at the time of payment 
of each invoice. See Exhibits 7, 8, and 9. When final payment was made the 
total shortages were computed and resulted in the gross deduction of $211.74, 
Exhibit 10. By letter dated June 30, 1943 the contract with Mellon-Stuart Com- 
pany was terminated and in accordance with the provisions of Article VI-8a of 
the prime contract the Government has assumed the contractor’s obligations. 

The vendor is protesting this deduction on the basis that the shipments were 
not held intact and notice was not given of the alleged shortages as is provided 
by the “grading rules” of the Southern Pine Association allowing the vendor op- 
portunity to recheck the shipments and calling attention to the reference in the 
———— as is set forth in Exhibit 1 and to the Federal Specifications, Exhibit 

e ‘ 

The “Lumber Specifications for Temporary Housing” attached to and made a 
part of Exhibit 1 states in part “The reference to Fed. Spec. MM-L-751b, is meant 
that softwood lumber shall conform to the grading rules of the various lumber 
associations in effect at the date of invitation for the bids where such grading 
rules are approved by the Central Committee on lumber standards as in con- 









m- 


DECISIONS OF THE COMPTROLLER GENERAL 705 





formance with ‘American Lumber Standards’.” A copy of the Southern Pine 
Association rules in effect at the time of bid is forwarded herewith as Dxhibit 5. 
Also a copy of American Lumber Standard rules is forwarded herewith and 
marked Bxhibit 6. It will be noted that Rule 151 of Southern Pine Association 
rules provides “In case of complaint involving tally, the entire shipment shall be 
held intact for retally”’. In view of the fact that the reference in the invitation 
to bid states that “the grading rules” shall apply, this office requested an expres- 
sion of opinion from the Chairman of the Central Committee on Lumber Stand- 
ards as to whether the tallying provision contained in the Southern Pine Lumber 
rules referred to above, is considered a “grading rule,” which opinion is forwarded 
herewith and marked Exhibit 11, 

On the basis of the above facts, I am of the opinion that the claim in part, 
is proper for allowance. That the grading rules for Southern Yellow Pine 
Lumber were applicable to the particular transaction is evidenced by Form 700 
Invitation to Bid and Federal Specification MM-L-751b which reference ap- 
parently incorporated these rules into the contract between the parties. Further, 
said rules provide, insofar as we are here concerned, that “In case of complaint 
involving tally, the entire shipment shall be held intact for retally.” I am of 
the opinion, that the action of the contractor in failing to advise the vendor of 
the existing shortage, as provided for in the aforementioned rules, in those cases 
where a tally sheet accompanied the shipment, has the effect of an estoppel in 
denying the existence of the quantity as shown by the vendor’s tally. In those 
instances wherein a tally sheet did not accompany the shipment, I am of the 
opinion that payment for the alleged shortages should not be made. 

It is the view of this Department that payment should be made to the vendor 
of the lumber and that your decision of July 1, 1943, B-35137 is not controlling 
under the facts here involved. The facts in that case and those in the instant 
case differ in three major respects (1) reimbursement to a fixed fee contractor 
is not involved since the cost-plus-a-fixed-fee contract has been terminated and 
the real inquiry is as to the nature of the contractor’s obligation to the vendor 
of the lumber which the Government assumed upon termination of the contract 
(2) the rules of the Southern Pine Association were in this case made a part 
of the contract and (3) the vendor of the lumber in question has specifically 
questioned the correctness of the receiving and inspection reports. 

Accordingly, it is requested that you advise this Department as to whether 
you concur in the conclusion that payment should be made to the vendor on 
the basis of its tally sheets in those instances where tally sheets accompanied 
the shipments and that payment should not be made for the alleged shortages 
when tally sheets did not accompany shipments. 


There was included in the file transmitted with your letter a 
memorandum report dated November 24, 1943, from the Area 
Engineer, ASF Replacement Depot, Camp Reynolds, Transfer, 
Pennsylvania, to the Office, Chief of Engineers, U. S. Army, Wash- 
ington, D. C., in pertinent part, as follows: 


2. The lumber received at this Project from various vendors was urgently 
needed in order to meet a construction schedule set up by the Directive Con- 
secutives. Therefore, with the knowledge and consent of this office, the Mellon- 
Stuart Company, prime contractor for this job, did not in most cases attempt 
to notify the vendors of discrepancies in their deliveries within ten (10) days 
of receipt, but did notify them at the time that payment was made of the partial 
deliveries of any discrepancy that existed. The contractor also notified the 
vendor that on his final billing an adjustment would be made for the net over 
or short shipments on all deliveries against their particular purchase order. 

8. Had the contractor elected to notify the various vendors within ten (10) 
days that there were discrepancies in their shipments, it would have been 
necessary to unload this lumber, store it in a suitable spot, and hold it for the 
convenience of the vendor to send a representative to the site and make a 
recheck. This would have delayed the job beyond all reason. 

4. Numerous deliveries were also received at this Project in which the cars 
contained no tally of any sort. Some had tallies written on scraps of brown 
paper, others were written on small pieces of board or even written on the 
inside of the car. In those cases it would have been impossible to notify the 
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vendors of any discrepancy before receiving their bill and checking them with 
the project tally. 

While it appears from the “Record of Accomplishment” on the 
reverse of purchase order No. 1046, issued by the prime contractor 
to the Sullivan Lumber Company, that six of the nine cars of lumber 
shipped under the agreement between the prime contractor and the 
said company contained tally sheets, the record does not indicate 
whether these. tally sheets were some of those referred to by the 
Area Engineer as being in such condition as to make it impossible to 
notify the shipper of the shortages before receiving its bills. 

It is apparent that the agreement under which the lumber was 
shipped did not provide, either expressly or by necessary implication, 
that the tally sheet required to be furnished by the Sullivan Lumber 
Company would be final and conclusive on the parties, and the pro- 
vision in the “grading rules” of the Southern Pine Association that, 
in case of complaint involving a tally, the entire shipment would be 
held intact for retally indicates that the parties understood that they 
were not conclusively bound by such tally. See Carnegie Dock & Fuel 
Co. vy. Midland Lumber & Coal Co., 182 N. W. 515, and the cases there 
cited. 

It appears from the papers enclosed with your submission that 
not only were shortages found in the different grades of lumber 
included in the nine carloads shipped under the agreement, but that, 
in several instances, overages, also, were found as a result of the tallies 
at destination and that the Sullivan Lumber Company claims the net 
amount due on the basis of its tallies, thereby taking into consideration 
the overages for which payment appears to have been made. The 
following letter dated January 5, 1948, to the prime contractor, is rep- 
resentative of the protests made by the Sullivan Lumber Company with 
respect to the shortages found by the Government’s agents: 

We have your check in settlement of CAR BRR-122274 and note you show a 
shortage of 975’ and you did not find any C Grade Ceiling in this car, whereas we 
shipped 312’. It seems on practically every car you make settlement on some 
shortage is found. We cannot understand this, because we do know our checkers 
are experienced and have been on this duty for several years and our shipments 
to other customers have been found satisfactory. While we realize it is possible 
for our checkers to make a mistake, we do not feel a mistake could be made on 
each and every shipment. We ask that you investigate the method of checking 
this lumber and endeavor to find where this trouble is for we cannot allow these 
shortages as reported. We want to put you on notice that we expect you to make 
payment of invoices as rendered. 

Consequently, the matter resolves itself into a dispute between the 
Sullivan Lumber Company on the one hand and the prime contractor 
and the Government on the other relative to the quantity of lumber 
actually received in each shipment. While, in cases of this character 
involving disputed questions of fact where this office has no direct 
first-hand information of the transactions involved, it is the invariable 
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rule of the accounting officers of the Government to accept the correct- 
ness of the facts as reported by the responsible administrative officials 
of the Government, nevertheless, as pointed out by you, the agreement 
under which the lumber was shipped provided a procedure by which 
the Sullivan Lumber Company could make a retally in the event a 
shortage was found at destination; and under such terms of the agree- 
ment it was the prime contractor’s duty, where a shortage was involved, 
to hold each shipment intact for retally. The prime contractor did 
not do this. On the contrary the lumber was used and the company was 
not notified of the shortage in each case until payment was tendered 
therefor. Under such circumstances the Sullivan Lumber Company 
was deprived of its contract right to retally the lumber and thereby 
to determine to what extent a mistake was made. Therefore, since the 
prime contractor was solely responsible for the situation which oper- 
ated to deprive the Sullivan Lumber Company of its right to a retally, 
it could not insist upon the substitution of the tallies at destination 
for the quantities shown on the tally sheets received with the lumber, 
in the absence of a clear showing that the said tally sheets were erro- 
neous. By assuming the agreement, the Government is in no better 
position in this respect than the prime contractor and is entitled to no 
greater rights than the prime contractor possessed under the terms 
of the agreement. Accordingly, on the basis of the facts reported by 


you in the matter, this office will not be required to object to payment 
for the lumber on the basis of the quantities shown on otherwise proper 
tally sheets furnished with the lumber, payment to be made on the 
tallies made at destination in those cases where no tally sheets were 
furnished. 


(B-40134) 
COST CONTRACTS—EVIDENCE IN SUPPORT OF PAYMENTS 


In order for this office to perform its function of ascertaining not only that the 
expenditures for which reimbursement is sought under cost-reimbursement 
contracts constitute a proper charge to the Government under the terms of the 
contract but, also, that the amount claimed actually was expended, the 
contractor must furnish substantiating documents and data from which a 
determination of the correctness of the charges properly may be made, and 
this requirement must be enforced notwithstanding any private policy of the 
contractor to the contrary ; the additional burden imposed on the contractor ; 
the fact that the services are performed without profit; and the fact that 
reimbursable cost will be increased. 

In the absence of a showing that it is impracticable or impossible to furnish 
documentary evidence in support of a claim for reimbursement of costs under 
a cost contract, there may not be substituted, in lieu of the furnishing of such 
evidence, a procedure whereby a representative of the administrative agency 
concerned would examine the contractor’s books and records to determine the 
correctness of the charges billed and examine paid checks to determine that 
all costs in connection with the contractor’s operations under the contract 
were actually paid, upon the basis of which he would then furnish in support 
of the reimbursement voucher a certificate regarding his findings in the 
matter. 
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Comptroller General Warren to H. W. Griffin, Office for Emergency Management, 
March 21, 1944: 


Reference is made to your letter of February 12, 1944, as follows: 


There has been presented to me for certification the attached voucher, Bu Vo. 
No. 4662-4, in favor of the Institute of International Education in the amount of 
are covering reimbursement for services rendered under Contract OBMcr- 


In submitting this voucher for reimbursement, the contractor did not furnish 
the usual receipts, and other acceptable evidence of expenditures ordinarily re- 
quired of contractors operating under a “cost” reimbursement contract and as 
required in the cited contract, but in lieu thereof furnished the following explana- 
tion, and certified that the amounts charged were fair and reasonable under all 
the circumstances of the particular case: 

“In explanation of the fact that no receipts are furnished The Institute of 
International Education is expending funds under a number of contracts with the 
Coordinator of Inter-American Affairs and expenditures are allocated against in- 
dividual contracts. The Institute, however, does not have individual receipts 
against each of the expenditures under the individual contracts because office 
supplies and stationery and other stock and materials are purchased in quantity 
for the entire work of the Institute. On this account, it is impossible to have 
individual receipts as to the value of supplies which will ultimately be used in 
connection with expenditures under each contract. The same is true of salary 
allocations, so far as receipts are concerned, inasmuch as members of the staff 
work on different contracts and often for varying periods of time. Furthermore, 
salary payments are made by check and receipts are not secured from members of 
the staff. The same principle holds for the different items listed.” 

It is desired to emphasize the point the contractor makes that “The Institute 
of International Education is a non-profit service organization and is performing 
services for the United States Government in excess of what is charged.” 

This office is aware of the established requirements of the General Accounting 
Office regarding the furnishing of original receipted invoices and bills in support 
of claims for reimbursement (20 C. G. 664) submitted by commercial firms doing 
business fo? profit, and seeking and doing business with the United States Govern- 
ment. However, the question arises as to whether or not such stringent require- 
ments must be met by the claimant and other non-profit organizations whose 
systems are not so organized as to permit the submitting of original receipted 
bills and invoices which must be retained. In such cases non-profit service organi- 
zations operate on a minimum overhead and an extra burden would be placed 
on them if they must alter their presently established practices. Similarly, to 
require the submission of photostatic copies of evidence of payment, an additional 
expense would be placed upon the Government in the case of reimbursement con- 
tracts and, if possible, this office is keenly desirous of avoiding such additional 
expense. 

In your decision of December 19, 1941 (B-22235) to the Secretary of War, it was 
decided that in lieu of requiring prime contractors to furnish receipts for pay- 
ments made by check where such procedure is not found to be practicable, a show- 
ing on the contractor’s payroll and vendor’s invoices of the date and number of 
checks issued in payment thereof, supported by a certification that the payments 
by check were witnessed by a Government representative would be acceptable. 

In the instant case, it appears that it would be impracticable for the contractor 
to furnish original payrolls and vendor’s invoices since the staff of the Institute 
is engaged in several projects not all of which are for the Coordinator, and in no 
case do they work full-time on our contracts. Further, supplies, equipment, tele- 
phone service and sundry other items are purchased for all projects of the 
Institute. 

In view of the foregoing, I should appreciate your advice as to whether I may 
be authorized to certify the voucher, as presented, for payment. 

In the event your decision is in the negative, I should appreciate your advising 
me whether the following procedure would be acceptable: 

Upon termination of the contract and submission by contractor of his final 
voucher, a representative of this office will examine the contractor’s books and 
records to determine the correctness of all charges theretofore billed, and will 
examine all paid checks to determine that all costs in connection with contractor’s 
operations under the contract were actually paid. Thereafter our representative 
will furnish a certificate regarding his findings, such certificate to become a part 
of such final voucher. 





DECISIONS OF THE COMPTROLLER GENERAL 709 


Under the terms of contract No. OEMcr-212, dated July 23, 1942, 
as amended, the contractor agreed to establish and maintain, for a 
period of one year from the date thereof, a counsel and guidance center 
for students from the other American Republics in attendance at edu- 
cational institutions in the United States, in consideration of the re- 
imbursement by the Government of the contractor’s costs as defined 
in the contract under paragraph 3 thereof, in pertinent part, as follows: 

The Coordinator agrees to reimburse the Contractor for its expenses in carrying 
out the provisions of paragraphs 1 and 2 hereof including, but not by way of 
limitation, amounts paid by it for (a) the salary of a director, which salary shall 
be subject to the approval of the Coordinator or his duly authorized representa- 
tive, (b) secretarial and stenographic assistance, (c) rent, including light, (d) 
the travel expenses within the United States and maintenance expenses of not 
to exceed $6.00 per diem while engaged in travel of the director, (e) professional 
services, (f) printing and multigraphing, (g) furniture and fixtures, (h) office 
supplies, (i) postage and telephone, telegraph and cable charges, provided, how- 
ever, that the maximum total amount of such reimbursement payments shall not 
exceed $10,100.00 in the aggregate less the sum of all payments previously made 
to the Contractor pursuant to this agreement, and (j) maintenance, transporta- 
tion and other emergency expenses of students from the other American republics 
who are in financial distress, provided, however, that the maximum total amount 
of such expenses shall not exceed $30,000 in the aggregate less the sum of all 
payments previously made to the Contractor pursuant to this agreement. 

The voucher involved covers claim in the amount of $9,117.75, by 
the Institute of International Education, New York, New York, for 
reimbursement of expenses of the nature set forth under sections (a) 
to (i), inclusive, of paragraph 3, quoted above, and certain miscel- 
laneous expenditures, designated as travel expense of the Assistant 
Director, Institute of International Education, student orientation 
conferences, planning conferences, and incidentals, alleged to have 
been incurred in the performance of, and chargeable to, the instant 
contract. 

Under the type of contract here involved, which provides for the 
reimbursement by the Government of the costs incurred by the con- 
tractor in the performance thereof, the audit function of this office is 
to ascertain not only that the expenditures for which reimbursement 
is sought constitute a proper charge to the Government under the terms 
of the contract but, also, that the amount claimed actually was ex- 
pended; and, in order to enable this office to perform that function, 
it would appear axiomatic that the contractor furnish substantiating 
documents and data from which a determination of the correctness of 
the charges properly may be made. While it is appreciated that the 
furnishing of evidence in support of the alleged expenditures will 
impose some burden on the contractor, neither this fact nor the fact 
that the contractor’s services are performed without profit affords any 
proper basis for deviation from the well-settled rule which this office— 
in the discharge of the duty and responsibility with which it is en- 
trusted—is required to enforce in the audit of all claims for reimburse- 
ment of expenditures chargeable to public funds, namely that the rec- 
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ord affirmatively establish that the items involved represent reimburs- 
able expenditures actually made. And this rule is for application 
regardless of any private policy of the contractor to the contrary. 
Also, while the contractor’s substantiation of the charges claimed may 
entail an added reimbursable item of cost, it is the view of this office 
that, in the ultimate analysis, the slight additional expense so in- 
curred is negligible as compared to the resulting benefits to the 
‘Government in the protection of its interests in the matter. 

With reference to the reason assigned by the contractor for its fail- 
‘ure to furnish any evidence in support of the amount alleged to be 
due, the fact that certain of the expenditures involved—stated by 
the contractor in its letter of January 3, 1944, submitted with your 
letter, as applying to the items of “salaries, general office stocks and 
supplies, multigraphing, postage, rent and light”—are of a mixed 
nature, in that they apply in varying proportions to the contractor’s 
other operations as well as to the performance of the instant contract, 
would not appear to prevent a showing as to the total amount expended 
on each such item of cost, as to the payment thereof, and as to the 
basis upon which such costs were allocated to the contract involved; 
and, obviously, affords no cogent reason for not furnishing the usual 
documentary evidence in support of those expenditures, the total 
amount of which has been charged to this contract. Evidence of this 
nature is deemed essential to a determination of the propriety of pay- 
ment in the amount claimed. 

Accordingly, since the present record is insufficient not only to estab- 
lish that the expenditures covered by the voucher constitute proper 
charges to the Government under the terms of the contract but, also, 
that the amounts for which reimbursement is claimed actually were 
expended, certification of the voucher for payment is not authorized. 

With respect to the proposed procedure under which, in lieu of 
furnishing documentary evidence in support of the contractor’s ex- 
penditures, a representative of your office would examine the con- 
tractor’s books and records to determine the correctness of the charges 
billed and examine paid checks to determine that all costs in connec- 
tion with the contractor’s operations under the contract were actually 
paid, upon the basis of which he then would furnish a certificate re- 
garding his findings in the matter, the best evidence of the contrac- 
tor’s expenditures for salaries, materials, supplies, etc., are the ap- 
plicable invoices, receipts, canceled checks, excerpts from pay rolls, 
or other appropriate supporting documents and, generally, such evi- 
dence is required. While, in a particular case, if it should prove im- 
practicable or impossible to furnish some part of the required evidence, 
consideration is given to alternative suggestions to the end that there 
may be prompt payment of amounts due the contractor as well as a 
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proper safeguarding of the Government’s interest in the matter, no 
change in the usual audit procedure appears warranted where, as here, 
the usual documentary evidence is largely available. Further, the 
proposed procedure, in effect, would substitute the determination to 
be made by a representative of your office as to whether the amount 
claimed by the contractor constitutes a proper charge to the Govern- 
ment under the terms of the contract for that which this office is re- 
quired to make in the matter. In this connection, while it is the duty 
and obligation of the administrative officers of the agency involved to 
determine in the first instance whether the amount claimed as costs 
incurred in the performance of the contract are properly reimbursable, 
since this office is required to make an independent determination with, 
respect thereto, the proposed administrative certification may not be» 
accepted in lieu of, or be substituted for, evidence satisfactorily estab-. 
lishing the contractor’s claim and the legal liability of the United, 
States for the payment thereof. 

For the reasons stated, I am constrained to withhold approval of 
the adoption of the proposed procedure for the reimbursement of the 
contractor’s expenditures. 

The voucher and accompanying papers are returned herewith. 


(B-40189) 


SUBSISTENCE—PER DIEMS—TEMPORARY STATION 
SUBSEQUENTLY MADE PERMANENT 


Where the transfer of an employee, who had been temporarily detailed or as- 
signed to duty away from his headquarters for the purpose of determining 
his eligibility for permanent appointment to the position to which tem- 
porarily assigned or detailed, was approved but actual notice to him and 
the effective date thereof were delayed for administrative expediency, the 
employee is entitled to per diem in lieu of subsistence, if authorized in the 
travel order, up to, but not including, the date he received official notice that 
he had qualified for the position and had been transferred to it, rather than 
the date of approval of the transfer or the effective date stated therein. 
22 Comp. Gen. 1, amplified. 


Comptroller General Warren to Thomas Smart, Department of Agriculture, 
March 21, 1944: 


Reference is made to your letter of February 5, 1944 (7-FG), as 
follows: 


The accompanying reclaim vouchers submitted by Esther M. Schwartz and 
William J. Burke represent amounts administratively suspended from their origi- 
nal claims for per diem covering periods of duty at Washington, D. C., which 
location, by transfer, became their official headquarters while they were tem- 
porarily stationed there on official business. 

Esther M. Schwartz traveled to Washington, D. C. June 19-20, 1943 from 
St. Paul, Minnesota, her official station, under travel order 503—-NC dated June 2, 
1948 (copy attached). On July 6, 1943 her transfer to Washington, D. C. and 
promotion from Grade CAF-2 to Grade CAF-3 was approved by.the Secretary 
of Agriculture to become effective July 14, 1943 and she received notice of the 
action on the morning of July 14, 1948. The effective date was presumably 
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delayed for administrative reasons. Per diem was claimed from 1:00 p. m. 
June 19, 1943 (time of departure from St. Paul) to 12:00 midnight July 13, 1943 
and was allowed from 1:00 p. m. June 19, 1943 to 12: 00 midnight July 5, 1943, 
the day preceding date of approval by the appointing officer. (D. O. Vouchers 
4 74172 paid September 10, 1943, G. F. Allen, symbol 104-2350 and 4 1443565 paid 
November 15, 1943, G. F. Allen symbol 104-2350.) 

Pursuant to the authority granted under travel order 1944-DFM-11 dated 
November 4, 1943 (copy enclosed) William J. Burke traveled from Columbus 
Ohio, his official station, to Washington, D. C. for temporary duty, starting at 
8:50 p. m. November 6, 1943. Travel order 1944-DFM-—12 (copy enclosed) was 
issued November. 8, 1943 authorizing a change in official station from Columbus, 
Ohio to Washington, D. C. “at such time as your qualifications for position of 
Administrative Assistant in Budget Section, A. A. A. are established.” The 
appointing officer approved the transfer and promotion from Grade CAF-§ to 
CAF-7 on November 8, to become effective November 14, 1943 and formal notice 
was received by Mr. Burke November 13, 1943. The effective date was presumably 
delayed for administrative expediency. Per diem was claimed from 8:50 p. m. 
November 6, 1943 (time of departure from Columbus) to 12:00 midnight Novem- 
ber 13, 1943 and was allowed from 8: 50 p. m. November 6, 1943 to 12:00 mid- 
night November 7, 1943, the date preceding the date the appointing officer passed 
on his qualifications for the position. (D. O. Voucher 4 186092, paid December 20, 
1943, G. F. Allen symbol 104-2350.) 

In view of 22 Comp. Gen. 1 and B-37096, dated November 5, 1943 [23 Comp. 
Gen. 342], your decision is requested as to whether, in the present cases, the 
effective date of each transfer is to be regarded as the day on which the appoint- 
ing officer approved the actions, the effective date as specified in the personnel 
action (form AD-126), or the date of receipt of notice of transfer by the employee, 
and per diem allowed accordingly. 


The records in the two cases show that each employee traveled under 
competent orders from his permanent official duty station to Washing- 
ton, D. C., for the purpose of performing temporary duty and return- 
ing to his official station upon completion thereof; that apparently 
the purpose of each detail was to determine whether the employee was 
qualified for the duties of another position in Washington, D. C.; 
that each employee was found qualified and his transfer and promo- 
tion were approved by the appointing officer—Miss Schwartz’s, on 
July 6, 1943, to become effective July 14, 1943, and Mr. Burke’s on 
November 8, 1943, to become effective November 14, 1943; that each 
claimed per diem for the period beginning with the time of departure 
from the last official station and ending at midnight of the day pre- 
ceding the effective date of the promotion; that Miss Schwartz received 
notice of transfer July 14, 1948, and Mr. Burke, November 13, 1943; 
that the administrative audit action has allowed per diem in lieu of 
subsistence from the date claimed to midnight of the day preceding 
the dates of approval of the transfers by the appointing officer on 
July 6, and November 8, 1943, respectively. 

On her voucher Miss Schwartz reclaims $40, said sum representing 
per diem at the rate of $5, the rate fixed in her travel order, for 8 days 
from midnight July 5 to midnight July 18, 1943, the day preceding 
the date on which she received official notice of her transfer; and on 
his voucher Mr. Burke claims $36, said sum representing per diem at 
the rate of $6, the rate fixed in his travel order, for 6 days from Novem- 
ber 8 to November 13, 1948, on the afternoon of which he received 
official notice of his transfer. 
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In decision of July 2, 1942, 22 Comp. Gen. 1, it was held (quoting 
from the syllabus) : 


Travel by an employee incident to an order to temporary duty away from his 
headquarters to perform the duties of another position pending determination 
by competent authority of his eligibility for permanent appointment to such 
position constitutes travel on official business away from a designated post of 
duty within the meaning of the Subsistence Expense Act of 1926, as amended, 
and the employee is entitled to per diem in lieu of subsistence, as provided in 
his orders, from the time he left his official station to and including the day 
preceding the date on which his eligibility for permanent appointment was finally 
determined. 19 Comp, Gen. 32, distinguished. 


In the decision of November 5, 1943, 23 Comp. Gen. 342, 348, it is 
stated : 


It uniformly has been held that when a civilian employee is permanently 
transferred to a place at which he already is on duty under competent orders, 
the transfer is effective upon the date he receives notice thereof. Decisions of 
March 16, 1942, B-23939; and July 22, 1942, B-26965. But if an employee is 
transferred to a place where he is not on temporary duty, his post of duty changes 
on the date he actually arrives at the new station. 5 Comp. Gen. 337; id. 874. 


In the first above-quoted decision no element of notice of transfer 
was involved or considered. However, the rule stated in that decision 
is subject to the rule enunciated in the later decision, supra. That is 
to say, when an employee is temporarily detailed or assigned to a 
place away from his official headquarters for the purpose of deter- 
mining the employee’s eligibility for permanent appointment to the 


position to which detailed, he may be paid per diem, if authorized in 
the travel order, up to the day he receives official notice that he has 
qualified for the position and has been transferred to it. B-23939 
dated March 16, 1942. 

The voucher in favor of Miss Schwartz, if otherwise correct, may 
be certified for payment. In the case of Mr. Burke, per diem should 
not be allowed for November 13, 1943, on which he received official 
notice of the transfer. 


The vouchers and supporting papers are returned herewith., 


(B-40616) 


SUBSISTENCE—PER DIEMS—NAVAL OFFICERS—CHANGE FROM 
MILEAGE BASIS DURING TEMPORARY DUTY STATUS 


The provision in the Naval Appropriation Act, 1944, which, in effect, permits an 
election between mileage and per diem in prescribing the method of reim- 
bursement for naval officers when traveling under competent orders without 
troops, does not contemplate a combination of mileage and per diem under 
the same orders costing the Government more than it would have cost on 
either basis separately and is not self-executing—that is, it gives no right 
to per diem payments except when duly prescribed—but, rather, it contem- 
plates that, generally, the determination as to the mode of reimbursement 
will be made prior to the commencement of the ordered travel. 

In view of the provision in the Naval Appropriation Act, 1944, which, in effect, 
permits an election between mileage and per diem in prescribing the method 
of reimbursement for naval officers traveling under competent orders without 
troops, in cases where, due to unanticipated conditions, length of absence from 
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the designated post of duty, etc., mileage payments would be inadequate, there 
is no objection to the prospective modification of travel orders originally 
issued on a milegae basis so as to authorize a per diem for the remainder, 
only, of the travel period, provided the total cost to the Government of the 
travel theretofore performed in a mileage status together with the travel 
thereafter performed in a per diem status does not exceed the cost had the 
original orders prescribed a per diem. 

Under travel orders entitling an officer to mileage, a legal right to such mileage 
accrues to and vests in the officer as and when travel is performed under the 
orders and such legal right may not be divested or modified by subsequent 
administrative action, and, therefore, except to correct or to complete the 
orders to show the original intent, travel orders may not be revoked or modi- 
fied retroactively so as to increase or decrease the rights which have accrued 
or become fixed under the applicable statutes, regulations and orders for 
travel already performed. 


see Comptroller General Yates to the Secretary of the Navy, March 22, 
1944: 


There has been considered your letter of March 8, 1944, forwarding a 
letter from the Chief of Naval Personnel, Navy Department, dated 
March 1, 1944, and requesting a decision on the question presented 
therein as to whether credit will be allowed in disbursing officer’s 
accounts for payments made under modified orders prescribing pay- 
ment of per diem for temporary duty, with deduction of any mileage 
payments theretofore made under such orders. 

The circumstances making desirable the modification of mileage 
orders to provide for reimbursement on a per diem basis and the basis 
of the proposed action in such respect are set out in the said letter of 
March 1, 1944, from the Chief of Naval Personnel, as follows: 


1. The Naval Appropriation Act, 1944, contains the following provision: 

“That the Secretary, in prescribing per diem rates of allowance in accordance 
with law, is hereby authorized to prescribe such per diem, whether or not orders 
are given to officers for travel to be performed repeatedly between two or more 
places in the same vicinity and without regard to the length of time away from 
their designated posts of duty under such orders.” 

2. The quoted provision, in effect, permits an election between mileage and 
per diem in prescribing the method of reimbursement of officers under orders 
involving travel or temporary duty away from their permanent stations. The 
authorization for payment of per diem to officers (except in connection with 
air travel) is relatively recent, whereas mileage is the usual method of reim- 
bursement. Consequently, it has been the general practice to issue mileage orders 
except where it was known in advance that the period of temporary duty, or 
a probable delay in travel, would necessitate the officer’s absence from his perma- 
nent station for so long a period that reimbursement on a mileage basis would 
be inadequate to cover his expenses. 

8. Recently numerous situations have arisen where mileage orders have been 
issued to officers with the expectation that their absence from a permanent 
station would be of brief duration but where, owing to unexpected conditions, 
the officers have been obliged to maintain themselves away from a permanent 
station for considerable periods, thus incurring substantial losses. These cases 
fall mainly into two classes: 

(a) An officer may be ordered to a particular point to await transportation, 
or to a point where he is to perform certain temporary duty prior to em- 
barkation. Where passage overseas is delayed because of lack of space, weather 
conditions, changes in operational plans, etc., or where the performance of tem- 
porary duty requires more time than was anticipated the officer may be obliged 
to maintain himself for several weeks away from his permanent station. 

(b) An officer ordered to travel away from his permanent station for tem- 
porary duty elsewhere, with the expectation that he will return to his permanent 
station after a short time, finds that the performance of the temporary duty 
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requires more time than was anticipated. In this situation, also, the officer 
may be obliged to maintain himself away from his. permanent station for an 
extended period. 

4. In both of the situations described in (a) and (b) of the preceding para- 
graph, in cases where government quarters are not available, officers are 
ordinarily put to considerable expense. Being uncertain of the duration of their 
stay at the embarkation port or other temporary duty point, they are in most 
cases obliged to make living arrangements on a day-to-day basis in hotels rather 
than secure more economical accommodations which might be available if the 
date of departure were known in advance. 

5. The financial loss which the officer suffers in these cases results not from 
any inadequacy of the laws relating to reimbursement for his expenses, but from 
the fact that his orders called for reimbursement on a mileage basis whereas 
subsequent events proved they should have provided for reimbursement on a 
per diem basis. Although the election permitted under the law was made, it was 
made without full knowledge of the facts. Since the orders could have been 
issued on either basis in the first instance, it would seem proper to modify the 
orders to provide for reimbursement on the per diem basis which would have 
been specified in the orders if the facts had been known when the orders were 
issued. Accordingly, it is contemplated that in situations such as those de- 
scribed in (a) and (b) of paragraph 3, where complaints are received that 
mileage payments are inadequate orders will be modified to provide for reim- 
bursement on a per diem basis from the start of the travel period, any mileage 
payment to be deducted from the account as computed on a per diem basis. 

6. A similar situation has arisen in cases involving orders to temporary duty 
in connection with the fitting out of vessels, and orders to temporary duty under 
instruction. When it became apparent that mileage payments would be inade- 
quate to cover expenses incurred away from the officer’s permanent station in 
these cases, owing to increased living costs and the lack of sufficient government 
quarters for personnel on such temporary duty, orders were issued providing 
for the payment of per diem for periods not exceeding 90 days. Payment under 
orders of this type was approved in the Comptroller General’s decision of 20 
January 1944, B-39007. While this situation has been clarified by that decision, 
there have been brought to the attention of the Bureau of Naval Personnel 
numerous instances of inequities which arose during the period when officers 
who reported for such temporary duty under mileage orders were joined by 
officers assigned to the same duty under orders preseribing reimbursement on 
a per diem basis, with a resulting inequity which is readily apparent from the 
following example. 

7. Per diem orders involving duty in connection with the fitting out of vessels 
were first issued late in September 1943, but the issuance of such orders did not 
become general until October 1943. Thus, cases have arisen where an officer 
who reported on September 15 for temporary duty under mileage orders in con- 
nection with the fitting out of a ship has been joined by other officers ordered 
to temporary duty in October under per diem orders in connection with the 
fitting out of the same ship. The officer who first reported naturally incurs 
greater expense than the officers who reported subsequently and yet the latter are 
reimbursed for their expenses while on temporary duty in connection with the 
fitting out of the vessel while the former is not. Similarly, in connection with 
orders to temporary duty under instruction, the issuance of which became general 
in November 1943, personnel ordered to such duty under mileage orders have been 
joined by others whose orders to the same temporary duty include a provision for 
per diem payments, with the same resulting inequities as have occurred in the 
cases of those ordered to duty in connection with the fitting out of vessels. 

8. In a few instances, even after the practice of issuing per diem orders for 
such temporary duty became general, a few orders to temporary duty under 
instruction or in connection with fitting out of vessels were, through administra- 
tive oversight, issued without the provision for per diem. In such instances, the 
orders have been modified to provide for a per diem, the modification in such 
cases being merely for the purpose of correcting an administrative error. In 
the other cases, it is considered necessary that the orders be amended so that all 
personnel ordered to a particular ship, or to a particular activity under instruc- 
tion, will receive per dient from the earliest date on which any officer ordered to 
temporary duty at that particular ship or activity reported with orders authoris- 
ing payment of a per diem. In order to eliminate entirely the present inequities, 
it would be necessary to modify orders in some cases where the temporary duty 
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has been completed, as well as in cases where the personnel involved are still 
engaged in such temporary duty. In no case is it contemplated that the modified 
orders would provide for payment of a per diem prior to 1 October 1948. 

As indicated in the letter, the provision quoted therein from the 
Naval Appropriation Act, 1944, 57 Stat. 197, Public Law 92, approved 
June 26, 1943, permits an election between mileage and per diem in 
prescribing the method of reimbursement for officers when traveling 
under competent orders without troops as authorized under basic laws. 
The statutory provision is not self-executing, however, and gives no 
right to per diem payments, except when duly prescribed, and appar- 
ently such provision contemplates that, generally, the determination 
will be made prior to the commencement of the ordered travel. It 
clearly does not contemplate a combination of mileage and per diem 
under the same orders costing the Government more than it would 
have cost on either basis separately. Cf. decisions of March 8, 1943, 
B-28221 and B-30168, and decision of June 24, 1943, B-31588. It is 
proposed that where mileage orders have been issued but unanticipated 
conditions, etc., make it appear that mileage payments are inadequate, 
the orders will be modified to provide for reimbursement on a per diem 
basis, from the beginning of the travel period, with a deduction from 
the account as computed on a per diem basis of any mileage payments 
which have been made. Such proposed action does not appear to 
take into consideration the vested rights of the traveler which accrued 
during the period of his travel status under orders authorizing reim- 
bursement on a mileage basis, prior to the proposed change to a per 
diem basis, to be effected by a modification of his orders. Under travel 
orders entitling an officer to mileage, a legal right to such mileage 
accrues to and vests in the officer as and when travel is performed 
under the orders and such legal right may not be divested or modified 
by subsequent administrative action. See Hatzer v. United States, 
52 C. Cls. 32. The same principle applies to other forms of travel 
allowances and, therefore, except to correct or to complete the orders 
to show the original intent, travel orders may not be revoked or modi- 
fied retroactively so as to increase or decrease the rights which have 
accrued and become fixed under the applicable statutes, regulations 
and orders for travel already performed. However, in view of the 
apparent purpose, inter alia, of the cited provision contained in the 
Naval Appropriation Act, 1944, to permit the authorization of a 
per diem allowance where by reason of the length of absence from the 
designated post of duty in a travel status it is considered that mileage 
would be an inadequate basis of reimbursement, and as the ordered 
travel may be affected by changed or unanticipated conditions after 
the original orders are issued, as discussed in the letter from the Chief 
of Naval Personnel, there would appear to be no objection to pay- 
ments in such cases based on the prospective modification of orders 
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originally issued for travel on a mileage basis, so as to prescribe a per 
diem for the remainder, only, of the travel period, provided that the 
total cost to the Government of the travel theretofore performed in a 
mileage status together with the travel thereafter performed in a per 
diem status does not exceed what it would have cost the Government 
if the original orders had prescribed a per diem. Cf. 18 Comp. Gen. 
975. As there would be no authority for payments based on retro- 
active modification of the orders there would be no basis, of course, 
to modify the orders and make additional payments in cases where 
the ordered travel has been completed. 
The question submitted is answered accordingly. 


(B-40524) 


CONTRACTS—DAMAGES—ACTUAL—AWARDED TO OTHER THAN LOW 
BIDDER ON BASIS OF EARLIER DELIVERY 


Where a contract, awarded to other than the low bidder on the basis of delivery 
within the time specified in the invitation for bids, did not provide either 
expressly or by implication that award was made on such basis, or that in 
the event of delay in delivery an adjustment would be made on the basis of the 
low bid, the measure of damages incident to the contractor’s failure to make 
delivery within the specified time is not the difference between the contract 
price and the low bid, and, therefore, the contractor is entitled to payment 
of the contract price unless other actual damages were sustained by the 
Government as a result of the delay. 

Where a contract was awarded to other than the low bidder on the basis of deliv- 
ery within the time specified in the invitation for bids but did. not provide 
either expressly or by implication that award was made on such basis, or 
that in event of delay in delivery an adjustment would be made on the basis 
of the low bid, if it is administratively determined that no actual damages 
were sustained by Government as a result of the contractor’s failure to make 
delivery within the time specified in the contract and a certification to that 
effect is made on or attached to the voucher, payment may be made at the 
contract price. 


Comptroller General Warren to Frank T. Gartside, National Park Service, De- 
partment of the Interior, March 24, 1944: 


I have your letter of February 29, 1944, requesting decision as to 
the correct amount which may be certified for payment to the Green- 
brier Farms, Inc., Norfolk, Virginia, on the voucher accompanying 
your submission, stated in favor of said corporation in the sum of $362, 
covering payment for a quantity of plant material furnished under 
contract No. I-28-P-862 and Purchase Order No. 22377-I, both dated 
December 18, 1943. 

The facts and circumstances relative to the matter are stated in 
your letter to be as follows: 

A decision is requested as to whether in making payment, due to the contractor’s 
failure to make delivery of the plant material under Item 17 within 15 calendar 
days, the time specified in the contract, there should be deducted $61.40 from 
the contract price of $200.00 for Item 17, because of the fact that there was 
received a lower bid of $140.00 less one percent discount, offering delivery within 


30 calendar days. Item Nos. 18, 30 and 43 on the enclosed voucher were awarded 
on the basis of the low bid received and payment of those items is not in question. 
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For Item 17, the low bid submitted by the Nursery Outlet Company in the 
amount. of $140.00 less one percent discount for payment in 20 calendar days, 
offered delivery within 30 calendar days and was therefore rejected by the con- 
itracting officer for failure to meet the conditions of Invitation No. 8977, as per 
copy enclosed, which stipulated on page 15, paragraph 15, that “Delivery of all 
plant material shall be made within 15 calendar days after the contractor’s re- 
ceipt of a notice to proceed with the delivery.” 

The second low bid received for Item No. 17 was submitted by the Jackson & 
Perkins Company in the amount of $180.00 net, offering delivery within 10 calen- 
‘dar days after the receipt of a notice to proceed with the delivery. That bid was 
mot for consideration as in a telephone conversation on December 14, their rep- 
iresentative advised they could not extend their option which had expired for the 
sacceptance of Item 17. . 

There is enclosed a copy of the contract made with the Greenbrier Farms, Inc. 
Item 17 was awarded on the basis of the lowest acceptable bid meeting the ad- 
vertised specifications and conditions. Order No. 22377-I issued December 18, 
1943, contained a notice to the contractor reading: “You are hereby notified of 
award of contract for items as listed herein and this order is your notice to 
proceed with the delivery of the plant material in accordance with the specifica- 
tions and conditions of your contract.” The “Acknowledgment of Receipt of 
Order by Contractor” form mailed with the order was returned by the contractor 
undated, but it was received by the Purchasing Orfice on December 23. As 
delivery was not made until January 31, 1944, the time of delivery was in excess 
of 30 days, the time of delivery specified by the low bidder, the Nursery Outlet 
Company, for that item. 

The invitation did not contain any provision for liquidated damages which 
was purposely omitted from the advertisement because of the suggestion of the 
Advisory Commission to the Council of National Defense, referred to in a letter 
addressed by the President to the heads of all departments and independent 
establishments on October 25, 1940. 

Since the invitation specified that delivery was required within 15 calendar 
days after the receipt of a notice to proceed with the delivery, the contracting 
officer could not award a contract to a bidder offering delivery in excess of 15 
calendar days as such a bid would fail to meet the advertised conditions. Obvi- 
ously, it would have been unfair to bidders offering delivery within 15 calendar 
days to have given any consideration to bids offering delivery within a greater 
length of time. 

The Greenbrier Farms, Inc., was not advised that award of Item 17 had been 
made to that company based on their offer to deliver within the specified time of 
15 calendar days. Neither were they advised that because a lower bid had been 
received offering delivery in 30 calendar days, there would be a deduction made 
on their’voucher if they did not make delivery within 30 days after the date of 
the receipt of the notice to proceed with the delivery. The records of the Depart- 
ment do not show that the Greenbrier Farms, Inc., had any knowledge of a lower 
bid having been offered. Therefore, there could be no meeting of minds in the 
contract with respect to damage to the Government for their failure to make 
delivery within the specified time, as neither the advertisement or the contract 
states that such damages would be charged. 

The contractor in this case was on notice in the advertisement and in the con- 
tract that in accordance with paragraphs 3 and 4 on the reverse side of U. S. 
Standard Form 33, (Revised), failure to make delivery within the time specified 
in the contract would authorize the contracting officer to proceed with the purchase 
of plant material in the open market and charge any excess cost to him. In this 
case the contracting officer did not exercise that authority as the contractor was 
endeavoring to make delivery as evidenced by several telephone calls to the Na- 
tional Capital Parks, but was unable to make delivery because of the unusually 
severe weather conditions and for the further reason that the plant material 
could not have been used had it been received within the contract delivery time. 
The plant material under Item 17, when received on January 81, was heeled-in 
by the National Capital Parks, and none of the material was used until February 8. 


Thus, it appears that the contract did not provide either expressly or 


by implication—insofar as item 17 was concerned—that award was 
made at a higher price than that quoted by the low bidder because of 


the delivery time promised-by the instant contractor and that, in the 
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event of delay, an adjustment would be made on the basis of the low 
bid. Accordingly, the measure of damages because of the contractor’s 
failure to make delivery of item 17 within the 15-day period specified 
in the contract, is not the difference between the contract price and the 
low bid. Kolker v. United States, 40 F. Supp. 972. Hence, the con- 
tractor is entitled to payment of the consideration stipulated in its 
contract unless other actual damages were sustained by the United 
States as a result of the delay in delivery for which the Government is 
entitled to be compensated. If any such actual damages can be shown 
to have been sustained as a result of the delay, the amount thereof 
should be collected by recoupment or set-off from the contract price. 
Therefore, ‘you are advised that if it be administratively determined 
that no actual damages were sustained by the United States as a result 
of the contractor’s delay and a certification to that effect is made on or 
attached to the payment voucher, certification thereof for payment 
in the amount of $362 is authorized, if otherwise correct. 
The voucher and supporting papers are returned herewith. 


(B~40560) 


COMPENSATION—OVERTIME—INTERMITTENT OR IRREGULAR 
EMPLOYEES WORKING OCCASIONAL FULL TIME PERIODS 


Under the War Overtime Pay Act of 1943, and regulations issued pursuant 
thereto, an intermittent or irregular employee who happens to work one 
or more weeks full time is not to be regarded as a full time employee 
entitled to additional compensation on an overtime basis unless and until 
administrative action is taken to classify or reappoint him on a full time 
basis, which action would be prospectively effective only, and, therefore, 
a “when actually employed” employee employed for intermittent service 
who, during a certain period of the employment, worked the number of 
hours in the administrative workweek for full time employees is not entitled 
to overtime compensation for such period. 


eg ag General Warren to S. W. Brewer, Department of Agriculture, March 
24, 1944: 


Reference is made to your letter of March 2, 1944, as follows: 


The enclosed supplemental Pay Roll, Bureau Voucher No. 19609, making an 
adjustment of the “additional compensation” paid David B. O’Kelly, Jr. under 
the War Overtime Pay Act of 1943, has been presented to me for certification. 

Mr. O’Kelly was employed effective June 18, 1943 under an indefinite War 
Service Appointment for intermittent field work with the Soil Conservation Service 
as a Conservation Aid, SP-5, $5.00 per day WAH. The continuity of the work is 
subject to the seasonal and weather conditions which generally affect agricul- 
tural activities. E 

On August 25, 1943, due to favorable working conditions, Mr. O’Kelly com- ' 
pleted thirty days continuous service (six days per week, eight hours per day) 5 
without break. Consequently, on August 26, 1943 his employment status changed i 
from that defined as an “Intermittent” WAE employee to that defined as a “Full 
Time” WABE employee. (The definitions used are those established in the Civil 
Service Regulations, Departmental Circular No, 424, dated. May 8, 1948). Mr. 
O’Kelly continued to work full time until noon of September 4, 1943 when there 
occurred a break in his service and his employment status reverted to that of 
an “Intermittent” WAE employee. 
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It is now proposed to adjust the additional compensaiton paid Mr. O’Kelly 
at the rate of an “Intermittent” WAE employee, $0.8333 per day, to that payable 
to a “Full Time” WAKE employee, $1.0883 per day, for the period during which 
he temporarily acquired the defined status of a “Full Time” WAE employee. 
Please advise me whether or not I may certify the Pay Roll for payment. 

Full time employees, even though employed and paid on the basis 
of when actually employed, are entitled to overtime compensation 
under section 2 of the War Overtime Pay Act of 1943, approved May 
7, 1948, Public Law 49. Intermittent or irregular employees are not 
entitled to additional compensation on an overtime basis but on the 
basis prescribed in section 3 (a) of said statute. 

Sections 2 and 5, Part II, of the Civil Service Regulations, De- 
partmental Circular No. 424, issued under the War Overtime Pay 
Act, provide: 

Section 2. Fuli-time employees. 

Full-time employees are employees who are regularly required to work, as 


a minimum, the number of hours in the administrative workweek, specified for 
employees in their respective groups. 


= * * * * * * 

Section 5. Intermittent or irregular employees. 

Intermittent or irregular employees are employees who are not regularly re- 
quired to work a specified minimum number of hours. Employees whose work 
requires them to remain at, or within, the confines of their post of duty for more 
than forty hours per week, but does not require that all of their time be de- 
voted to actual work, may be considered to be intermittent or irregular em- 
loyees, or in the discretion of the head of the department or agency concerned, 
may be considered to be full-time employees having such administrative work- 
week as is specified by such head. 

You state that Mr. O’Kelly originally was employed under an in- 
definite. war service appointment for intermittent field work under 
which it is understood he was not regularly required to work, as a 
minimum, the number of hours in the administrative workweek, that 
it developed he did work full time during the period commencing 
about July 26 through noon of September 4, 1943, but that no admin- 
istrative action was taken pursuant to section 5, Part II, of the 
regulations to classify him as a full-time employee. 

An intermittent or irregular employee who happens to work one 
or more weeks full time is not to be regarded as a full-time employee 
entitled to additional compensation on an overtime basis unless and 
until administrative action is taken to classify or reappoint the 
employee on a full-time basis, which action would be prospectively 
effective only. That is to say, the regulations do not contemplate 
that the status of an intermittent or irregular employee automatically 
changes to a full-time employee solely because of the fact that he 
happens to work 48 hours in one or more weeks. 

Accordingly, the voucher may not be certified for payment. The 
voucher is returned herewith. 
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DECISIONS OF THE COMPTROLLER GENERAL 
(B-40602) 


COMPENSATION—OVERTIME—CONTRACT EMPLOYEES— 
RETROACTIVE PAYMENTS 


Section 1 of the overtime and additional compensation act of December 22, 1942, 
effective December 1, 1942 to April 30, 1943, does not except contract em- 
ployees from the benefits of the act, and, therefore, contract employees of 
the War Shipping Administration are entitled to payment of overtime com- 
pensation under the said act, retroactively effective to December 1, 1942, 
even though the contract of employment expressly states that they are not 
entitled to overtime compensation. 

An administrative office may process short payments of compensation, resulting 
from administrative error in denying its contract employees the benefits of 
the overtime and additional compensation act of December 22, 1942, and 
the War Overtime Pay Act of 1943, retroactively effective to December 1, 
1942, to employees who are now in the service, provided there is an appro- 
priation from which the payments may be made, but no payments may be 
made to employees not now in the service who have filed no claim therefor. 


Comptaptice General Warren to the War Shipping Administrator, March 24, 
1 . 


Ihave your letter of March 2, 1944, as follows: 


Reference is made to your decisions of July 12, 1948 (No. B-35339) and No- 
vember 30, 1943 (No. B-38185) regarding the payment of overtime pay under the 
War Overtime Pay Act of 1943 (Public Law 49—78th Congress). Pursuant to 
these decisions, steps have been taken by the War Shipping Administration to 
make payment of overtime, retroactive to May 1, 1943, to persons whose services 
were engaged on a compensation basis under contract and who are at present 
performing services for the War Shipping Administration. 

A question has been raised as to whether or not these persons are entitled to 
overtime pay for the period of December 1, 1942, to May 1, 1943, under the Act 
approved December 22, 1942 (Public Law 821—77th Congress) and Executive 
Order 9289 dated December 26, 1942. In compliance with Public Law 821, the 
Administration, under date of January 19, 1942, furnished the information re- 
quired by Section 2 of such Law to the Director of the Bureau of the Budget. 
Payment of overtime was not made to persons whose services were engaged 
under contract during this period. In view of your decisions under the War 
Overtime Pay Act of 1943, it appears that they may be entitled to payment. 
Because, however, of the difference in language between the two overtime Acts, 
‘t is not clear whether your decision under Public Law 49 is applicable with like 
torce to Public Law 821 and Executive Order 9289. 

The services of the persons in question were engaged under two types of con- 
Tact containing language substantially identical to the two following examples: 


(1) “You will be paid compensation on the basis of $ per 
annum or $ per month, it being understood that your serv- 
ices shall include full time employment on all working days, exclusive 
of Sundays and holidays, and that no additional compensation will be 
paid to you for work, if any, performed on Sundays or holidays.” 

(2) “You will be paid compensation on the basis of $ 
day while actually engaged in the performance of your duties hereunder.” 


It is our desire to ascertain whether or not War Shipping Administration is 
authorized to make payment of overtime or additional compensation for the period 
December 1, 1942, to May 1, 1943, to such persons, provided their aggregate rate of 
*ompensation for the period involved is not increased above $5,000.00 per annum, 
under the following circumstances: 


(1) Where such persons are still rendering services for the War Shipping 
Administration. 


(2) Where they are not rendering services and have made no claim for such 
payment. 

(3) Where they are not rendering services but have submitted vouchers 
claiming such payment. 
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(4) Where they have ceased to render services but are later re-engaged.’ 

(5) Where the person is not rendering services by reason of his having gone 
into the military service. 

(6) Where, in addition to the above quoted language in the contract, the 


contract contains language expressly stating that they are not entitled to 
overtime. 


Your advice on the above matters is respectfully requested. 

In the decision of November 30, 1943 (B-38185) , 28 Comp. Gen. 398, 
400, one of the decisions cited in your letter, wherein were considered 
and applied the provisions of section 1 of the War Overtime Pay Act 
of 1948, Public Law 49, effective May 1, 1943, it was stated : 

You have interpreted correctly the provisions of the War Overtime Pay Act of 
1948, approved May 7, 1943, 57 Stat. 75, 76, Public Law 49, and the rule stated in 
the cited decisions. In other words, it may be stated that unless an officer or 
employee in or under the United States Government be expressly excepted from 
the terms of the act he must be regarded as included within its provisions not- 
withstanding that he may be employed on a contract basis. Contract officers or 
employees, as distinguished from contractors employed on other than a personal 
service basis—generally those who do not perform their work under the super- 
vision and control of the Government—are not excluded by any of the provisions 
of the act. Accordingly, it must be concluded that employees of the classes 
referred to in your letter come within the purview of the overtime law and are 
entitled to the additional compensation solely by operation of that statute. 

Referring to the first paragraph of your letter, it is understood that 
the contract employees of the War Shipping Administration to whom 
it is proposed to make payments of overtime compensation retro- 
actively to May 1, 1943, under the War Overtime Pay Act of 1943, do 
not fall within the purview of subsection (h) of section 1 of that statute 
expressly excluding— 

* * * individuals to whom the provisions of section 1 (a) of the Act entitled 
“An Act to amend and clarify certain provisions of law relating to functions of 
the War Shipping Administration, and for other purposes”, approved March 2%, 
1943 (Public Law Numbered 17, Seventy-eighth Congress), are applicable. * * * 

The rule relative to payment of overtime compensation to contract 
employees stated in the cited decisions under the War Overtime Pay 
Act of 19438, is applicable, also, to authorized payment of overtime 
compensation under joint resolution of December 22, 1942, 56 Stat. 
1068, retroactively effective to December 1, 1942, for the reason that no 
provision of section 1 of that statute excepts contract employees. 

Accordingly, it is proper for the administrative office to process pay- 
ment of overtime compensation retroactively effective to December 1, 
1942, to contract employees qualifying under the circumstances stated 
in your letter numbered (1), (3), (4) and (6), providing, as to (6), 
that the employees are now in the service or have filed claims. With 
reference to circumstance numbered 6 regarding the effect of language 
in a contract “expressly stating that they are not entitled to overtime,” 
I invite your attention to the statement made in the decision of Novem- 
ber 30, 1943, 23 Comp. Gen. 398, at page 400, as follows: 

Sug @ 


Since the overtime compensation is payable by operation of law and 
operates upon the basic compensation, a provision in a contract for personal 
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services to exclude payment of the additional compensation would be noneffective, 
while a provision therein to include payment of the overtime compensation pro- 
vided by law would constitute mere surplusage. 

Referring to circumstances (2) and (5) no payments should be made 
to an employee not now in the service who has filed no claim. Of 
course, no payment should be made unless there be an appropriation 
from which the payments may be made. 


(B-39407) 


EXCESSIVE OR ERRONEOUS POSTAGE COLLECTIONS—STATUS AS 
PUBLIC FUNDS; LIABILITY FOR WRONGFUL CONVERSION 


Excessive or erroneous postage collections constitute postal revenues and, as such, 
are public funds for the wrongful conversion of which an employee is liable 
to the United States, and, therefore, any retirement annuity due a former 
postal employee may be applied in liquidation of his debt to the United States 
arising by reason of his retention of postage overcharges to patrons. 18 
Comp. Gen. 524, amplified. 


Comptroller General Warren to the President, United States Civil Service 
Commission, March 25, 1944: 


There has been considered your letter of November 3, 1943 (file Ret: 
GCB: FM CSA-128452), as follows: 


This has reference to the annuity claim of Alfred B. Sparks, CSA-128452, 
formerly employed as a clerk in the Post Office at Wichita Falls, Texas and of 
whom Mrs. Alfred B. Sparks is guardian. This claimant is entitled to an an- 
nuity at the rate of $888.36 commencing May 1, 1942. 

The letter dated August 6, 1943 received from the Chief Post Office Inspector in 
reference to the above mentioned claim states: 

“Based on known overcharges, the amount embezzled is $1405.06. The Third 
Assistant, Division of Classification, requested the General Accounting Office on 
November 17, 1942, to charge Pat Hardage, postmaster, Wichita Falls, Texas, with 
this sum. Set-off of the unpaid salary of $33.64, which the clerk had accumulated 
prior to his removal, will leave a balance of $1371.42. 

“Upon approval of any application received for refund of retirement deduc- 
tions or disability annuity payments, it will be appreciated if you will deposit in 
the Treasury, to the credit of the postal account of the postmaster at Wichita 
Falls, such funds as it is possible to set off from Sparks’ credit to apply toward 
sen of this indebtedness, and advise this office promptly of any amount so 

eposited. 

“Please advise as to the present status of this case at the earliest practicable 
date. A copy of this letter and pertinent papers have been referred to the Gen- 
eral Accounting Office, Postal Accounts Division.” 

Please advise as to the amount to be recovered and show the appropriation to 
which the recovery should be credited. 


Under date of August 6, 1943, the Chief Inspector, Post Office De 
partment, reported to this office regarding the matter, as follows: 


Reference is made to Inspector Deam’s report dated April 12, 1943, copy of 
which was sent to you, relative to embezzlement of $1,405.06 in postage over- 
charges by Alfred Burlling Sparks, clerk in the post office at Wichita Falls, Texas. 

The postmaster at Wichita Falls is withholding payment of $33.64 in salary 
due Sparks. It will therefore be appreciated if you will direct that the unpaid 
salary be deposited with the Treasurer of the United States to the credit of the 
postal account of Pat Hardage, postmaster, Wichita Falls, Texas, to be applied 
in partial settlement of his accounts. Please advise me when this has been done. 
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The record discloses that Alfred B. Sparks was assigned regularly 
to the parcel post window at the Wichita Falls, Texas, post office and, 
in the conduct of his official duties, he overcharged numerous patrons 
for postage on parcel post packages. It appears from a report of 
the postal inspectors who investigated the matter that Sparks, in 
accepting parcels for mailing, marked them with the amount charged 
the patrons and later, after the patrons had left the window, reweighed 
the parcels and affixed the correct postage thereto. The amounts in 
excess of the face value of stamps actually placed on the parcels ap- 
parently were taken from the cash drawer by the employee and con- 
verted to his own use. 

In estimating the amount thus obtained by Sparks, the Post Office 
Department has applied the mean average of overcharges made by him 
in four known instances to the total amount of his stamp requisitions 
submitted during the six months’ period immediately preceding his 
removal from service. The known instances used as a basis for de- 
termining the percentage of overcharge comprise the following trans- 
actions: two complaints made by patrons for overcharges in Novem- 
ber and December, 1941; two test parcels; 47 parcels mailed by a 
private concern and handled by Sparks; and a selective test involving 
12 insured parcels received by the employee, a total of 63 parcels. 
The mean average percentage of overcharge in those transactions was 
found to be 21.55 percent, and applying this percentage to the amount 
of stamps requisitioned by Sparks during the said six months’ pe- 
riod—reported as $6,520—the Post Office Department has estimated 
the total overcharge to be $1,405.06. 

While the employee denied any wrongdoing, a sufficient number of 
instances in which he overcharged patrons has been proved to form 
a reasonable basis of the estimate of the amount wrongfully obtained 
by him. Accordingly, there has been established sufficient evidence 
to support a prima facie showing of his responsibility for the amount 
estimated to have been converted. The rule is well established that 
where an investigation by an administrative office discloses sufficient 
facts to establish a prima facie case of liability for losses sustained by 
the Government, the burden is on the employee to overcome such prima 
facie case by submission of additional facts if he is unwilling to be 
bound by the facts disclosed by the administrative office. See Boerner 
v. United States, 117 F. (2d) 387. 

It has been held consistently that, while it is legal and proper for 
the Government to apply the annuity due a former employee in liqui- 
dation of his indebtedness to the United States (21 Comp. Gen. 1000), 
there is no authority to apply amounts in possession of the United 
States in satisfaction of claims of private individuals against the 
employee. 5 Comp. Gen. 6, 638; 18 id. 139, 524. Hence, in the in- 
stant matter, the right of the Government to proceed against the 
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annuity due Sparks is dependent upon a determination of the nature 
of the amounts which he retained, that is, whether they constitute 
postal revenues to which the Government is entitled, or private funds 
subject only to the claims of the individual patrons, 

Sections 103 and 245 of the Postal Laws and Regulations (1940) 
provide, respectively : 


103. Revenues from all sources except so much of the receipts at post offices 
as may be needed to pay the authorized expenditures thereof, shall be deposited 
in the Treasury or designated depositaries for the use of the Post Office De- 
partment. 


245. All postages, box rents, and other receipts at post offices, shall be ‘ac- 
counted for as part of the postal revenues * * *. 

It is significant that the above-quoted sections make no distinction 
between revenues, receipts, etc., accruing from postage exacted at the 
legal rate and those resulting from excess charges assessed either 
through inadvertence or design. All amounts received for postage 
by a postal employee in his official capacity—regardless of the manner 
by which they are obtained—must be remitted or accounted for as 
postal revenues and, as such, constitute “public funds.” 

As a further indication that all amounts received for postage are 
to be regarded as public funds, it is meen to note that 39 U.S. 
Code 300, provides: 

Refund of postage paid for service not rendered, or in excess of legal rate. 

Whenever it shall be shown to the satisfaction of the Postmaster General 
that any postage is paid on any mail matter for which service is not rendered, 
or is collected in excess of the lawful rate, he may, in his discretion, authorize 
the postmaster at the office where paid to refund the proper amount out of postal 
receipts in the possession of the postmaster. (Mar. 3, 1905, ch. 1480, § 2, 33 
Stat. 1091.) 

In Montgomery Ward and Co. v. United States, 94 C. Cls. 309, it 
was held that under the provisions of section 300, supra, no right 
to sue is created; that the right of action exists only when the Post- 
master General has been satisfied that the requirements of the section 
have been met and this, under the terms of the section, depends entirely 
upon the discretion of the Postmaster General. 

From the foregoing, it clearly appears that amounts representing 
postage collected in excess of the legal rate are treated in a manner 
wholly inconsistent with the proposition that they are private funds. 
They must be accounted for as part of the postal revenues; there is 
no right in the patron to sue for their recovery, and refund thereof 
is authorized only in the discretion of the Postmaster General. Ac- 
cordingly, it must be held that excessive or erroneous postage collec- 
tions constitute postal revenues and, as such, are public funds for the 
wrongful conversion of which an employee is liable to the United 
States. Therefore, since, in the present matter, there is established 
between the United States and Clerk Sparks the debtor-creditor rela- 
tionship necessary to maintain the action of set-off, the annuity due 
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the former employee may be applied in liquidation of his debt to the 
United States. 21 Comp. Gen. 1000. 

As hereinbefore stated, the peculations of the employee as admin- 
istratively computed amount to $1,405.06. Unpaid salary due him 
for the period May 1 to 6, 1942—the latter date being the date of 
his removal from the service—is reported as $33.64, leaving a balance 
of $1,371.42 to be deducted from his annuity payments otherwise due. 
Accordingly, the sum of $1,371.42 should be deducted from the accrued 
annuity due the employee and, in the event it is insufficient to liquidate 
his indebtedness in full, the balance remaining should be deducted 
from future annuity payments as they come due. A check for any 
amount thus withheld should be drawn to the order of the Treasurer 
of the United States for deposit into the Treasury to the credit of 
Service of the Post Office Department, symbol 47-001, and with credit 
to the postal account of Pat Hardage, former postmaster, Wichita 
Falls, Texas. 

Also, since it appears from your letter, supra, that the former em- 
ployee is entitled to an annuity commencing May 1, 1942, and it is 
administratively reported that there is due him unpaid salary for the 
period May 1 to 6, 1942, there appears for your consideration the 
proper date on which to commence annuity payments. 


(B-40577) 


NATIONAL PARK TRUST FUND—AVAILABILITY 
OF THE PRINCIPAL AND INCOME 


The principal or corpus of a gift or bequest accepted by the Nationa] Park Trust 
Fund Board in accordance with the act of July 10, 1985, may not be disbursed 
by the board unless so directed by the donor or bequeather, but in order that 
some effect may be given to the action of the respective donors or bequeathers 
in respect of their donations or bequests the income from the investment and 
reinvestment thereof may be considered available for expenditure for any 
of the purposes authorized by the act. 

The use of the income from the investment and reinvestment of trust funds given 
or bequeathed to the National Park Trust Fund Board for a particular object 
or purpose in accordance with the act of July 10, 1935, is confined to the 
particular object or purpose for which given or bequeathed, but when the 
object or purpose of the gift or bequest is not expressly delineated, the income 
from the investment or reinvestment of the funds comprising the gift or 
bequest may be deemed available for the benefit generally of the National 
Park Service, its activities, or its service. 


Comptroller General Warren to the Secretary of the Interior, March 25, 1944: 
I have your letter of March 2, 1944, as follows: 


Section 2 of the Act of July 10, 1935 (49 Stat. 477), creating the National Park 
Trust Fund Board provides : 

“The Board is hereby authorized to accept, receive, hold, and administer such 
gifts or bequests of personal property for the benefit of, or in connection with, 
the National Park Service, its activities, or its service, as may be approved by 
the Board, but no such gift or Bequest which entails any expenditure not to 
be met out of the gift, bequest or the income thereof shall be accepted without 
the consent of Congress. 
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“The moneys or securities composing the trust funds given or bequeathed 
to the Board shall be receipted for by the Secretary of the Treasury, who shall 
invest, reinvest, or retain investments as the Board may from time to time deter- 
mine. The income, as and when collected, shall be covered into the Treasury of 
the United States in a trust fund account to be known as the ‘National Park 
Trust Fund’ subject to disbursement by the Division of Disbursement, Treasury 
Department, for the purposes in each case specified: Provided, however, That 
the Board is not authorized to engage in any business, nor shal] the Secretary of 
the Treasury make any investment for account of the Board that may not 
lawfully be made by a trust company in the District of Columbia, except that 
the Secretary may make any investments directly authorized by the instrument 
of gift, and may retain any investments accepted by the Board.” 

As of January 1, 1944, cash donations totalling $16,679.50 have been accepted 
by the Board. Pursuant to the provisions of the act, these donations have been 
invested by the Secretary of the Treasury in United States Government bonds. 
Interest received on the investments totals $2,681.49. All donations thus far 
made have been without specification of any particular purpose for which ex- 
pendable, and it is assumed that by implication the donations are available 
generally “for the benefit of, or in connection with, the National Park Service, 
its activities, or its service,” as may in each case be approved by the Board. How- 
ever, as the language of the act as to the availability of the’principal as well as the 
income for such purposes is not clear, the question has been raised as to whether 
gifts made to the Trust Fund may be utilized, in the absence of any specification 
of the donor to the contrary, either as to the principal or the income therefrom 
as the Board may from time to time approve. 

In view of the existing uncertainty, the following question is submitted for 
your consideration and advice: 

Unless otherwise specified or restricted by the donor, may the principal of 
donations heretofore or hereafter accepted be disbursed in the discretion of the 
Board for any of the purposes for which expenditures are authorized by the act? 


Since the act of July 10, 1935, 49 Stat. 477, authorizes the National 
Park Trust Fund Board to accept gifts or bequests of personal prop- 
erty only when such gifts or bequests are made for the benefit of, or 
in connection with, the National Park Service, its activities, or its 
service, it must be presumed that the cash donations referred to in 
your letter, which are stated to have been made without specification 
of any particular purpose, were approved and accepted by the board 
for the purposes authorized by the act. Also, the fact that such dona- 
tions have been invested by the Secretary of the Treasury, as authorized 
in respect of moneys composing the trust funds given or bequeathed to 
the board, suggests that no directions were attached thereto for the 
immediate disbursement of the principal of the gifts or bequests. See 
section 4 of the cited act, 49 Stat. 478. Nor is any representation made 
that the donors or bequeathers directed the future disbursement of the 
principal of the funds. 

With respect to moneys composing the trust funds given or be- 
queathed to the board, the act provides that the income from the in- 
vestment and reinvestment thereof shall be covered into the Treasury 
of the United States in a trust fund account, subject to disbursement 
by the Division of Disbursement, “for the purposes in each case speci- 
fied.” Thus, where a particular object or purpose is specified, the use 
of the income of the funds given or bequeathed therefor is confined 
to the particular object or purpose. However, when the object or 
purpose of the gift or bequest is not expressly delineated, the income 
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from the investment or reinvestment of the funds comprising the gift 
or bequest must, by necessary implication, be deemed available for 
the benefit generally of the National Park Service, its activities, or its 
service. 

Accordingly, in answer to the question posed in the last paragraph 
of your letter I have to advise that no authority appears in the act— 
other than in section 4—for the use of the principal or corpus of the 
gift unless so directed by the donor, but in order that some effect may 
be given to the action of the respective donors or bequeathers in re- 
spect of their donations or bequests the income from the investment 
and reinvestment thereof may be considered available for expenditure 
for any of the purposes authorized by the act. 


(B-40151) 


TRANSPORTATION OF NAVY AND MARINE CORPS GENERAL COURT- 
MARTIAL PRISONERS—APPROPRIATION CHARGEABLE 


The act of June 15, 1943, abolishing the trust fund, “Navy fines and forfeitures,” 
and providing that, effective July 1, 1948, annual appropriations for “Pay, 
subsistence, and transportation, Navy,” or “Pay, Marine Corps” shall be 
available for necessary personal allowances of prisoners during confinement, 
does not contemplate that the transportation expenses of general court- 
martial prisoners—as distinguished from discharged prisoners—should be 
charged to an appropriation other than the one regularly provided for such 
expenses, that is, “Miscellaneous Expenses, Navy,” and, therefore, the costs 
of transportation of Navy and Marine Corps general court-martial prisoners 
should continue to be charged to “Miscellaneous Expenses, Navy.” 


havistent Comptroller General Yates to the Secretary of the Navy, March 28, 
1944: 


There has been considered your letter of February 14, 1944, as 
follows: 


Rection 2 of the Act approved June 15, 1943 (Public Law 73—78th Congress), 
provides: 

“Effective July 1, 1943, (a) the trust fund, Navy fines. and forfeitures (48 
Stat. 1235 (81) (78984) ; 31 U. S. C. 725s (a) (81) ), is abolished, and any unob- 
ligated balance remaining therein as of that date shall be covered into the sur- 
plus fund of the Treasury; (b) moneys theretofore required by law to be paid 
into such fund from annual appropriations, and all pay forfeited by law or by 
the tefms of a court-martial sentence, shall remain to the credit of the appro- 
priation concerned ; and (c) commencing with the fiscal year 1944, annual appro- 
priations for ‘Pay, subsistence, and transportation, Navy,’ or ‘Pay, Marine Corps,’ 
as may be appropriate, shall be available for payment of (a) necessary personal 
allowances of prisoners during confinement, and (b) transportation, gratuity, and 
civilian clothing of discharged naval prisoners: Provided, That savings deposits 
forfeited by desertion shall be deposited into the Treasury of the United States as 
miscellaneous receipts.” 

Prior to July 1, 1943, the cost of transportation for general court-martial pris- 
oners and guards was shown in both Article 2509 (9) (h), U. S. Navy Travel 
Instructions, as amended, and in Article 16-50, Marine Corps Manual, as a charge 
to the appropriation ‘Miscellaneous Expenses, Navy” and for discharged general 
court-martial prisoners as a charge to “Fines and Forfeitures, Navy”. In this 
connection it will be observed that section 2 of the Act of June 15, 1943, supra, 
abolished the fund “Fines and Porfeitures, Navy” and provided that the appropri- 
ations “Pay, Subsistence, and Transportation, Navy” and “Pay, Marine Corps”, 
should be available for payment of discharged. naval] prisoners. 
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By Change No, 15, dated October 1, 1943, to Article 2509 (9) (h), U. & Navy 
Travel Instructions, provision was made for charging the cost of transportation 
of both Navy court-martial prisoners and discharged general court-martial 
prisoners to the appropriation “Pay, Subsistence and Transportation, Navy”, but 
no change was provided for either in the cited Act of June 15, 1943, or else- 
where in the appropriation chargeable with the expenses of transportation of 
Marines who become general court-martial prisoners. 

Prior to July 1, 1943, the provision in the applicable regulations for charging 
the cost of transportation of general court-martial prisoners to the appropriation 
“Miscellaneous Expenses, Navy” was based upon the provision appearing in the 
naval appropriation acts for “expenses of prisoners and prisons.” However, 


Marine Corps appropriations do not contain any such provision for expenses of 
prisoners and prisons. 


Your decision is requested as to whether the cost of transportation of Marine 
Corps general court-martial prisoners should continue to be charged to the ap- 
propriation “Miscellaneous Expenses, Navy”? If this question is answered in the 
negative, your further decision is requested as to what appropriation may be 
considered legally available to defray the cost of transportation of Marine Corps 


general court-martial prisoners. 

The expenses of transportation of general court-martial prisoners, 
as distinguished from expenses of transportation for discharged pris- 
oners for which specific provision is made in section 2 of the act of 
June 15, 1943, 57 Stat. 153, have for many years been considered as a 
direct expense of prison administration for which appropriations 
providing funds for the payment of expenses of prisoners and prisons 
have been available. The annual appropriations for the naval estab- 
lishment have provided funds for the expenses of prisoners and pris- 
ons, including funds for the general purpose of transporting prisoners 
under confinement, since July 1, 1933, in the amounts made available 
for “Miscellaneous Expenses” for the naval establishment. In the 
current Naval Appropriation Act for the fiscal year 1944, Public Law 
92, approved June 26, 1943, 57 Stat. 197, under the heading “Miscel- 
laneous Expenses”, funds are made available for “expenses of courts 
and boards; purchase of law and reference books ; expenses of prisoners 
and prisons.” 

Prior to Change No. 15, dated October 1, 1943, article 2509-9 (h) 
of the Navy Travel Instructions provided that expenses for transpor- 
tation of general court-martial prisoners and guards be charged to 
“Miscellaneous Expenses, Navy.” A similar provision is contained in 
current Marine Corps regulations, article 16-50, Marine Corps Manual. 
Reference to the hearings before the Subcommittee of the Committee 
on Appropriations, House of Representatives, on the Navy Depart- 
ment Appropriation Bill for 1944, at page 634, shows that the esti- 
mated requirements under the heading “Miscellaneous Expenses” as 
presented by the Navy Department to the Congress included the amount 
of $32,380 for the purpose of transportation of prisoners and guards. 

As indicated in the hearings referred to, an estimate based upon a 
comparison of the previous requirements of the Navy Department 
for the transportation of prisoners, including the transportation of 
general court-martial prisoners of both the Navy and the Marine Corps, 
was presented for consideration by the Congress, and, as a result of its 
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determinations, provision was contained in the appropriation act 
making the funds under the heading “Miscellaneous Expenses” avail- 
able for the transportation of prisoners in substantially the same lan- 
guage as used in prior annual appropriation acts. In view of this 
provision in the current appropriation act, the basis for the cited 
change in Navy Travel Instructions is not apparent. 

The act of June 15, 1948, swpra, had for its stated purpose the aboli- 
tion of certain naval trust funds and deposits thereto, and the simpli- 
fication of naval accounting procedure. To accomplish this purpose, 
section 2 of the act provides for the liquidation of the trust fund, Navy 
fines and forfeitures, and requires that, after the effective date of the 
act, July 1, 1943, moneys theretofore required by law to be paid into 
such fund from annual appropriations and all pay forfeited by law 
or by the terms of a court-martial sentence remain to the credit of 
the appropriation concerned. It is further provided therein that, 
effective July 1, 1943, the annual appropriations for “Pay, subsistence, 
and transportation, Navy,” or “Pay, Marine Corps,” as may be appro- 
priate, shall be available for the specifically designated purposes of 
(a) necessary personal allowances of prisoners during confinement, 
and (b) transportation, gratuity, and civilian clothing of discharged 
naval prisoners. In no part of the act itself or of the legislative 
history thereof is there found any indication that the Congress intended 
or contemplated that the expenses of general court-martial prisoners, 
other than their necessary personal allowances, would, under the act 
of June 15, 1943, be chargeable to an appropriation other than the 
appropriation regularly provided for such expenses in the annual 
appropriations for the naval establishment. See pages 868 and 869 
of the hearings on the bill. Also, in view of the continuation in the 
subsequently enacted Naval Appropriation Act, 1944, supra, of pro- 
vision for the payment of expenses of prisoners and prisons from 
“Miscellaneous Expenses, Navy”, it seems clear that it was the intent 
that the funds appropriated for that purpose were to be considered 
as available for the payment of the expenses of transportation of 
general court-martial prisoners of both the Navy and the Marine 
Corps, other than discharged prisoners, on the same basis as similar 
funds were made available in prior annual appropriation acts. 

Answering your specific question, I am of the opinion that, for the 
reasons hereinbefore stated, the effect of section 2 of the act of June 
15, 1948, Public Law 73, 78th Congress, goes no further than to make 
available the appropriations “Pay, Subsistence, and Transportation, 
Navy”, and “Pay, Marine Corps” for the specific purposes therein 
enumerated, and that the costs of transportation of Marine Corps 
general court-martial prisoners should continue to be charged to 
“Miscellaneous Expenses, Navy”, as has been the practice under prior 
legislation. 
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(B~40705) 


LEAVES OF ABSENCE—SICK—ADVANCES 


Section 3 of the Sick Leave Act of March 14, 1936, and section 3.8 of the Sick 
Leave Regulations, controlling the advance of sick leave, fix no limitation 
upon the time when an employee may apply for an advance of sick leave, or 
upon the time within which the advance may be approved administratively, 
and, therefore, if an employee on leave without pay because of illness and 
before return to duty is qualified for an advance of sick leave, the advance 
may be granted over a period that has passed, beginning with the first day 
of leave without pay and extending for a continuous period, that is, including 
. pee both before and after the administrative approval of the advance 

8 eave. 


Comgiestee General Warren to the Chairman, War Production Board, March 29, 


I have your letter of March 9, 1944, as follows: 


Your decision is sought in connection with questions which have arisen in the 
application of Section 3.7 of Executive Order 9414, dated: January 13, 1944. 
Section 3.7 reads as follows: 

“Sick leave may not be granted for a period immediately following a period 
of absence in a non-pay status, unless and until there is a return to actual duty, 
nor may such leave without pay be converted to sick leave.” 

Since a great many of our employees have had little, if any, previous govern- 
ment service, the sick leave accumulated to their credit from previous years is 
comparatively negligible and it often happens that in cases of extended absence 
on account of sickness an employee is absent for a period in excess of the sick 
leave accumulated to his credit. By the time an application for advanced sick 
leave is submitted by such employee and is administratively approved, the ac- 
cumulated sick leave may have been exhausted and the excess has been charged 
to accumulated annual leave and where this is not sufficient, the employee may 
have been placed in a non-pay status. 

Since the entire period of absence, in such a case, is on account of sickness, the 
question is raised as to whether sick leave may be granted, upon the approval of 
the application for’ advanced sick leave and subject to the employee’s return to 
duty (1) for that portion of the continuous period of absence on account of sick- 
ness for which the employee was carried in a non-pay status because of the 
exhaustion of both accumulated sick and annual leave, and (2) for that portion 
of the continuous period of absence on account of sickness, which follows the 
period in which the employee was carried in a non-pay status because of the 
exhaustion of both accumulated sick and annual leave. 


The distinction attempted to be drawn as between questions (1) 
and (2) is not entirely clear, but it is assumed that question (1) is 
directed to a period prior to the approval of the advance of sick 
leave during which the employee was on leave without pay because 
of illness, and that question (2) relates to a period after approval 
of the advance of sick leave. 

Section 3 of the Sick Leave Act of March 14, 1936, 49 Stat. 1162, 
and section 3.8 of the new leave regulations, controlling the advance 
of sick leave, set or fix no limitation upon the time when an em- 
ployee may apply for an advance of sick leave, or upon the time 
within which the advance may be approved administratively. Ac- 
cordingly, if an employee on leave without pay because of illness and 
before return to duty is qualified, under the law and regulation, for 
an advance of sick leave, there is no prohibition against granting the 
advance of sick leave over a period that has passed, beginning 
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with the first day of leave without pay and extending for a continu- 
ous period, that is, including a period both before and after the 
administrative approval of the advance of sick leave. Compare 
question and answer 4, decision of February 29, 1944, B-40144. 

Section 3.7 of the new leave regulations, quoted in your letter, has 
no application to the advance of sick leave to which an employee is 
entitled when he goes on leave without pay because of illness—as 
is understood to be the situation here. 

Accordingly, questions (1) and (2), as above understood ana 
assumed, are answered in the affirmative. 


(B-40831) 


LEAVES OF ABSENCE—TEMPORARY EMPLOYEES—LEAVE ON LEAVE 
DURING TERMINAL LEAVE 


Section 4.2(b) of the Annual and Sick Leave Regulations, prohibiting the grant- 
ing of leave on leave during terminal leave, applies to employees whose tenure 
of service is indefinite and whose termination of service must be fixed 
after service has been rendered and has no application to deny temporary 
employees—who are appointed for definite periods of time not exceeding one 
year—the annual leave to which they are entitled by law and regulations 
for each full month of service, which includes both active service and leave 
lawfully granted. 


Comptroller General Warren to O. A. Zimmerli, Department of Agriculture, 
March 29, 1944: 


Reference is made to your letter of March 17, 1944 (A, Disburse- 
ment, Vouchers, Pay Roll), as follows: 


There is enclosed pay roll, Standard Form 1018, covering salary payment from 
March 1 to March 12 inclusive for Clarence I. Snyder, Sr. Bngineering Aide, 
SP-6, at $2,000, which voucher has been presented to me for certification. Doubt 
as to the propriety of certifying the voucher in the full amount is due to pro- 
visions in Executive Order No, 9414 dated January 13, as explained below: 

Section 1.1(i) defines month of service as 30 consecutive calendar days. Sec- 
tion 2.1(b) provides that temporary employees shall be credited with leave of 
2% days for each month of service, which after the first month may be credited 
at the beginning of the month in which it accrues. It is assumed that month of 
service includes both actual service and leave lawfully granted. Terminal leave 
is defined as the period between the last day of duty and the expiration of annual 
leave (Section 1.1(j)) and Section 4.2(b) states that annual leave shall not 
accrue while on terminal] leave. 

Mr. Snyder was a temporary employee appointed for a period of 60 days be- 
ginning on January 13, expiring close of Sunday, March 12. He was granted 
annual leave of 5 days from March 7 to 11 inclusive. While 5 days annual leave 
is earned by a temporary employee during a period of two months’ service, ques- 
tion arises whether such leave taken at the close of the work must be considered 
as terminal leave under Section 1.1(j) so as to prevent the accumulation of leave 
for the second month of service under 4.2(b). If classed as terminal leave, it 
appears that the employees could be allowed only 2% days leave for the full period 
of employment since no leave could be earned beyond the first month. In other 
words, if leave is not earned during the five days from March 7 to 11, there will 
have been earned only the 2% days attaching to the first month of service and 
the employee would be entitled to pay only to noon of March 9. 

Decision is desired as to whether under these circumstances the pay roll may 
be approved for the period March 1 to 12 or for the period to and including one- 
half of March 9, 
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Section 1.1(c) of the new leave regulations defines “temporary em- 
ployees” as those who are “appointed for definite periods of time not 
exceeding one year.” Under such an appointment, the termination 
of service of a temporary employee is determined in advance by his 
appointment. In other words, the appointment is made for a definite 
number of months of service during each of which months of service 
the employee earns 214 days of annual leave under section 1 of the 
Annual Leave Act of March 14, 1936, 49 Stat. 1161 and section 2.1(b) 
of the regulations. Section 4.2(b) of the new leave regulations, pro- 
hibiting the granting of leave on leave during terminal annual leave, 
applies to employees whose tenure of service is indefinite and whose 
termination of service must be fixed after service has been rendered, 
and accordingly has no application to deny temporary employees the 
annual leave to which they are entitled by law and regulations for 
each full month of service, which includes both active service and 
leave lawfully granted. 

Since Mr. Snyder was appointed for 60 days beginning January 13, 
he is entitled to 60 days pay including 5 days annual leave terminat- 
ing with Sunday March 12, 1944. 

The voucher, if otherwise correct, may be certified for payment. The 
voucher is returned herewith. 


(B-40872) 


APPLICABILITY OF SOCIAL SECURITY LAWS TO EMPLOYMENT BY 
UNITED STATES OF NATIVES IN FOREIGN COUNTRIES 


In the absence of a statute or treaty to the contrary, pay roll deductions may not 
be made pursuant to Brazilian Social Security laws from the salaries of 
Brazilian Nationals who are civilian employees of the Navy Department in 
Brazil, nor may employer contributions be made by the Navy Department for 
such employees under said laws. 


Comptroller General Warren to the Secretary of the Navy, March 29, 1944: 
I have your letter of March 20, 1944 (file JAG:III:JAR:lh), re- 
questing decision upon two questions therein stated, as follows: 


* * * (1) In the case of Brazilian Nationals who are civilian employees of 
the Navy in Brazil, may pay roll deductions be made pursuant to Brazilian Social 
Security laws? and (2) may the Navy make corresponding employer contribu- 
tions in the case of such employees under said laws? 


With your letter there was enclosed a copy of letter of January 22, 
1944, from the Commander Fourth Fleet, to the Assistant Secretary 
of the Navy, reading as follows: 


Reference: (a) Assistant SecNav 1st endorsement SOSED-4-hls; (SC) 
NB/EF12 dated 17 April 1943. 

(b) BuDocks Conf. ltr. NB213/A1-1, Serial Y&D 8251 dated 29 April 1948. 

Enclosure: (A), F. C. E. ltr. of instruction to Public Works Officers in Brazil— 
Serial 95 dated 19 January 1944. 

1. Reference (a) stated that this Command has been granted authority re- 
quested for blanket authority to employ and discharge civilian personnel as neces- 
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gary. Reference (b) established certain funds for carrying out maintenance 
work under the appropriation, “Maintenance Bureau of Yards and Docks in 
Brazil”, but did not include instructions with regard to the employment of 
Brazilian civilian personnel. 

2. Since the date of the references, this Command has greatly increased its 
employment of Brazilian native labor in order to accomplish the maintenance 
work load occasioned by the greatly increased naval activity in Brazil. It is 
expected with the conclusion of present fixed fee contracts that the direct employ- 
ment of Brazilian labor for Public Works Projects as well as maintenance will 
total well over 2,000 employees, all of whom will be Brazilian Nationals. This 
Command has assumed that these employees are to be employed under the same 
rules and regulations as govern other Civil Service employees of the United States. 
This view was confirmed by the Assistant Secretary of the Navy’s office at the 
time of the visit of the Fleet Civil Engineer to Washington in November 1943. 

8. Enclosure (A) is a summary of the policy adopted by this Command for 
the employment of Brazilian labor. As will be noted, it refuses cognizance of 
any Brazilian laws relative to the employment of labor and does not provide for 
Social Security deductions in accordance with the Brazilian law. 

4. On the occasion of the visit of the Fleet Civil Engineer to Washington, it 
was learned that a letter of policy was being issued by the Assistant Secretary of 
the Navy’s office covering the employment of native labor in the Southwest Pacific 
area and particularly Australia. The contents of this letter, which had not been 
signed, could not be ascertained but it was indicated that a copy would be for- 
warded for the guidance of this Command. This letter has not yet been received. 

5. In the interest of continuing present highly amicable relations between the 
Brazilian Government and the United States, it is the view of this Command that 
the present policy with regard to the employment of Brazilian labor may not be 
to the best interests of both Governments. This policy which is based purely on 
American law ignores all requirements of Brazilian law with reference to Social 
Security deductions, leave, notice in advance of discharge, etc. While it is recog- 
nized that the question of leave is purely an administrative matter which may be 
made to conform with Brazilian law in general and which is also true of the 
advance notice required on discharge, the failure to allow Social Security deduc- 
tions under the Brazilian law has been the source of a certain amount of dis- 
satisfaction on the part of Brazilian employees. It is considered desirable that 
this Command be permitted to depart whenever it considers necessary, from 
American Civil Service Regulations especially with regard to allowing pay roll 
deductions. 

6. It is requested that a full description of the policy the Department desires 
to be followed in the case of employment of native employees, be furnished this 
Command. There is available and will be forwarded if desired, a compendium of 
all Brazilian laws relating to the employment of labor. 


In numerous matters pertaining to the payment of foreign health, 
old age, and social security taxes with respect to the employment by 
the United States in its sovereign capacity of natives in foreign coun- 
tries, there has been followed consistently by this office the ruling con- 
tained in 6 Comp. Gen. 746, which held (syllabus) : 

The United States in the capacity of employer of subjects of foreign countries 
in its consulates, embassies, etc., abroad, is not required to comply with the laws 
of certain foreign governments requiring employers to pay premiums on old age 


and health insurance for employees, and consequently the appropriations under 
the Department of State are not available for the payment of such premiums. 


See, also, decisions of December 3, 1926, A-16355; May 1, 1928, 
A-22050; and April 13, 1932, A-41696. 

A similar position has been maintained by the Department of State 
with respect both to such payments in foreign countries generally, and 
to the deduction of the employee’s share under social security plans. 
There is quoted for your information the following diplomatic instruc- 
tion by the Assistant Secretary of State to the American Ambassador 
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in Poland, as appears in Volume IV of Hackworth’s Digest of Inter- 
national Law, at page 798 : 


It is stated by the Foreign Office that social insurance in Poland is based upon 
the general principle of the payment of insurance premiums by the employee 
and the employer with the reservation that insurance against accidents is ex- 
clusively for the account of the employer. The employer is obligated to pay 
to the insurance institution the full amount of his own and the employee's con- 
tribution, but has the right to deduct the employee’s share of the contribution 
at the time of payment of salary. 

The employer of the Polish employees in the American diplomatic and con- 
sular offices in Poland is the Government of the United States. The Polish 
Government cannot of course impose upon the Government of another sovereign 
State any obligation with respect to the payment of social insurance premiums 
of the nature indicated either on its own account or on behalf of its Polish 
employees. 

The question of whether the Department was authorized, with respect to the 
Czechoslovak employees in its Legation and Consulates in Czechoslovakia, to 
pay social insurance premiums of a similar nature stipulated in the laws of 
Czechoslovakia, was taken up with the Comptroller General, who in reply stated in 
part that the appropriations under the Department’s control are not available 
for such expenditure. ... 

In the circumstances the Department would not be in a position even voluntarily 
to observe the provisions of the Polish laws in question regarding the payment 
of social insurance premiums. Not only would it not be in a position to make 
payment for the share attributed to employers, but it would be unable to make 
payment on behalf of the Polish employees. There would be no objection, how- 
ever, to the making of arrangements for the employees themselves voluntarily 
contributing directly to the insurance institution not only their own share of the 
premiums but also, should they feel that by so doing they would gain a benefit, 
the share attributed under Polish law to the employer. 

The Department would have no objection to American diplomatic and con- 
sular officers voluntarily furnishing from time to time, upon request from the 
competent Polish authorities, information regarding changes in personnel and 
the amount of salaries paid. However, no obligation should be undertaken in 
this connection since American diplomatic and consular officers cannot appro- 
priately be made agents of the Polish Government and be required to assume 
affirmative duties to that Government. 

With regard to that phase of the Polish compulsory insurance which is wholly 
for the account of the employer, that is, insurance against personal injuries, 
it may be pointed out that under the Federal Compensation Act of the United 
States, this Government already provides for its civil employees, both American 
and foreign, without cost to them, benefits payable in cases of disability or death 
resulting from injuries sustained in the performance of duty. 


In that connection, there would appear to be controlling the Foreign 
Service Regulations of the United States, note 12 to section I-6, 
stating— 

With reference to foreign laws relative to social insurance and contracts of 
employment, the Department of State holds that one government cannot impose 
upon another sovereign state any obligation in this respect and that such laws 
are, therefore, inapplicable to Foreign Service establishments of the United States. 
This fact shall be made clear to persons engaged abroad for service in a Foreign 
Service office. 

Based, in part, upon the reciprocal immunity from such obligations 
which is granted by international law, the Congress of the United 
States has specifically exempted employment in this country in the 
service of a foreign government from the purview of the social security 
and unemployment compensation taxes. Act of August 10, 1939, 53 
Stat. 1883, 13885 ; 26 U.S. C. 1426 (b). 
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Accordingly, no statute or treaty having been noted justifying any 
other conclusion, both questions presented must be answered in the 
negative. With respect to the fifth paragraph of the above-quoted 
letter from the Commander Fourth Fleet, it should be called to atten- 
tion that the governing rule is not “based purely on American law” but, 
rather, is a rule of international law. Whether any action should be 
taken to establish another rule in the light of the particular situation— 
as to which this office expresses no opinion—your attention may be 
invited to an opinion of the Secretary of the Treasury in a quite similar 
matter (quoting II Hackworth’s Digest, 483) as follows: 

* * * Matters of foreign political policy are peculiarly the function of Con- 
gress and the treaty-making branches of the government to consider and deter- 
mine; the function of the executive department is to administer the law as it 


finds it, that is, as enacted by Congress or as formulated by treaty, without 
regard to matters of policy or expediency. 


If the deduction of the employees’ shares, with direct payment to the 
Brazilian Government, be felt to be a desirable and expedient end, the 
plan should be refered to the State Department for its approval and 
arangement, if necessary, with the local authorities. 


(B-40381) 


TRAVELING EXPENSES—JOINT TRAVEL BY PRIVATELY-OWNED AUTO- 
MOBILE—CIRCUITOUS TRAVEL FOR BENEFIT OF ACCOMPANYING 
EMPLOYEE 


Where, in connection with the interagency mileage conservation program, an 
official traveler driving a privately owned automobile on a mileage basis 
deviates slightly from his itinerary to accommodate an accompanying 
employee from another agency, resulting in additional mileage and subsistence 
payments to the driver-employee, such increased payments by the one agency 
for the benefit of the other need not be considered as a diversion of appropri- 
ated moneys prohibited by section 3678, Revised Statutes, since no ultimate 
excess cost results to the Government and it being assumed that the appro- 
priation bearing the burden in one instance will be relieved in another. 

Where, in connection with the interagency mileage conservation program, an offi- 
cial traveler driving a privately owned automobile on a mileage basis is re- 
quested by the mileage administrator or other authorized official of his own 
agency to deviate from his direct itinerary for the accommodation of an 
accompanying employee from another agency, the excess mileage and sub- 
sistence payable’ to the driver-employee by reason of the deviation need not 
be reimbursed to the appropriation bearing the excess burden unless the 
deviation exceeds 100% of the direct distance, in which event, the appropria- 
tion benefited by the extensive deviation should bear such share of the expense 
as may be agreed upon in accordance with section 601 of the Economy Act, as 
amended. 


Comptroller General Warren to the Price Administrator, Office of Price Admin- 
istration, March 30, 1944: 
There has been considered your letter of February 21, 1944, refer- 
ence 735: RWB, as follows: 


Reference is made to Revised Statutes, Section 3678, relating to the applica- 
tion of moneys appropriated. An interpretation respecting payment of mileage, 
in certain instances, for the usé of motor vehicles driven in the line of duty is 
requested as explained below. 
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The President, by memorandum of February 23, 1943, a copy of which is at- 
tached, directed the head of each department and agency using motor vehicles 
to designate a Government Mileage Administrator clothed with the authority 
to supervise the use of motor vehicles used in the government service. They 
were instructed to take all necessary steps to eliminate unnecessary uses. Mt 
the same time, the Administrator of the Office of Price Administration was given 
responsibility to supervise the Government Mileage Conservation Program in 
which each department should participate. 

In furtherance of this responsibility, former Price Administrator Prentiss M. 
Brown appointed an advisory body known as the Federal Government Mileage 
Coordination Committee, made up of representatives from the larger establish- 
ments. The Committee shortly thereafter recommended that a plan to coordinate 
interdepartmental federal field travel be worked out as an experiment in Atlanta. 
Results were sufficiently satisfactory to encourage the Committee to recommend 
the adoption of a similar plan in Boston. If the project then seemed feasible, 
consideration would be given to its extension throughout the country. 

Careful records in both instances were kept. They showed that during the 
first month of operation in Atlanta approximately 165,000 miles of travel were 
saved, use of automobiles was decreased 38 percent, and a saving of better than 
$6,000 in travel costs was made. ‘The results in Boston were even better. During 
the first month of operation, travel was reduced 366,000 miles, automobile travel 
decreased 42 percent, with a computed money saving of better than $16,000. 

Upon the basis of these results, the Committee’s recommendation that the 
plan be extended to eight additional large cities in which Federal activities are 
concentrated has been carried out. 

The devolpment of the plan has given rise to the following question upon 
which an opinion from your Office is needed: 

When a driver under travel orders using a privately owned automobile is re- 
quested either by the federal interdepartmental travel coordinator or by the mile- 
age administrator of his own department to deviate from the shortest route be- 
tween his points of travel in order to make possible a consolidation of travel with 
employees from other departments or agencies, can payment to the driver for 
the extra mileage and possible per diem caused by the deviation be made by 
the driver employee’s department without reimbursement from‘the departments 
or agencies of the riders?” 

Experience indicates that requests for deviation from the shortest travel route 
are very infrequent and ordinarily involve only a small amount of extra mileage. 
It is hoped that consideration may be given to the fact that whereas one depart- 
ment might extend the use of its travel facilities involving a deviation on a given 
trip, it would be expected that similar services on another occasion would be 
received by it, thus effecting substantial equalization of costs between departments 
and agencies. In each instance the amount of money involved would be com- 
paratively so slight that any attempt to establish a reimbursable procedure would 
create so many auditing problems that consolidations, where the question here 
under consideration is involved, would be discouraged to such an extent that the 
effectiveness of the interdepartmental travel plan might be lessened. 

It is submitted that this effort to eliminate duplication of travel facilities is 
done for the purpose of carrying out the President’s directive to save gasoline, 
tires, and automotive equipment, all of which are vital war materials. There 
is no intention that the will of the Congress be circumvented through the use by 
one department of appropriations designated for another. 

Any procedure will be welcomed which your Office suggests to safeguard the 
validity of claims for mileage and per diem payments where deviations are claimed 
to effectuate trip consolidations. 

For your further information, I am enclosing materials relating to the devel- 
opment of the interdepartmental travel plan. 


Section 3678 Revised Statutes, referred to in your letter, provides as 
follows: 


All sums appropriated for the various branches of expenditure in the public 
service shall be applied solely to the objects for which they are respectively made, 
and for no others. 


The President’s memorandum of February 23, 1948—which is ad- 
dressed “Tc tHe Heaps or Artz DeparTMENTs AND AGENCIES IN THE 
FeprraL GovERNMENT”’—requests each department and agency to ap- 
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point or designate a Government mileage administrator with authority 
to supervise the use of privately owned vehicles driven in the Federal 
service, to arrange for the pooling of vehicles “to clear requests for 
passenger car travel in advance,” and otherwise to take steps to effect 
a substantial reduction of total automobile mileage. In said memo- 
randum the President stated that he had “requested the Administrator 
of the Office of Price Administration to assume responsibility for super- 
vising our Government Mileage Conservation Program.” 

The Committee, referred to in your letter, after reviewing the opera- 
tions of the experimental plan for inter- and intra-departmental car 
sharing in effect at Boston and Atlanta, recommended that the same 
plan be put into effect elsewhere, which recommendation included a 
statement of the Committee’s policy, in part, as follows (quoting from 
the Committee’s report of November 5, 1943) : 

8. Participation in the plan by the various departments should be voluntary. 
However, it is urged that at any or all the designated areas all departments which 


operate either officially-owned passenger vehicles are privately-owned ones driven 
in the Federal service should fully cooperate. 


4. When a department agrees to participate, it is expected that its employees 
located within any or all of the designated areas will abide by the procedures 
which are set up locally to operate the plan. 

It is evident that when an official traveler deviates somewhat from 
his direct itinerary to comply with the assignments of an accompanying 
passenger traveling for another department, the immediate purpose 
served by such deviation is the business of the department in which 
the latter employee is engaged. However, since each such deviation 
is but a part of the general cooperative or reciprocative plan designed 
to reduce the cost of official travel and thereby conserve the appropria- 
tions of all the participating agencies and since it may be assumed that 
an appropriation which bears an excess travel expense burden under 
the plan in one instance will be relieved of a burden in another instance, 
it would seem that no good purpose would be served by requiring an 
appropriation adjustment with respect to each such deviation. 

In that view, the payment of travel expenses incurred during such 
a deviation would not contravene the statutory mandate prescribed by 
section 3678, Revised Statutes, supra, to the effect that the expenditure 
of appropriations be confined to the objects for which appropriated. 
Accordingly, and having regard for the fact that the cooperative ar- 
rangement recommended by the Committee in line with the President’s 
request entails no ultimate additional cost to the Government, the ques- 
tion posed in the sixth paragraph of your letter is answered in the 
affirmative, subject to these qualifications: 

(1) That the request for the deviation come from the mileage ad- 
ministrator or other officer authorized to direct travel in his own de- 
partment as contemplated by paragraphs 5 and 7 of the Standardized 
Government Travel Regulations, and 





DECISIONS OF THE COMPTROLLER GENERAL 739 


(2) That when the deviated distance is so great as to be more than 
100 percent of the distance by the direct route—as, for instance, in the 
case of an employee ordered to travel from Washington, D. C., to Phil- 
adelphia, via Pittsburgh, to accommodate an employee of another de- 
partment or agency—an appropriation adjustment will be made so 
that the appropriation of the agency whose work primarily is fur- 
thered by such ewtensive deviation will bear its proper share of the ex- 
pense as may be agreed upon (see section 601 of the act of June 30, 
1982, 47 Stat. 417, as amended, 31 U. S. C. 686). 


(B-5235) 


LEAVES OF ABSENCE—SUBSTITUTE POSTAL EMPLOYEES— 
BASIS OF ACCRUAL 


While annual and sick leave may be charged to postal employees only on days 
within their regular tour of duty, exclusive of Saturdays, Sundays and holi- 
days, under 89 U. S. Code 823, such leave accrues only upon the basis of the 
fiscal year, including each calendar day thereof. 

In view of the provisions of 39 U. S. Code 104 fixing 2,448 hours of service by 
substitute postal employees as the equivalent of one year’s service of a reg- 
ular employee (306 days of 8 hours each), a year’s annual and sick leave 
may not be credited to substitute postal employees for each 2,024 hours of 
substitute service (365 Shour days less 8 hours for each Saturday, Sunday 
and holiday of the year, which is the actual service required per year of reg- 
ular employees). 19 Comp. Gen. 177, amplified. 


Comptroller General Warren to the Postmaster General, March $1, 1944: 
I have your letter of March 15, 1944, as follows: 


In your letter dated August 9, 1939 (B-5235) you state in answer to question 
two that, “It is understood that 2,448 hours of substitute service is equivalent to 
one year’s service of regular employees (306 days of 8 hours each, sec. 104, title 
89, U. S. Code) and that one-twelfth or 204 hours of substitute service is equiva- 
lent to one month’s service of regular employees. Section 1 of the act provides 
that substitutes ‘shall be granted the same rights and benefits with respect to 
annual and sick leave that accrues to regular employees in proportion to the time 
actually employed’. Accordingly, if regular postal employees are credited with 
annual leave at the rate of 11%, days and sick leave at the rate of ten-twelfths 
of a day for each month of service, annual leave may be credited to substitute 
postal employees at the rate of 144 days and sick leave at the rate of ten-twelfths 
of a day for each 204 hours of substitute service actually rendered after July 18. 
1939, or after the completion of 2,448 hours of actual service whichever is the 
later. Hence, the first alternative in question two is answered in the affirmative, 
subject to the rules stated in answer to question one.” 

Section 104, Title 39, United States Code, provides that, for the purpose of fix- 
ing the rate of pay upon being appointed regular, substitute post office clerks and 
carriers shall be given credit for one year of service for every 2,448 hours of 
substitute service performed. With respect to the granting of sick and annual 
leave, Public Law, No. 492, approved April 30, 1940, states that substitutes shall 
be granted the same rights and benefits that accrue to regular employees in pro- 
re to the time actually employed, such leave to be available after serving 

2,448 hours of substitute time (39 U. 8S. C. 824d). 


Regular clerks and carriers are actually employed 2,024 hours per annum, com- 
puted as follows: 


Total hours in year (365 x 8) 

Less: Sundays (52 x 8 hours) 
Saturdays (52 x 8 hours) 
Holidays (8 x 8 hours) 


Net hours actually employed 
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In view of the provision that substitutes shall be granted the rights and 
benefits with respect to annual and sick leave that accrue to regular employees 
in proportion to the time actually employed and, as set out by the above tabula- 
tion, regular employees are employed only 168.66 hours per month or 2,024 hours 
per annum, a clarification of your ruling is requested with respect to the follow- 
ing questions: 

(1) Will annual leave accrue to each substitute clerk and carrier at the rate 
of 1.25 days for each 168.66 hours worked which is the number of hours a regular 
clerk or carrier is employed each month? 

(2) In a similar manner will sick leave accrue to substitute clerks and carriers 
at the rate of 6.66 hours for each 168.66 hours employed? 

(8) May a substitute clerk or carrier earn annual leave in excess of 1.25 days 
per month providing he is not credited with an amount exceeding 15 days per 
year? 


(4) Similarly, may a substitute clerk or carrier earn sick leave in excess of 
6.66 hours per month providing he is not credited with an amount exceeding 10 
days per year? 


In the decision of August 9, 1939, 19 Comp. Gen. 177, the first alter- 
native of question No. 2 was stated as follows: 


2. If your decision be that credit is permissible only for service performed 
subsequent to July 18, 1989, may credit be currently allowed at the rate of 1% 
days annual leave for each 204 hours of employment and 10/12 of a day sick leave 
be allowed for each 204 hours of employment * * 


The answer to that question, which was in the affirmative, was based 
upon the provisions of 39 U. S. Code 104, providing in pertinent part, 
as follows: 

Substitute clerks in first- and second-class post offices and substitute letter 
carriers in the City Delivery Service when appointed regular clerks or carriers 
shall have credit for actual time served, including time served as special-delivery 


messengers, on a basis of one year for each three hundred and six days of eight 
hours served as substitute or messenger * * *, 


See the first sentence of the answer to question No. 2, in said decision— 
quoted in the first paragraph of your letter. 

Referring to the third paragraph of your letter, while annual and 
sick leave may be charged to postal employees only on the days within 
their regular tour of duty, exclusive of Saturdays, Sundays and holi- 
days, such leave does not accrue to postal employees upon that basis, 
but rather, upon the basis of the fiscal year including every calendar 
day thereof. See 39 U.S .Code 823. Accordingly, since 89 U. S. Code, 
104, fixes 2,448 hours of substitute service as the equivalent of one 
year’s service of a regular employee (306 days of 8 hours each) there 
is no basis of law for crediting a year’s annual and sick leave to sub- 
stitute postal employees for each 2,024 hours of substitute service as 
suggested. 

Accordingly, all four questions presented in your letter are answered 
in the negative. 


(B-40619) 


PAY—DISCHARGES AND DISMISSALS—SUBSEQUENT 
REINSTATEMENT 


Where, upon the setting aside ‘by the Secretary of the Navy of a Coast Guard 
Reserve enlisted man’s court-martial sentence to a bad conduct discharge, 
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the man was given the option of returning to the naval service and sur- 
rendering his discharge or of returning his discharge for reissue as of a 
character warranted by his record, payment of the pay and allowances of 
his rating for the intervening period between the date of his discharge and 
the date of his return to duty in accordance with the option is not authorized. 


ay Comptroller General Yates to the Secretary of the Navy, March 31, 


There has been considered your letter of March 3, 1944, in which you 
request decision whether, under the circumstances stated in a letter 
dated February 23, 1944, from the United States Coast Guard, Earl K. 
Bruin, apprentice seaman, United States Coast Guard Reserve, legally 
is entitled to the active duty pay and allowances of his rating from 
August 21, 1943, to January 5, 1944. The said Coast Guard letter of 
February 23, 1944, presents the following facts: 


1. On March 24, 1943, Earl K. Bruin, Seaman second class, USCGR, was tried 
by summary court martial for (1) absent over leave 2 days, 16 hours, 30 minutes; 
(2) for drunkenness ; and was sentenced to forty (40) days confinement and a bad 
conduct discharge. The convening authority on March 27, 1948, approved the 
sentence but the bad conduct discharge was remitted provided Bruin maintained 
a satisfactory record for a period of six months. 

2. During Bruin’s probationary period, on May 24, 1943, he went absent without 
leave until May 27, 1943, 3 days, and as a result of summary court martial for 
this offense on July 12, 1943, was sentenced to 30 days’ confinement and loss of 
pay of $25.00. The sentence was approved July 20, 1943. 

3. Under date of August 20, 1943, Bruin was issued a bad conduct discharge 
from the Coast Guard Reserve pursuant to the sentence of summary court martial 
held on March 24, 1943. On October 30, 1943, by your direction, so much of the 
sentence of the summary court martial, as adjudged a bad conduct discharge, 
was set aside for the reason that the sentence of the court imposed more than one 
of the separate punishments which it was legally empowered to adjudge. 

4. By reason of the action in setting aside the bad conduct discharge, Bruin was 
advised on November 15, 1943, that if he desired to complete his term of enlistment 
in the Coast Guard Reserve to report to the District Coast Guard Officer, 5th Naval 
District, Norfolk, Virginia, or in case he did not desire to return to the Coast 
Guard, to forward his discharge certificate for reissue to another type of discharge 
warranted by his record. He reported as instructed on January 6, 1944, and was 
immediately assigned to duty at the Coast Guard Barracks, Little Creek, Virginia. 


Sections 9 and 17 of the act of February 16, 1909, 35 Stat. 621, 623, 
provide: 


Sec. 9. That the Secretary of the Navy may set aside the proceedings or remit 
or mitigate, in whole or in part, the sentence imposed by any naval court-martial 
convened by his order or by that of any officer of the Navy or Marine Corps. 

* . + a * * e 

Sec. 17. That all sentences of summary courts-martial may be carried into 
effect upon the approval of the senior officer present, and all sentences of deck 
courts may be carried into effect upon approval of the convening authority or his 
successor in office. 


The said section 17 of the act of February 16, 1909, was amended by 
the act of August 29, 1916, 39 Stat. 556, 586, which reads— 

No sentence of a summary court-martial shall be carried into execution until the 
proceedings and sentence have been approved by the officer ordering the court, or 
his successor in office, and by his immediate superior in command: Provided, That 
if the officer ordering the court, or his successor in office, be the senior officer 
present, such sentence may be carried into execution upon his approval thereof. 


In a decision dated January 11, 1936, A~68890, there was considered 
the case of an enlisted man of the Navy who had been dishonorably 
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discharged ‘therefrom pursuant to a sentence of a general court 
martial. In that case after the enlisted man had been discharged, 
the sentence was mitigated as to character of discharge by the Secre- 
tary of the Navy and as mitigated was remitted subject to the enlisted 
man’s conduct for a period of six months. At the time of remission 
by the Secretary of the Navy the enlisted man was ordered to return 
to the naval service and he complied with such order without delay. 
Applying the view expressed in the case of Harris v. Daniels, 279 F. 
844, it was held that the enlisted man was not legally out of the service 
by reason of the dishonorable discharge and that consequently, he 
was entitled to the pay of his rating from the day following such 
discharge to the day he returned to the naval service. 

The said decision of January 11, 1936, was distinguished in the 
case of Rey Eugene Deleon, seaman, second class, United States Navy, 
whose claim for pay and allowances between the date he received a 
bad conduct discharge and the date he returned to the naval service 
was considered in a decision dated July 12, 1943, to the Secretary of 
the Navy, B-33772. Deleon received his discharge pursuant to a 
sentence by a court martial, which sentence was later remitted by the 
Secretary of the Navy. After remission of the sentence the enlisted 
man returned to the naval service in accordance with advice from 
the Bureau of Naval Personnel that “if he desired to return to Naval 
custody he should report to Navy Recruiting Station, Seattle, Wash- 
ington, or if he did not desire to complete his enlistment he should 
forward to the Bureau of Naval Personnel the bad conduct discharge 
previously issued so that it might be reissued as of the character war- 
ranted by his record.” Based upon the permissive nature of the 
instructions for Deleon’s return to duty it was held in the said decision 
of July 12, 1943, as follows: 

* * * it appears that upon the remission of the bad conduct discharge by 
action of the Secretary, Deleon was given an election, either to return to the 
Navy or to be regarded as having been discharged, the character of the discharge 
to be redetermined. Clearly, the action thus taken did not have the effect of 
automatically restoring the individual involved to the status occupied prior to 
the finding and sentence. If he had failed either to report for completion of his 
enlistment or to return his discharge for amendment as to the character thereof, 
presumably the bad conduct discharge of January 29, 1942, would have been 
permitted to stand. Also, if he had elected to return the discharge for amendment 
as to the character thereof, it may be assumed that the effective date of the 
amended discharge would have remained as January 29, 1942. Under these cir- 
cumstances it is not reasonable to conclude that the action of Deleon in returning 
to the Navy almost a year after he had been discharged therefrom could operate 
to restore him to a pay status during such intervening period. 

See, also, decision dated September 21, 1948, B-36797. 

In the present case it appears that Bruin was given a bad conduct 
discharge on August 20, 1943, pursuant to the sentence of a summary 
court martial, which sentence, insofar as the discharge is concerned, 
was set aside by the Secretary of the Navy “for the reason that the 
sentence of the court imposed more than one of the separate punish- 
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ments which it was legally empowered to adjudge.” He was given 
the same option in that connection as was given to Deleon, whose 
case was considered in the decision of July 12, 1943; that is, he could 
return to the naval service and surrender his discharge or he could 
consider himself discharged, merely returning his discharge for re- 
issue as of a character warranted by his record. Actually Bruin re- 
turned to the naval service on January 6, 1944, but since his return 
was left to his choice, if he had failed to return, his bad conduct dis- 
charge, amended as to the character thereof, apparently would have 
been considered an effective termination of his status in the Coast 
Guard. Accordingly, you are advised that the enlisted man is not 
entitled to active duty pay and allowances of his rating for the period 
August 21, 1943 to January 5, 1944. 


(B-40735) 


PAY ROLLS—EVIDENCE REQUIREMENTS FOR ADDITIONAL 
IDENTICAL POSITIONS 


Where an original position has been previously allocated by the Personnel Classi- 
fication Division of the Civil Service Commission and an additional identical 
position is created administratively, the identification on the pay rell of the 
original position may be made by use of a Civil Service Commission number 
in lieu of the present procedure which requires a reference to the original 
position by the name of the incumbent occupying such position. 9 Comp. 
Gen. 261, modified. 

The creation of additional positions having duties and responsibilities identical 
with those of an existing position or positions previously finally allocated 
in the grade and class within the same bureau or office is a matter for ad- 
ministrative consideration and does not require the approval of the Personnel 
Classification Division of the Civil Service Commission before an employee 
may be appointed, promoted, or transferred to such additional position and 
paid the salary thereof. 


Comptroller General Warren to the President, United States Civil Service 
Commission, April 1, 1944: 


I have your letter of March 14, 1944, as follows: 


Your approval is requested for a change of explanation given in the “Remarks” 
column of the Commission’s Payroll for Personal Services. It is believed that 
paper work may be simplified and certain overlapping records may be abolished in 
our own Personnel Division if Comptroller General’s decision A—29340 (9CG261) 
— modified in respect to reporting appointments to identical additional posi- 
tions. 

The item in question comes under (2) of the above-mentioned decision which 
reads in part, 

“Where the position is ‘additional’ there should appear in the remarks column 
of the payroll sufficient information to show (1) the date of creation and place- 
ment in a particular grade and class by the administrative office, and (2) ref- 
erence to the position by name of the incumbent having identical duties and re- 
sponsibilities previously allocated by the Personnel Classification Board in the 
same grade and class and under the same bureau, office or other appropriation 
unit; also date of appointment, official title of the appointing officer, date of en- 
trance on duty and date of oath.” 

It is proposed that reference to identical additional positions be permitted by 
use of Civil Service Commission number rather than by name of the incumbent 
of the model position. For example, instead of 
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“Position identical and additional to position occupied by Richard Roe.” 
the payroll note would show, 

“Position identical and additional to CSC No. ------. ? 

Identification of duties, service, grade, allocation date, etc. of the model posi- 
tion (previously allocated by the Civil Service Commission) would be accom- 
plished by referring to position number rather than to the name of the person 
who occupies the model position. Bach Civil Service Commission number refers 
to a job description on file with the Civil Service Commission and therefore pro- 
vides absolute identification of the position and provides data for a complete 
audit if desired. 

Will you please advise us whether the proposed modification is permissible. 

The creation of additional positions is a matter for administrative 
consideration and does not require the approval of the Personnel 
Classification Division of the Civil Service Commission before an 
employee may be appointed, promoted, or transferred to such addi- 
tional position and paid the salary thereof. 9 Comp. Gen. 101. Con- 
sequently, under present audit procedure it is required that a reference 
to the original position by the name of the incumbent occupying 
such position be shown on the pay roll. This reference permits a 
determination that the position has been previously allocated and 
obviates the necessity of again showing on the pay roll the date of 
receipt in the administrative office of the original allocation of the 
position. 

Since the position previously allocated, to which an additional 
identical position is created administratively will be identified by 


number, rather than the name of the incumbent of the former position, 
the proposed modification will meet the requirements of the audit by 
this office and, accordingly, is approved. 


(B-40885) 


COMPENSATION—DOUBLE—LEAVES OF ABSENCE—CONCURRENT EM- 
PLOYMENT BY FEDERAL GOVERNMENT AND UNITED NATIONS 
RELIEF AND REHABILITATION ADMINISTRATION 


The receipt of compensation by an employee of the Securities and Bxchange 
Commission while on terminal annual leave from that agency concurrently 
with receipt of compensation as an employee of the United Nations Relief 
and Rehabilitation Administration—an international agency—would not 
contravene the dual compensation statute of 1916, it being assumed that if 
and when funds are provided for by Congress for this country’s participation 
in the Administration such funds will be intermingled with grants made by 
—_ allied United Nations and, as such, will lose their status as Federal 


Comptroller General Warren to the Chairman, Securities and Exchange Com- 
mission, April 1, 1944: 


I have your letter of March 21, 1944, as follows: 


On March 6, 1944, an employee of the Securities and Exchange Commission 
voluntarily transferred to the United Nations Relief and Rehabilitation Admin- 
istration, which agency, according to our information, does not come within the 
purview of the uniform leave regulations. 
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When this employee discontinued his active service with the Commission he 
had to his credit, 77 days and 7 hours annual leave. He has submitted an appli- 
cation for this leave on the basis that the payment thereof from appropriations 
available to this Commission, during the same period that he is receiving pay 
from the above mentioned administration, would not constitute a violation of the 
Dual Compensation Laws. In your decision of February 2, 1942 [1944], 
(B-39634) [23 Comp. Gen. 564] it was held that “the United Nations Relief and 
Rehabilitation Administration—an International Agency—does not come within 
the terms of an ‘executive department or independent establishment of the 
government, or any bureau or office thereof’ as those terms are used in Section 
601 of the Economy Act as amended * * *” 

I would appreciate your advice as to whether it would be proper for the 
Securities and Exchange Commission to carry this employee on its payroll in a 
pay status for the duration of the annual leave for which he has made applica- 
tion, while he is drawing compensation from the United Nations Relief and 
Rehabilitation Administration. 


Section 58, Title 5, U. S. Code, provides: 


Double salaries. 

Unless otherwise specifically authorized by law, no money appropriated by any 
act shall be available for payment to any person receiving more than one salary 
when the combined amount of said salaries exceeds the sum of $2,000 per annum. 
(May 10, 1916, ch. 117, §6, 39 Stat. 120; Aug. 29, 1916, ch. 417, 39 Stat. 582). 


The United Nations Relief and Rehabilitation Administration “is 
an international agency, created on November 9, 1943, through the 
signing of an Agreement at the White House by the United Nations 
and other nations associated with them in the war,” and the “operat- 
ing funds of the organization are contributed by the member nations 
which have not been invaded. The Council has recommended as a 
basis for the contribution of such nations one percent of their national 
income for the year ending June 30, 1943. Administrative expenses, 
on the other hand, are shared by all member governments.” (Quot- 
ing from United States Government Manual, Winter 1943-44). 

I do not find that any appropriation has been made by the Congress 
for participation by the United States in the work of the Administra- 
tion, or that any allotments of existing appropriated funds have been 
made thereto. (See H. J. Res. 192, now receiving the consideration of 
the President [Public Law 267, March 28, 1944, 58 Stat. 122]). Hence. 
any payment now being made to the involved employee by the Admin- 
istration does not involve federally appropriated funds. It is assumed, 
too, that if and when funds are provided for by the Congress for this 
country’s participation in the Administration, such funds will be 
intermingled with grants made by other allied United Nations and, 
as such, will lose their status as Federal funds. Compare 14 Comp. 
Gen. 916; 16 id. 613, 776. 

In the light of the foregoing, the concurrent receipt of campensa- 
tion from the Securities and Exchange Commission for the| accrued 
leave and compensation for services rendered to the United| Nations 
Relief and Rehabilitation Administration would not contravene the 
provisions of 5 U. S. C. 58, supra. Hence, the question posed in the 
concluding paragraph of your letter is answered in the affirmative. 
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(B~40815) 


APPROPRIATIONS — AVAILABILITY — MEDICAL EXAMINATIONS OF 
FORMER EMPLOYEES APPLYING FOR RESTORATION TO CIVILIAN 
POSITION AFTER DISCHARGE FROM ARMY 


Where a former employee of the Wage and Hour Division, Department of Labor, 
after receiving a medical discharge from the Army, applied for restoration 
to his civilian position pursuant to section 8 of the Selective Training and 
Service Act of 1940, and it was administratively determined as in the interest 
of the United States to require the employee to undergo a medical examina- 
tion prior to restoration to determine that his condition was not such as to 
disqualify him for performance of his civilian duties, the expense of such 
examination may be charged to the Division’s appropriation for miscellaneous 
expenses. 22 Comp. Gen. 243, distinguished. 


Comptroller General Warren to Albert A. Breunig, Department of Labor, April 
4, 1944: 


Reference is made to your letter of March 16, 1944 (BM: AAB: AS), 
as follows: 


There has been submitted to us by a Dr. Jacob E. Finesinger, of the Massa- 
chusetts General Hospital, Boston, Massachusetts a claim for professional serv- 
ices (psychiatric examination) rendered to one of our employees, Irving Feldman, 
after he received a medical.discharge from the U. S. Army, at Camp Patrick 
Henry, on October 21, 1943, it being required by our Director of Personnel that 
such be had before action could be taken on his application for reinstatement 
as an Inspector for this Division. 

The writer, not being able to find a ruling on such a case asked our Director 
of Personnel for his authority in directing that bill for such services be presented 
to us for payment and he quoted Comptroller General’s Decision B-—27022, Vol. 22, 
Page 32. The writer, however, understands that B-27022 applies only in cases 
where the employee is working under conditions or with materials that may 
jeopardize his health, and feels that the instant case falls under the purview of 
your decision B—28703, Medical Examinations—Applicants for Positions—Cost 
Liability, contained in your letter to Col. Ray H. Larkins, U. S. Army, September 
18, 1942,—22 C. G. 248. 

There are others here who disagree with this view because in this instance 
they hold that the soldier, a former employee, received a medical discharge from 
the army and is merely applying for reinstatement td his old position, and that the 
psychiatric examination ordered prior to the desirability of reinstating an indi- 
vidual who received such a discharge from the Army was more in the interest and 
for the protection of the Government than in the interest of the individual. Such 
examinations they claim are preventative measures and do not fall into the 
same category of entrance examinations required of new applicants for Civil 
Service positions. 

Since there will undoubtedly be many more cases of this kind, now that the 
armed services are receiving by induction men of lower physical standards than 
have been available heretofore, your consideration of the instant claim will be 
appreciated and your decision as to the propriety of my certification of the 
voucher is requested. 

Attached are the voucher and copies of correspondence relating to this claim. 


In the decision of July 14, 1942, 22 Comp. Gen. 82, cited in your letter, 
it was stated in pertinent part, as follows: 


It has been long recognized that the expense of medical treatment for civilian 
employees of the Government is personal to the employee and that there is no 
authority for the payment thereof from public funds unless provided for in the 
contract of employment or by statutory enactment or valid regulation. 6 Comp. 
Dec. 955 ; 8 id. 296, 11 id. 177; 16 id. 99; 3 Comp. Gen. 111; 18 id. 533. 

There has been found no provision either of statute or regulation specifically 
authorizing payment of the cost of these examinations from public funds, and, 
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presumably, the contracts of employment of the employees contain no such 
provision. : 

However, this office has held that where the circumstances are such that medical 
attention to an employee—including inoculation or vaccination to which these ex- 
aminations seem more or less akin in view of their precautionary nature—may 
be considered as primarily for the benefit of the Government rather than the 
employee, the expense thereof may properly be paid from appropriated funds. 2 
Comp. Dec. 347; 6 id. 447; 60 MS Comp. Dec. 1425; A-29752, December 17, 1929; 
A-32786, August 8, 1980; A-97344, August 26, 1938. Cf. 15:Comp. Gen. 20. 

In the other decision cited in your letter, namely, the one rendered 
September 18, 1942, 22 Comp. Gen. 243, 245, in which the rule in the 


earlier decision was distinguished, it was held: 


Unless provided for by statute or in an appropriation act, the cost of medical 
examinations to determine physical eligibility or fitness for appointment to civilian 
Federal positions is required to be regarded as a personal expense chargeable to 
the applicants for positions and may not be charged to the Government. See the 
authority contained in the appropriation provided for the Civil Service Commis- 
sion “for reimbursement of the Veterans’ Administration for services rendered the 
Commission in connection with physical examinations of applicants for and the 
employees in the Federal classified service,” quoting from the act of June 27, 
1942, Public Law 680, 56 Stat. 396. 


Section 8 of the Selective Training and Service Act of 1940, ap- 
proved September 16, 1940, 54 Stat. 890, authorizes restoration of an 
employee upon return from active military duty in his former posi- 
tion or a position of like seniority, status and pay, provided he “(1) 
receives such certificate, (2) is still qualified to perform the duties of 
such position, (3) makes application for reemployment within forty 
days after he is relieved from such training and service.” See, also, 
section 7 of the act of August 18, 1941, 55 Stat. 627. ’ 

Referring to condition (2) of the Selective Training and Service 
Act, supra, the statute is silent as to whether the burden and expenses 
of establishing that the returning employee is still qualified to per- 
form the duties of his former position or of another position is upon 
the Government or the returning employee. On the other hand, the 
statute manifests an intention on the part of the Congress that em- 
ployees returning from active military duty, if they so desire and are 
qualified, shall be restored to their civilian positions or positions of 
like seniority, status and pay. Hence, there appears a substantial basis 
for the view that the status of such an applicant for restoration to his 
former position—the application being filed as a matter of statutory 
right—is not required to be regarded as being the same as the status of 
an applicant for initial appointment to a Federal position within the 
meaning of the rules embodied in the decision, supra, regarding the 
expense of medical examinations, there being for noting in that con- 
nection that under section 8 (c) of the act, supra, 54 Stat. 890, a per- 
son who is restored to a position in accordance with the act “shall be 
considered as having been on furlough or leave of absence during his 
period of training and service.” When an employee returns from 
active military duty and makes application within the prescribed pe- 
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riods to be restored to a civilian position, believing himself to be quali- 
fied to perform the duties of the civilian position to which it is pro- 
posed to restore him, any medical examination thought necessary by 
the administrative office to protect the interest of the United States 
is made at the request, and for the benefit, of the Government, rather 
than at the request, and for the benefit, of the employee. 

In the correspondence submitted by you it is stated in material part 
as follows: 
It would be Mr. Feldman’s duty as a Wage-Hour Inspector to perform the inter- 
view, inspection and review work required to determine compliance with the 
Fair Labor Standards Act and the Public Contracts Act, the inspection and re- 
view work involved in War Production Board audits to determine compliance 
with priority regulations regarding purchase and use of critical war materials, 
and/or the interview, inspection, rulings and review work involved in the wage 
stabilization program of the War Labor Board; and to perform other duties as 
required. In addition to meeting the minimum standards of education and ex- 
perience, it is necessary that an inspector possess the following personal traits ; 
Initiative ; resourcefulness ; keen powers of observation ; integrity ; tact and cour- 
tesy ; good judgment; appropriate bearing; willingness to travel; good physical 
condition. 

In the instant case, while the medical discharge from the Army 
(apparently because of a mental or nervous condition) may not per se 
disqualify the former employee from civilian duty, nevertheless, in 
view of the nature of the duties performed by an inspector, as above 
indicated such a discharge from the Army reasonably may be re- 
garded by the administrative office as raising a doubt in the matter, 
justifying the expenditure in the interest of the United States under 
the appropriation sought to be charged “Miscellaneous Expenses, 
Wage and Hour Division, Department of Labor, 1944,” act of July 12, 
1943, 57 Stat. 498, Public Law 135 for the cost of the medical examina- 
tion given to Irving Feldman to determine definitely that his con- 
dition is not such as to disqualify him for performance of the duties 
of an inspector, the designated appropriation providing, in material 
part, as follows: 

Miscellaneous expenses (other than salaries): For necessary expenses, other 
than salaries, of the Wage and Hour Division in performing the duties im- 
posed by the Fair Labor Standards Act of 1938 and by the Act to provide con- 


ditions for the purchase of supplies and the making of contracts by the United 
States, approved June 30, 1986 (41 U. S. C. 88), including * * *. 


That is to say, the rule stated in 22 Comp. Gen. 32, and in other de- 
cisions involving cases where the medical examination was given in 
the interest of the United States, is applicable in this case, rather than 
the rule stated in 22 Comp. Gen. 243 involving the case of an appli- 
cant for initial appointment to a Federal position. 

Accordingly, the voucher, if otherwise correct, may be certified for 
payment. 

The voucher and supporting papers are returned herewith. 


. 
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* (B-40863) 


PUBLIC BUILDINGS—PAINTING AND RENOVATING—GENERAL v. 
SPECIFIC APPROPRIATION AVAILABILITY 


Since funds were appropriated to the Public Buildings Administration, Federal 
Works Agency, in the Independent Offices Appropriation Act, 1944, specifi- 
cally for “the repair, preservation, and upkeep of all completed public build- 
ings under the control of the Federal Works Agency,” paint purchased with 
funds of the Federal Communications Commission appropriated for “re- 
pairs to buildings” may not be used for ordinary painting and renovating 
of space occupied by the Commission in a public building in Washington, 
D. ©., under the control of the Federal Works Agency, even though such 
paint may be of a higher grade than that used by the Public Buildings Ad- 
ministration and the use thereof would be more economical in rendering un- 
necessary frequent paintings. 


Comptroller General Warren to the Chairman, Federal Communications Com- 
mission, April 4, 1944: 

I have your letter of March 20, 1944, requesting decision whether 
the Federal Works Agency lawfully may accept paint purchased by 
the Federal Communications Commission for use in painting the 
executive offices of the Commission located in the New Post Office 
Building, Washington, D. C. It is stated that maintenance of said 
building is under the jurisdiction of the Superintendent, Post Offices 
and Internal Revenue Group, Federal Works Agency ; that ordinarily 
the work of painting such offices is performed by the Federal Works 
Agency without cost to the Commission, but that the quality of paint 
used is of so inferior a grade that frequent paintings are necessary ; 
and that each such renovation is costly to the Commission in that 
operations are practically suspended and the Commission is put to 
expense for cleaning rugs, polishing furniture, and hiring laborers 
to move file cases and furniture, and replacement after completion. 

It is further stated that the Commission has in stock a high grade 
paint which it desires to use in renovating Commission space; that 
the Federal Works Agency has declined to accept such material for 
this purpose on the ground that moneys appropriated for mainte- 
nance purposes includes the purchase of paints used by such agency; 
but that when questioned regarding the legality of an agency furnish- 
ing its own material it was stated that “to their knowledge a statute 
prohibiting such an arrangement was non-existent.” It is pointed 
out that the Commission likewise is allotted moneys under its ap- 
propriation for repairs to buildings and grounds. Decision also is re- 
quested whether the Commission, if necessary, may solicit,and award 
contracts for painting and renovating its offices in said New Post 
Office Building. 

Section 1, Title 40, U. S. Code, provides: 


The Public Buildings Administration in the Federal Works Agency shall have 
the absolute contro] of and the allotment of all space in the several public build- 
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ings owned or buildings leased by the United States in the District of Columbia, 
with the exception of the Executive Mansion and office of the President, Capitol 
Building, the Senate and House Office Buildings, the Capitol power plant, the 
buildings under the jurisdiction of the Regents of the Smithsonian Institution, 
and the Congressional Library Building, and shall from time to time assign and 
allot, for the use of the several activities of the Government, all such space. 

The appropriation for the Public Buildings Administration, Fed- 
eral Works Agency, contained in the Independent Offices A ppropria- 
tion Act, 1944, Public Law 90, approved June 26, 1943, 57 Stat. 176, 
provides: in express terms for “the repair, preservation, and upkeep 
of all completed public buildings under the control of the Federal 
Works Agency” including “buildings operated by the Treasury and 
Post Office Departments in the District of Columbia.” Thus, funds 
were appropriated to the Federal Works Agency for the specific pur- 
pose of painting and otherwise maintaining the New Post Office 
Building, Washington, D. C., and necessarily, of course, for the pur- 
chase of materials incident to such work. But, as pointed out in your 
letter, the appropriation for the Federal Communications Commis- 
sion contained in the same act—that is, the Independent Offices 
Appropriation Act, 1944—authorizes the use of funds appropriated 
therein for the “improvement and care of grounds and repairs to 
buildings, not to exceed $5,000.” 

The fact that the Commission has the desired paint avasable in 
stock in the instant situation is of no material significance, since, 
presumably, it was purchased under authority of law. That is to 
say, the question still is whether the funds of the Commission properly 
may be expended in connection with the upkeep and repair of space 
occupied in a building under the jurisdiction and control of the Fed- 
eral Works Agency. And, of primary concern in the determination 
of that question, is the provision of law which requires that— 




























































































Except as otherwise provided by law, sums appropriated for the various 
branches of expenditure in the public service shall be applied solely to the objects 
for which they are respectively made, and for no others. (Section 3678, Revised 
Statutes, 31 U. S. C. 628.) 














It is well settled that where an appropriation is available for a spe- 
cific object, another appropriation cannot be used for the same work 
unless it clearly appears that it was the intention of the Congress that 
such other appropriation should be available in addition to the specific 
appropriation. 20 Comp. Gen. 272; 23 id. 481. And it would seem 
that such intent should be unmistakably clear where both involved 
appropriations are contained in the same act, as in the instant case. 
Were the executive offices in the New Post Office Building the only 
space occupied by the Federal Communications Commission, it well 
might be argued that the Congress must have intended the funds of 
the Commission to be available for repairs to such premises, as other- 
wise the appropriation provision for “repairs to buildings” would be 
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meaningless. But, it being understood that the Commission occupies 
space in many buildings outside the District of Columbia in connec- 
tion with its activities in the field, there appears no reasonable basis 
for such an argument in this instance. 

Also, it has been held that where certain repairs are made necessary 
by reason of the specialized work of the agency occupying the premises, 
the expense thereof properly is chargeable to the appropriation for 
the activity to be benefited rather than to the public building appro- 
priation. See 16 Comp. Gen. 816, and cases cited therein. However, 
it would appear that ordinary painting and renovating of premises 
from time to time is work which would be necessary for the occupancy 
thereof by any Government office force. C7. 17 Comp. Gen. 1050. 

While it may be, as indicated by your letter, that the Federal Works 
Agency presently is using paint of an inferior grade in the upkeep 
of the building involved, and that the use of such paint is uneconom- 
ical from a practical standpoint, nevertheless, the selection of the type 
of paint to be used in the maintenance and repair of the building has 
been left by the Congress to the discretion and judgment of the offi- 
cials of the Federal Works Agency, and the fact that the agency occu- 
pying the building may prefer a different paint is no justification for 
using appropriated funds—or paint purchased with such funds— 
which otherwise are not available for the object desired. 

In view of the foregoing, it must be concluded that having appro- 
priated funds to the Federal Works Agency for the specific purpose 
of painting and renovating public buildings under its control, includ- 
ing space occupied by the Federal Communications Commission in 
the New Post Office Building, Washington, D. C., the Congress could 
not have intended that the funds of the Commission—or paint pur- 
chased with such funds—be used for such work, and that, therefore, 
either of the arrangements proposed in your letter is prohibited by 
section 3678, Revised Statutes, supra. 


(B-40965) 


CONSCIENTIOUS OBJECTORS ASSIGNED TO GOVERNMENT AGEN. 
CIES—CASH ALLOWANCE IN LIEU OF SUBSISTENCE, ETC., DURING 
PERIOD OF ABSENCE ON FURLOUGH 


As the commuted allowance paid to conscientious objectors assigned by the 
Director of Selective Service to the Weather Bureau on “work of national 
importance” is not considered or paid as compensation, but rather, to cover 
sundry subsistence and maintenance expenses incurred in connection with 
utilizing the services of qualified conscientious objectors on such work, 
conscientious objectors who are assigned to such work may be paid said 
allowance during periods of absence on furloughs duly authorized under 
proper rules and regulations. 
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Comptroller General Warren to Leonard B. Corwin, Department of Commerce, 
April 4, 1944: 


Reference is made to your letter of March 18, 1944, as follows: 


The undersigned is in charge of a project conducted by the Weather Bureau at 
Mt. Weather, Va., under the appropriation “1345914.004, Working Fund, Com- 
merce, Weather Bureau, 1944, (Advance from ‘1741502.4 Aviation, Navy, 1944.)’” 
The work is being performed by Selective Service Assignees. 

By Comptroller General’s Decision it was determined that an allowance cover- 
ing “food, lodging, medical care, clothing, toilet articles and miscellaneous 
personal needs” was deemed to be appropriate and legal. 

The question has been raised as to the legality of payment of this allowance 
for periods of furlough absence. 

For the month of January payments have been made only for those days when 
assignees were not on furlough. The attached voucher covers payments for those 
periods of furlough. Attached are copies of letters received from another Federal 
agency utilizing the services of Selective Service Assignees und paying them an 
allowance in a similar fashion to the situation at Mt. Weather. 

Your decision is respectfully requested as to whether or not the expenses 
covered by this voucher are legally payable from the appropriation referred to 
above. 

It would appear that the referred-to Selective Service assignees 
are of the class commonly known as conscientious objectors certain 
allowance for which was the subject of decisions of April 27, 1948, 
22 Comp. Gen. 995, and September 1, 1943, 23 Comp. Gen. 153. In the 
former decision it was held that funds made available to the Weather 
Bureau for carrying out its otherwise proper functions could be used 
for the payment of maintenance expenses (such as for food, shelter, 
work clothes, medical care, transportation, etc.) necessarily incurred 
in connection with utilizing the services of qualified conscientious 
objectors who might be assigned to the Weather Bureau to aid in the 
accomplishment of work of the nature described in the applicable 
appropriation act. In the latter decision it was held that if, as a matter 
of administrative expediency, it would be preferable to commute sun- 
dry subsistence and maintenance items of expense in the form of a 
small cash allowance, this office would not object to the payment of such 
allowance to conscientious objectors from otherwise available appro- 
priations. Also, it was stressed that the allowance contemplated was 
not to be considered or paid as in the nature of compensation. 

In that view of the matter there would appear to be no direct 
relationship between the amount of the allowance and the services 
actually rendered. That is to say, the allowance is not computed 
upon the basis of so much for so many hours or days of work per- 
formed, but rather, such allowance apparently is based upon an 
estimate of the needs of the conscientious objectors or assignees dur- 
ing the particular period they are under the supervision or control 
of the agency to which assigned. Accordingly, in the absence of 
administrative provision otherwise, absence of the assignees here 
involved on furloughs duly authorized under proper rules and regu- 
lations—primarily an administrative matter—would have no effect 
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apon such administratively approved allowances. Hence, the sub- 
mitted vouchers, if otherwise correct, may be certified for payment. 
The vouchers are returned herewith. 


(B-40496) 


SUBSISTENCE—PER DIEMS—PERSONS “EMPLOYED BY” GOVERN- 
MENT WITHOUT COMPENSATION WHILE SERVING AWAY FROM 
THEIR HOMES 


A person appointed to serve without compensation as deputy chairman and 
executive director of the War Manpower Commission under the statutory 
authority to pay actual transportation and other necessary expenses, and 
not to exceed $10 per diem in lieu of subsistence, of persons serving in an 
advisory capacity to or employed by any constituent agency under the 
Office for Emergency Management without other compensation from the 
United States is an officer or employee of the United States within the 
meaning of section 10 of the act of March 3, 1933, prohibiting payment to 
officers and employees of actual expenses of travel in excess of the lowest 
first-class rate for the transportation facility used. 

Where the statutory authority to pay actual transportation and other necessary 
expenses and not to exceed $10 per diem in lieu of subsistence of persons 
serving in an advisory capacity to or employed by any constituent agency 
under the Office for Emergency Management without other compensation 
from the United States is limited to periods during which they are away 
from their homes, a person employed by any such agency under said authority 
whose home is in Glen Ridge, New Jersey—a. part of the metropolitan dis- 
trict of New York City—is entitled to per diem computed from the time he 
left New York to the time of his arrival back in New York, rather than 
from and to Glen Ridge, New Jersey. 


Comptroller General Warren to Harold Dotterer, War Manpower Commission, 
April 5, 1944: 


Reference is made to your letter of March 1, 1944, as follows: 


The attached voucher covering travel performed by Lawrence A. Appley, who 
is serving without compensation as Deputy Chairman and Executive Director of 
the War Manpower Commission, has been submitted to me fer certification and 
payment by the Division of Disbursements of the Treasury Department. 

Mr. Appley was appointed to serve without compensation under the following 
provision of Public Law 189, 78th Congress, approved July 12, 1943: 

“* * * and actual transportation and other necessary expenses, and not 
to exceed $10 (unless otherwise specified) per diem in lieu of subsistence, of per- 
sons serving while away from their permanent homes or regular places of business 
in an advisory capacity to or employed by any of such agencies without other com- 
pensation from the United States,” 

The letter of appointment from the Chairman of the War Manpower Commis- 
sion to Mr. Appley states that his services will be without compensation but, 
“You will be reimbursed for actual transportation and other necessary expenses 
and you will be allowed $10.00 per diem, in lieu of subsistence, in accordance with 
provisions of the National War Agencies Appropriation Act, 1944, when you are 
away from home (Glen Ridge, New Jersey) on official business connected with the 
War Manpower Commission.” 

Travel Order WMC-—2028 dated December 31, copy of which is attached, author- 
izes Mr. Appley to travel from Glen Ridge, N. J. to any and all points within the 
continental limits of the United States and the Dominion of Canada and return 
to Glen Ridge, N. J., visiting these points in such order and as often as may be 
necessary. On this travel order all reference to the Standardized Government 


Travel Regulations and the fiscal regulations of the War Manpower Commission 
has been eliminated. ; 
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An examination of this voucher indicates that Mr. Appley in traveling from 
Glen Ridge, N. J. to Washington, D. C. and return has used accommodations other 
than standard lower berths. In view of the fact that Mr. Appley is traveling 
under the provision which allows “actual transportation and other necessary 
expenses,” and under a travel order which eliminates all reference to the Stand- 
ardized Government Travel Regulations, am I as Certifying Officer authorized 
to approve such travel or should a deduction be made from the voucher for the 
difference between standard and superior accommodations? 

The voucher also discloses that Mr. Appley claims per diem from the time 
of leaving his home, Glen Ridge, N. J., until his return. Glen Ridge is 16 
miles from New York City and it requires approximately one hour to travel from 
Glen Ridge, N. J. to New York City. In view of the distance from New York City 
and the travel time involved, I am inclined to believe that Glen Ridge, N. J. 
should not be considered as a part of the metropolitan area of New York City. 
If my assumption is correct, then per diem should be allowed Mr. Appley from the 
time of his departure from Glen Ridge, N. J. (his home) until his return there. 
However, I am aware of 22 C. G. 512; id. 129 and before certifying the voucher 
for payment would like to know whether per diem should be allowed as claimed 
or only from the time Mr. Appley leaves New York City. 


Section 10 of the act of March 3, 1933, 47 Stat. 1516, provides: 


Whenever by or under authority of law actual expenses for travel may be 
allowed to officers or employees of the United States, such allowances, in the case 
of travel ordered after the date of enactment of this Act, shall not exceed the low- 
est first-class rate by the transportation facility used in such travel. 

It is stated in your letter that Mr. Appley holds the position of deputy 
chairman and executive director of the War Manpower Commission, 
and that statement is corroborated by the fact that Mr. Appley has 
signed the voucher in said capacity. In other words, it appears that 
he is “employed by” the War Manpower Commission in that capacity 
and that he is not one of the “persons serving while away from their 
permanent homes or regular places of business in an advisory capacity” 
(quoting from the appropriation provision quoted in your letter). 
Hence, it is reasonable to conclude that Mr. Appley is one of the “officers 
or employees of the United States” authorized to receive reimbursement 
of actual expenses for travel to whom section 10 of the act of March 3, 
1933, 47 Stat. 1516, is directed. In that connection, see decision of 
October 27, 1941, 21 Comp. Gen. 377, 378, holding as follows (quoting 
from the syllabus) : 

A nonsalaried National Defense Mediation Board member is not entitled to 
engage superior rail accommodations, such as a bed room, the prohibition in sec- 
tion 10 of the act of March 3, 1933, against paying officers and employees of the 
United States actual expenses of travel in excess of the lowest first-class rate for 
the transportation facility used being for application to such members. 

Accordingly, referring to your first question, there should be de- 
ducted from the voucher the difference between the cost of a lower berth 
and the cost of superior accommodations actually used by the traveler. 

In decision of August 8, 1942, 22 Comp. Gen. 129, cited in your letter, 
it was held (quoting from the syllabus) : 

Where the statutory authority to pay actual transportation and other expenses 
and not to exceed $10 per diem in lieu of subsistence of persons serving in an 
advisory capacity without other compensation from the Uuited States is limited 


to periods during which they are away from their homes, a person serving in 
such an advisory capacity whose home is at Bethesda, Md.—a place generally 
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and commonly regarded as being a suburb and a part of the metropolitan area of 
Washington, D. C.—is not entitled to a per diem in lieu of subsistence for duty 
performed in Washington, D. C., which must be regarded as his home. 


Compare 22 Comp. Gen. 512, also cited in your letter—the following 
portion of said decision (page 515) being particularly apposite here: 


* * * The rule stated in said decision [above quoted] would be applicable 
here only if Granogue, Delaware, is considered a part of the metropolitan area of 
Wilmington, Delaware. Reference to the Raund-McNally Atlas does not disclose 
that the two places named are adjacent, or that the former is regarded as a part 
of the metropolitan area of the latter. It is not the distance to be traveled that 
necessarily controls—except as to the 2-mile limitation prescribed insparagraph 3 
of the Standardized Government Travel Regulations—but rather the fact of 
whether the home or residence of a person is at a point generally and commonly 
regarded as a part of the official station to which he has been assigned. The pur- 
pose of appropriation provisions such as here involved is to reimburse a traveler 
for any additional cost of transportation, subsistence, and other expenses to which 
he may be put by reason of his traveling on official business away from his home. 
If his home or residence be located at a point generally regarded as part of the 
city or town where he is required to perform official business and he would 
ordinarily commute from his residence to perform official business in that city 
there is no justification or authority for making reimbursement to him for trans- 
portation or per diem in lieu of subsistence and other expenses. * * * 


While those decisions relate to persons other than officers and em- 
ployees serving while away from their homes in an advisory capacity 
without any other compensation from the United States, the same rule 
now is applicable under the appropriation provision quoted in your 
letter to persons “employed by any of such agencies” to whom the 
special authority to. pay per diem in lieu of subsistence not to exceed 
$10 has been extended. ' 

The Rand-McNally Atlas discloses that Glen Ridge, New Jersey, is 
a part of the metropolitan district of New York City, and it is under- 
stood that persons working in New York and living in Glen Ridge 
commute daily to and from work. Accordingly, referring to your 
second question, New York City should be regarded as the home of 
Mr. Appley and his per diem computed from the time he left New 
York to the time of his arrival back in New York, rather than from 
and to Glen Ridge, New Jersey. 

In view of the foregoing, the submitted voucher may not be certified 
for payment in the amount claimed. 

The voucher and supporting papers are returned herewith. 


(B~40373) 


PAY—LONGEVITY—SERVICE CREDITS—NATIONAL GUARD RESERVE 
AND INACTIVE NATIONAL GUARD 


As no portion of the National Guard or the National Guard of the United States 
was recognized as the “inactive National Guard” prior to the act of June 15, 
19838, enlisted service prior to that date in the inactive National Guard—as 
distinguished from enlisted service in the National Guard Reserve—may not 
be counted in computing longevity pay of a Naval Reserve officer under 
section 3A of the Pay Readjustment Act of 1942. 
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A Naval Reserve officer who was in the National Guard Reserve on June 14, 1933, 
and was given a status in the inactive National Guard effective June 15, 
1983—the National Guard Reserve having been discontinued effective June 14, 
1983, by the act of June 15, 1933—is entitled, under section 3A of the Pay 
Readjustment Act of 1942, in computing longevity pay, to credit for service 
in the National Guard Reserve through June 14, 1933, but, his service may 
not be counted after that date in the absence of a showing that during the 
period subsequent to June 14, 1933, he was a member of the National Guard 
of the United States as established and defined in the 1933 act. 

A person who enlisted in a federally recognized unit of the National Guard subse- 
quent to the act of June 15, 1933, and acquired a status in the National Guard 
of the United States by subscribing to the oath required by section 8 of the 
act of June 15, 1988, amending section 70 of the act of June 8, 1916, and 
thereafter transferred to the inactive National Guard is entitled, under 
section 8A of the Pay Readjustment Act of 1942, in computing his pay as a 
Naval Reserve officer to count for purposes of longevity pay service after 
transfer to, and prior to discharge from, the inactive National Guard. 

An individual who enters into a contract of enlistment in the National Guard 
before he has reached the age of 18 and who remains in the service after he 
— that age may count service after his eighteenth birthday for longevity 


purposes, irrespective of whether he is called into Federal service under 
his enlistment. 


Assistant Comptroller General Yates to the Secretary of the Navy, April 6, 
1944: 


There has been considered your letter of February 19, 1944, with 
which you transmitted a letter dated February 2, 1944, from the Chief 
of the Bureau of Supplies and Accounts, with respect to several ques- 
tions as to whether certain service may be counted for longevity pay 
purposes by officers of the Naval Reserve. 

Section 3 of the act of June 16, 1942, 56 Stat. 360, as amended by 


section 2 of the act of December 2, 1942, 56 Stat. 1037, prescribes the 
service which may be counted by Naval Reserve officers for longevity 
pay purposes as follows: 

* * * jn computing their service for pay they shall be credited with full 
time for all periods during which they have held commissions as officers of any 
of the services mentioned in the title of this Act, or in the Organized Militia prior 


to July 1, 1916, or in the National Guard, or in the National Guard Reserve, or 
in the National Guard of the United States * * 


Section 3A of the said act of June 16, 1942, added thereto by section 
3 of the act of December 2, 1942, 56 Stat. 1037, provides: 


Sec. 3A. During the existence of any war declared by Congress and for six 
months immediately following the termination of such war, in computing the 
service for all pay purposes of officers paid under the provisions of section 1 or 8 
of this Act, such officers, in addition to the time required to be credited by such 
sections, shall be credited with full time for all periods during which they were 
enlisted or held appointments as warrant officers or Army field clerks or as 
commissioned warrant officers in any of the services mentioned in the title of this 
Act, or in the Regular Army Reserve, or in the organized Militia prior to July 
1, 1916, or in the National Guard, or in the National Guard Reserve, or in the 
National Guard of the United States * * *, 


Your first question is as follows: 


(1) Whether Lieutenant (jg) Morton H. Robarge, USNR, is entitled to count 
service in the National Guard of the State of New York, under the statement of 
service set forth in the enclosed letter, during the period February 27, 1928, to 


February 26, 1931, or any part thereof, for the purpose of computing his ‘longevity 
pay. 
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The Chief of the Bureau of Supplies and Accounts reports that the 
Adjutant General of the State of New York has certified that Lieu- 
tenant Robarge “had enlisted service in the active National Guard of 
the State of New York which may be credited for longevity pay pur- 
poses from 2/27/28 to 6/27/80, while assigned to the 105th Infantry ; 
and a period of service in the inactive National Guard which may not 
be counted for pay purposes from 6/27/30 to 2/26/31 while assigned 
to the 105th Infantry.” 

With respect to the prior service reported to have been performed 
by Lieutenant Robarge, the Chief of the Bureau of Supplies and Ac- 
counts states that the National Guard Bureau made the following 
comment : 


1. The act of June 15, 1933 established the National Guard of the United States 
and provided for service in the Inactive National Guard. As a matter of policy, 
the National Guard Bureau changed the status of enlisted members of the 
National Guard Reserve to show that, effective 15 June 1933, they became 
members of the inactive National Guard. 

2. It is therefore the opinion of this Bureau that the service shown on the 
attached statement for the period from 27 June 1930 to 26 February 1931, was 
performed in the National Guard Reserve and may be credited [counted] by 
Lieutenant (jg) Morton H. Robarge for purposes of longevity. 

In a decision dated March 17, 1948, to Lieutenant Colonel Carl 
Witcher, U. S. Army, 22 Comp. Gen. 907, it was held that under the 
provisions of section 3 of the act of June 16, 1942, as amended, supra, 
the time during which a commission was held in the inactive National 
Guard, as distinguished from the National Guard Reserve and the 
National Guard of the United States, was not authorized to be counted 
for pay purposes, The present submission involves the crediting of 
time in an enlisted status in the “inactive National Guard” both prior 
and subsequent to the act of June 15, 1933, 48 Stat. 153. 

Section 15 of the act of June 15, 1983, 48 Stat. 159, amended section 
78 of the National Defense Act of June 3, 1916, which section, as so 
amended, omitted any reference to the National Guard Reserve but 
provided for service in the inactive National Guard and thus, in effect, 
discontinued the National Guard Reserve. Prior to June 15, 1933, 
no portion of the National Guard or the National Guard of the United 
States was recognized as the “inactive National Guard” and, the state- 
ment by the Adjutant General of the State of New York that Lieu- 
tenant Robarge had enlisted service in the inactive National Guard 
from June 27, 1930, to February 26, 1931—as distinguished from en- 
listed service in the National Guard Reserve, as to which see section 2 
of the act of February 28, 1925, 43 Stat. 1076—may not be accepted 
as service in any of the National Guard branches specifically enumer- 
ated in the said section 3A of the act of June 16, 1942, as amended. 
During the period February 27, 1928, to June 26, 1930, inclusive, it 
appears that the officer performed enlisted service in the “National 
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Guard” as that term is used in the said section 3A and the counting 
of such service is authorized. Your, first question is answered 
accordingly. 

Your second question is: 


(2) Whether Lieutenant (jg) Norman C. MacPhee, USNR, is entitled to count 
service in the National Guard of the State of Massachusetts, under the condi- 
tions of service as set forth in the enclosed letter, during the period October 
12, 1932, to May 26, 1935, or any part thereof, for the purpose of computing his 
longevity pay. 


With respect to Lieutenant MacPhee’s prior service in the National 
Guard the Chief of the Bureau of Supplies and Accounts reports as 
follows: 


Norman ©. MacPhee (now a commissioned officer in the Naval Reserve) en- 
listed in the Massachusetts National Guard on 27 May 1932, and from that date 
until 11 October 1932, served in the active National Guard of the State of 
Massachusetts with the 101st Field Artillery Brigade. In addition to this 
information the statement of service of the Adjutant General of the State of 
Massachusetts contains the following additional data: 

“Period of service in the inactive National Guard and National Guard Reserve 
which may not be counted for purposes of longevity : 

“From 12 October 1932 to 26 May 1935 National Guard Reserve assigned 
10ist Ammunition Train, 5ist Field Artillery Brigade. The National Guard 
Reserve redesignated to inactive National Guard in June 1934.’ 

With respect to such service the National Guard Bureau stated as follows: 

“1. The Act of 15 June 1933 established the National Guard of the United 
States and provided for service in the inactive National Guard. As a matter 
of policy, the National Guard Bureau changed the status of enlisted members 
of the National Guard Reserve to show that, effective 15 June 1933, they became 
members of the inactive National Guard. 

“2. It is therefore the opinion of this Bureau that the service shown on the 
attached statement for the period from 12 October 1932 to 14 June 1983 was 
performed in the National Guard Reserve and may be credited for the purposes of 
longevity by Ensign MacPhee, and that the period from 15 June 1933 to 26 
May 1985 was performed in the inactive National Guard and may not be 
credited.” 


As indicated in the decision of March 17, 1943, and also, by the 
report from the National Guard Bureau quoted by the Chief of the 
Bureau of Supplies and Accounts, the National Guard Reserve was 
discontinued effective June 14, 1933, and it appears that enlisted 
personnel having a status therein were given a status in the inactive 
National Guard effective June 15, 1933. Hence, it appears that 
during the period October 12, 1932, to June 14, 1933, Lieutenant 
MacPhee was in the National Guard Reserve and that subsequent 
to that period his reported service was in the inactive National Guard. 
He may be allowed credit for the period October 12, 1932, to June 
14, 1933, but since service in the inactive National Guard is not author- 
ized to be counted for pay purposes (22 Comp. Gen. 907), he is not 
entitled to credit for the period June 15, 1933, to May 26, 1935, in 
the absence of a showing that during that period he was a member 
of the National Guard of the United States as established and defined 
in the act of June 15, 1933. 
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Question 3 is as follows: 


(3) Whether Lieutenant (jg) Benjamin F. Rossner, USNR, is entitled to 
count service in the inactive National Guard of the District of Columbia, under 
the conditions described in the enclosure, for the period July 15, 1935, to October 
4, 1937, in the computation of his longevity pay. 


It appears that Lieutenant Rossner enlisted in the District of 
Columbia National Guard on April 2, 1935, was transferred to the 
inactive National Cuard on July 15, 1935, and was honorably dis- 
charged on October 4, 1937. With respect to such service the Chief 
of the Bureau of Supplies and Accounts quotes the following state- 


ment by the Adjutant General, Headquarters, District of Columbia 
National Guard: 


* ¥* * it is repeated that Benjamin F. Rossner was in the “Inactive National 
Guard” from 15 July 1935 to 4 October 1987. Due to business interference with 
the performance of military duty, he was transferred from the Active National 
Guard to the “Inactive National Guard” and assigned to Headquarters and 
Service Company, 12ist Engineers, D. C. N. G., per Special Order No. 69, this 
headquarters, dated July 15, 1935. He remained in the “Inactive National 
Guard” until date of honorable discharge on 4 October 1937, because of removal 
from the District of Columbia. 

As used in this case, the designation “Inactive National Guard” means Feder- 
ally recognized inactive personnel assigned to an active unit, inasmuch as Head- 
quarters and Service Company, 121st Engineers, was an active unit of the D. C. 
National Guard. Reference is made to General Orders No. 3, War Department, 
dated April 4, 1934, in this connection. 


Section 71 of the National Defense Act of June 3, 1916, 39 Stat. 201, 
as amended by section 9 of the act of June 15, 1933, 48 Stat. 157, 32 
U. S. Code 4b, defines the term “National Guard of the United States” 
as follows: 


(b) “National Guard of the United States” means a reserve component of the 
Army of the United States composed of those federally recognized units and 
organizations and persons duly appointed and commissioned in the active and 
inactive National Guard of the several States, Territories, and the District of 
Columbia, who have taken and subscribed to the oath of office prescribed in 
section 73 of this Act, and who have been duly appointed by the President in the 
National Guard of the United States, as provided in this Act, and of those officers 
and warrant officers appointed as prescribed in sections 75 and 111 of this Act, 
and of those persons duly enlisted in the National Guard of the United States and 
of the several States, Territories, and the District of Columbia who have taken 
and subscribed to the oath of enlistment prescribed in section 70 of this Act. 


Section 70 of the said act of June 3, 1916, 39 Stat. 201, as amended 
by section 38 of the act of June 4, 1920, 41 Stat. 781, and section 8 of 
the act of June 15, 1933, 48 Stat. 156, 32 U. S. Code 123, provides: 


Men enlisting in the National Guard of the several States, Territories, and 
the District of Columbia, and in the National Guard of the United States, shall 
sign an enlistment contract and subscribe to the follow'ng oath or affirmation: 

“I do hereby acknowledge to have voluntarily enlisted this_._.. day of 
19__, as a soldier in the National Guard of the United States and of the State of 

, for the period of three (or one) year __-_, under the conditions pre- 
scribed by law, unless sooner discharged by proper authority. And I do solemnly 
swear that I will bear true faith and allegiance to the United States of America 
and to the State of , and that I will serve them honestly and faithfully 
against all their enemies whomsoever, and that I will obey the orders of the 
President of the United States and of the Governor of the State of , and 
of the officers appointed over me according to law and the rules and Articles 
of War.” 


598796—44—-vol. 23-50 
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From the statements made by the Adjutant General, District of 
Columbia National Guard, it appears that prior to Lieutenant Ross- 
ner’s transfer to the inactive National Guard he was a part of the 
federally recognized National Guard and that he had subscribed to 
the oath required by the said section 70 of the act of June 3, 1916, as 
amended. Under such circumstances he had a status in the National 
Guard of the United States prior to transfer and such transfer to the 
inactive National Guard would not affect such status prior to his 
discharge on October 4, 1937. Since service in the National Guard 
of the United States is authorized to be counted for pay purposes, 
Lieutenant Rossner may be credited with the period from transfer 
to the inactive National Guard to date of discharge in computing his 
pay as an officer of the Naval Reserve. See decision dated October 6, 
1948, B-35181. Your third question is answered accordingly. 

Question 4 reads: 

(4) Whether enlisted service in the National Guard under an enlistment en- 
tered into prior to the date the individual concerned became 18 years of age 
may be counted for longevity pay purposes under the following conditions: 


(a) When the individual was not called into Federal service during the period 
of such enlistment. 


(b) When the individual was called into Federal service during the period of 


such enlistment either prior or subsequent to the date he attained his 18th 
birthday. 


Section 57 of the act of June 3, 1916, 39 Stat. 197, provides: 


The militia of the United States shall consist of all able-bodied male citizens 
of the United States and all other able-bodied males who have or shall have 
declared their intention to become citizens of the United States, who shall be 
more than eighteen years of age and, except as hereinafter provided, not more 
than forty-five years of age, and said militia shall be divided into three classes, 
the National Guard, the Naval Militia, and the Unorganized Militia. 

See, also, section 1 of the act of January 21, 1903, 32 Stat. 775. 

Section 58 of the said act of June 3, 1916, 39 Stat. 197, as amended 
by section 1 of the act of February 28, 1925, 43 Stat. 1075, and sec- 
tion 5 of the act of June 15, 1933, 48 Stat. 155, provides that the 
National Guard shall consist of “members of the militia voluntarily 
enlisted therein, who upon original enlistment shall be not less than 
eighteen nor more than forty-five years of age.” 

With respect to this question the Chief of the Bureau of Supplies 
and Accounts has cited a decision dated November 6, 1930, A-33559, 
involving an officer of the Navy who claimed to have had commissioned 
service in the State guard of Arkansas prior to the date he had reached 
the age which qualified him for a commission in such organization. 
It was held that on the facts appearing the officer did not hold a com- 
mission in the organized militia during the period involved. How- 
ever, your question refers to the effect of enlistment prior to reaching 
the age prescribed for enlistment in the National Guard and in that 
connection it has been held that an individual who enlisted in the State 
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National Guard before he had reached his eighteenth birthday was 
not authorized to count such purported enlisted service for longevity 
pay purposes. See decision dated September 2, 1931, A-37365. Cf. 
Hoskins v. Pell, 239 F. 279. Also, it has been held that an individual 
who so enlists and who remains or is retained in the service after 
reaching the age which qualifies him for enlistment may count for 
longevity pay purposes the period subsequent to reaching the required 
age. See decision dated April 14, 1932, A-40979. Cf. Ea parte Rock, 
171 F. 240, and Fa parte Hubbard, 182 F.76. The basis for the conclu- 
sion that such service may be counted for pay purposes is that the indi- 
vidual’s remaining in the National Guard after reaching the age at 
which he would be eligible for enlistment is equivalent to an enlistment 
in the regular manner. See Jn re Grimley, 137 U.S. 147. 

Your last question, supra, is answered by saying that an individual 
who enters into a contract of enlistment in the National Guard before 
he has reached the age of 18 and who remains in the service after he 
reaches that age, may count service after his eighteenth birthday for 
pay purposes, irrespective of whether or not he is called into Federal 
service under his enlistment. 


(B-38567) 


RENTAL ALLOWANCES—OFFICERS WITHOUT DEPENDENTS RETURNED 
TO UNITED STATES FOR HOSPITALIZATION—WHILE ON SICK LEAVE 
AWAY FROM HOSPITAL 


An officer with or without dependents is entitled, with certain exceptions, to 
rental allowance during the interim between detachment from permanent 
station and reporting to a new permanent station, including periods while on 
leave of absence and while on sick leave from hospital, regardless of the offi- 
cer’s status for rental allowance purposes while at his former permanent 
station, that is, no distinction is made between officers furnished quarters in 
kind and those receiving an allowance in lieu of quarters. 

Where, after detachment from his overseas station and return to the United 
States for hospitalization, an Army officer without dependents was hos- 
pitalized and assigned to a replacement pool pending determination of his 
fitness for further military duties and was granted sick leave away from 
the hospital prior to completion of his hospitalization, he is entitled, under 
section 6 of the Pay Readjustment Act of 1942, as amended, to rental al- 
lowance for the period while on sick leave away from hospital. 


Assistant Comptroller General Yates to Col. H. A. Pierce, United States Army, 
April 7, 1944: 

Reference is made to your first indorsement of October 30, 1943, 
forwarded by second indorsement of November 23 of the Director, 
Fiscal Division, Headquarters, Army Service Forces, requesting de- 
cision whether you are authorized to make payment on a voucher sub- 
mitted therewith in favor of Captain Leo I. Goulston, TC (OR), U.S. 
Army, covering rental allowance as for an officer without depend- 





762 DECISIONS OF THE COMPTROLLER GENERAL 


ents for the period from September 25, 1943, to October 24, 1948, 
while on sick leave from hospital. 
It is stated in your indorsement, in pertinent part, as follows: 


2. Officer has returned from foreign service and he is assigned to the Trans- 
portation Corps Officers’ Replacement Pool, Boston P/E, Boston, Mass., to which 
station he has never reported He is at present and was at the time of sick leave 
a patient at Lovell General Hospital for observation and treatment, and deter- 
mination as to the type of duty he might be able to perform. Officer is making 
the certification required by par 24 a (2) AR 35-4220 under the provisions of par 
2b (2) (a) 1 AR 35-1360 cl, claiming his permanent station as the Boston P/H. 
No orders (by Lovell General Hospital) were issued terminating his quarters 
when he went on sick leave and it is the opinion of this office that he is not ab- 
sent from his permanent station in the sense construed by existing regulations. 
Therefore, he cannot properly make the required certification himself. It is 
questionable whether payment can be made on this voucher. 

3. It is further requested that this office be informed if a hospital bed is to be 
considered as adequate quarters in the case of a single officer under conditions as 
hereinbefore stated. 


Special Order No. 177, dated July 23, 1943, Headquarters Lovell 
General Hospital, Fort Devens, Massachusetts, provides: 

15. Per par 6g (1) (a) 2 WDC 82, 1948 the following O, now pnts this GH are 
asgd to TCORP Boston P/E Boston, Mass. They will remain at Lovell GH for 


obsn and treatment and recommendation for the type dy, if any, they may be 
physically qualified to perform. 


* “ * * + + a 


Capt. Leo T. [I] Goulston, O-325¢80, TC. 


and paragraph 4, Special Order No. 230, dated September 23, 1943, 
of the same Headquarters, is as follows: 

Capt. Leo I. Goulston, O-325980, TC O Pnt is granted sk lv for thirty (30) 
days eff 25 Sept 1943 per par 14a, AR 605-115. Upon termination of sk lv Capt 
Goulston will rpt to the CO Lovell GH for further obsn and disposition. 

The voucher shows that, pursuant to said Special Order No. 230, the 
officer departed from Lovell General Hospital on September 25, 1943, 
and returned thereto on October 24, 1943, and on said voucher the 
officer certifies, as follows: 

I certify that during the period for which rental allowance is claimed on this 
voucher, I was not assigned adequate quarters at my permanent station, and was 
necessarily required to procure quarters at my own expense. 

War Department Circular No. 82, dated March 24, 19438, cited as 
authority for the assignment of Captain Goulston to the Transporta- 
tion Corps Officers’ Replacement Pool, Boston, Massachusetts, pro- 
vides, in pertinent part: 

6. Action to be taken in case of physically unfit officer—a. Whenever it is be- 
lieved that an officer is becoming permanently incapable of performing the duties 
of his office, due to physical or mental causes (other than those of mental in- 
difference, inaptitude, or incompetence, to which AR 605-230 applies), his com- 
manding officer will cause the officer to be given a thorough physical examination 
by a board of medical officers * * *. 

b. (1) If as a result of the above examination it is found— 


(a) That an officer now assigned general military duties is considered as 
physically incapable of performing such duties, or 
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(b) That an officer now classified as limited service is considered as physically 
incapable of performing limited service duties, 

the officer concerned will be ordered to the nearest general hospital for observa- 
tion, treatment, and recommendation for the type of duty, if any, that he may be 
physically qualified to perform. 


(2) * ~ * 











* * * 





* * + * 












g. (1) (a) Officers in the following categories, except general officers, at the 
time they are hospitalized, will be assigned to the nearest replacement pool of 
their arm or service (see (c) below) pending further disposition as hereinafter 
provided : 
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2. Those returned for hospitalization from overseas. 
a 






* ~ 





+ 





* 


7. Disposition of officers by general hospitals * * * 
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c. (1) Officers who are hospitalized under the provisions of this circular will 
be disposed of as follows: 


(a) Officers indicated in paragraph 6g (1) who are recommended for general 
militaty duty or for limited service will be returned to the replacement pool to 
which they are assigned (see par. 9 for reassignment). 

The record here contains no copy of the order or orders directing the 
transfer of Captain Goulston to the United States for hospitalization. 
However, the procedure outlined above with respect to hospitaliza- 
tion of officers transferred from overseas appears clearly to contem- 
plate that the officers be relieved from their former assignments and 
it has been ascertained informally from the War Department that such 
is the action contemplated by said procedure. Accordingly, it is 
considered that the present claimant was detached from his overseas 
station prior to hospitalization. 

Section 6 of the Pay Readjustment Act of 1942, as amended by the 
act of March 6, 1948, 57 Stat. 13, provides, in part, as follows: 

Except as otherwise provided in this section, each commissioned officer below 
the grade of brigadier general or its equivalent * * * while either on active 


duty or entitled to active-duty pay shall be entitled at all times to a money 
allowance for rental of quarters. 


* 





* * * 





* * * 

















No rental allowance shall accrue to an officer having no dependents while he 
is on field duty unless his commanding officer certifies that he was necessarily 
required to procure quarters at his own expense, or while on sea duty, except 
for temporary periods of sea duty not exceeding three months, nor shall any 
rental allowance accrue to an officer with or without dependents who is assigned 
quarters at his permanent station unless a competent superior authority of the 
service concerned certifies that such quarters are not occupied because of being 
inadequate for the occupancy of the officer and his dependents, if any, and such 
certifications shall be conclusive * * *, 


Army Regulations 35-1360 (Change No. 1, dated 13 September 1943), 
effective during the period of sick leave here involved, provides, in 
part, as follows: 

2. Certificates. 


* x 
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b. Temporary certificates attesting to existence of stated facts. 
+ os = = * ~ + 


(2) Conditions under which temporary certificates may be used.—Under the 
provisions of (1) above [act of October 26, 1942, 56 Stat. 987], payments will be 
made on the pay and allowance accounts of commissioned officers * 
wherever serving, bearing their certificates attesting to the existence of the al 
facts, without other supporting evidence, with respect to— 

(a) Assignment, termination, occupancy, or adequacy of quarters.—Assign- 
ment, termination, occupancy, or adequacy of quarters upon execution of certifi- 
cate by the officer claiming the allowance on line (17), War Department Form 
No. 336, in lieu of execution by the commanding officer— 

1. When absent from permanent station and certificate of the commanding 
officer is not available * * *, 


With certain exceptions, not here material, it has been held con- 
sistently that an officer with or without dependents is entitled to rental 
allowance during the interim between detachment from permanent 
station and reporting to a new permanent station, including periods 
while on leave of absence and while on sick leave from hospital. This 
rule has been applied regardless of the officer’s status for rental 
allowance purposes while at his former permanent station, that is, no 
distinction has been made between officers furnished quarters in kind 
and those receiving an allowance in lieu of quarters. 

The procedure authorized by Circular No. 82, supra, with respect 
to officers returned from overseas to the United States for hospital- 
ization, appears to contemplate that such officers be assigned to the 
appropriate replacement pool, and that, upon a determination of their 
fitness either for general or limited military duties, they be returned 
to the replacement pool for reassignment. 

In the instant matter, it clearly appears that, although the officer was 
assigned to a replacement pool at the time he was granted sick leave, 
his hospitalization had not been completed; and as stated in your in- 
dorsement, he had not yet reported to the replacement pool. While 
it appears that he was furnished the usual hospital accommodations 
when actually in the hospital, obviously he was not in occupancy of 
those accommodations—nor were they assigned to and reserved for 
him—while on sick leave away from the hospital, and, in accordance 
with the rule hereinbefore stated, he is entitled to rental allowance 
for the period while away from the hospital on sick leave. 

In view of the foregoing, it would appear immaterial whether the 
claimant properly may make the certification authorized by Army 
Regulation 35-1360, swpra, or whether “a hospital bed is to be con- 
sidered as adequate quarters in the case of a single officer,” as to which, 
generally, see 6 Comp. Gen. 17. 

Accordingly, payment on the voucher, if otherwise correct, is 
authorized. 

The voucher and supporting papers are returned herewith. 
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(B-40811) 


PAY—PARACHUTE DUTY—WHILE ASSIGNED TO OTHER THAN A 
PARACHUTE UNIT 


In view of the provisions of section 18 of the Pay Readjustment Act of 1942, 
and regulations issued thereunder, granting additional pay to an officer or 
enlisted man who “is assigned or attached as a member of a parachute 
unit,” an Army officer who was transferred from a parachute regiment to a 
hospital detachment of patients is not entitled to additional pay for para- 
chute duty during the period he was not assigned or attached as a member 
of a parachute unit. 


Assistant Comptroller General Yates to Lt. Col. W. P. Machemehl, War Depart- 
ment, April 8, 1944: 


There has been considered your letter of January 7, 1944, in which 
you request decision as to whether you are authorized to make pay- 
ment on a voucher transmitted therewith, stated in favor of Lloyd 
M. Evers, Second Lieutenant, Infantry, for pay and allowances, in- 
eluding parachute pay, from November 1, 1943, to December 31, 1943. 

Paragraphs 2 and 3 of your letter, are as follows: 


2. Lt. Evers was hospitalized shortly after his arrival in this theater and, 
because of the requirement in the theater that an individual be transferred 
from his organization if his period of hospitalization will extend beyond 30 days, 
he was transferred from the 502nd Parachute Infantry Regiment, a parachute 
combat organization, to a hospital detachment of ‘patients by an order dated 
10 Nov/48. After his release from the hospital, he was transferred to a replace- 
ment depot from which he was later reassigned to the 502nd Parachute Infantry 
Regiment on 80 Dec/43. 

8. In view of the certificate appearing on the reverse of the inclosed War De- 
partment form #336 and in view of the requirements of paragraph 4B AR-35- 
1495, doubt exists as to whether parachute pay can be paid for the period 
10 Nov/483 to 29 Dec/43 inclusive, such being the period during which the claimant 
was neither assigned nor attached to a parachute combat organization. 


The certificate referred to in the quoted paragraph 3, contains a 
statement to the effect that Lieutenant Evers would have remained 
attached to a parachute unit but for the requirement in his theater 
of operations that an individual be transferred to the detachment of 
patients of a hospital when his confinement in the hospital will exceed 
30 days. 


Paragraph 2 of section 18 of the act of June 16, 1942, 56 Stat. 368, 
369, provides: 


Any officer, warrant officer, or enlisted man of the Army, Navy, Marine Corps, 
or Coast Guard of the United States, not in flying-pay status, who is assigned 
or attached as a member of a parachute unit, including parachute-jumping 
schools, and for whom parachute jumping is an essential part of his military 
duty and who, under such regulations as may be prescribed by the Secretary of 
War, the Secretary of the Navy, or the Secretary of the Treasury, has received 
a rating as a parachutist or is undergoing training for such a rating shall receive, 
while engaged upon duty designated by the head of the department concerned as 
parachute duty, additional pay at the rate of $100 per month in the case of any 
such officer or warrant officer, and additional pay at the rate of $50 per month 
in the case of any such enlisted man. 
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The above section grants additional pay to one, who, inter alia, 
“is assigned or attached as a member of a parachute unit.” Army 
Regulations 35-1495, effective during the period covered by the 
voucher, provide that such additional pay is authorized, under stip- 
ulated conditions, for personnel “while assigned or attached” to a 
parachute combat organization, or “when assigned or attached” to a 
parachute-jumping school. It is provided that parachutists “while 
assigned or attached” as designated above will be entitled to parachute 
pay when absent sick in line of duty for not to exceed 3 months. 

It is obvious that both the law and the regulat?ons contemplate that 
assignment or attachment to a parachute unit is a requisite to the en- 
titlement to parachute pay, and that upon termination of such assign- 
ment or attachment the right to such pay is likewise terminated. 

Copies of orders attached to the voucher show that Lieutenant Evers 
was transferred from a parachute regiment to a hospital detachment 
of patients on November 10, 1943, and it appears that after his release 
from the hospital he was transferred to a replacement depot from 
which he was later reassigned to his original regiment on December 30, 
1943. For the period November 10, 1943, to December 29, 1943, inclu- 
sive, he was not assigned or attached as a member of a parachute unit. 

Accordingly, the officer is not entitled to additional pay for parachute 
duty from November 10, 1943, to December 29, 1943. The voucher, 
which is not itemized as to any matter of pay and allowances is returned 
herewith. 


(B-41099) 


COMPENSATION—SUBSTITUTE POSTAL EMPLOYEES—ACT OF 
MARCH 24, 1944 


The increases in compensation authorized under the act of March 24, 1944, for 
substitute postal employees after 2,448 hours of actual and satisfactory service 
as such substitutes, become effective only at the beginning of a quarter of the 
calendar year, that is, January 1, April 1, July 1 and October 1, and, therefore, 
a substitute postal employee who had rendered the required amount of service 
on March 24, 1944, is not entitled to an increase in compensation until April 
1, 1944—the beginning of the first quarter following the approval of said act. 

The period of “not exceeding three years of past continuous service” which may 
be credited to a substitute postal employee in making the initial adjustment 
in compensation authorized under the act of March 24, 1944, for substitute 
postal employees after 2,448 hours of actual and satisfactory services as such 
substitutes, dates from the effective date of the first adjustment of the in- 
crease, so that, if an employee’s first adjustment in compensation is due as 
of April 1, 1944, the three years of past continuous service authorized to 
be credited dates from April 1, 1941. 

The provision in the act of March 24, 1944, that, in adjusting the increases in the 
rates of pay authorized therein for substitute postal employees after 2,448 
hours of service, credit shall be given for “not exceeding three years of past 
continuous service,” relates to the three calendar years or 36 calendar months 
immediately preceding the first adjustment in compensation, regardless of the 
number of hours of service performed in such period, so that, a substitute 
postal employee who had served less than 2,448 hours on April 1, 1944, would 
not be entitled to an adjustment in compensation until the beginning of the 
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first quarter after April 1, 1944, that he had completed 2,448 hours of service 
during the three years immediately preceding the first of a quarter. 

Under the act of March 24, 1944, authorizing increases in the compensation of 
substitute postal employees after 2,448 hours of service, and providing that 
credit shall be given for “not exceeding three years of past continuous service,” 
the maximum initial rate of compensation to which a substitute postal em- 
ployee who had completed in excess of 9,792 hours’ service during the three 
years immediately preceding April 1, 1944, may be advanced is the per hour 
equivalent of the third salary grade of regular employees. 

Under the act of March 24, 1944, authorizing increases in the compensation of 
substitute postal employees after 2,448 hours of service, all creditable service 
performed by such employees during a 36-month period immediately preced- 
ing the beginning of any quarter is cumulative and may be counted in making 
annual increases in compensation, so that, an employee who has been granted 
his initial increase in compensation may retain his credit for any extra 
hours of service over 2,448 not needed to entitle him to the initial increase, 
provided the excess hours were rendered during the 36-month period immedi- 
ately preceding the quarter when his next annual increase is due. 

Where the compensation of a substitute postal employee was first adjusted and 
increased on April 1, 1944, pursuant to the act of March 24, 1944, author- 
izing increases in the compensation of such employees after 2,448 hours 
of service, the first adjustment—resulting in an increase in compénsation— 
is to be regarded as “one increase in the rate of pay” within the meaning 
of said act, so as to preclude payment of a further increase in compensation 
within the next 12-month period. 

The purpose and intent of the proviso in section 1 of the act of March 24, 1944, 
limiting substitute postal employees to not more than “one increase in the 
rate of pay” within a 12-month period, was to preclude the advancement 
in salary rates of substitute postal employees faster than the advancement 
in salary rates authorized for regular employees through automatic promo- 
tions, and, therefore, a substitute postal employee may not be granted more 
than one salary advancement within a 12-month period, even though his 
service during such period exceeds 4,896 hours. 

The proviso in section 1 of the act of March 24, 1944, limiting substitute postal 
employees to only “one increase in the rate of pay” within a 12-month period, 
does not preclude the promotion of a substitute employee, within a 12-month 
period after his last salary adjustment, to a regular position in the Postal 
Service in a grade and salary rate higher than the grade and rate in effect 
at the time of his promotion to a regular position. 

A regular per annum employee of the Postal Service who, after completing his 
regular tour of duty, renders service as a substitute employee under authority 
of 39 U. S. Code 136 in another. postal position at an hourly rate of com- 
pensation is entitled, under the act of March 24, 1944, in adjusting upward 
his compensation after 2,448 hours of substitute service, to count “service as 
such substitute, including service as a special-delivery messenger,” but may 
not count service in his regular position. 

Under the act of March 24, 1944, authorizing increases in the compensation of 
substitute postal employees after 2,448 hours of service as such substitutes, 
service under different classes of substitute positions having different salary 
rates and ranges and different duties may not be combined for the purpose 
of counting the required number of hours of substitute service so as to 
authorize an increase in compensation under an appointment in each class 
of substitute position in which an employee may be engaged. (Overruled in 
part by 23 Comp. Gen. 920.) 

Persons appointed as substitute employees in the Postal Service, whether their 
appointments as substitutes be designated “temporary,” “indefinite,” or “war 
service,” are entitled to the applicable benefits of the act of March 24, 1944, 
authorizing increases in compensation for substitute postal employees after 
2,448 hours of service as such substitutes. 

As a substitute postal employee appointed to a regular position in the Postal 
Service is entitled to credit under section 2 of the act of March 24, 1944, 
for certain prior substitute service in fixing his salary grade in the regular 
position, the appointment of a substitute employee to a regular position 
constitutes a break in substitute service within the meaning of section 3 
of said act, so as to preclude the counting by such a regular employee, upon 
subsequent appointment as a substitute concurrently with service in his 
regular position under 39 U. S. Code 136, of any substitute service rendered 
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before his appointment as a regular employee in determining the salary rate 
under the second substitute appointment. 

As 39 U. 8. Code 121, 701, does not limit or control administrative disciplinary 
action in reducing postal employees in grade or salary rate, the salary rate 
of a substitute postal employee who properly has been reduced from a regular 
position for disciplinary or other reasons may be fixed administratively at 
a grade and salary rate not higher than the grade and salary rate of the 
regular position held immediately preceding the relegation. 

Where a regular laborer in the Post Office Department was promoted to the posi- 
tion of substitute post office clerk, the prior service as a laborer may not 
be considered in fixing his hourly rate of compensation as a substitute postal 
employee under the act of March 24, 1944, authorizing substitute postal 
employees to count “service as such substitute, including service as a special- 
delivery messenger,” in fixing their hourly rate of compensation. 

The absence from duty of a substitute postal employee who is not subject to 
call but whose name is still carried on the rolls does not constitute a break 
in substitute service within the meaning of section 3 of the act of March 24, 
1944, so as to preclude consideration of such service in adjusting the em- 
ployee’s compensation after 2,448 hours of continuous service as a substi- 
tute employee. 

In determining the total number of hours’ continuous service rendered by a 
substitute postal employee for the purpose of adjusting his compensation 
under the act of March 24, 1944, each day’s absence on leave with pay may 
om. the same as 8 hours’ service. (Overruled in part by 23 Comp. 

n. le 

Under the act of March 24, 1944, authorizing substitute postal employees to count 
certain prior service in determining their rates of compensation, service 
under different classes of substitute positions having different salary rates 
and ranges and different duties may not be combined in counting the number 
of hours of creditable service required in order to obtain an increase in 
compensation, and, therefore, a substitute post office clerk who transferred 
to a position as substitute clerk in the Railway Mail Service at a higher 
hourly rate of compensation may not be given credit for service rendered 
in the former position for the purpose of fixing his rate of compensation 
as a substitute clerk in the Railway Mail Service. 

The provision in section 3 of the act of March 24, 1944, authorizing pro rata credit 
to substitute postal employees for military service upon the basis of 2,448 
hours for each year of military service, which includes allowable service 
creditable to a substitute postal employee upon appointment to a regular 
position, renders inoperative the rule stated in 20 Comp. Gen. 789, to the 
effect that time in the military service should be credited to substitute postal 
employees on the basis of the average number of hours’ service during a 
period preceding military service. 


Comptroller General Warren to the Postmaster General, April 10, 1944: 


I have your letter of March 30, 1944, presenting for consideration 19 
questions arising in the application of the act of March 24, 1944, 
58 Stat. 121, Public Law 266, entitled “An Act to grant increases in 
compensation to substitute employees in the Postal Service, and for 
other purposes,” which act provides as follows: 


That substitute postal employees, after two thousand four hundred and forty- 
eight hours of actual and satisfactory service as such substitute, including service 
as a special-delivery messenger, shall be paid for services actually performed at 
the rate of the annual salary received by regular employees of the first grade, 
the hourly rate to be computed by dividing the annual salary of such regular 
employees by the number two thousand four hundred and forty-eight; and there- 
after the rate of pay of such substitute employees shall be increased to the 
annual rate of the next higher grade of such regular employees, computed in the 
same manner, upon the completion of each additional period of two thousand 
four hundred and forty-eight hours of actual and satisfactory service, until they 
shall have attained the rate for the highest successive rate of regular pay or 
shall have received appointment to a regular position: Provided, That there shall 
be not more than one increase in the rate of pay of such employees within a 
twelve months’ period: Provided further, That the increases in the rate of pay 
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provided herein shall become effective at the beginning of the quarter following 
the completion of two thousand four hundred and forty-eight hours of required 
service; Provided further, That in the adjustment of the increases in the rates 
of pay provided herein credit shall be given for not exceeding three years of 
past continuous service and the hourly rate of compensation adjusted accordingly. 

Sec. 2. Upon appointment to a regular position in the Postal Service an em- 
ployee shall receive credit for actual service performed as a substitute, including 
time served as a special-delivery messenger on the basis of one year for each 
unit of two thousand four hundred and forty-eight hours, and shall be promoted 
to the grade to which such employee would have progressed had his original 
appointment been to grade 1. Any fractional part of a year’s service as a sub- 
stitute shall be included with regular service in determining eligibility for pro- 
motion to a higher grade, following appointment to a regular position. 

Sec. 3. Allowable service under the provisions of this Act shall be only such 
service as has been rendered during continuous active service and shall not 
include previous periods or terms of employment: Provided, however, That in the 
case of those who have been separated, or shall hereafter be separated from the 
Postal Service for military duty, the periods of terms of service immediately 
preceding induction into the military service, as well as the time engaged in 
military service, shall be construed as allowable service, and pro rata credit 
shall be given for the time engaged in military service upon the basis of two 
thousand four hundred and forty-eight hours for each year of such service. 

Sec. 4. The amounts of the increases in the rates of pay provided in this Act 
shall be regarded as part of the earned basic compensation for the purpose of 
computing the increase of 15 per centum of earned basic compensation authorized 
by the Act approved April 9, 1943, entitled “An Act to provide temporary addi- 
tional compensation for employees in the Postal Service.” 


The 19 questions are stated and answered in the order presented, 
as follows: 
Question 1 


1. Does the increase in the rates of compensation to those substitute employees 
who have rendered continuous service in excess of 2448 hours begin on the date 
the Act was approved, March 24, 1944, or on the first day of the following 
quarter, April 1, 1944? 


Reference is made to the second proviso of section 1 of the statute 
regarding which the Postmaster General stated in his report of May 
27, 1943, to the Chairman of the Congressional Committee, as follows 
(quoting from House of Representatives Report No. 558, 78th Con- 
gress, 1st Session) : “The proposed increases would be made effective 
at the beginning of quarters to preserve present practices and con- 
tinue basic principles of existing laws.” Apparently, the enactment 
was approved by the Congress with that understanding. Accordingly, 
all increases in compensation to substitute postal employees under the 
statute, including the first increase, become effective only at the begin- 
ning of a quarter of the calendar year, that is, January 1, April 1, July 
1 and October 1. As April 1, 1944, is the beginning of the first quar- 
ter following the approval of the enactment, the first increase in com- 
pensation of substitute postal employees entitled thereto under the 
statute becomes effective on that date. 


Question 2 
2. If the increases in the rates of compensation become effective April 1, 1944, 


will the past three years of continuous service be counted from March 24 or 
April 1, 1941? » 
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Reference is made to the last proviso of section 1 of the statute. 
The period of “not exceeding three years of past continuous service,” 
which may be credited to a substitute postal employee when making 
the initial adjustment in compensation under the statute dates from 
the effective date of the first “adjustment of the increases in the rates 
of pay provided herein” (quoting from the referred-to proviso). 
Hence, if the first adjustment in compensation is due as of April 1, 
1944, the three years of past continuous service authorized to be cred- 
ited dates from April 1, 1941. 


Question 3 


3. For the purpose of determining when three years of past continuous service 
have been rendered, will three years service constitute three times 2448 hours, 
or the total number of hours service rendered during the 36 months immediately 
preceding each adjustment in the hourly rate of pay? 

There is nothing in the last proviso of section 1 of the statute to 
justify interpreting the words “three years of past continuous service” 
other than in accordance with the usual meaning of the word; that is, 
three calendar years or 36 calendar months immediately preceding 
the first adjustment in the compensation of substitute employees un- 
der the statute regardless of the number of hours of service performed 
therein. The terms of the first proviso of section 1 of the statute lim- 
iting the increases to one each 12 months tend to support that con- 
clusion. For instance, if during the period April 1, 1941, to March 31, 
1944, a substitute employee served less than 2,448 hours of creditable 
service, no adjustment in compensation effective as of April 1, 1944, 
would be authorized, but the adjustment to the hourly equivalent to 
the first salary grade of regular postal employees would be effective 
at the beginning of the first quarter after April 1, 1944, that the em- 
ployee had completed 2,448 hours of creditable service during the three 
years or 36 months immediately preceding the first of a quarter. 
However, if during that same period a substitute employee served 
2,448 hours or more of creditable service, but less than 4,896 hours, 
the employee would be entitled effective April 1, 1944, to-compensa- 
tion representing the per hour equivalent of the annual salary rate 
received by regular employees of the first grade computed as pro- 
vided by section 1 of the statute, etc. Question 3 is answered 
accordingly. 

Question 4 


4. May a substitute employee who has rendered continuous service in excess of 
9792 hours during the 36 months immediately preceding the effective date of this 
Act be placed, for compensation purposes, in a grade higher than Grade 3? 


This question is answered in the negative, the purpose and intent 
of the first part of section 1 of the statute, as limited by the last proviso 
thereof, being that the per hour equivalent of the third salary grade 
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of regular employees is the maximum initial rate of compensation to 
which substitute postal employees may be advanced under the statute 
effective April 1, 1944, or at the beginning of a quarter thereafter. 


Question 5 


5. May an employee who is advanced in grade and salary rate at the end or 
a twelve month period after rendering continuous service of 3650 hours since 
the last adjustment in salary rate, be given credit for the hours in excess of 2448 
(1202 hours) toward the next 2448 required for advancement to the next higher 
salary rate at the expiration of 12 months from the date of the last adjustment 
in his rate of compensation? 

This question is answered in the affirmative, it being understood, of 
course, that 12 months or one year must elapse between each increase 
and the next succeeding one. All creditable service performed during 
a period of three years or 36 months immediately preceding the be- 
ginning of any quarter is cumulative and may be counted in making 
annual increases in compensation of substitute postal employees 
in accordance with the formula prescribed by the law. That is to say, 
when an employee has been granted his initial increase in compensa- 
tion, he may retain his credit for the extra hours of service over 2,448 
not needed to entitle him to the initial increase, provided the excess 
hours were served during the three years or 36 months immediately 
preceding the beginning of the quarter when the next annual increase 
is due. Compare the provisions of section 2 of the statute. 


Question 6 





6. Does the first adjustment required under this Act constitute an increase in 
the rate of pay and preclude advancement to the next higher grade and salary 
rate on July 1, 1944 of those employees whose compensation rates are adjusted 
originally on March 24 or April 1, 1944? 

This question is answered in the affirmative, there appearing nothing 
in the statute or in its legislative history justifying the conclusion 
that the first adjustment, resulting in an increase in compensation, is 
not to be regarded as “one increase in the rate of pay” within the 
meaning of the first proviso of section 1 of the statute. 


Question 7 













7. Does the proviso limiting an employee to not more than one increase in the 
rate of pay within a 12 month period prohibit his advancement more than one 
grade and salary rate at the end of each 12 month period during which his total 
continuous service exceeds 4896 hours? 

The term “one increase in the rate of pay” as used in the first 
proviso of section 1 of the statute clearly means an increase from one 
salary grade to another, the purpose and intent of the proviso being 
to preelude the advancement in salary of substitute postal employees 
faster than the advancement in the salary rates of regular employees 
through the automatic promotions. See the statement made by the 
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Postmaster General in his letter of May 27, 1943 (to which reference 
is made in the answer to question 1), to wit: “Regular employees can 
be given only one promotion a year and obviously the rate of pay for 
substitutes should not be increased oftener than the promotion fre- 
quency fixed by law for regular employees.” Accordingly, this ques- 
tion is answered in the affirmative. 


Question 8 


8. Does the proviso limiting an employee to only one increase in the rate of 
pay within a 12 month period preclude his promotion, within a 12 month period 
after the last salary adjustment of a temporary or substitute employee, inci- 
dent to his appointment to a regular position in a grade and at a salary rate higher 
than the grade and rate in effect at the time of advancement to the regular 
position? 


The application of section 2 of the statute (see, also, 39 U. S. Code 
104) requires a negative answer to this question. Clearly, the first pro- 
viso of section 1, to which you refer, is not applicable to section 2 of the 
statute. 

Question 9 

9. After the original adjustment in the rates of compensation, must the 2448 

hours continuous service required for the next advancement in grade and salary 


rate be rendered within a period not exceeding threé years prior to the date of 
advancement? 


This question is answered in the affirmative. See the answer to ques- 


tion 5, supra. 
Question 10 


10. When a regular employee, paid at an annual rate, such as driver-mechanic 
in the Motor Vehicle Service, renders service in some other position at an hourly 
rate, such as that of a substitute post office clerk, after completing his regular tour 
of duty, wil] his hourly rate of compensation be based on the total number of 
hours service rendered in the hourly rate position only? 


Section 136, Title 39, U. S. Code (45 Stat. 1441), provides: 


Mail messengers and other postal employees; employment in dual capacity ; 
extra duties; compensation. 

Postmasters and acting postmasters are authorized, when in the judgment 
of the Postmaster General the needs and interests of the Postal Service require, 
to employ mail messengers and other postal employees in a dual capacity, or to 
assign extra dutieS to such mail messengers and other employees; and, notwith- 
standing the provisions of sections 58, 69, and 70 of Title 5, compensation shall be 
paid to such mail messengers and other employees for such services at the rate 
provided by law for such services. Mar. 1, 1929, ch. 442, § 1, 45 Stat. 1441, amended 
June 11, 1942, ch. 406, 56 Stat. 358. 


As the act of March 24, 1944, does not authorize the counting of other 
than “service as such substitute, including service as a special-delivery 
messenger” toward automatic promotion of substitute postal employ- 
ees, it must be held thet “the rate provided by law for such services” 
within the meaning of 39 U. S. Code 136, supra, means the rate of com- 
pensation computed only on the basis of substitute and special-delivery 
messenger service which is authorized by the act of March 24, 1944, to 
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be included in adjusting upward the compensation rates of substitute 
employees, and may not include service in the regular position of an 
employee who is employed in a substitute position, also. Accordingly, 
this question is answered in the affirmative. 


Question 11 


11. When a substitute employee performs dual service in two or more posi- 
tions in which the hourly rates of pay are different, such as a substitute garage 
man-driver in the Motor Vehicle Service (55¢ per hour) who performs dual service 
under several salary rates, such as a substitute general mechanic (70¢ per hour) 
or as a substitute post office clerk (65¢ per hour), will his grade and hourly rate 
in each position be based on the total service rendefed in that position, or will 
the number of hours service rendered in the several positions be combined and 
form the basis for the grades and salary rates applicable to the several positions? 

In line with the answer to question 10, it is believed the purpose and 
intent of section 1 of the act of March 24, 1944, is to limit “service 
as such substitute” to service in each separate and distinct class of 
substitute positions, and that there is no authority to combine service 
under different classes of substitute positions having different salary 
rates and ranges and different duties for the purpose of counting 
2,448 hours of substitute service so as to authorize an increase in com- 
pensation under an appointment in each class of substitute position 
in which an employee may be engaged. Hence, it is required that 
the grade and hourly rate in each position be based upon the total 


service rendered in that position. Compare the first part of section 
3 of the statute. 


Question 12 


12. Are temporary, indefinite, and War Service (for the duration of the War 
and not to exceed 6 months thereafter) appointees eligible for the benefits of 
this Act and may their rates of pay be based properly on the number of hours 
continuous service rendered during the three years immediately preceding each 
adjustment in the rate of compensation? 

Both the title and section 1 of the act of March 24, 1944, relate to 
substitute postal employees, and no distinction is made therein with 
relation to whether their appointments as substitutes be denominated 
“temporary,” “indefinite,” or “War Service.” Therefore, assuming 
that “the temporary, indefinite, and War Service (for the duration 
of the War and not to exceed 6 months thereafter) appointees” re- 
ferred to are, in fact, substitute postal employees, and their salary 
adjustments are not otherwise controlled or provided for, this ques- 
tion is answered in the affirmative. 


Question 13 


13. For the purpose of determining the length of continuous service, does 
the appointment of a temporary or substitute employee to a regular position 
constitute a break in substitute service and affect the hourly rate for dual 
service rendered in an hourly rate position, other than his regular position, such 
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as when a regular Motor Vehicle employee may render dual service as a sub- 
stitute clerk after completing his regular tour of duty? 

When a substitute postal employee is appointed to a regular posi- 
tion he receives credit for all prior substitute service in fixing his 
salary grade in a regular position in accordance with the terms of 
section 2 of the statute. See answer to question 8. It would appear 
to be unreasonable to authorize the counting of such prior substitute 
service again in determining the salary rate under a second appoint- 
ment as substitute in which an employee may serve concurrently with 
service in his regular position under authority of 39 U. S. C. 136. 
Hence, you are advised that the appointment ef a substitute to a 
regular position constitutes a break in substitute service within the 
meaning of the first part of section 3 of the statute. This question 
is answered in the affirmative. 


Question 14 


14. When an employee is releghted, for disciplinary or other reasons, from a 
regular to a substitute position, may his grade and hourly rate of compensation 
in the substitute position be fixed administratively at a grade and salary rate 
not higher than the grade and salary rate of the regular position held imme- 
diately preceding the relegation? 

Section 11 of the act of February 28, 1925, 43 Stat. 1060, 1064 (39 
U. 8. Code 121, 701), contains the following provision : 

Whenever an employee provided for in this chapter shall have been reduced 

in salary for any cause, he may be restored to his former grade or advanced 
to an intermediate grade at the beginning of any quarter following the reduction, 
and a, restoration to a former grade or advancement to an intermediate grade 
shall not be construed as a promotion within the meaning of the law prohibiting 
advancement of more than one grade within one year. 
Neither that statute nor any other to which attention has been directed 
limits or controls administrative disciplinary action in reducing postal 
employees in grade or salary rate. Without passing upon any ques- 
tion regarding the legality of administrative action in reducing an 
employee “for disciplinary or other reasons” (quoting from your 
question), there does not appear to be any legal reason why the salary 
rate of a substitute employee who properly has been reduced from a 
regular position may not be fixed administratively at a grade and 
salary rate not higher than the grade and salary rate of the regular 
position held immediately preceding the relegation. The question 
is answered in the affirmative. 


Question 16 


15. When a regular laborer is promoted to the position of substitute pest offiee 
clerk, may the service rendered as a regular laborer be considered in fixing his 
hourly rate of compensation as a substitute post office clerk? 


This question is answered in the negative. See answers to ques- 
tions 10 and_11. 
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Question 16 


16. Does absence from duty by a temporary employee, who is not subject to call 
but whose name is still carried on the rolls, constitute a break in service when 
considering the length of continuous service? 

Since the act here under consideration relates to substitute postal 
employees it is assumed that your reference to “temporary employee” 
in this question has relation only to a substitute postal employee, and 
upon that assumption this question is for answering in the negative. 


Question 17 


17. In determining the total number of hours continuous service rendered 
by substitute employees, will each day’s absence on leave with pay be considered 
the same as 8 hours’ service? 

This question is answered in the affirmative. See 39 U.S. C. 104; 
19 Comp. Gen. 177; decision of March 31, 1944, B-5235, 23 Comp. Gen. 
739. Compare 13 Comp. Gen. 295, 370, 444; 14 id. 761; 16 id. 757; 18 
id. 191, 575; 20 id. 555; 21 id. 853. 


Question 18 


18, May a substitute post office clerk who has transferred to a position as sub- 
stitute clerk in the Railway Mail Service at a higher hourly rate of compensation 
be given credit for the number of hours service rendered as a substitute post 
office clerk for the purpose of fixing his rate of compensation as a substitute 
clerk in the Railway Mail Service? 


. 
This question is answered in the negative. See answers to ques- 
tions 10, 11, and 15. 


Question 19 


. 

19. Does section 3 of this Act abrogate the administrative authority to credit 
substitute postal employees while they are in military service with the same 
average number of hours service during military service as the same substitutes 
served during the same period of time last preceding their entry into the military 
service, or for a longer period of prior service, in fixing the salary rate upon 
advancement to regulars? (See your decision (B-16546) 20 Comp. Gen. 789.) 


The rule stated in the decision of May 20, 1941, 20 Comp. Gen. 789, 
to which you refer, is as follows (quoting from the syllabus) : 

Since substitute postal employees do not always work full time, it would be 
improper to credit them, upon restoration to their civilian positions under the 
terms and conditions of the Selective Training and Service Act of 1940 or Public 
Resolution No. 96, approved August 27, 1940, as amended, with 8 hours a day for 
the time they were in the military service in fixing their salary rate upon advance- 
ment to regulars, but the Postmaster General may adopt'a rule for crediting time 
in the military service based on the average number of hours’ service during a 
period preceding the military service. 

The proviso to section 3 of the act of March 24, 1944, authorizing 
pro rata credit for military service upon the basis of 2,448 hours for 
each year of such service is applicable in computing “Allowable serv- 
ice under the provisions of this Act” (quoting from the first part of 


section 3), which includes allowable service creditable to a substitute 
598796—44—-vol. 23-51 
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postal employee upon appointment to a regular position as provided 
by section 2 of this act. Accordingly, there is required the conclusion 
that the proviso to section 3 of the act of March 24, 1944, supersedes 
and renders inoperative the rule stated in the cited decision. This 
question is answered in the affirmative. 


( B-40964) 


SALES—ROYALTY CRUDE OIL UNDER FEDERAL LEASE—EFFECT OF 
GOVERNMENT PRICE-FIXING ORDERS 


It would be unlawful as a violation of section 4 (a) of the Hmergency Price 
Control Act of 1942 for the United States to demand or receive for royalty 
oil delivered after the effective date of an applicable price regulation, issued 
pursuant to said act, any amount in excess of the maximum price fixed by 
said regulation, even though such oil were delivered pursuant to a contract 
which had been consummated prior to the effective date of the regulation 
and which provided for the payment of a higher price than that fixed by 
said regulation. 

Where a maximum price regulation, issued pursuant to the Dmergency Price 
Control Act of 1942, establishes a price for the sale of a commodity below 
that fixed under an existing contract, affirmative action should be taken to 
amend the contract to provide for a price which will not violate the appli- 
cable price maximums; otherwise there no longer would be any binding 
legal obligation upon the parties under the contract—or, at least, the regu- 
lation would have the effect of temporarily suspending the obligation of the 
parties—and such amendment should provide for reversion to the original 


contract price in the event the maximum price ceases to be effective prior 
to the termination of the contract. 


Comptroller General Warren to the Secretary of the Interior, April 14, 1944: 
I have your letter of March 23, 1944, as follows: 


On June 22, 1942, four separate agreements were entered into by and between 
the United States and the Perry Petroleum Company for the sale and purchase of 
royalty crude oil accruing to the Government under Federal oil and gas leases 
in the Lance Creek field, Wyoming. These agreements, the originals of which 
are transmitted herewith, are as follows: 

I-Sec. No. 366, for a period of 5 years beginning April 1, 1944, covering all 
royalty oil accruing under leases Cheyenne 036996 (a) and (b), 037004 (except as 
to the NWY4NE sec, 33, T. 36 N., R. 66 W.), and 063018. 

I-Sec. No. 367, for a period of 5 years beginning April 1, 1944, covering all royalty 
oil sornne 2 under leases Cheyenne 037093, 087094 (as to the NWY44NB\, sec. 33, 
Z , R. 66 W.), 063019, 058838 (a), 058885, and 060079. 

I-See. No. 368, for a period of 5 years beginning April 1, 1944, covering all 
a oil accruing under leases Cheyenne 086289 (a) and (b), 037069, and 
037! 

I-Sec. No. $69, for a period of 5 years beginning April 1, 1944, covering all royalty 
oil accruing under leases Cheyenne 036290 (a) and (b), and 036291 (a) and (b). 

The four agreements are identical except for the leases from which royalty oil 
accruals are sold. Article IX of each agreement provides that the Secretary of 
the Interior specifically reserves the right to cancel the agreement for any reason 
deemed sufficient in his discretion at any time more than 90 days prior to April 
1, 1944. On December 31, 1943, the Department determined that the option to 
cancel should not be exercised. Thereafter, as required by Article XI of the 
agreements, the ie Petroleum Company submitted acceptable surety bonds 
in the amount of $40,000 

Article II, sec. 8 of MPR 436, 8 F.R., p. 11370, provides in part, as follows: 


- 
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“MAXIMUM PRICES FOR CRUDE PETROLEUM 


Note: How to determine maximum prices. To determine the maximum price 
for crude petroleum, first examine section 8 to see whether a specific price has been 
established for the particular field. If no price has been established for the 
particular field, then the formula in section 9 shall be used to determine the 
maximum price. 

Sec. 8. Specific prices. The following specific prices shall be the maximum 
prices for the items named at the points enumerated below. If a contract was 
in effect on October 1, 1941, for the given pool applicable to such production or for 
the purchase of crude petroleum at a point other than at the receiving tank 
at a price in excess of such posted price, and if a specific maximum price has been 
established for crude petroleum produced at such pool under section 8 then the 
maximum price at the receiving tank or at such other point for the production 
covered by the contract, or any renewal of such contract, or a new contract be- 
tween the same buyer and seller concerning the same production, shall be the 
sum of the contract price and the difference between the specific price as set out 
in this section 8 and the highest posted price as of October 1, 1941 

Illustration: A contract for the purchase of crude petroleum was in effect on 
October 1, 1941 at 25¢ per barrel above the posted price, which posted price was 
$1.00 per barrel, and a specific price for the pool is established at $1.10 per barrel. 
The maximum price will be the sum of the contract price and the difference be- 
tween the specific price and the posted price. The difference between the specific 
price (1.10) and the posted price (1.00) is .10, therefore the maximum price would 
be 10¢ plus the contract price ($1.25) or $1.35. 

Where contracts of the type described above were in effect on October 1, 1941, 
duly authenticated copies of such contracts shall be filed by the purchaser with 
the Petroleum Branch of the Office of Price Administration at Washington, D. C. 
within thirty days after August 19, 1943, unless copies of said contracts have 
heretofore been filed with the Office of Price Administration.” 

As of August 19, 1948 (see the last paragraph of the quotation from Article II, 
sec. 8 of MPR 436, supra), no specific price had been established for the Lance 
Creek field by the Office of Price Administration. However, as the agreements 
were considered to be in effect as of October 1, 1941, even though deliveries there- 
under are not to commence until April 1, 1944, it was deemed quite probable 
that a specific price would be established for the Lance Creek field pursuant to 
Article II, sec. 8 (m) of MPR 436 prior to the commencement of deliveries. 
Consequently, in order to preserve the price structure established by the agree- 
ments under the then existing provisions of MPR 436, the Acting Director of 
the Geological Survey, by a letter to the Petroleum Branch of the Office of Price 
Administration dated September 16, 1948, transmitted authenticated copies of 
the agreements for filing, stating in part, as follows: 

“Although the agreements were not reduced to formal writing until June 1942, 
this office takes the position that they are evidence of contracts, actually in 
existence prior to October 1, 1941, for the following reasons: The advertisement 
and specifications for bids on the Lance Creek royalty crude petroleum were 
issued on July 28, 1941; the bids received pursuant to the advertisement were 
opened on August 20, 1941; and the bid of the Perry Petroleum Company was 
accepted in behalf of the United States by the Assistant Secretary of the Interior 
on August 26,1941 ... 

“The enclosed documents are believed to fall clearly within one of the categories 
described in article II, section 8, of MPR 436; i. e., as being contracts that were 
in effect on October 1, 1941, for the purchase of crude petroleum at the receiving 
tank at a price in excess of the highest posted price as of October 1, 1941, for the 
given pool applicable to the production involved under said contracts. It is noted 
that the above-quoted provision requires the ‘purchaser’ to file contracts with 
your office. However, this office has not been informed that authenticated copies 
of the agreements in question have been filed by the Perry Petroleum Company. 
Therefore, the enclosed agreements are submitted with the request that they be 
treated as having been filed in compliance with section 8 of MPR 436, supra, 
and that the price stipulated to be paid for the crude petroleum sold thereunder 
be recognized as a maximum price established pursuant to said regulation.” 

Article IT, sec. 9 of MPR 436, 8 F. R., p. 11373, provides in part, as follows: 

“See. 9. Formula for determining maximum prices. (a) The maximum price 
at the receiving tank for crude petroleum from any given pool shall be the posted 
purchase price as of October 1, 1941 for such pool. 





778 DECISIONS OF THE COMPTROLLER GENERAL 


“(b) Where on October 1, 1941, there was for any given pool no posted purchase 
price, or more than one posted purchase price, the maximum price for a particular 
producer at the receiving tank for crude petroleum from such pool shall be the 
price paid for crude petroleum at any receiving tank of the same producer as of 
October 1, 1941 unless this price is below the highest of the posted purchase prices, 
if any, and in that case, the maximum price shall be the highest posted purchase 
price: Provided, however, That a price paid pursuant to a contract in effect on 
October 1, 1941 and entered into prior to that date, shall not be considered in 
determining the maximum price for crude petroleum unless the contract price 
reflected current market conditions on or about October 1, 1941.” 

At the time the agreements were filed with the Office of Price Administration, 
Article II, sec: 9 (c) of MPR 436, 8 F. R., p. 11373, provided as follows: 

“(c) Where a contract was in effect on October 1, 1941 for the purchase of crude 
petroleum at the receiving tank at a price in excess of the highest posted 
purchase price for the given pool applicable to such production, such contract 
price shall be the maximum price at the receiving tank for the production covered 
by the contract, or any renewal of such contract, or a new contract between the 
same buyer and seller concerning the same production.” 

Article VI of each of the agreements in question reads in part, as follows: 

“The GOVERNMENT agrees to accept and the PURCHASER agrees to pay for 
said royalty oil a price of eight cents (8¢) per barrel over the price per barrel 
regularly posted by the major purchasers of crude oil in the Mid-Continent area 
for oil of 40° A. P. I. gravity; provided, that if at any time during the term of 
this agreement the posted field price for Lance Creek crude oil should be higher 
than the price hereinbefore agreed upon, the PURCHASER agrees to pay such 
higher posted field price.” 

It was naturally assumed that pursuant to the above-quoted provision of 
MPR 436 the maximum permissible price which could be charged the purchaser 
under the agreements was the price stipulated in said agreements; i. e., a price 
of 8¢ per barrel over the Mid-Continent posted field price of $1.25 per barrel for 
crude oil of 40° A. P. I. gravity, or $1.33 per barrel. 

However, effective January 29, 1944, Article II, sec. 9 (c) of MPR 436 was 
amended by MPR, Amendment 7, 9 F. R., p. 945, as follows: 

“Section 9 (c) is amended to read as follows: 

“*(c) Where a contract was in effect on October 1, 1941, for the purchase of 
crude petroleum at the receiving tank at a price in excess of the highest posted 
purchase price-for the given pool applicable to such production and deliveries 
were made prior to or within sixty days after October 1, 1941, in accordance 
with such contract, then the price actually charged on October 1, 1941 or on the 
first delivery after October 1, 1941 shall be the maximum price for the production 
covered by the contract.’ 

“This amendment shall become effective January 29, 1944.” 

And effective February 12, 1944, Article II, sec. 8 (m) of MPR 4386 was amended 
by MPR 436, Amendment 8, 9 F. R., p. 1582, as follows: 

“Section 8 (m) (2) is added to read as follows: 

“*(2) Lance Creek Field and Salt Creek Field. The maximum price at the 
receiving tank for crude petroleum produced in Lance Creek Field, Niobrara 
County, Wyoming, and the Salt Creek Field, Natrona County, Wyoming, except 
crude petroleum produced from the Tensleep Sand, shall be as follows: 


Dollars per 42 Dollars per 42 
gallon barrel gallon barrel 


A. P. I. gravity: 
NT rae ies eye herds eee 
33-33.9 1.11 
Re en Or ee ey ee 
Siar ai ee eo Se 
36-36.9__ s 1.17 
I rene ere 
38-38.9___..____- F 
39-39.9 1. 23 

1. 25’ 

“This amendment shall become effective February 12, 1944.” 

Were it not for the amendment to section 9 (c), Article II of MPR 436, supra, 


it would appear that section-8 of Article II could have been construed as au- 
thorizing a maximum price of $1.46 per barrel, as between the United States and 
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Perry Petroleum Company, thus permitting, in the absence of further agreement 
between the parties, the sale of the royalty oil at the originally agreed upon 
price of $1.33 per barrel or permitting, if otherwise legally feasible and mutually 
agreeable to the parties thereto, an amendment of the agreements to provide for 
a maximum price of $1.46 per barrel. Under the original provisions of section 
9 (c) the agreements would have fallen into the category of contracts in effect 
as of October 1, 1941, and the price stipulated in the agreements would have been 
controlling even though deliveries were not to take place until April 1, 1944. 
Using the illustration given in section 8, the agreements are for the purchase of 
crude petroleum at 21 cents per barrel above the posted price, which posted 
price is $1.12 per barrel. The specific applicable price for the pool has since been 
established at $1.25 per barrel. The maximum price would have been the sum 
of the contract price and the difference between the specific price and the posted 
price. The difference between the specific price ($1.25) and the posted price 
($1.12) is 13 cents, therefore the maximum price would have been 13 cents plus 
the contract price ($1.33) or $1.46. 

Section 9 (c), as amended, clearly appears to affecct the price provivsions of 
the agreements discussed above, with the exception of Agreement I, Sec. No. 366, 
which the Department believes, for reasons hereinafter stated, does not fall 
within its purview. Consequently, it would seem that the specific price estab- 
lished in section 8 (m) (2) now governs as to the agreements other than I, Sec. 
No. 366, and that $1.25 per barrel is the maximum price for which the Govern- 
ment’s royalty crude oil may be sold thereunder. The following questions, 
therefore, are presented for your decision: 

1 (a). Are the prices stipulated in Agreements I, Sec. Nos. 367, 368, and 369, 
adjustable without specific amendment between the parties to a price of $1.25 
per barrel for the period that maximum price control remains in effect? 

(b) If so, may the original contract prices be applied for the unexpired period 
of the agreements in the event that price control ceases to be effective prior to 
the termination of said agreements? 

2. If the prices stipulated in these agreements are held not to be adjustable, 
as indicated above, may the agreements be amended by the parties, if the pur- 
chaser is agreeable to such amendment, to provide for a price of $1.25 per barrel 
during the period price control remains in effect, with provision for reversion 
to the original contract price in the event the maximum price ceases to be effec- 
tive prior to the termination of the agreements? 

Under the provisions of ‘section 4 (a) of the Hmergency Price Control Act of 
1942, 56 Stat. 28; 50 U. S. C., Append., sec. 904 (a), it is unlawful for a person— 
which term under section 302 (h) of the Act includes the United States—to sell 
or deliver, under any contract theretofore or thereafter entered into, any commod- 
ity at a price in excess of the maximum price established therefor under the 
Act. In this connéction, see 22 Comp. Gen. 484, and 21 Comp. Gen. 1046. 

Article XV of the agreements provides: 

“It is understood and agreed by and between the GOVERNMENT and the 
PURCHASER that this agreement shall be subject to all war or emergency laws 
of Congress now or hereafter enacted and to all valid orders, rules, and regu- 
lations issued pursuant to such laws, anything in Article XIV to the contrary 
notwithstanding.” 

The Department is of the opinion that under the provisions of section 4 (a) 
of the Emergency Price Control Act of 1942, supra, and of Article XV of the 
agreements, said instruments—I-Sec. Nos. 367, 368, and 369—should be construed 
as having been amended by agreement between the parties and through operation 
of law and that payments may be accepted at $1.25 per barrel without express 
amendment or supplemental agreement. It is, therefore, proposed to make deliv- 
eries of royalty crude oil to, and bill the contractor at $1.25 per barrel under 
Agreements I-Sec. Nos. 367, 368, and 369, commencing April 1, 19442 It is also 
the opinion of the Department that should the maximum prices now established 
for the Lance Creek field cease to be effective before these agreements expire, the 
prices stipulated therein may be applied for their unexpired term. 

With respect to Agreement I-Sec, No. 366, however, the Department is of the 
opinion that the contract price stipulated therein is a permissible price under the 
provisions of MPR 436. It will be observed that Article II, section 8 of MPR 


* 1A relatively small portion of the Government’s Lance Creek royalty oil is less than 
40° A. PL. L. gravity. Under the construction which the Department proposes to place on 
these agreements the price which would be charged for such oil would be the O, P. A. 
specific applicable maximum price based on gravity. 
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436 provides that “if a specific maximum price has been established for crude 
petroleum produced at such pool under section 8, then the maximum price at 
the receiving tank or at such other point for the production covered by the con- 
tract, or any renewal of such contract, or a new contract between the same buyer 
and seller concerning the same production, shall be the sum of the contract price 
and the difference between the specific price as set out in this section 8 and the 
highest posted price as of October 1, 1941.” (Italics supplied.) 

The Government's royalty crude oil produced from leases Cheyenne 086996 (a), 
036996 (b), 037094 (except as to the NW144NE sec. 33, T. 36 N., R. 66 W.), and 
063018 is now being sold under Agreement I, Sec. No. 335 between the United 
States and Perry Petroleum Company. Royalty crude oil that will be produced 
from these same leases on and after April 1, 1944, is covered by Agreement I, Sec. 
No. 366, between the United States and Perry Petroleum Company. Consequently, 
it is clear that this agreement is “a new contract between the same buyer and 
seller concerning the same production” within the meaning of Article II, section 
8 of MPR 436. Using the formula given in the illustration set out in Article I, 
section 8 of MPR 436, it would appear that the maximum price that may be 
charged for the oil covered by Agreement I, Sec. No. 366, is $1.46 per barrel if 
otherwise legally feasible and mutually agreeable to the parties to said 
agreement. 

Article II, section 9 (c) of MPR 436, as amended effective January 29, 1™4, 
does not, in our opinion, militate against this conclusion. Apparently the 
amendment is intended only to define with greater particularity contracts which 
will be regarded as being effective on October 1, 1941, and does not alter, modify, 
or repeal any of the provisions of section 8 of Article II. Therefore, since Agree- 
ment I, Sec. No. 366, is within the definitions of both section 8 and section 9 (c) 
as amended, the maximum price formula set out in section 8 governing new 
contracts between the same parties and for the same production is believed to be 
controlling as to this agreement. 

In order to preserve the Government’s legal position in the premises it is 
further proposed that each billing to the contractor for deliveries of royalty 
crude oil under Agreements I, Sec. Nos. 367, 368, and 369, bear the following 
notation : 

“Payment due the United States has been computed at the price stipulated 
in Agreement I, Sec. ____, dated June 22, 1942, between the United States and 
Perry Petroleum Company. 

“Payment will be accepted at the price stipulated in the agreement as modi- 
fied by O. P. A. Maximum Price Regulation 486, Amendment 8 (9 F. R., p. 1532) 
or by any further amendment, modification, or revision of said Regulation, sub- 
ject to the condition, however, that the United States, as seller, reserves its legal 
right to recover at any time in full all payments due it in strict conformity 
with the price provisions of the above-described agreement in the event that the 
applicable Maximum Price Regulation of the Office of Price Administration or 
pertinent part thereof affecting said agreement should be determined to be or to 
have been ineffective in any judicial or other appropriate proceeding.” 

Please advise this office whether you concur in the views expressed above. 

Inasmuch as deliveries under the agreements are to commence April 1, 1944, 
and Federal oil and gas lessees are not obligated to furnish the Government 
with free storage for its royalty oil for more than 30 days, a prompt decision 
would be greatly appreciated. 


Section 4 (a) of the Emergency Price Control Act of 1942, 56 Stat. 
28, provides: 


It shall be unlawful, regardless of any contract, agreement, lease, or other 
obligation heretofore or hereafter entered into, for any person to sell or deliver 
any commodity, or in the course of trade or business to buy or receive any com- 
modity, or to demand or receive any rent for any defense-area housing accom- 
modations, or otherwise to do or omit to do any act, in violation of any regulation 
or order under section 2, or of any price schedule effective in accordance with 
the provisions of section 206, or of any regulation, order, or requirement under 
section 202 (b) or section 205 (f), or to offer, solicit, attempt, or agree to do 
any of the foregoing. 


And the term “person” is defined in section 302 (h) of the said act, 56 
Stat. 37, as including the United States or any agency thereof. Thus, 
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as indicated in your letter, it would be unlawful as a violation of said 
section 4 (a) for the United States to demand or receive for royalty 
oil delivered after the effective date of an applicable price regulation 
issued pursuant to authority contained in said act any amount in ex- 
cess of the maximum price fixed by said regulation even though such 
oil were delivered pursuant to a contract which had been consum- 
mated prior to the effective date of said regulation and which provided 
for the payment of a higher price than that fixed by said regulation. 
See, in addition to 21 Comp. Gen. 1046, and 22 id. 484, cited in your 
letter, my decision of May 11, 1942, B-25461, to you. 

Apparently, it is the view of your Department that the price stated 
in the involved contracts—with the exception of Agreement I-Sec. 
No. 366—is in excess of the maximum price fixed by MPR 436. In 
fact, the questions upon which decision is requested obviously are 
based on that premise. But there would appear to be sufficient doubt 
with respect to this phase of the matter to warrant consideration 
thereof before proceeding further. 

In the instructions for determining maximum prices for crude 
petroleum—set forth in the note preceding Article IT of MPR 436, 
quoted in your letter—it is stated that examination first should be 
made of section 8 of said regulation “to see whether a specific price 
has been established for the particular field,” and that, if no such 
price has been established, the maximum price is for determination 
in accordance with the formula contained in section 9. In other words, 
if a specific price for a particular field has been fixed under section 8, 
resort to the provisions of section 9 is unnecessary. And since a spe- 
cific price has been established for Lance Creek Field, Wyoming— 
the field involved in these agreements—by an amendment to section 8, 
effective February 12, 1944, it necessarily follows that section 9 now 
has no direct application in the determination of maximum prices 
for oil produced from such field. 

Section 8 of said regulation contains a special provision for com- 
puting maximum prices with respect to “a contract in effect on October 
1, 1941, for the purchase of crude petroleum at the receiving tank 
at a price in excess of the highest posted price as of October 1, 1941, 
for the given pool applicable to such production”—provided, of 
course, a specific price for the involved field has been fixed by said 
section. The subject agreements provide for the payment of eight 
cents ($0.08) per barrel over the price per barrel regularly posted by 
the “major purchasers of crude oil in the Mid-Continent area for oil 
of 40° A. P. I. gravity.” It is stated that such regularly posted price 
is $1.25 per barrel; thus, the contract price presently is $1.33 per 
barrel. Also, it is stated that the highest posted price as of October 
1, 1941, for the pool applicable to the production was $1.12 per barrel ; 
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thus, the contract price exceeds such posted price by 21 cents. Hence, 
if it may be considered that the subject agreements constitute “con- 
tracts in effect on October 1, 1941,” within the meaning of Section 8, 
then the price stated in such agreements is within, or less than, the 
maximum price computed in accordance with said special provision 
in section 8; but if the subject agreements may not be so considered, 
then the specific price listed in section 8 (m) (2) of $1.25 per barrel 
is the maximum price for oil of 40° API gravity produced in Lance 
Creek Field. 

It is pointed out that the advertisement and specifications for bids 
on the Lance Creek royalty crude petroleum were issued on July 28, 
1941; that the bids received pursuant to such advertisement were 
opened on August 20, 1941; and that the bid of Perry Petroleum 
Company was accepted on behalf of the United States, by the Assist- 
ant Secretary of the Interior, on August 26, 1941. Consequently, 
although formal agreements were not executed until June 22, 1942, 
there is little or no question but that “contracts” for the sale of such 
royalty oil—the existence of which could be established by written 
evidence—were “in effect” on October 1, 1941. American Smelting 
and Refining Co. v. United States, 259 U.S. 75; United States v. Pur- 
cell Envelope Co., 249 U. S. 318. And were consideration of the 
matter to stop here—that is, having regard solely for the literal terms 
of said special provision in section 8—the contract price of $1.33 per 
barrel would be well within the maximum price fixed by the regula- 
tion. 

However, it is in determining the intended meaning of the term 
“contract in effect on October 1, 1941” as it appears in section 8 of 
said regulation that the amendment to section 9 (c), effective January 
29, 1944, may have a material bearing. Prior to such amendment 
section 9 (c) likewise accorded recognition to a price stated in a “con- 
tract in effect on October 1, 1941;” but as section 9 (c) now reads, 
recognition is accorded contract prices only if the contract was in 
effect on October 1, 1941, and “deliveries were made prior to or within 
sixty days after October 1, 1941 in accordance with such contract.” 
Although section 8 contained the same language in describing the 
requirements for recognition of previously established contract prices, 
apparently no similar condition or limitation has been placed therein 
by way of specific amendment. So that the question of whether the 
price stated in the subject agreements is in excess of the applicable 
maximum under MPR 436 depends upon whether the referred-to 
amendment to section 9 (c) is to be construed as amending by impli- 
cation the pertinent language of section 8. 

It is a well settled principle in the construction of statutes and 
regulations that amendments by implication—like repeals by impli- 
cation—are not favored and will not be upheld in doubtful cases. 
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Sutherland Statutory Construction, section 1913. Also, it has been 
held that where a statute purports to amend a designated clause of 
an existing statute, it will be presumed that such clause is the only 
one to which the legislature intended the amendment to apply. 
United States v. McClure, 305 U. S. 472; Healey v. Wheeler, 72 A. 
758. Viewed in the light of the above and since the instant situation 
involves, in effect, the insertion of an express condition or limitation 
into one of two sections in a regulation, both of which sections pre- 
viously contained the same pertinent language and the sections being 
for application to separate and distinct classes of cases, it could be 
argued that there could have been no intention to change the import 
of the language not expressly amended, namely, section 8. However, 
there was issued by the Price Administrator—with reference to said 
amendment to section 9 (c), effective January 29, 1944—the following 
statement of the considerations involved: 

It was the intention of the Administrator when Maximum Price Regulation 
No. 436 was issued, to establish as ceilings the prices actually being paid for 
crude petroleum on October 1, 1941. Maximum prices on petroleum products 
were established on the basis of prices being paid in October 1941, and it would, 
therefore, not always be fair and equitable to establish maximum prices for crude 
petroleum based on a period other than the one used for petroleum products. 

In October 1941 in addition to posted prices for certain fields, there were 
contracts in effect at prices in excess of the posted prices. Since these prices 
presumably were reflected in the prices of refined products, the Administrator 
desired to permit these contracts to remain in effect. It was assumed, how- 
ever, that deliveries were made in accordance with such contracts before 
October 1, 1941, or within a reasonable time thereafter. Otherwise, the price 
of crude petroleum under these contracts might not have been representative of 
prices being paid on October 1, 1941. 

The Administrator is now advised that certain long term contracts were 
negotiated prior to October 1, 1941, the terms of which provide that deliveries 
under these contracts will begin in the year 1944. In order to carry out the 
intention of the Administrator in freezing prices actually being paid on October 
1, 1941, Amendment No. 7 to Maximum, Price Regulation No. 436 is issued which 
provides that where a contract was in effect on October 1, 1941, at a price in 
excess of the posted price, and deliveries were made prior to or within 60 days 
after October 1, 1941, in accordance with such contract, then the price actually 


charged on October 1, 1941 or on the first delivery after October 1, 1941 shall be 
the maximum price for the production covered by the contract. 


The considerations thus set forth as being involved in the issuance 
of the amendment to section 9 (c) are general in nature and apply to 
the entire regulation. It is stated, in effect, that it was the original 
intention of the Price Administrator that, under MPR 436, recognition 
should be accorded established contract prices only where it appeared 
that such prices were in effect on October 1, 1941, in the sense that 
deliveries actually were being made at that time at such contract 
prices. It was the purpose of said amendment to section 9 (c) to 
leave no doubt as to such intention. Also, jt could be inferred that 
said amendment to section 9 (c) was rendered necessary by the exis- 
tence of the very contracts here involved. And, of course, since at 
the time said amendment was issued the applicable price maximums 
for these contracts were for computation under section 9—rather 
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than section 8—it was unnecessary to amend section 8 to achieve the 
desired result. It was only by reason of the subsequent amendment 
to section 8, by which a specific price for oil produced from Lance 
Creek Field was fixed, that any question arises. 

Thus, it would seem to be indicated that the amendment to section 
9 (c) was merely an expression of what originally was intended by the 
term “contract in effect on October 1, 1941,” in MPR 436—that is, 
not only as it appeared in section 9 (c) but, also, as it appears in 
section 8. To construe it otherwise would tend to create an unjust 
disparity between maximum prices for contracts covered by section 
8 and those covered by section 9 and would result in the establishment 
of price maximums inconsistent with the stated purposes of the 
regulation as a whole. Hence, even though the strict language of 
section 8 does not so provide, this office will not object to the applica- 
tion of maximum prices for crude petroleum sold under the subject 
agreements determined on the basis that—with the exception of 
Agreement I-Sec. No. 366—the special provision in section 8, re- 
specting contracts in effect on October 1, 1941, has no application. 
Thus, as to Agreements I-Sec. Nos. 367, 368, and 369, the maximum 
price receivable would appear to be $1.25 per barrel for oil of 40° 
API gravity. 

As to Agreement I-Sec. No. 366, it is stated that, while no deliveries 
of oil thereunder are to be made prior to April 1, 1944, oil from the 
same leases involved in such agreements has been sold to the same 
company, Perry Petroleum Company, under Agreement. I-Sec. No. 
335, and that, therefore, Agreement I-Sec. No. 366 would appear to 
constitute “a new contract between the same buyer and seller concern- 
ing the same production” so as to render applicable in determining 
the maximum price receivable for oit delivered under such agreement 
the said special provision in section 8. This office is inclined to agree 
with this construction—it being assumed that oil actually was deliv- 
ered under said prior agreement prior to or within 60 days after 
October 1, 1941. However, it would appear that the formula set out 
in said section 8 has been applied erroneously and that the figure indi- 
cated in your letter of $1.46 per barrel as the maximum price appli- 
cable to such agreement is incorrect. 

Said Agreement I-Sec. No. 335 provides for a price of “six and 
nine-tenths cents (6.9¢) per barrel under the price per barrel regu- 
larly posted by the major purchasers of oil in the Mid-Continent area 
for oil of 40° A. P. I. gravity; provided, that if at any time during 
the term of this agreement the posted field price for Lance Creek oil 
should be higher than the price specified in this Article, the purchaser 
agrees to pay such higher posted field price.” Said special provision 
in section 8 provides that the maximum price for a “new” contract 
between the same buyer and seller concerning the same production 
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shall be the sum of the “contract price” and the difference between 
the specific price, as set out in said section 8, and the highest posted 
price as of October 1, 1941. Presumably, the figure of $1.46 per bar- 
rel, indicated in your letter, was computed by using as the “contract 
price” the price stated in the “new” contract, $1.25 per barrel; but it 
would seem that the term “contract price” must, in this instance, refer 
to the price stated in the “old” agreement—that is, the price at which 
oil actually was being sold and delivered prior to October 1, 1941, or 
within 60 days thereafter. Thus, assuming that the old contract 
price, as of October 1, 1941, was $1.181—$1.25 less $0.069—the maxi- 
mum price applicable to Agreement I-Sec. No. 366 would appear to 
be $1.311—that is, $1.181 plus the difference between $1.25 and $1.12, 
or $0.13. 

Of course, were it not for Article XV of said agreements there 
probably would be little doubt but that unless affirmative amendatory 
action were taken to provide for a price which would not violate the 
applicable price maximums fixed by MPR 436, there no longer would 
be any binding legal obligation upon the United States to sell or Perry 
Petroleum Company to buy oil under the subject agreements—or, at 
least, that the regulation would have the effect of temporarily sus- 
pending the obligations of the parties. See, particularly, Zong sland 
Structural S. Co. v. Schiavone-Bonomo Corp., 53 F. Supp. 505; also, 
see Annotation in 47 A. L. R. 1286, and cases cited therein ; and section 
458, Restatement of the Law of Contracts. Cf. B-32273, February 
19, 1943. So that, it first must be determined whether said Article XV 
properly should be construed as having the effect of substituting for 
the price stated in such agreements the lower ceiling prices established 
by MPR 436. 

Under said Article XV the parties agreed that the respective agree- 
ments should be “subject to” all war or emergency laws of Congress 
and valid orders, rules and regulations issued pursuant thereto. 
Unquestionably, a maximum price regulation issued under the au- 
thority contained in the Emergency Price Control Act of 1942—which 
act was in effect at the time the involved agreements were signed—is 
within contemplation of said Article XV. But it would seem that 
nevertheless an argument could be made to the effect that said Article 
XV was not intended to operate to bind the seller to sell or the buyer to 
buy oil at a price which neither party knew or could have known at 
the time the agreements were executed. All that was agreed to was 
that the agreements should be “subject to” such emergency laws and 
orders. Therefore, it could be contended that said article of the agree- 
ments has no practical effect in respect of lower ceiling prices estab- 
lished under the Emergency Price Control Act of 1942 since existing 
agreements are by the terms of said act made “subject to” price regu- 
lations issued thereunder. 
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It is assumed that it has been determined administratively by your 
Department to be in the interests of the United States to sell the oil 
covered by these agreements at the price presently in effect under MPR 
436, even though such price is lower than the amount stated in the 
bids of Perry Petroleum Company and subsequently stated in the 
formal contracts. That is to say, there is no indication in your letter 
that it has been determined that it would be in the interests of the 
United States to withdraw altogether from the involved agreements if 
there be no binding obligation upon the United States to sell the oil 
at such lower maximum price. 

Upon that assumption it would appear unnecessary to determine 
the legal effect of said Article XV as applied to the facts and circum- 
stances of this case. The mere fact that an argument along the lines 
indicated could be made and that the basis therefor is not wholly illog- 
ical and unreasonable is sufficient to warrant such action as would 
remove the possibility of an occasion for such an argument being made 
and its merits being considered. That is to say, since it appears that 
performance under the involved contracts is just beginning and since 
there is no reason to suppose that the purchaser, Perry Petroleum 
Company, would object to amendments to such contracts by which it 
would be required to pay less than the stated contract price for oil de- 
livered thereunder, it would appear to be in the interests of the United 
States that specific amendments be executed in order that there may 
be no doubt as to the obligations of the parties under such contracts. 

However, since the sole purpose of said amendments would be to 
provide for a price at which oil could be delivered in conformance 
with the applicable ceiling prices now in effect under MPR 436, such 
amendments should provide for reversion to the original contract price 
in the event the maximum price ceases to be effective prior to the ter- 
mination of such agreements. Cf. B-25461, swpra. Also, it would seem 
that the said amendments should contain, in substance, the condition 
suggested in your letter for insertion in each billing to the contractor 
were it determined that specific amendments to the involved contracts 
were unnecessary, since the purpose to be served by such provision 
would appear equally desirable in respect of contracts specifically 
amended. 

Your submission is answered accordingly. 


(B-89976) 


PAY—COAST GUARD—APPREHENSION FOR DESERTION AFTER 
EXPIRATION OF ENLISTMENT TERM 


The provision in the act of December 13, 1941, authorizing the involuntary 
extension of enlistments in the Navy, Marine Corps, and Coast Guard for the 
war period, does not operate to effect an involuntary extension of the enlist- 
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ment of a man whose enlistment term expires while he is in a desertion 
status, and, therefore, where a Coast Guard enlisted man was in a desertion 
status on the date his enlistment term expired, the period after his arrest 
and while awaiting trial by general court martial, which resulted in con- 
viction, confinement, and dishonorable discharge, may not be regarded as 
service under his contract of enlistment so as to entitle him to active duty 
pay during such period. 


Assistant Comptroller General Yates to the Secretary of the Navy, April 15, 
1944; 

Reference is made to your letter of February 2, 1944, forwarding 
a letter from the Disbursing Officer, U. S. Naval Prison, Navy Yard, 
Portsmouth, New Hampshire, dated December 29, 1943, with related 
correspondence, concerning the right of James Clement Frazier, 
apprentice seaman, U. S. Coast Guard, to active duty pay while 
awaiting trial by general court martial. You request decision whether 
Frazier, now a general court-martial prisoner undergoing confinement 
at the United States Naval Prison, Portsmouth, New Hampshire, is 
entitled to active duty pay for the period February 17, 1943, to April 
26, 1943, under the conditions set forth in the enclosed correspondence. 

It appears that James Clement Frazier enlisted in the Coast Guard, 
for a period of three years, on December 16, 1939, that while serving 
in this enlistment he absented himself for the period November 2, 1941, 
to February 17, 1948, and that he was declared a deserter. The dis- 
bursing officer states that during the said period of desertion Frazier’s 
enlistment expired and that, upon apprehension or surrender (pre- 
sumably February 17, 1943), his account was taken up and he was 
carried in a non-pay status by the Pay Officer, Coast Guard Receiving 
Station, Ellis Island, New York, during the period February 17 to 
April 26, 1943. It further appears that he was delivered to the Re- 
ceiving Station, Hart’s Island, New York, on April 27, 19438, for trial 
by general court martial and that on August 7, 1943, he was convicted 
by general court martial of desertion and was “sentenced to twenty- 
four (24) months and a Dishonorable Discharge.” 

In forwarding the letter of the disbursing officer, the Commandant, 
U. S. Coast Guard, recommended, in his first indorsement of January 
10, 1944, that a decision be obtained as to whether the enlistment period 
of an enlisted man in a desertion status.is considered to have been 
extended under the provisions of the act of December 13, 1941, 55 Stat. 
799, and ALNAV 155, 1941, and, if so, whether pay accrues for the 
period awaiting the trial by court martial which resulted in his con- 
viction and confinement, notwithstanding the fact that the period for 
which he had enlisted expired while in a desertion status but subse- 
quent to the effective date of ALNAV 155. 

The act approved December 13, 1941, 55 Stat. 799, provides: 

That in time of war all enlistments in the Regular Navy, Marine Corps, and 


Coast Guard, and in the Reserve components thereof as applicable, may be ex- 
tended by the Secretary of the Navy for such additional time as he may deem 
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necessary in the interest of national defense: Provided, That all men whose 
terms of enlistment are extended in accordance with the provisions of this Act 
shall continue during such extensions to be subject in all respects to the laws 
and regulations for the government of the Navy: Provided further, That men 
detained in service in accordance with this Act shall, unless they voluntarily 
extend their enlistments, be discharged not later than six months after the 
termination of the condition which originally authorized their detention. 


On December 15, 1941, ALNAYV 155, 1941, was issued to the naval 
service and reads as follows: 


ENLISTMENTS OF MEN IN REGULAR NAVY MARINE CORPS AND COAST 
GUARD WHO DO NOT VOLUNTARILY EXTEND OR REENLIST AND ALL 
ENLISTMENTS OF MEN IN RESERVE COMPONENTS THEREOF ARE 
HEREBY EXTENDED IN ACCORDANCB WITH ACT APPROVED DECEMBER 
13 1941 FOR A PERIOD NOT LATER THAN SIX MONTHS AFTER TERMINA- 
TION OF WAR X MEN SO DETAINED NOT ENTITLED TO ENLISTMENT 
ALLOWANCE X NO CHANGE PRESENT LAW GOVERNING PAYMENT EN- 
LISTMENT ALLOWANCE MEN WHO VOLUNTARILY REENLIST OR EX- 
TEND ENLISTMENT IN REGULAR NAVY MARINE CORPS AND COAST 
GUARD X PROVISIONS SECTION 1422 REVISED STATUTES SUSPENDED 
EFFECTIVE DECEMBER 13, 1941. 


The act of July 30, 1937, 50 Stat. 547 (14 U.S. C. 35), provides in 
part as follows: 

(a) All persons composing the enlisted force of the Coast Guard shall be 
enlisted for a term not to exceed three years, in the discretion of the Secretary 
of the Treasury, who shall prepare regulations governing such enlistments and 
for the general government of the service: Provided, That an enlistment in the 
Coast Guard shall not be regarded as complete until the enlisted man concerned 
shall have served any time, in excess of one day, lost on account of unauthorized 
absence from duty, or injury, sickness, or disease, resulting from his own 
intemperate use of drugs or alcoholic liquors, or other misconduct, or while in 


confinement under sentence, or while awaiting trial and disposition of his case 
if the trial results in conviction. 


Frazier’s definite period of actual service required by his enlistment 
was from December 16, 1939 to December 15, 1942. The Coast Guard 
Pay and Supply Instructions provide: 

Article 150. (4) Pay accrues for the period under arrest awaiting action on a 


Coast Guard court, whether confined or not, except under the following 


conditions : 
* . * . on * 


(b) After expiration of enlistment, if the trial results in conviction. 

The time from February 17, 1943, while awaiting trial, which re- 
sulted in conviction, was not service making good time lost under his 
contract of enlistment and no payment for such period is authorized. 
9 Comp. Gen. 323, 325, 11 id. 342, 344; decision B-24767, dated April 
21, 1942; decision B-34315 dated October 30, 1943. 

During Frazier’s term of enlistment, December 16, 1939 to December 
15, 1942, he was absent in desertion from November 2, 1941 to Decem- 
ber 15,1942. Therefore, under the act of July 30, 1937, his enlistment 
would not be complete until he had served the number of days lost by 
desertion which were required to be made good. 

ALNAYV 155 directs that enlistments of men in the Regular Navy, 
Marine Corps and Coast Guard “WHO DO NOT VOLUNTARILY 
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EXTEND OR REENLIST * * * ARE HEREBY EX- 
TENDED.” 

A voluntary extension of a pre-existing enlistment does not become 
effective until the service required under such enlistment has been 
completed ; and both the language and purpose of the act of December 
13, 1941, and the ALNAY, issued pursuant thereto, clearly indicate 
that the involuntary extension of an enlistment for the duration of 
the war and for six months thereafter is not contemplated until ter- 
mination of the current enlistment. Otherwise, there would be no 
opportunity on the part of the man to reenlist, or voluntarily to ex- 
tend his enlistment, for a definite period, which the said law and the 
ALNAYV seem to contemplate and which the Navy heretofore has 
contended was authorized under the permissive provision of said 
statute. See, in this connection, that part of a letter of the Secretary 
of the Navy, dated July 24, 1942, quoted in decision dated December 
19, 1942, 22 Comp. Gen. 548, pages 552 and 553, and that part of said 
decision, page 555, in which it is stated— 

* * * that the act of December 13, 1941, authorizing the involuntary ex- 
tension of enlistments for the war period did not intend to stop discharges and 


voluntary reenlistments (or voluntary extensions of enlistment)—for terms 
which might extend years beyond the war * * * 


Therefore, since the enlisted man here involved did not make good 
the time lost, the act of December 138, 1941, and ALNAV 155 could not 


operate to effect an involuntary extension of his enlistment. Hence, 
the period, February 17 to April 26, 1943, during which he was under 
arrest, was after expiration of enlistment, and, as the trial resulted 
in conviction, no pay accrued therefor. Accordingly, the disbursing 
officer is not authorized to credit the man with active duty pay for the 
period February 17, 1943 to April 26, 1943. 


(B-41136) 
LEAVES OF ABSENCE 


The provision of section 4.8 (a) of the Annual and Sick Leave Regulations that 
leave without pay may be granted to an employee for a period not exceeding 
12 months regardless of whether he has leave standing to his credit was not 
intended to limit administrative action in the granting of’ leave of absence 
without pay to a period of 12 months in all cases, but is merely a limitation 
on the amount of leave without pay that may be granted while an employee 
has annual leave to his credit. 

Where an employee has been carried on the rolls in a leave without pay status 
because of extended illness for a period of one year or more and has no 
unused annual leave to his credit, it is within administrative discretion to 
grant the employee additional periods of leave without pay. 

Where proper reductions in annual leave credit have been made pursuant to 
section 4.4 of the Annual and Sick Leave Regulations for a period of suspen- 
sion for disciplinary reasons which is in excess of three days, or pursuant 
to section 4.8 on account of leave of absence without pay 15 or more days 
during a calendar year, the requirements of the regulations in this respect 
have been satisfied, and, therefore, to deny, in addition thereto, the one-half 
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day quarterly leave credit authorized under section 2.1 (a), for employees 
who were continuously employed for an entire quarter, would result in a 
double reduction in leave credit and is unauthorized. 

Under section 3 of the sick leave statute of March 14, 1936, the terms of which 
have been incorporated in section 3.8 of the leave regulations, authorizing 
the advance of sick leave “in cases of serious disability or ailments and 
when required by the exigencies of the situation,” sick leave may not be 
advanced to an employee for all of the reasons for which accrued sick leave 
may be granted under section 3.3 of the regulations but, rather, may be 
advanced only when he has a serious disability or ailment. 

Section 3 of the sick leave statute of March 14, 1936, the terms of which have 
been incorporated in section 3.8 of the leave regulations, authorizing the 
advance of sick leave “in cases of serious disability or ailments and when 
required by the exigencies of the situation” has reference to a serious dis- 
ability or ailment of the employee himself and, hence, does not authorize 
the granting of advance sick leave for his absence while caring for a member 
of his immediate family afflicted with a contagious disease, for which 
absence accrued sick leave may be granted under section 3.3 of the regulations. 


Comptroller General Warren to the President, United States Civil Service 
Commission, April 15, 1944: 


I have your letter of March 31, 1944, presenting for my consideration 
a number of questions involving the application of the new leave regu- 
lations promulgated in Executive Order No. 9414 dated January 13, 
1944. The questions will be stated and answered in numerical order 
presented. 


The first three questions involve application of section 4.8 (a) of the 
new leave regulations reading as follows: 


(a) Leave without pay may be granted to an employee for a period not ex- 
ceeding twelve months regardless of whether he has leave standing to his credit. 


Question 1 


Does this section limit the granting of leave without pay to a period of twelve 
months? 


The annual and sick leave acts of March 14, 1936, 49 Stat. 1161 and 
1162—pursuant to sections 7 of which the President is authorized to, 
and did, promulgate the new leave regulations— do not purport to vest 
in the President any authority to promulgate uniform regulations con- 
trolling or limiting administrative action of the various agencies of 
the Government in the granting of leave of absence without pay, ex- 
cept so far as such absence without pay may be involved in connection 
with the granting of sick or annual leave with pay. Hence, in the pro- 
mulgation of the new leave regulations it is not to be assumed that 
section 4.8 (a) thereof was intended to limit.administrative action in 
the granting of leave of absence without pay to a period of 12 months 
in all cases. Accordingly, I concur in the view of the Commission 
expressed in your letter “that Section 4.8 (a) is not necessarily in- 
tended as a limitation on the amount of leave without pay that may be 
administratively granted but is merely a limitation on the amount 
that may be granted while the employee has annual leave to his credit.” 
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Question 2 


If the answer to Question 1 is in the affirmative, what is the status of an em- 
ployee carried on the rolls in a leave without pay status as a result of transfer to 
private or public enterprise approved under Section 4 of War Service Regulation 
IX? 


The answer to question 1 makes it unnecessary to answer this question. 


Question 3 


Is it necessary that an agency or department terminate an employee who has 
been carried on the rolls in a leave without pay status because of extended illness 
for a period of one year or over as of January 1, 1944, or may the agency admin- 
istratively grant additional periods of leave without pay at its discretion? 

In line with the answer to question 1, if the employee on leave of 
absence without pay as of January 1, 1944, for the reasons stated, had 
no unused annual leave to his credit, the first alternative question is 
for answering in the negative, and the second alternate question, in the 
affirmative. See section 9 of the old leave regulations, Executive 
Order No. 8384. 

Question 4 

Section 4.4 of the leave regulations provides that “leave shall not accrue during 
any period of suspension for disciplinary reasons which is in excess of three 
days.” Does a period of suspension in excess of three days result in loss of 
quarterly credit under Section 2.1 (a)? 

Section 2.1 (a) of the new leave regulations provides in pertinent 
part: 

Permanent employees shall be credited with leave at the rate of two days per 
calendar month plus an additional 4% day in March, June, September, and Decem- 
ber to employees who were continuously employed for the entire quarter-year 


ending in such months; or, a credit of 26 days may be given at the beginning of 
the calendar year in which it accrues in lieu of the monthly credit * * 


The first sentence of section 4.3 of the new leave regulations provides : 


Whenever a permanent employee is absent on leave without pay 15 or more days 
during a calendar year, the credits for annual leave shall be reduced one day 
and for sick leave one-half day for each such period aggregating 15 days. 
* > * 


When proper reductions in leave credit have been made pursuant to 
section 4.4 of the regulations (quoted in the question) for a period of 
suspension for disciplinary reasons in excess of three days or pursuant 
to section 4.3 of the regulations on account of leave of absence without 
pay, the requirements of the regulations in this respect have been 
satisfied. To deny, in addition there, the 1% day leave credit at the 
end of a quarter authorized under section 2.1 (a) of the regulations, 
for the same reason for which reductions in leave credit are made 
pursuant to sections 4.3 and 4.4 of the regulations, would result in a 
double reduction in leave credit, not directed or even suggested by the 
regulations. Hence, it may be held that leave without pay for any 
reason does not affect the application of section 2.1 (a) so far as con- 
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cerns the crediting of the 144 day at the end of each quarter. This 
question is answered in the negative. 


Question 5 


(a) May advanced sick leave be granted under Section 3.8 of the regulations 
to an employee who is not ill but who is required to take care of a member of 
her immediate family who has scarlet fever? 

(b) Section 3.3 of the regulations states the conditions under which employ- 
ees will be entitled to sick leave. Section 8.8 provides that “in cases of serious 
disability or ailments, and when the exigencies of the situation so require sick 
leave may be advanced to permanent and indefinite employees not in excess 
of thirty days: * * *”. Are all of the provisions of Section 3.3 equally ap- 
plicable to Section 3.8? In other words, may employees be granted advanced 


— pe for the same reasons they would be entitled to sick leave under Sec- 
tion 3.3? 


Section 3.3 of the new leave regulations provides: 


Sick leave shall be granted to employees when they are incapacitated for the 
performance of their duties by sickness, injury, or pregnancy and confinement, or 
for medical, dental or optical examination or treatment, or when a member of 
the immediate family of the employee is afflicted with a contagious disease and 
requires the care and attendance of the employee, or when, through exposure to 
contagious disease, the presence of the employee at his post of duty would jeop- 
ardize the health of others. The minimum charge for sick leave shall be one 
hour, and additional leave shall be charged in multiples of one hour. 

Section 3.8 of the new leave regulations prowides in pertinent 
part: . 

In cases of serious disability or ailments, and when the exigencies of the sit- 
uation so require sick leave may be advanced to permanent and indefinite em- 
ployees not in excess of 30 days: * * 

Section 3 of the sick leave act of March 14, 1936, 49 Stat. 1162, pro- 
vides: 

Administrative officers may advance thirty days sick leave with pay beyond 
accrued sick leave in cases of serious disability or ailments and when required 
by the exigencies of the situation. 

The terms of said section of the statute, which have been incorpo- 
rated in section 3.8 of the regulations, evidently were intended to limit 
the granting of sick leave in advance to “cases of serious disability or 
ailments.” I find no justification for holding that the clause “and 
when required by the exigencies of the situation” authorizes the ad- 
vancing of sick leave in cases other than those of serious disability 
or ailments. It would seem clear that the purpose of said clause was 
to prescribe the conditions or circumstances under which the sick 
leave may be advanced in cases of serious disability or ailments. 
While the statute is silent regarding whose serious disability or ail- 
ment is meant, I find nothing to warrant an assumption that the Con- 
gress had in mind the serious disability or ailment of anyone other 
than the employee to whom the advancing of sick leave was auth- 
orized. Section 3 of the sick leave act authorizing the advance of sick 
leave appears intended to have a much more limited application than 
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the general provisions of the law authorizing the granting of accrued 
sick leave. Obviously, all of the reasons for which accrued sick leave 
may be granted, stated in section 3.3 of the new leave regulations, do 
not involve a serious disability or ailment of the employee. Accord- 


ingly, both subquestions (a) and (b) of this question are answered 
in the negative. 


(B-40414) 


CONTRACTS—COST-PLUS—SUBCONTRACTS—MODIFICATION TO 
INCLUDE FEDERAL TRANSPORTATION TAX 


Where a supplemental contract, executed by a cost-plus-a-fixed-fee contractor and 
its supplier six months after issuance of a purchase order and delivery of 
the merchandise, contained a recital to the effect that it was intended that 
the contractor should pay the Federal property transportation tax as well 
as the freight, but neither the purchase order nor the evidence shows that 
such was the agreement of the parties prior to issuance of the purchase order 
or delivery of the merchandise covered thereby, the reformation of the pur- 
chase order so as to provide for reimbursement of the amount of said tax 
is wholly without consideration and may not be regarded as obligating the 
contractor, or the Government, to make such payment. 

The jurisdiction of the General Accounting Office is such that a decision can- 
not be rendered to a certifying officer except on a question of law specifically 
involved in a voucher which is properly before him for certification. 


Comptroller General Warren to C. P. Knapp, Department of the Interior, April 
18, 1944: 

Reference is made to your letter of February 24, 1944, with en- 
closures, requesting decision whether you are authorized to certify for 
payment a voucher transmitted therewith in favor of The Barrett Di- 
vision, Allied Chemical & Dye Corporation, hereinafter referred to as 
the supplier, in the amount of $2.62 represented as being the applicable 
Federal excise tax (56 Stat. 979) on the freight charges for trans- 
porting certain merchandise furnished on or about July 28, 1943, to 
The Fluor Corporation, Ltd., hereinafter referred to as the contrac- 
tor, for use in connection with the performance of contract No. Im- 
1842, dated February 18, 1943—it appearing that said amount here- 
tofore was deducted in making payment for such merchandise. Also, 
you inquire as to whether the points outlined in the memorandum 
dated October 12, 1943, of the Solicitor, Department of the Interior, 
attached to Business Order No. 695-B of the Bureau of Mines, a copy 
of which accompanied your letter, may be used in determining the 
propriety of future claims for reimbursement of the Federal prop- 
erty transportation tax. 

Said contract No. Im-1842, entered into on a cost-plus-a-fixed-fee 
basis, provides generally for the fabrication and installation of equip- 
ment and construction of buildings and appurtenances of a helium 
extraction plant and field camp by the contractor at 4 place near Cun- 
ningham, Kansas, in consideration of the reimbursement by the Gov- 
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ernment of said contractor’s expenditures, as stipulated in the contract, 
plus payments for the rental of the contractor’s equipment, as specified 
therein, and the agreed fixed fee. Article II of the contract entitled 
“Cost of the Work” provides, so far as here material, as follows: 

1. Reimbursement for Constructor’s Expenditures. The Constructor shall be 
reimbursed in the manner hereinafter described for such of his actual expendi- 
tures in the performance of the work as may be approved or ratified by the Con- 


tracting Office and as are included in the following items: 
* * * * * a » 


n. Payments from his own funds made by the Constructor under the Social 
Security Act, and any disbursements required by law, which the Constructor may 
be required on account of this contract to pay on or for any plant, equipment, 
process, organization, materials, supplies, or personnel; and, if approved in 
writing by the Contracting Officer in advance, permit and license fees and royalties 
on patents used including those owned by the Constructor. 


* * » * * * * 

5. The Government reserves the right to pay directly to the persons concerned 
all sums due from the Constructor for labor, materials, equipment, or other charges. 

Attached to the voucher transmitted by you is a paper entitled “Sup- 
plemental Contract”, dated January 20, 1944, and purporting to be 
signed by the purchasing agent of the contractor’s Kansas City Divi- 
sion and by a representative of the supplier and approved under date 
of January 24, 1944, by one, Clinton D. Woods, as “Associate Con- 
tracting Officer.” Said so-called supplemental contract reads as fol- 
lows: 

WHEREAS, by Purchase Order No. CUC 5067-2226, dated July 21, 1943, made 
by the Fluér Corporation, Ltd., as purchaser, and accepted by The Barrett Divi- 
sion, as vendor, goods were purchased f. o. b. Chicago, Illinois, with freight 
prepaid by the Vendor at the Purchaser’s request, to be reimbursed by the pur- 
chaser as a separate item, and 

WHEREAS, both parties intended that the purchaser should pay not only the 
freight but also all costs incidental to the transportation costs and charges, but 
the purchase order did not fully express this intention by making a reference 
to the Federal Transportation Tax on the shipment ; 

NOW THEREFORE, it is agreed that the Purchaser shall pay to the Vendor 
all costs incidental to the transportation costs and charges, and that these costs 
are the Federal Transportation Tax paid on the shipment by the Vendor in the 
sum of $2.62. 

Obviously, the foregoing supplementary contract, purporting as it 
does to modify the terms of the purchase order referred to therein 
so as to provide for the reimbursement of the supplier of the amount of 
the tax here involved, was executed on the hypothesis that the pur- 
chase order did not state the real agreement between the parties 
respecting the tax; and, if the supposed failure of the purchase order 
to set forth the agreement involved a mistake of fact, the execution 
of the supplemental contract was authorized on the basis that the 
supplier was entitled to have the purchase order reformed to conform 
to the agreement as actually made. However, although the supple- 
mental contract, executed as it was approximately six months after 
the issuance of the purchase order and delivery. of the merchandise, 
contains a recital that “both parties intended that the purchaser 
should pay not only the freight but also all costs incidental to the 
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transportation costs and charges, but the purchase order did not fully 
express this intention by making a reference to the Federal Trans- 
portation Tax on the shipment,” there is no evidence in the present 
record to show that the parties agreed prior to the issuance of the 
purchase order or the delivery of the merchandise covered thereby 
that the supplier would be reimbursed the amount of the applicable 
Federal property transportation tax. On the contrary, a fair inter- 
pretation of the terms of the supplemental contract requires the con- 
clusion that if any error occurred it consisted merely of a misappre- 
hension on the part of the parties in respect to the legal effect of the 
language contained in the purchase order. In other words, the sup- 
posed mistake was one of law and not of fact and that being the case 
the supplier was not entitled to a reformation of the purchase order. 
In this connection see Utermehle v. Norment, 197 U. S. 40, 56; Bank 
of the United States v. Daniel, 12 Pet. 32,57. Also see Tilton v. Fair- 
mount Lodge, 91 N. E. 644, 646, wherein the Supreme Court of IIli- 
nois—the State where the sale appears to have been consummated—in 
holding that the lease there involved could not be reformed, said: 

* * * The parties cannot be said to have been mutually mistaken as to 
any question of fact. They each understood fully what language was to be 
contained in the instrument. It is true that the legal effect of that language is 


different from what they understood it to be or frem what they intended. This 
cannot be said, in any sense, to be a mistake of fact. It was a mistake of law 


as to the legal ‘effect of the language used and adopted by the parties and is not 
such a mistake as equity will relieve against. * 


Consequently, since there was no equitable basis, so far as the 
present record discloses, for a reformation of the subject contract, it 
cannot be said that the contractor was required to compensate the 
supplier for the amount of the tax here involved. And the so-called 
supplemental contract being wholly without consideration, it may 
not properly be regarded as obligating the contractor to make such 
payment or as furnishing a sufficient basis for the payment by the 
United States of the instant claim. 

Accordingly, you are advised that, on the basis of the present 
record, certification of the instant voucher for payment is not 
authorized. 

With respect to your inquiry concerning the use of the matters 
set forth in the memorandum dated October 12, 1943, of the Solicitor, 
Department of the Interior, in connection with future claims for 
reimbursement of the Federal property transportation tax, you are 
advised that the jurisdiction of this office is such that a decision can- 
not be rendered to a certifying officer except on a question specifically 
involved in a voucher which is properly before him for certifica- 
tion (see in this connection 21 Comp. Gen. 1128); and since your 
inquiry obviously is not’ involved in the above mentioned voucher, 
which is returned herewith, this office cannot undertake to render an 
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authoritative decision with respect to the matter on the basis of 
your present request. 

However, it is deemed appropriate to invite your attention to the 
fact that the Federal property transportation tax law, as originally 
enacted by the Congress, 56 Stat. 979, was amended by the act of 
November 4, 1943, 57 Stat. 585, and again by Public 7 235, 78th 
— 58 Stat. 65. 


(B-40493) 


PAY—ADDITIONAL—DECORATIONS AWARDED TO COAST GUARD 
ENLISTED MEN 


The provision of section 6 of the act of February 4, 1919, as amended, author- 
izing additional pay to any enlisted or enrolled person of the naval service 
to whom is awarded a medal of honor, Navy cross, or other decoration 
mentioned therein, is limited to “enlisted or enrolled” persons and does not 
authorize such additional pay for officers of the naval service who may have 
been awarded such decorations. 

It is an established rule, under the provision of laws—including section 6 
of the act of February 4, 1919, as amended—to the effect that additional 
pay granted to enlisted men for decorations “shall continue throughout his 
active service,” that such additional pay is payable only so long as the men 
are enlisted members of the service in which they receive the award unless 
there be statutory authority for comparable decorations and additional pay 
authorized therefor in another service of which they later may become enlisted 
members. 

Since the provisions of sections 12 and 13 of the act of July 2, 1926, authorizing 
award of the distinguished-flying cross, with additional pay therefor, to 
persons serving with the Air Corps of the Army of the United States, or 
with the United States Navy, were expressly made applicable to the Coast 
Guard by section 4 of the act of July 30, 1937, an enlisted man who was 
awarded such decoration prior to his entry into the Coast Guard is entitled 
to the additional pay authorized therefor. 

Under the act of February 4, 1919, as amended, authorizing the award of deco- 
rations mentioned therein, except the medal of honor, to any person who, 
while serving “in any capacity” with the Navy or naval service of the 
United States distinguishes himself, etc., enlisted members of the Coast 
Guard, who otherwise qualify therefor, are entitled to receive such decora- 
tions on account of distinguished acts or services performed while the 
Coast Guard is operating as a part of the Navy. 

Under the act of February 4, 1919, as amended, authorizing the presentation 
of the medal of honor to any person who while “in the naval service of the 
United States” distinguishes himself, etc., service in the Coast Guard while 
it is operating as a part of the Navy may be regarded as “naval service” 
within the meaning of said act, and, therefore, enlisted persons of the Coast 
Guard who are awarded the medal of honor or other decorations, either 
prior to or after their entry into the Coast Guard, or who hold comparable 
decorations for which additional pay is authorized, are entitled to such 
additional pay during the period the Coast Guard operates under the Navy. 


Assistant Comptroller General Yates to the Secretary of the Navy, April 18, 1944: 


There has been considered your letter of February 26, 1944, file 
JAG:IL: WJG: hr Li6-4/P15, requesting decision on certain ques- 
tions presented by the Commandant, U.S. Coast Guard, in his letter of 
February 18, 1944, as follows: 

1, The decision of the Comptroller General is requested on the following ques- 


tio) 5 concerning the additional pay which is provided for the award of certain 
medals and decorations including the Medal of Honor, Navy Cross, Distinguished 
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Service Medal, Silver Star Medal, Distinguished Flying Cross, and the Navy 
and Marine Corps Medal: 

(1) May the additional pay be credited to a person entering the Coast Guard 
who, prior to entry, was awarded a medal or decoration while serving aS a 
member of another branch of the armed forces— 

(a) during the period that the Coast Guard operates under the Navy De- 
partment? 

(b) If the answer to the first part of this question is in the affirmative, may 
the additional pay be continued after the Coast Guard is returned to the 
jurisdiction of the Treasury Department? 

(2) May the additional pay be credited to a person who, while serving as an 
officer or enlisted man of the Coast Guard, is awarded a medal or decoration 
for which additional pay is provided— 

(a) during the period that the Coast Guard operates under the Navy De- 
partment? 

(b) If the answer to the first part of this question is in the affirmative, may 
the additional pay be continued after the Coast Guard is returned to the 
jurisdiction of the Treasury Department? 

2. With respect to the first part of both questions, it is fairly obvious that 
the additional pay may be credited during the period of Coast Guard operation as 
a part of the Navy. However, since a number of Coast Guard personnel have 
been awarded medals and decorations for which additional pay is provided, and 
since Coast Guard disbursing officers are presently crediting the additional pay, 
the Comptroller General’s confirmation of this view would be appreciated. 

8. In the presentation of the second part of both questions, the Comptroller 
General's decision of May 17, 1927, 6 Comp. Gen. 743, has not been overlooked. 
Although this decision appears to answer the second part of both questions, it 
is believed that in the light of the changed conditions since its rendition, he 
may wish to reconsider the reasoning by which the conclusion was reached in 
order that the additional pay may be credited irrespective of where the required 
active service is performed subsequent to the date of the award. 

4. As a matter of information, the only law providing additional pay for the 
award of a medal or decoration wherein the Coast Guard is mentioned expressly 
is the Act of July 2, 1926, 44 Stat. 789 [as amended by section 4 of the act of 
July 30, 1937, 50 Stat. 549], concerning the award of the Distinguished Flying 
Cross. With respect to this decoration, therefore, there is ample authority 
for the crediting of the additional pay under the circumstances outlined above. 
This finds support in Comptroller General’s decision of July 27, 1927, 7 Comp. 
Gen. 77, to the Secretary of the Navy. 


As it does not appear that additional pay on account of the deco- 
rations referred to in the Commandant’s letter is, in any event 
authorized for officers (see 22 Comp. Gen. 272 and the authorities 
cited), what is said hereinafter is to be understood as relating only 
to enlisted men. 

As noted in the Commandant’s letter, it has been the established 
rule under the provision in the prior laws to the effect that the addi- 
tional pay granted to enlisted men for decorations “shall continue 
throughout his active service” that such additional pay is payable 
only so long as they are enlisted members of the service in which 
they received the award unless there be statutory authority for com- 
parable decorations and additional pay therefor in another service 
of which they later may become enlisted members. For example, an 
enlisted man of the Army who was receiving additional pay on 
account of a decoration awarded to him while in the Army would 
not be entitled to such additional pay if he later became an enlisted 
man in the Navy unless a comparable decoration with such additional 
pay were provided for enlisted men in the Navy. See 6 Comp. Gen. 
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748; 7 id. 77; id. 543. The present law relating to additional pay for 
decorations awarded in the Navy, hereinafter quoted, contains lan- 
guage identical with the above with respect to the continuance of such 
pay; hence, the answers to the questions presented are dependent 
upon whether there exists any authority for awarding to enlisted 
men of the Coast Guard decorations on account of which additional 
pay is authorized. 

The award of the distinguished-flying cross with additional pay 
therefor, was authorized for persons serving in any capacity with the 
Air Corps of the Army of the United States, including the National 
Guard and the Organized Reserves, or with the United States Navy, 
by sections 12 and 13 of the act of July 2, 1926, 44 Stat. 789, which sec- 
tions, as amended by section 4 of the act of July 30, 1937, 50 Stat. 549, 
are expressly made applicable to the Coast Guard. Therefore, with 
respect to this particular decoration, each of the questions presented 
relative to additional pay of enlisted persons of the Coast Guard 
is answered in the affirmative. 7 Comp. Gen. 77; id. 543, supra. 

As to other decorations authorized by law and which carry with 
them a right to addition] pay the questions presented are not easy of 
solution. 

Sections 1 through 6 of the act of February 4, 1919, as amended by 
the act of August 7, 1942, 56 Stat. 748, 34 U. S. C. 354, et seqg., provide: 


That the President of the United States be, and he is hereby, authorized to 
present, in the name of Congress, a medal of honor to any person who, while in 
the naval service of the United States, shall, in action involving actual conflict 
with the enemy, or in the line of his profession, distinguish himself conspicuously 
by gallantry and intrepidity at the risk of his life above and beyond the call of 
duty and without detriment to the mission of his command or to the command to 
which attached : Provided, That the design of this medal shall be the same as that 
adopted pursuant to the Act approved December 21, 1861 (12 Stat. 330). 

Sec. 2. That the President be, and he hereby is, further authorized to present, 
but not in the name of Congress, a Navy cross of appropriate design and ribbon, 
together with a rosette or other device to be worn in lieu thereof, to any person 
who, while serving in any capacity with the naval service of the United States, 
distinguishes himself by extraordinary heroism in connection with military op- 
erations against an armed enemy. 

Sec. 3. That the President be, and he hereby is, further authorized to present, 
but not in the name of Congress, a distinguished-service medal of appropriate de- 
sign and a ribbon, together with a rosette or other device to be worn in lieu thereof, 
to any person who, while serving in any capacity with the Navy of the United 
States, since the sixth day of April 1917 has distinguished, or who hereafter 
shall distinguish, himself by exceptionally meritorious service to the Government 
in a duty of great responsibility. 

Sec. 4. That the President be, and he hereby is, further authorized to present, 
but not in the name of Congress, a silver star medal of appropriate design and a 
ribbon, together with a rosette or other device to be worn in lieu thereof, to any 
person who, while serving in any capacity with the Navy of the United States, 
since December 6, 1941, has distinguished himself or who hereafter shall distin- 
guish conspicuously: by gallantry and intrepidity in action, such gallantry and 
service not being sufficient to justify the award of a medal of honor or a Navy 
cross, 

Sec. 5. That the President be, and he hereby is, further authorized to present, 
but not in the name of Congress, a medal to be known as the Navy and Marine 
Corps Medal, of appropriate design with accompanying ribbon, together with a 
rosette or other device to be worn in lieu thereof, to any person who while serv- 
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ing in any capacity with the United States Navy or Marine Corps, including 
the Naval Reserve or Marine Corps Reserve, shall have, since December 6, 1941, 
distinguished himself or herself by heroism not involving actual conflict with an 
enemy, or to any person to whom the Secretary of the Navy has heretofore 
awarded a letter of commendation for heroism, regardless of the date of such 
act of heroism, who makes application for such medal. No additional pay shall 
be payable under section 6 for service rendered prior to the date of the enact- 
ment of this section by virtue of the award of a Navy and Marine Corps Medal 
based upon any act of heroism performed prior to December 7, 1941. 

Sec. 6. That each enlisted or enrolled person of the naval service to whom is 
awarded a medal of honor, Navy cross, distinguished-service medal, silver star 
medal, or a Navy and Marine Corps Medal shall, for each such award, be en- 
titled to additional pay at the rate of $2 per month from the date of the distin- 
guished act or service on which the award is based, and each bar, or other suitable 
emblem or insignia, in lieu of a medal of honor, Navy cross, distinguished-service 
medal, silver star medal, or a Navy and Marine Corps Medal, as hereby pro- 
vided for, shall entitle him to further additional pay at the rate of $2 per 
month from the date of the distinguished act or service for which the bar is 
awarded, and such additional pay shall continue throughout his active service, 
whether such service shall or shall not be continuous. 

It will be noted that all the decorations thus provided for, except 
the medal of honor, are authorized to be presented to any person who, 
while serving “in any capacity” with the Navy or with the naval serv- 
ice of the United States, distinguishes himself, etc., and as to such deco- 
rations it would appear clear that enlisted members of the Coast Guard, 
who otherwise qualify therefor, would be entitled to receive such dec- 
orations on account of distinguished acts or services performed while 
the Coast Guard is operating as a part of the Navy. 

The medal of honor is authorized to be presented to any person who 
while “in the naval service of the United States” distinguishes him- 
self, etc., and additional pay is provided for each enlisted or enrolled 
person “of the naval service” to whom is awarded any of the decora- 
tions provided for in the act. In decision of May 25, 1926, A-12596, 
it was held that service in the Coast Guard when operating as a part 
of the Navy in time of war pursuant to order of the President properly 
may be included in the term “naval service” for the purpose of transfer 
to the Fleet Naval Reserve. See, also, decision of June 13, 1936, A- 
75227, and decision of February 1, 1943, 22 Comp. Gen. 723, wherein 
it is stated (page 725) : 

* * * the word “Navy” in general statutory provisions has been construed 
to include the Coast Guard while operating as a part of the Navy where that in- 
terpretation clearly appears consistent with the purpose and spirit of the statute 
involved and the object which it was intended to accomplish. See Laws Relating 
to the Navy Annotated, March 4, 1921, page 706. 

Considering the nature and purpose of the statute here involved and 
the decisions cited above, the conclusion appears warranted that service 
in the Coast Guard while it is operating as a part of the Navy is “naval 
service” within the purview of that term as used in connection with the 
awarding of the medal of honor and the other decorations authorized 
by the act, and the granting of additional pay on account thereof. Ac- 


cordingly, enlisted persons of the Coast Guard who are awarded any 
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of these decorations, either prior to or after their entry in the Coast 
Guard, or who hold comparable decorations (see 7 Comp. Gen. 77, 
supra) for which additional pay is authorized, are entitled to receive 
such additional pay during the period that the Coast Guard operates 
under the Navy in accordance with law. 

With respect to the further questions as to whether such enlisted per- 
sons will be entitled to continue to receive such additional pay after 
the Coast Guard shall have been returned to the jurisdiction of the 
Treasury Department, it would appear that such questions are not at 
this time properly the subject of a decision by this office, but on the 
hypothesis that no change or modification of the existing laws perti- 
nent to the inquiry will have been made at the time of such reversion 
of jurisdiction, it would appear that negative answers thereto would 
be required for the reasons set forth in 6 Comp. Gen. 748 as amplified 
in 7 Comp. Gen. 77. 


(B-41046) 


CONTRACTS—COST-PLUS—EFFECT OF GUARANTEED MAXIMUM 
PRICE PROVISION 


Where a building contract is fairly entered into by an experienced builder the fact 
that the work proves to be more expensive than was estimated does not entitle 
the contractor to any allowance beyond the contract price, so that, in the case 
of a cost-plus contract, if the cost to be reimbursed thereunder is based on an 
estimate with a guaranteed maximum, the amount of cost recoverable by the 
contractor cannot exceed such maximum. 

Where a cost-plus-a-fixed-fee construction contract provided that reimbursable 
items of cost shall include certain items of tools, timber, etc., not entering into 
the construction of the completed structure, that all material and work cov- 
ered by partial payments shall become the property of the Government, and 
that the costs shall not exceed a stipulated guaranteed maximum, the fact 
that the contractor’s costs actually exceeded the guaranteed maximum does 
not operate to vest in the contractor the right to receive payment for the 
salvage value of such small tools, etc., disposed of by the Government. 


Comptroller General Warren to the President, Board of Commissioners of the 
District of Columbia. April 18, 1944: 

I have your letter of March 20, 1944, wherein you request a decision 
as to the validity of the claim of Charles H. Tompkins Company, 
Washington, D. C., for the amount of $5,111.84, representing the sal- 
vage value of certain materials taken over and disposed of by the 
District of Columbia during the performance of cost-plus-a-fixed-fee 
contract No. D. C. F.-14769, entered into December 17, 1941, between 
the District of Columbia and the said company. 

Under the terms of the contract it was mutually agreed that for and 
in consideration of the compensation stipulated therein the contractor 
would furnish the material and perform the work for constructing 
complete, and keeping in repair for a period of one year from the date 
of completion, a three-spay steel and concrete bridge across the Tidal 
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Basin, near Fourteenth Street, S. W., Washington, D. C., in strict ac- 
cordance with the drawings, specifications, and conditions—both gen- 
eral and special—forming a part of the contract. Article 1, para- 
graph (b), and article 16, paragraph (c), of the contract provide, 
respectively, as follows: 

(b) ComPrensaTion.—The contractor shall receive for the performance of the 
aforesaid work the actual “contractor’s cost” plus a fixed fee of twenty thousand 
dollars ($20,000). It being understood and agreed to by and between the parties 
hereto that the construction cost to be paid the contractor by the District shall 
not exceed the sum of two hundred and forty thousand, five hundred and eighty- 
one dollars ($240,581) (exclusive of contractor’s fixed fee) referred to herein- 
after as “outside guaranteed cost,” unless the contractor’s cost exceeds the outside 
guaranteed cost due to increase in the quantities set out in the Schedule, or result- 
ing from declaration of War by or against the United States Government. The 


“contractor's cost” shall consist of the items set forth in the attached Special 
Conditions. 


- * * * « « * 

(c) All material and work covered by partial payments made shall thereupon 
become the sole property of the District, but this provision shall not be construed 
as relieving the contractor from the sole responsibility for the care and protection 
of materials, and work upon which payments have been made or the restoration 
of any damaged work, or as a waiver of the right of the District to require the 
fulfillment of all the terms of the contract. 

Also, it was provided under paragraph 2 (j) of the Special Conditions 
that the items for which the contractor would be entitled to receive 
reimbursement as production cost would include: 

(j) Smaxx Toots, Ropr, CaBie, etc.—Expenditures made in payment for small 
tools, rope, cable, timber, etc., and other construction equipment not entering into 
the construction of the completed structure, and not included in plant rental. 
For such tools, rope, cable, etc., the contractor shall be paid the actual cost as 
shown by receipted bills or vouchers. Such tools, cable, equipment, etc., may, 
with the approval of the Director of Highways, become the property of the con- 
tractor upon completion of the work, and he shall allow the District the current 
market salvage value for such used tools, cables, etc. Prices paid for such items 
referred to in this section, and amounts allowed for salvage shall be as approved 
by the Director of Highways. 

Summarizing the pertinent facts of the matter as reported in your 
letter it appears that during the progress of the contract work it became 
necessary to salvage certain new and used material consisting of lumber, 
welding equipment, tools and other property which was not consumed 
in the actual construction of the bridge. Some of this material was 
removed from the project by the contractor who is stated to have 
credited the amount of $741.89, representing the salvage value of the 
same, to the job. A portion of the remainder, having a salvage value 
of $2,652.80, was stored or used on other jobs by the Government of 
the District of Columbia and the balance, having a salvage value of 
$2,459.04, was sold by the District to successful competitive bidders. 
Apparently, while the partial payments which have been made to date 
pursuant to the contract total only $236,522.90, the contractor’s cost 
thereunder for the work originally specified exceeded the outside 
guaranteed cost stipulated in article 1 (b) of the contract. Conse- 


quently, the contractor contends that it is entitled to receive credit for 
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the amount of $5,111.84 on the theory that the District has not paid for 
the material taken over by it, and that the cost of the material represents 
no part of the cost actually entering into the cost of the bridge or coming 
within the outside guaranteed cost. 

You state that when the material in question was disposed of by the 
District it was assumed that title thereto had vested in the District 
and that, therefore, no charges were raised against the various branches 
of the District Government for the material turned over to them and 
the proceeds derived from the material which was sold were covered 
into the Highway Fund of the District. However, it appears that 
the District Auditor now entertains some doubt as to the propriety 
of the action thus taken by the District, since, as hereinbefore stated, 
it subsequently has developed that the limitation contained in article 
1 (b) of the contract has been exceeded, and since paragraph 5 (e) 
of the special conditions provided that in the event the contractor’s 
cost should exceed such limitation due to necessary increase in the 
estimated quantities of any of the items set out in the schedule of 
prices the contractor would be paid the net difference between the total 
additional cost of the increased quantities and the total deduction 
cost of decreased quantities, if any. 

In the latter connection it is definitely indicated in your letter that 
said paragraph 5 (e) is not involved here but that, rather, the ma- 
terial which constitutes the subject matter of the claim was “con- 
struction equipment” within the meaning of paragraph 2 (j) of the 
Special Conditions. If so, of course, the provisions of paragraph 
5 (e) can have no material bearing on the question as to the validity 
of the contractor’s claim. 

The general rule is that where a building contract is fairly entered 
into by an experienced builder the fact that the work proves to be 
more expensive than was estimated does not entitle the.contractor to 
any allowance beyond the contract price. In other words, if the cost 
to be reimbursed under a cost-plus contract is based on an estimate 
with a guaranteed maximum the amount of cost recoverable by the 
contractor cannot exceed such maximum. See Gillespie Land &: 
Irrigation Co. v. Hamilton, 29 P. 2d 158, and Crowe v. Boyle, 193 
P.111. Obviously, then, unless the instant contractor’s outside guar- 
anteed cost of $240,581 was fixed in consideration of a subsequent 
credit for the salvage value of the items of material here in question 
the contractor cannot be said to be entitled to receive payment there- 
for. However, under a fair and reasonable construction of the 
contract, considered as a whole, such does not appear to be the case. 

As shown by the above-quoted provisions of article 16 (c) the 
parties agreed, in practical effect, that all material and work for which 
reimbursement would be made to the contractor would become the 
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sole property of the District. Hence, the real question for considera- 
tion in determining the respective rights of the parties to the salvage 
value of the items of material covered by the claim is whether payment 
in accordance with the terms of article 1 (b) properly should be 
regarded as including reimbursement for the cost of the said items; 
not whether the items actually entered into the construction of the 
bridge. While article 1 (b) limited the maximum amount which the 
contractor would be entitled to receive as reimbursement for its con- 
struction costs to the sum of $240,581 it at the same time provided that 
such costs would consist of the items of expenditure set forth in the 
attached Special Conditions. Moreover, the Special Conditions, 
under paragraph 2 (j) thereof, specifically include among the various 
reimbursable items enumerated therein expenditures made for small 
tools, materials and construction equipment not entering into the 
construction of the completed structure. The understanding of the 
parties thus clearly appears to have been that, irrespective of the 
extent of the contractor’s actual construction costs, reimbursement 
therefor up to the guaranteed maximum amount of $240,581 would 
include complete compensation for the items involved and would 
operate to vest the District of Columbia with title to those items as 
well as the numerous other reimbursable items listed in the Special 
Conditions. 


Accordingly, I have to advise that, on the present record, neither 
the fact that the construction costs incurred by the contractor actually 
did exceed the guaranteed maximum, nor the fact that the materials 
covered by the contractors’ claim did not become a part of the com- 
pleted structure, can be accepted as affording any valid or legal basis 
for allowance of the claim. 


(B-41137) 


DEPARTMENTS AND ESTABLISHMENTS—TRANSFER OF ACTIVITIES— 
EFFECT UPON SPECIAL APPROPRIATION PROVISIONS 


The general provisions in the National War Agencies Appropriation Act, 1944, 
granting special authority to the constituent agencies under the Office for 
Bmergency Management—including the War Relocation Authority—for the 
conduct of the war program of said agencies, constitute, in effect—even 
though contained in an appropriation act—substantive provisions of law 
which vest in the War Relocation Authority whatever authority was encom- 
passed in such provisions at the time they were enacted into law, so that, 
upon subsequent transfer by Executive’order of the Authority to the Depart- 
ment of Interior, the powers theretofore vested in the Director of the War 
Relocation Authority became vested in the Secretary of Interior. 


Comptroller General Warren to the Secretary of the Interior, April 18, 1944: 
I have your letter of March 30, 1944, as follows: 


On February 16, 1944, the President issued Executive Order No. 9423, trans- 
ferring the War Relocation Authority from the Office for Emergency Management 
of the Executive Office of the President to the Department of the Interior. The 
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appropriation for the War Relocation Authority for the fiscal year 1944 is contained 
in the National War Agencies Appropriation Act, 1944. Title I of the Act, in para- 
graph (e) under the heading “General Provisions,” provides as follows: 

“The head of any constituent agency may delegate to any official of such agency 
or in the field offices of the Division of Central Administrative Services the 
authority to make appointments of personnel and he may also delegate to any 
official in the agency of which he is the head the authority to make other de- 
terminations necessary for the conduct of the administrative management within 
such agency.” 

The phrase “any constituent agency” in this provision refers to the several 
agencies within the Office for Emergency Management (see the opening sentence 
of subsection (a) under the heading “General Provisions”), and, therefore, at the 
time of passage of the Act including the War Relocation Authority, which was 
then one of the constituent agencies. 

Your office has held that the quoted provision, in addition to authorizing 
delegation by the head of a constituent agency of the authority to make appoint- 
ments of personnel, permits delegation of authority to authorize transfers of 
official station, and the payment of travel expenses in connection therewith, and 
to authorize or approve the moving of household effects of Government employees 
in connection with a change of official station at Government expense in accord- 
ance with the Act of October 10, 1940. (See your Decision to the Liaison Officer 
for Emergency Management, dated May 18, 1943 (B-34392) ). 

Executive Order No. 9423 specifically provides that “the functions of the 
Director of the War Relocation Authority are transferred to the Secretary of 
the Interior.” The question arises whether by virtue of such transfer the Secre- 
tary of the Interior is now authorized to make such delegations of authority as 
the Director of the War Relocation Authority was authorized to make under 
the statutory language quoted above. I submit, for the reasons stated below, 
that such delegations of authority may be made by the Secretary of the Interior. 

1. The term, “constituent agency” was a convenient way of referring to the 
several agencies within the Office for Emergency Management to which funds 
were appropriated by the Act. Its use made it unnecessary to list the names of 
all the agencies when it was necessary to refer to all of them. Therefore, for 
present purposes, paragraph (e) may be regarded as reading, “The head of the 
War Relocation Authority may delegate,” etc. Since the issuance of Dxecutive 
Order No. 9423, the head of the War Relocation Authority is the Secretary of 
the Interior, who, therefore, may make such delegations of authority as are 
authorized by paragraph (e). 

2. The authority contained in paragraph (e) was granted by the Congress for 
the purpose of expediting the war programs of the agencies involved. (See the 
legislative history stated in your Decision of May 18, 1943, to the Liaison Officer 
for Bmergency Management.) The transfer of any such agency from the Office 
for Emergency Management to one of the regular Departments of the Government 
does not lessen the need for expedition in carrying out the program involved. 

8. The administration of a war program is likely to involve a relatively large 
number of transfers of official station, and certainly requires the making of a 
large number of “other determinations necessary for the conduct of the ad- 
ministrative management” of the agency. If such matters cannot be delegated 
to appropriate officers, they will impose an undue burden on the head of the pro- 
gram and require him to divert time to them which can more profitably be spent 
on other matters. This would seem to be one of the reasons why paragraph (e) 
was inserted in the Act. This burden is not lessened by a transfer of a war pro- 
gram from the Office for Emergency Management to a regular Department of 
the Government; nor is it less important that the head of such Department be 
not unduly burdened by such delegable determinations. 

4. When responsibility for the expenditure of an appropriation is transferred 
from one Government agency to another, limitations applicable to the expenditure 
of such appropriation usually continue to apply. It is submitted that administra- 
tive authority attaching originally to the expenditure of any such appropriation 
also continues in effect after the transfer in the absence of a. clear indication to 
the contrary. In either case, the result is expenditure of the appropriation in 
accordance with the intent expressed by the Congress when the appropriation was 
made available. ; 

Will you advise me whether you concur in the views herein expressed? An 
early reply will be appreciated. 
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It is noted that paragraph (e) quoted in your letter is but one of 
several general provisions contained in the National War Agencies 
Appropriation Act, 1944, approved July 12, 1948, 57 Stat. 535, 536, 
applicable to the constituent agencies of the Office for Emergency Man- 
agement, Although contained in an appropriation act such general 
provisions constitute, in effect, substantive provisions of law granting 
certain specific authority to such constituent agencies. And since the 
War Relocation Authority was established as one of the constituent 
agencies of the Office for Emergency Management by Executive Order 
9102, dated March 18, 1942—and was so constituted at the time the pro- 
visions in question were enacted—it follows that whatever authority 
was encompassed in such provisions vested in the War Relocation Au- 
thority at the time said provisions were enacted into law. Hence, the 
only question for determination is whether the transfer of the Author- 
ity to the Department of the Interior by Executive Order 9423, dated 
February 16, 1944, operates to divest said agency of such authority. 

As stated in your letter, the authority contained in the quoted gen- 
eral provision appears to have been granted by the Congress to the 
constituent agencies of the Office for Emergency Management—includ- 
ing the War Relocation Authority—for the purpose of expediting the 
war programs of the agencies involved. That is to say, such authority 
attached to such agencies and was designed to facilitate performance 
of the functions of such agencies in connection with the war program. 
Such being the case, it would not be reasonable to attribute to the Con- 
gress an intent to impose upon the special authority thus vested in 
the several agencies a condition to the effect that the said authority 
could be exercised only so long as the agencies remained as constituent 
agencies of the Office for Emergency Management. 

Since the transfer of the War Relocation Authority appears to have 
been accomplished in a manner authorized by law—namely, pursuant 
to the First War Powers Act, 1941—I have to advise that this office 
concurs in the views expressed in your letter, supra, in respect of the 
continuance in the Authority of the power vested therein under the 
“General Provisions” contained in the National War Agencies Appro- 
priation Act, 1944, and that the powers heretofore vested in the Director 
of the War Relocation Authority, in the matter of the carrying out of 
its functions, now are vested in the Secretary of the Interior. 


(B-40237) 


COURT COSTS—REMOVAL OF CASE FROM STATE TO FEDERAL 
DISTRICT COURT BY OFFICE OF PRICE ADMINISTRATION 


In view of the sovereign immunity of the United States from the payment of 
court costs and the provision of the Emergency Price Control Act of 1942 that 
“No cost shall be assessed against the Administrator or the United States 
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Government in any proceedings under this Act,” the filing by the Adminis- 
tration of a removal bond under section 29 of the Judicial Code, for the 
purpose of indemnifying court costs in cases removed from a State court to a 
Federal district court, would serve no useful purpose and is not required, 
and therefore, the premium on such a bond may not be paid from appropriated 
funds. 


Comptroller General Warren to Paul Moore, Office of Price Administration, 
April 19, 1944: 


There has been considered your letter of February 15, 1944, as 
follows: . 


The enclosed voucher in favor of the Fidelity and Deposit Company of Mary- 
land, Denver, Colorado, in the amount of $10.00, representing the premium on a 
surety bond for removal of a cause from a State Court to a United States District 
Court, has been presented to this office. 

On September 21, 1948, a civil action (No. A-383878A, Division 3) for declara- 
tory judgment asserting that Ration Order 5 C and Procedural Regulation No. 4 
to be null and void on constitutional grounds was commenced by Russel H. 
Wehner, plaintiff in the district court of the City and County of Denver, Second 
Judicial District, State of Colorado by the service of a summons and complaint 
upon the regional administrator, Clem W. Collins, and Denver District Director, 
George M. Bull both of whom were named as co-defendants with Prentiss M. 
Brown, Administrator, in their representative capacities. 

It is provided in Section 28 of the Judicial Code (28-USC-71) that any suit 
of a civil nature, at law or in equity, arising under the Constitution or laws of the 
United States * * * of which the district courts of the United States are given 
jurisdiction * * * in any State court, may be removed by the defendants therein 
to the district court of the United States for the proper district. In Section 29 
of the Judicial Code (28-USC—72) there is stated the requirement that whenever 
any party entitled to remove any suit mentioned in Section 71 above, may desire 
to remove such suit from a State court to a district court of the United States, 
he shall make and file, with a duly verified petition for the removal, a bond with 
good and sufficient surety * * * for paying all costs that may be awarded by the 
said district court if said district court shall hold that such suit was wrongfully 
or improperly removed thereto. 

However, there appears to be some question as to the liability of a government 
agency to make and file a removal bond in appropriate cases in view of the 
exemption described in 28-USC-870 which states in part: “Whenever an appeal, 
or other process in law * * * issues from or is brought up to the Supreme 
Court, or a district court, either by the United States or by direction of any de- 
partment of the government * * * no bond, obligation, or security shall be 
required from the United States or from any party acting under the direction 
aforesaid, either to prosecute said suit, or to answer in damages or costs.” It 
seems to be a matter of interpretation as to whether the provisions of Section 72 
of Title 28, U. S. C. were intended to include or exclude the United States in the 
requirement to file a surety bond as a requisite to removal of a cause from a 
State Court to a Federal Court ; and whether Section 870 in Title 28 when read in 
conjunction with Section 28 of the Judicial Code (28-USC-71) is intended to 
create an exemption by relieving the United States from filing a removal bond 
in cases similar to the example illustrated by the attached voucher. There is 
some reason to believe that the application of Section 870, Title 28 to this case 
depends upon the meaning of “other process in law” and “issues from or is 
brought up to a district court.” 

As to the requirement for posting a removal bond for the purpose of indemnify- 
ing court costs, it would be helpful if you will indicate your conclusions with 
respect to actions arising under the National War Agencies Appropriation Act, 
1944, the Second War Powers Act of 1942, and the Hmergency Price Control Act 
of 1942, Section 205 (c) of which provides that “No costs shall be assessed against 
the Administration or the United States Government in any proceeding under 
this Act.” On the other hand, in Decision B-34946 on June 9, 1943, you advised 
that the latter appropriation was available for the payment of the necessary court 
costs, fees, and other expenses incident to litigation in the State courts, including 
payment of premiums for security for cost bonds and appeal bonds, as required 
by the State law. 
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In the matter of removal bonds, even though involving surety for litigation 
expenses in State as well as Federal Courts and whereby such bond is filed with 
the State court, the requirement for such filing is by Federal not State Statute. 
Therefore, the above mentioned decision may not be directly applicable to the 
instant case. There is no mention in 28-USC-72 as to whether the requirement 
for filing removal bonds applied to the United States Government as a petitioner. 
Whereas it has been contended that since the United States Government was not 
specifically excluded, it was not relieved; yet there may be some reason to con- 
clude that the Federal statute may not have been intended to require the United 
States Government to indemnify court costs by not being specifically included 
under the term “any party.” 

It appears to be a well-established rule that the United States Government 
does not pay premiums on bonds for indemnification of expenses in the absence 
of specific legislation therefor ; also it is understood that unless specifically men- 
tioned, it is considered that the United States Government is excluded rather 
than included in parties subject to Federal statutes although there is some 
difference of opinion on this topic. 

By failure to post a removal bond with the State court at the time of filing 
the petition for removal, the defendant may face the possibility of dismissal of 
the action in the Federal court by reason of plea by the plaintiff of non-com- 
pliance with the Federal Statute, or may forfeit the privilege of removal in 
which case the State court would continue to exercise jurisdiction. (Mahoney 
vs U. 8S. Shipping Board Emergency Fleet Corporation, et al., Supreme Judicial 
Court of Massachusetts, Suffolk, July 3, 1925, 148 N. E. 454). Pertinent memo- 
randa on the subject are attached for examination. 

Your decision is respectfully requested as to whether a removal bond is re- 
quired from this Administration, or any party acting under its direction, to re- 
move a cause from a State Court to a Federal Court, and whether the pre- 
mium on such bond is properly payable from the current appropriation of this 
Administration. 


Against the view that the requirements of section 29 of the Judicial 
Code (28 U.S. C. 72), supra, are applicable to the Government, stands 
the familiar canon of statutory interpretation that the sovereign is not 
affected unless expressly named or included by necessary implication 
in statutory provisions. For a history of this rule and its application, 
see In re Tidewater Coal Exchange, 280 F. 648, 650. Hence, it would 
seem to be at least doubtful that the United States, or its agents, may 
be deemed to fall within the purview of the term “any party” appear- 
ing in said provision of law. However, for reasons hereinafter stated, 
a determination of the question here involved does not rest entirely on 
that point. 

It will be observed that the purpose of the bond required to be 
filed by section 29 of the Judicial Code, swpra, is “for paying all costs 
that may be awarded by the said district court if said district court 
shall hold that such suit was wrongfully or improperly removed 
thereto.” [Italics supplied.] Thus, there is presented the question 
as to what extent—if at all—such costs may be assessed against the 
United States, or its agencies. 

It is an unbroken rule of law that when the United States is a 
litigant, whether suitor or defendant, costs are not taxable against 
it in the absence of direct statutory authorization. United States v. 
Chemical Foundation, 272 U. 8. 1, 20; United States v. Worley, 281 
U. S. 339, 344; United States v. Hooe, et al., 3 Cranch 78, 92; United 
States v. Knowles’ Estate, 58 F. 2d 718; United States v. Pacifie Fruit 
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c& Produce Co., 188 F. 2d 367. And this is so, even though the United 
States has the right to recover costs when it is the prevailing party. 
United States v. Verdier, 164 U. S. 213; Pine River Logging Co. v. 
United States, 186 U.S. 279; Ew parte Peterson, 253 U. 8. 300; Grant 
Bros. Const. Co. v. United States, 232 U. S. 647. That the Congress 
has clothed the officials of the Office of Price Administration with this 
sovereign immunity from costs is indicated by the specific terms of 
section 205 (c) of the Emergency Price Control Act of 1942, approved 
January 30, 1942 (56 Stat. 23), which provide that “No costs shall 
be assessed against the Administrator or the United States Govern- 
ment in any proceeding under this Act.” 

Since it thus would appear that a district court is inhibited from 
awarding costs against the Government or the Office of Price Admin- 
istration, under section 29 of the Judicial Code, supra, it is evident that 
the removal bond referred to in said provision of law would serve no 
useful purpose and, such being the case, it must be held, in the absence 
of an authoritative judicial determination to the contrary, that such 
bond is not required to be filed. 

Accordingly, you are advised that the voucher transmitted with 
your letter may not be certified for payment. The said voucher is 
returned herewith. 


(B-40794) 


TRAVEL ALLOWANCE—ARMY ENLISTED MEN DISCHARGED FOR 
PURPOSE OF ENLISTING IN NAVY 


Enlisted personnel discharged prior to the date of normal termination of their 
enlistment contracts for the purpose of enabling them to reenlist, or for the 
purpose of releasing them from their contracts of enlistment to allow them to 
continue in the military service in a different status, may not be considered 
as having been discharged under conditions entitling them to the travel allow- 
ance provided by section 126 of the National Defense Act of 1916, as amended, 
but, upon their eventual discharge and complete separation from the service, 
they are entitled to travel allowance to the place of entry into the service 
under the original enlistment, if the discharge is of a nature otherwise 
entitling them to such allowance. 

Where, due to the transfer of an Army activity to the jurisdiction of the Navy, an 
Army enlisted man was discharged during his term of enlistment for the 
purpose of immediately enlisting in the Navy, his service as a Navy enlisted 
man is to be regarded, so far as travel rights are concerned, as a continua- 
tion of his enlisted service under the original term of enlistment, so that, upon 
ultimate discharge or release from active duty with the Navy, he is entitled 
under section 126 of the National Defense Act of 1916, as amended, to travel 
allowance from the place of discharge or release to the place to which he 
would have been entitled had he continued to serve in the Army until finally 
discharged or released from active duty. 

Where, due to transfer of an Army activity to the jurisdiction of the Navy, an 
Army enlisted man was discharged during his term of enlistment with the 
express understanding that he would enlist immediately in the Navy, the 
travel allowance payable when he is finally discharged or released from active 
duty is chargeable to the Navy appropriation then available for payment of 
travel allowance to other enlisted men of the Navy upon discharge or release 
from active duty. ; 
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Assistant Comptroller General Yates to the Secretary of the Navy, April 21, 
1944: 


I have your letter of March 15, 1944 (JAG: II: WG: hr L20-3/MM) 
as follows: 


There is transmitted herewith a letter from the Commanding Officer, Harbor 
Entrance Control Post, Fort Worden, Washington, dated December 23, 1943, 
with enclosures and accompanying endorsements, relative to payment of travel 
allowance to certain enlisted men on discharge or release from active duty in 
the Navy. 

It will be observed from the enclosure that the men concerned were originally 
inducted into the Army; that they were serving with the Army at the Hydra- 
coustic Station, Fort Flagler, Washington, at the time when all underwater 
detection, including equipment used in connection therewith, was transferred 
from the control of the Army to the tactical command of the Navy, and further, 
that these men were honorably discharged from the Army at Fort Worden, 
Washington, on June 30, 1942 and were enlisted in the Navy on July 1, 1942 at 
Seattle, Washington, in accordance with a preconceived plan for the purpose 
of operating the equipment used in underwater detection. 

It appears that each discharge certificate issued by the Army in the aforesaid 
cases recites, inter alia, that the individual concerned “is honorably discharged 
from the military service of the United States by reason of Convenience of the 
Govt.” for the purpose of enlisting in the U. S. Navy and that he is “not entitled 
to travel pay.” It further appears that one of the men concerned, namely, 
James J. Pasquini, Soundman third class, USNR, formerly private, U. 8. Army, 
who was discharged therefrom to enlist in the Navy, has submitted a claim to 
the General Accounting Office for payment of travel allowance from Fort Wor- 
den, Washington, to Chicago, Illinois, at which place he was inducted into the 
Army on January 23, 1941. 

Article 2503-10 (c) and (f) (3), U. S. Navy Travel Instructions, provides as 
follows: 

* . » s a” * e 


“(c) Enlisted personnel inducted into the naval service under the Selective 
Training and Service Act of 1940 are entitled on discharge or release from active 
duty to travel allowance at 5 cents per mile for all land travel from the place 
of discharge or release from active duty to the location of the local board to 


which the personnel first reported for delivery to the induction station. 
s * “ 


* * * + 


“(f) (3) A man discharged for the convenience of the Government, even 
though at his request, is entitled to travel allowance. (Comp. Gen. 5080, Sept. 
19, 1923).” 

It would appear from the facts disclosed in this case that the men listed in 
the enclosure should properly come within the provisions of the above quoted 
instructions and that, on discharge or release from active duty in the Navy, they 
should, if otherwise entitled thereto, be paid travel allowance for travel from 
place of discharge or release from active duty to the location of the local board 
to which they first reported for delivery to the induction station. 

The Navy Department requests an expression of your views as to whether 
the enlisted men named in the enclosure will be entitled, on discharge or release 
from active duty in the Navy, to travel allowance for travel from place of dis- 
charge or release from active duty to the location of the local board to which 
they reported for induction into the Army, and, if so, whether the cost of such 
travel allowance is properly chargeable to the naval appropriation “Pay, Sub- 
sistence and Transportation of Naval Personnel.” 


Payment of travel allowance to enlisted personnel of the various 
sefvices upon discharge is authorized in section 126 of the National 
Defense Act of June 3, 1916, 39 Stat. 217, which, as amended by sec- 
tion 3 of the act of February 28, 1919, 40 Stat. 1203, the act of 
September 22, 1922, 42 Stat. 1021, and the act of December 14, 1942, 
56 Stat. 1049, provides: 
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Hereafter an enlisted man discharged from the Army, Navy, or Marine Corps, 
except by way of punishment for an offense, shall receive 5 cents per mile 
for the distance from the place of his discharge to the place of his acceptance 
for enlistment, enrollment, or muster into the service: Provided, That for sea 
travel involved in travel between place of discharge and place of acceptance for 
enrollment, enlistment, or muster into the service only transportation in kind 
and subsistence en route shall be allowed: * * * Provided further, That 
from and after August 27, 1940, upon discharge or relief or release from active 
duty, an enlisted man inducted into the military or naval service under the Selec- 
tive Training and Service Act of 1940, as amended, or Public Resolution Numbered 
96, approved August 27, 1940, shall, under such regulations as the Secretary of 
War or the Secretary of the Navy, respectively, shall prescribe, receive the said 5 
cents per mile for the distance from the place of discharge or relief or release 
from active duty to the location of the local board where he first reported for 
delivery to an induction station in the case of a selectee, or to the home station 
of the National Guard unit in the case of a National Guard enlisted man, or to the 
place where he was selected for enrollment in the Civilian Conservation Corps in 
the case of a Civilian Conservation Corps enrollee so inducted: And provided 
further, That the enlisted men of the Naval Reserve, the Marine Corps Reserve, 
the Enlisted Reserve Corps, and the Regular Army Reserve shall receive, upon 
discharge or relief or release from active duty, the same mileage allowance as 
herein prescribed, and under the same conditions as herein prescribed for enlisted 
men inducted into the military or naval service under the Selective Training 
and Service Act of 1940, as amended, except that the distance for which mileage 
is computed shall be from the place of discharge or relief or release from active 
duty to the place from which ordered to active duty. 


While the statute excepts from the authorization for payment of the 
travel allowance, only cases of discharge by way of punishment for an 
offense, it uniformly has been held that enlisted personnel discharged 
prior to the date of normal termination of their enlistment contracts 
for the purpose of enabling them to reenlist, or for the purpose of 


releasing them from their contracts of enlistment to allow them to con- 
tinue in the military service in a different status, may not be considered 
as having been discharged under conditions entitling them to the travel 
allowance provided by the quoted provisions of the National Defense 
Act, as amended, but that, upon their eventual discharge and complete 
separation from the service, they are entitled to the travel allowance 
so provided to the place of entry into the service under the original 
enlistment, if the discharge is of a nature otherwise entitling them to 
travel allowance. 8 Comp. Dec. 513; 26 id. 359; 6 Comp. Gen. 842. 
The discharges issued by the Army to the enlisted men here con- 
cerned were not given for the purpose of terminating their services 
in the armed forces of the United States. The men were discharged 
during their term of enlistment with the express understanding that 
they would be enlisted in the Navy immediately, their enlistment in 
the Navy having been made necessary by transfer of the Army 
activity to which they had been attached to the jurisdiction of the 
Navy Department. In other words, the transaction was in the nature 
of a transfer from one service to another rather than a discharge 
from the service. Had these enlisted men continued their service in 
the Army until the normal termination of their enlistments, and had 
they then been discharged under honorable conditions they would, 
of course, have been entitled to the travel allowance provided by law. 
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But since their enlistments in the Army were terminated by dis- 
charge only for the purpose of immediately enlisting them in the 
Navy; their service as enlisted men in the Navy, is, so far as travel 
rights are concerned, merely a continuation of their enlisted service 
under the original term of enlistment. Accordingly, upon their 
ultimate discharge or release from active duty with the Navy they 
will, on the basis of existing provisions of law, be entitled to travel 
allowance from the place of such discharge or release to the place to 
which they would have been entitled had they continued to serve 
in the Army until finally discharged or released from active duty. 

Inasmuch as the men involved now are serving under enlistment 
in the Navy and, presumably, will be discharged or released from 
active duty under the same conditions as other enlisted men inducted 
into the Naval service, the travel allowance payable when they are 
finally discharged or released from active duty would appear to be 
chargeable against Navy appropriations then available for payment 
of travel allowance to other inducted enlisted men upon discharge or 
release from active duty. 

The papers are returned herewith. 


(B-40494) 


CONTRACTS—NATIONAL PARK CONCESSIONS—TERMINATION OR 
SUSPENSION DURING WAR PERIOD 


Where a concessioner in a National Park is required to pay an annual franchise 
fee under an agreement for the maintenance of a saddle and pack horse 
transportation service for the benefit of park visitors, the fact that the con- 
tract has become unprofitable because of the gasoline and tire rationing 
programs instituted by the Government furnishes no legal basis for admin- 
istrative action which contemplates that the contract shall continue opera- 
tive and in effect but that there shall be a waiver or abatement of the fran- 
chise fee. 

If it be administratively determined that the public interest does not require 
a continuation of a contract under which a concessioner in a National Park 
is required to maintain for the benefit of park visitors a saddle and pack 
horse transportation service for a period of 15 years from January 1, 1942, 
and to pay an annual franchise fee therefor, this office would not be required 
to object to the execution of a supplemental agreement with the concessioner 
to terminate or temporarily suspend the entire contract. 


Comptroller General Warren to the Secretary of the Interior, April 27, 1944: 


There has been considered your letter of February 29, 1944, as 
follows: 


On March 19, 1942, contract No. I-1p-18177, a copy of which is enclosed, was 
entered into between the United States of America and the Park Saddle Horse 
Company under which it agreed to establish, maintain, and operate in Glacier 
National Park a saddle and pack horse transportation service for the benefit of 
the visitors to the park for a period of fifteen years from January 1, 1942. Arti- 
cle IV (b) of the contract requires the Company to pay a franchise fee of $500 
per annum together with a percent of net profits in excess of a priority amount- 
ing to 6 percent of the value of its investment. 
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Because of conditions due to the war, it was deemed advisable to discontinue 
entirely the bus transportation service of the Glacier Park Transport Company, 
and to curtail materially the housing and meal service of the Glacier Park Com- 
pany (formerly Glacier Park Hotel Company). Because of this discontinuance 
and curtailment of service, it was also cunsidered advisable to discontinue en- 
tirely the saddle and pack horse transportation service and other incidental 
privileges of the Park Saddle Horse Company. Copies of pertinent communica- 
tions in connection with these matters are enclosed. 

Mr. George W. Noffsinger, President of the Park Saddle Horse Company, in 
a letter of January 29 to the Director of the National Park Service, a copy of 
which is enclosed, has requested that the concession fees due from his Company, 
starting with the year 1948 and for the duration of the war, be waived or abated. 
This application is made on the grounds that the park was not regularly open; 
that other facilities were not in operation; that, therefore, it would have been 
impossible for his Company to have operated during the year 1™3; and, that the 
same condition doubtless will prevail for the duration of the war. 

The Great Northern Railroad which serves visitors to the Glacier National 
Park decided, as a matter of policy and to conform to the requests of. the Office 
of Defense Transportation, not to solicit tourist business for Glacier National 
Park during the 1943 season, and it did not stop its transcontinental passenger 
trains at Glacier Park and Belton, the railroad stations adjacent to the park. 
Because of gasoline and tire restrictions, it was evident prior to the opening 
of the 1943 season that there would be few visitors reaching the park by auto- 
mobile. It is the broad general policy of this Department as an aid in the 
winning of the war to discourage rather than encourage, as is the custom in 
peacetime, visitation to the national parks. Therefore, the action mentioned in 
the second paragraph of this communication was taken and the Park Saddle 
Horse Company furnished no services to visitors to the park during 1943. It is 
not likely that it will be called upon by this Department to furnish any services 
for the duration of the war. 

In view of the circumstances, your opinion is requested as to whether the con- 
cession fees due from the Park Saddle Horse Company starting with the year 


1943 and for the duration of the war may be waived or abated by administrative. 
or other action. 


In decision of April 11, 1944, B-40226, to you, it was held that an 
administrative remission or reduction in the amount of the annual 
franchise fee required to be paid under an agreement for the mainte- 
nance and operation of a medical and hospital service in Yellowstone 
National Park is unauthorized in the absence of some compensating 
benefit to the Government. In said decision it was stated : 


There is no provision in the contract involved to the effect that the contractor 
may be excused from performance in the event anticipated revenues fail to mate- 
rialize ; consequently, there is no legal basis for relieving the contractor from his 
obligations thereunder on the ground that the contract is unprofitable. See 
Columbus Railway, Power & Light Co. v. Columbus, 249 U. S. 399, and cases 
therein cited. Also, it is well settled that, in the absence of a statute specifically 
so providing, no officer of the Government has authority to give away or surrender 
any right vested in or acquired by the Government under a contract. See 
Brawley v. United States, 96 U. S. 168; Simpson v. U. 8., 172; U. 8. 372; Pacific 
Hardware Co. v. United States, 49 Cc. Cls. 327; Bausch & Lomb Optical Co. v. 
United States, 78 C. Cis. 584. * 


In view of the factual similarity between the, decision of April 11, 
1944, and the present matter, the legal principles considered and the 
conclusion reached in said decision appear to be equally applicable 
here to the extent that the question presented contemplates that the 
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contract shall continue operative and in effect but that there shall be 
a waiver or abatement of the franchise fee. 

However, it is understood from your letter and its accompanying 
enclosures that, at the request of your Department, the saddle and 
pack horse transportation service and other incidental privileges of 
the Park Saddle Horse Company under the contract involved were 
discontinued entirely beginning with the year 1943. In view of these 
circumstances, you are advised that if it be administratively determined 
that the public interest does not require a continuation of the contract, 
at least for the present, this office would not be required to object to 
the execution of a supplemental agreement with the contractor to 
terminate or temporarily suspend the entire contract effective January 


1, 1943. In that connection, see my decision of May 22, 1942, B-25701, 
to you. 


(B-40960) 


LEASES—LIABILITY FOR MAINTENANCE OF PREMISES IN 
TENANTABLE CONDITION 


While the rule of caveat emptor ordinarily applies between landlord and tenant 
and there is no implied covenant or warranty that the premises are safe for 
habitation and occupation, under a lease requiring the lessor to maintain the 
premises in a tenantable condition during the continuance of the lease, it is 
the lessor’s obligation, rather than that of the Government, to secure a pro- 
fessional exterminator to rid the premises of rats when ordinary methods 
have been unsuccessful. 

Where, under a lease providing that the lessor shall maintain the premises in good 
repair and tenantable condition, and that the Postmaster General may cancel 
the lease if the building becomes unfit for use as a post office or cease to pay 
rent until the building is put in a satisfactory condition, it is administratively 
determined that the presence of rats has made the building unfit for use as a 
post office, and should the lessor refuse to take appropriate steps to rid the 
premises of rats when called upon to do so, the rental should be withheld until 
the premises shall have been placed in a satisfactory condition, or the lease 
may be cancelled as provided therein. 


Comptroller General Warren to the Postmaster General, April 27, 1944: 
There has been considered your letter of March 23, 1944, as follows: 


The post office quarters at Tenafly, New Jersey, are retained by virtue of an 
extension of a prior lease for not exceeding one year from October 11, 1943, the 
contract including equipment, heat and water, and being subject in general to 
the provisions of the standard form of lease, as modified for use by the Post Office 
Department. 

It has been brought to the Department’s attention that the leased premises are 
infested with rats. These rodents have destroyed considerable mail matter and 
resort to ordinary methods have not been successful in ridding the premises of 
these pests. 

It would appear that it will be advisable to engage the services of a professional 
exterminator, with a view to exterminating the rats, and I shall be pleased to have 
your ruling as to whether there is any appropriation under the control of this 
Department which may be used in engaging the services of such a professional 
exterminator on a contract basis. 


If so, kindly advise the title of the appropriation to which such expenditure may 
properly be charged. 
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The lease referred to in your letter was entered into on November 
17, 1938, for the term beginning October 11, 1938, and ending October 
10, 1943, at an annual rental rate of $2,750. 

Paragraphs 7 and 10 of the lease provide in pertinent part as 
follows: 

7. The Lessor shall, unless herein specified to the contrary, maintain the said 
premises in good repair and tenantable condition during the continuance of this 
lease, except in case of damage arising from the act or the negligence of the 
Government’s agents or employees s 

10. Whenever any building or part of a balling under lease becomes unfit for 
uSe as a post office, no rent shall be paid until the same shall be put in a satis- 


factory condition by the owner thereof for occupation as a post office, or the 
lease may be canceled, at the option of the Postmaster General. 


The records of this office show that under date of December 28, 
1943, the Post Office Department accepted the lessor’s offer to extend 
the terms of the original lease for a period of not to exceed one year 
from October 11, 1943, reserving unto the Government the right to 
terminate the agreement at the end of any calendar month. 

The rule of caveat emptor ordinarily applies between landlord and 
tenant and there is no implied covenant or any warranty that the 
premises are safe for habitation and occupation. Roth v. Adams, 70 
N. E. 445; Stevens v. Pierce, 23 N. E. 1006; Hopkins v. Murphy, 124 
N. E. 252; Leech v. Husbands, 152 Atl. 729; Lawler v. Capital City 
Life Insurance Company, Imc., 68 F. 2d 4388; Hughes v. Westchester 
Development Corporation, 77 F.2d 550; 4 A. L. R. 1453; 36 C. J. 43, 47. 
However, in the instant case the lessor specifically obligated itself 
under the terms of paragraph 7 of the lease to maintain the premises in 
good repair and tenantable condition. In addition to the foregoing, 
under the provisions of paragraph 10 of the lease, whenever the build- 
ing becomes unfit for use as a post office, the obligation on the part of 
the Government to pay rent ceases until the building is put in satis- 
factory condition by the owner for occupation as a post office, or the 
lease may be cancelled at the option of the Postmaster General. There 
is nothing in your letter indicating any negligence on the part of the 
Government’s agents or employees as a contributing factor in the 
presence of the rats and it is stated in your letter that ordinary methods 
have not been successful in ridding the premises of the pests. 

Under the circumstances, and in the light of the provisions of the 
lease obligating the lessor to maintain the premises in a tenantable 
condition during the continuance of the lease as extended, it is no part 
of the Government’s obligation to perform such function. There- 
fore, if it be administratively determined that the premises in their 
present condition are unfit for post office quarters and that a profes- 
sional exterminator is necessary to rid the premises of the pests, and 
the lessor should refuse to engage same after being called upon to do so, 
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the rental as provided in the lease should be withheld until the prem- 
ises shall have been placed in a satisfactory condition by the lessor for 
occupancy as a post office, or the lease may be cancelled as provided 
in paragraph 10 thereof. 


(B-41449) 


COMPENSATION—DOUBLE—RETIRED ARMY OFFICER EMPLOYED BY 
GOVERNMENT CORPORATION 


A retired Army officer’s employment by a Government corporation constitutes 
the holding of an “office” within the meaning of section 2 of the act of July 
31, 1894, as amended, prohibiting persons whose annual compensation in one 
office amounts to $2500 or more from holding another office to which compen- 
sation is attached. 

The provision in section 3 of the Reconstruction Finance Corporation Act of 
1982, that nothing contained in any act shall be construed to prevent the 
appointment and compensation as an employee of the corporation of any 
Government employee, is applicable to Government corporations created by 
the Reconstruction Finance Corporation and operates to remove the re- 
striction in the act of 1894, prohibiting officers whose annual compensation 
amounts to $2500 or more from holding another office to which compensa- 
tion is attached, and, therefore, a retired Army officer receiving retirement 
pay in excess of $3000 per annum may be appointed to a paid position in such 
a corporation provided he relinquishes his retired pay during such employ- 
ment, as required by section 212 of the Hconomy Act of 1932, 


Acting Comptroller General Yates to the Administrator, Foreign Economic 
Administration, April 27, 1944: 


I have your letter of April 17, 1944, as follows: 


The U. S. Commercial Company is engaged in a program of purchasing 
nickel matte, metallurgical chrome ore and other strategic minerals in New 
Caledonia, and has had stationed there a metallurgical engineer who, for 
personal reasons, must now return to the United States. After extensive re- 
cruitment for a replacement, there has thus far been found only one man with the 
necessary qualifications and who is free to undertake this assignment. He is 
Colonel Roger Taylor, who was retired from the Army on January 1, 1944, as 
being past the statutory Army age limit. Colonel Taylor is now drawing retired 
pay at the rate of approximately $5,000 per annum, and he is willing to under- 
take this assignment only if he is fully compensated for all additional expenses 
which might be involved. 

It has, therefore, been proposed that the U. 8S. Commercial Company employ 
him at an anuual rate of about $6,500, plus transportation to and from his 
home and New Caledonia, with the understanding that during the period of 
his incumbency in that position he would, of course, relinquish his retired pay, 
as permitted by Section 212 of the Bconomy Act of 19382 (5 U. S. C. 59a). The 
only question then is whether such an arrangement would be in contravention 
of the Act of July 31, 1894, (5 U. S. C. 62), prohibiting the holding of two Gov- 
ernment offices. 

In this connection, I call to your attention the fact that while the U. 8S. Com- 
mercial Company is a wholly-owned Government corporation, it has the power 
of action of any private corporation, including the power to employ without 
regard to the Federal laws applicable to the employment or compensation of 
officers or employees of the United States (See Section 4, Act of January 22, 
1932, as amended, 47 Stat., Chap. 8; and Section 5d (8), 54 Stat. 961-962, 55 
Stat. 249-250, pursuant to which the Company was organized. It was trans- 
ferred to this Administration by Executive Order 9380, September 25, 19438). 
You will note, also, that this Company obtains its funds either from the sale of 
capital stock to, or loans from, the Reconstruction Finance Corporation, and. 
of course, from its earnings. 
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I am informed that a decision of the Court of Claims, Dalton vs. United States, 
71 Ct. Cls. 421 (1931), involving the Hmergency Fleet Corporation, and two 
manuscript decisions of your office, A-95379, dated June 7, and July 11, 1938, 
are to the effect that employment with such a Government corporation does not 
constitute holding an office within the meaning of the aforesaid law. However, 
in view of the importance of this question to Colonel Taylor in terms of possible 
jeopardy to his retired status, and because of its possible recurrence in the light 
of the growing manpower shortage, I would appreciate receiving your formal 
ruling. 

Also, in the alternative, assuming employment by the U. 8S. Commercial Com- 
pany to constitute holding an “office” within the 1894 law, I should like to be 
advised whether the Company could contract to employ Colonel Taylor without 
compensation, but to reimburse him for all actual expenses (both living and 
business, including necessary transportation) incurred incident to such em- 
ployment, or in lieu of actual expenses, to pay him a fixed per diem allowance 
of approximately $15.00, as may be administratively determined to reflect such 
expenses. 


The act of July 31, 1894, as amended, 5 U. S. C. 62, to which you 
refer, reads as follows: 


No person who holds an office the salary or annual compensation attached to 
which amounts to the sum of two thousand five hundred dollars shall be ap- 
pointed to or hold any other office to which compensation is attached unless 
specially authorized thereto by law; but this shall not apply to retired officers of 
the Army, Navy, Marine Corps, or Coast Guard whenever they may be elected 
to public office or whenever the President shall appoint them to office by and 
with the advice and consent of the Senate. Retired enlisted men of the Army, 
Navy, Marine Corps, or Coast Guard retired for any cause, and retired officers 
of the Army, Navy, Marine Corps, or Coast Guard who have been retired for 
injuries received in battle or for injuries or incapacity incurred in line of duty 
shall not, within the meaning of this section, be construed to hold or to have 
held an office during such retirement. 


It is understood the circumstances of Colonel Taylor’s retirenfent and 
of his contemplated employment with the U. S. Commercial Company 
are not within the several exceptions which appear in the statute above 
quoted. Upon the question whether the proposed employment by such 
a Government corporation would ¢onstitute the holding of an “office” 
within the purpose and scope of the act of 1894, your attention is in- 
vited to a decision of this office dated November 5, 1943, B-37559 (hold- 
ing that certain employees of Government corporations serving in 
foreign countries are eligible for an adjustment of pay due to loss in 
exchange provided for “employees of the United States” by a general 
act of 1934, 5 U.S. C. 118c), where it was said: 


In the light of such court decisions as United States v. Strang, 254 U. S. 491; 
Pierce v. United States, 314 U. S. 306; Posey v. Tennessee Valley Authority (C. 
C. A. 5, 1987), 93 F. 2d 726; Commonwealth v. Rouse (Va. 1935), 178 8. E. 37 (and 
compare 1 Comp. Gen. 14; 34 Ops. Atty. Gen, 363, 369), there can not be stated 
any broad generality that persons employed by the Government's corporations are 
or are not employees of the United States for all purposes. In the more recent 
years it is the rule rather than the exception that congressional legislation on 
personnel matters expressly refers to Government corporation employees, and 
either includes them within their scope or authorizes administrative action to that 
end. See, for example, the recent statutes with respect to the civil service, classi- 
fication, annual leave, sick leave, retirement, overtime pay, citizenship, and the 
administration of the oath of Federal office. (Acts of November 26, 1940, 54 
Stat. 1211, 1212, sections 1 and 3 (a); March 14, 1936, 49 Stat. 1161 and 1162; 
January 24, 1942, 56 Stat. 13; March 7, 1942, 56 Stat. 143; June 26, 1943, Public 
Law 90, sections 205-6.) That unanimity of expression manifests a clear con- 
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gressional intent that, for purposes of the same general character, Government 
corporation employees covered by those acts are to be treated and regarded as 
Government employees * * 


It is evident that the dekahirt provisions relating to dual compen- 
sation may be fully applicable to the corporation employees because 
section 212 of the Economy Act of 1982, 47 Stat. 406, 5 U. S. C. 59a 
(which, as you state, is the basis for the relinquishment of retired pay 
in the case of a retired officer given civilian employment), in specific 
terms includes employment under any Government corporation. Ac- 
cordingly, in the light of the consistent congressional policy in matters 
of personnel legislation, followed since the use of governmental cor- 
porations became common, it cannot be assumed that corresponding 
provisions of earlier acts as obviously broad in scope as the act of 
1894 and enacted at a time when there was no occasion to specify their 
application to corporate personnel, are not fully applicable to em- 
ployees of corporations of the Government. Also, the circumstance is 
noted that, according to the by-laws of the U. S. Commercial Company, 
its directors, officers, and certain employees subscribe to the oath of 
office prescribed by section 1757 of the Revised Statutes. 

The case of General Dalton to which you refer (1931, 71 C. Cls. 421), 
might be distinguishable upon the basis of the changing concepts and 
policies which have developed since its date, as illustrated above; but, 
in any event, its authority as an indication of the intent of the Con- 
gress is made indecisive by the action of the Congress in disapprov- 
ing that particular judgment and declining to appropriate therefor. 
Sec. 47 Stat. 28. The decisions of this office cited by you under ref- 
erence A-95379 pertain to employment under a Production Credit 
Corporation, where an exception was found to the act of 1894, supra, 
it appearing that the appointing authorities were, in part, persons in 
private life, and it being noted, also, that the Congress specifically 
had excluded employees of the group there considered from certain 
other personnel legislation. 

It is evident that the authority of the U. S. Commercial Company 
to employ officers, agent, e¢ cetera, without regard to laws applicable 
to the employment of officers or employees of the United States, as 
cited in your letter, would not validate the payment of Army retired 
pay or preserve Colonel Taylor’s status as a retired officer if other 
laws would jeopardize the retired status and pay upon his acceptance 
of civilian employment. However, section 8 of the. Reconstruction 
Finance Corporation Act, approved January 22, 1932, 47 Stat. 5, 15 
U. S. C. 603, provides: 

* * * Nothing contained in this chapter or in any Act shall be construed to 
prevent the appointment and compensation as an employee of the corporation 


of any officer or employee of the United States in any board, commission, inde- 
pendent establishment, or executive department thereof * . 
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The charter of the U. S. Commercial Company, which was organ- 
ized by the Reconstruction Finance Corporation under the specific au- 
thority of section 5d of the above act, as amended, 15 U. 8. C. 606b, 
invests the new corporation with the privileges and immunities con- 
ferred upon the parent corporation by the Reconstruction Finance 
Corporation Act as amended, 7 Fed. Reg. 2426. Such a charter pro- 
vision recently has been held to apply specifically to the powers of the 
Reconstruction Finance Corporation with respect to the employment 
of personnel. B-38773, December 24, 1948. The statutory provision 
just quoted plainly must have been in contemplation of the dual com- 
pensation statutes, and its sweeping generality excludes any inference 
of an exception with reference to the act of 1894, or with specific ref- 
erence to retired officers (for whom, it is noted, the same Congress, 
in the act of June 30, 1932, supra; made provision for limiting their 
retired pay when called to undertake civilian employment under the 
United States). Accordingly, so far as concerns Colonel Taylor’s 
right to salary and expenses otherwise accruing from an employment 
with your company, this office perceives no objection to the proposed 
arrangement, provided, of course, that no retired pay be drawn con- 
currently. You will understand, however, that the jurisdiction of this 
office extends only to the legal questions involved with respect to the 
payments made and to be made; and that, under the circumstances, 
there would be no direct jurisdiction in this office either to validate 
Colonel Taylor’s retired status or to place it in jeopardy. 

In view of the foregoing, no decision upon your second question 
appears necessary but, for a ruling on a comparable matter, there may 
be found of interest the decision of a former Comptroller General re- 
ported in 14 Comp. Gen. 355. 


(B-40715) 
CONTRACTS—COST-PLUS—PAY ROLL CHECK CASHING CHARGES 


Where a cost-plus-a-fixed-fee contract provides that “Disbursements incident to 
payment of payrolls” shall be reimbursable and that, if employees are paid 
by check, the contractor shall furnish free pay roll check cashing facilities 
for its employees for which it shall be reimbursed, the contractor may be re- 
imbursed for charges imposed by a local bank on its pay roll checking account 
based upon the number of “pay roll checks” debited against the account after 
said checks have been honored by the bank upon being presented for payment 
by the employees in person or by others. 


Acting Comptroller General Yates to the Secretary of War, April 29, 1944: 
I have your letter of March 9, 1944, as follows: 


It has come to the attention of this department that numerous informal (taken 
by local project General Accounting Office auditors) and formal (Standard Form 
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No. 1100—Revised) exceptions have been taken on vouchers covering reimburse- 
ment to cost-plus-a-fixed-fee contractors for amounts paid to local banks for 
handling the payroll accounts of the contractors. 

Typical of such exceptions is an exception dated December 6, 1943, taken on 
D. O. Voucher No. 23864 (Bu. Vou. No. 8-634) paid in the September 1943 accounts 
of Colonel George Dobert, Disbursing Officer, covering reimbursement to Sunbeam 
Electric Manufacturing Company (Contract No. W-ORD-635) of $174.45, paid 
the Old National Bank, Evansville, Indiana, for payroll checks debited against the 
contractor’s account. The exception reads as follows: 

“The activity charge incurred by clearing checks as distinguished from that of 
cashing checks directly for employees is not a part of the cost of the work to be 
performed under the contract. Reply dated October 25, 1943, to informal inquiry 
dated September 20, 1943, has been noted.” 

Reply to the exception (Form 1100) reads: 

“Deduction made on Bureau Voucher No. S-765, D. O. 62171 December 1943 
Accounts Colonel George Dobert. 

(S) Byers 
GA oe 
Title III, Article III-A (1) of Contract W—-ORD-635 provides: 

“1. The contractor shall be reimbursed in the manner hereinafter described for 
such of its actual expenditures in the performance of the work under this contract, 
as may be approved or ratified by the Contracting Officer, and as are included in 
but not limited to the following items: 


* a * * * * * 


“9, Disbursements incident to payment of payrolls including but not limited to, 
the cost of disbursing cash, necessary guards, cashiers, and pay masters. If 
payments to employees are made by check, facilities for cashing checks must be 
provided without expense to employees, and the Contractor shall be reimbursed 
therefor.” [Italics supplied.] 

The charge upon which exception was taken was made by the Old National 
Bank and is their standard charge for handling checks for companies who do not 
maintain a sufficient bank balance to justify the bank in handling the employee’s 
payroll checks, . 

Prior to the middle of July 1943 the contractor was paying its employees by 
cash. This method of payment involved quite a bit of risk which was partially 
covered by insurance (at Government expense). It was also necessary to engage 
the services of Brinks, Inc., (also at Government expense), who delivered the 
money under guard. It was also necessary to prepare cash payrolls, compute 
denominations, check, and “stuff” the pay envelopes. These duties were performed 
by clerical employees whose salaries were reimbursable expenditures under the 
contract. 

On July 15, 1943 the contractor decided that payment by check would be ad- 
visable. The Commanding Officer at Evansville Ordnance Plant approved in 
writing the payment to the bank a fee of three cents (3¢) for each payroll check 
debited against the account of the contyactor. The fee is in conformity with the 
charge made by the bank on similar accounts and is consistent with the charge 
used by other banks in Evdnsville, Indiana. 

It appears to this department that payment by check rather than cash is the 
most practical and less expensive procedure to be followed. It has been esti- 
mated by the Chrysler Corporation (Contract W-ORD-618, also cost-plus-a-fixed- 
fee operators at the Evansville Ordnance Plant whose contract contains iden- 
tical provisions as the Sunbeam contract, and who is confronted with the same 
problem with respect to costs of payments by check), that in order to pay by cash 
from ten to twelve thousand dollars worth of equipment will be required and that 
the additional expense will be between $45,000 and $50,000 per year, which ap- 
pears to this office to be unwarranted. 

Decisions B-15851 dated June 30, 1941; B-16272 dated August 4, 1941; and 
B-22816 dated January 19, 1942 [21 Comp. Gen. 675], on the subject of reimburse- 
ment to cost-plus-a-fixed-fee contractors for expenditures made incident to 
activity and check cashing charges imposed by banks, have been reviewed by 
this department. While it is agreed that the decisions rendered are not directly 
in point with the instant question, it would appear that, if expenses incident to 
cashing checks are reimbursable, the expenses incident to issuing checks are 
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likewise reimbursable expenditures. This view is strengthened due to the fact 
that if the contractor chose to pay the employees in cash at the plant site, 
expenditures incident thereto clearly would be reimbursable under the provisions 
of the contract, aside from the fact that payment by cash involves a greater risk 
than payment by check. 

The provisions of paragraph “o,” supra, appear to definitely tie-in with the 
costs incident to clearing checks through the Contractor’s account. In the event 
a charge was not imposed for clearing the checks through the contractor's account, 
the bank might well have made a charge on the employees for cashing their checks, 
which would have been in vidlation of the provisions of paragraph “o” of the 
contract, or had-the contractor paid the check cashing charges, the amount 
involved would have been a reimbursable expenditure under the provisions of 
the contract and the decisions cited above. 

There is also for consideration the fact that the account maintained by the 
Sunbeam BDlectric Manufacturing Company with the Old National Bank of 
. Evansville is for the purpose of paying weekly wages to employees of the 
contractor by check in lieu of by cash. The account is not the contractor’s main 
or principal bank account but is an account connected with the fulfillment of 
the contractor’s duties under the requirements of the contract. 

In view of the provisions of the contract, the expenses incident to paying 
employees in cash and the risk involved, and due to the specific approval of the 
Contracting Officer’s Representative of the fee paid to the bank, this department 
is of the considered opinion that reimbursement to the contractor for payments 
made to local banks for handling the contractor’s payroll checks at the Evansville 
Ordnance Plant, was proper and within the scope of the reimbursement provisions 
of the contract. 

Your early and favorable consideration of this question will be greatly 
appreciated. 


It appears that by letter of July 2, 1943, the Old National Bank, 
Evansville, Indiana, advised the contractor with reference to the 
maintenance of an account at the bank for pay roll purposes, as follows: 


Consistent with our several discussions relative to the plan of your company 
to pay weekly wages in plant #2 by check in lieu of by cash as heretofore, we 
desire to submit the following proposal for handling this payroll account: 

#1. In view of our understanding that cancelled payroll checks constitute valu- 
able records for use in permitting your company to obtain prompt reimbursement 
and for general auditing purposes, we will require careful scrutiny of payee 
endorsements which necessitates that each check receive individual inspection. 

#2. In order to facilitate accounting, we will make weekly or daily reconcile- 
ments aS you may require, returning cancelled checks at that time. 

#3. We will not require the maintenance of compensating minimum balances 
as is usual in connection with all checking accounts. 

#4. We will maintain an accurate aed of the number of checks paid on 
this account during each month and will submit a report and an invoice, furnish- 
ing an original and four copies. 

For this service we will charge 3¢ for each payroll check debited against the 
account. This charge is in conformity with the charge made by this bank on 
several similar accounts and is consistent with the charge used by other banks 
in Evansville. 

Payroll checks in the volume which you intend to issue each week increases 
the possibilty for errors such as lost checks, transpositions, etc. To reduce this 
risk to a minimum we find it advisable to audit each payroll one time more than 
is ordinarily required, before returning the cancelled checks to you. 

Likewise, the cashing of checks for individual employees requires expansion of 
our teller force to maximum capacity in order to handle weekly peak loads. 

The recurring large dollar yolume requires maintenance of abnormally large 
currency reserves. This is necessary not only for our own use but for the use 
of merchants who cash many pay checks after banking hours. 

Please be assured of our complete cooperation, and should there be any 
additional requirements that you want to request we will be pleased to in- 
corporate these within our system. 
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Article III-A, paragraph 1o, of the contract expressly provides 
that “Disbursements incident to payment of payrolls” would be re- 
imbursable and that, if the contractor chose to pay employees by 
check, facilities for cashing said checks must be provided withoyt cost 
to the employee and “the Contractor shall be reimbursed therefor.” 
The account which the contractor established with the Old National 
Bank, Evansville, Indiana, is specifically referred to as a pay roll 
checking account and the charge imposed by the bank therefor is 
shown to be based upon the number of “payroll checks” debited against 
the account after said checks have been honored by the bank upon 
being presented for payment by the employees in person or by others. 
Thus, it reasonably may be said that the arrangement entered into 
with the bank had the effect of making available to employees “facili- 
ties” for cashing checks issued in payment of wages and that the 
amount paid to the bank was for services performed only in connection 
with the cashing and handling of pay checks. See 21 Comp. Gen. 675. 

Accordingly, you are advised that charges made by the bank under 
circumstances as reported in your letter properly may be regarded as 
reimbursable under the provisions of the contract. 


(B-41367) 


COMPENSATION—POSTMASTERS OF FOURTH-CLASS SEASONAL 
OFFICES 


Under the provision of section 2 of the act of March 29, 1944, that the Postmaster 
General may authorize the payment of the fixed annual salary of postmasters 
at fourth-class seasonal post offices to be prorated over the months such 
offices are open for business during a fiscal year, the gross receipts of such 
an office during the period it remains open should be regarded as the annual 
postal receipts on which the postmaster’s annual salary is to be based, and 
semi-monthly pro rata payments may be made on the basis of the number of 
months the office remains open during the fiscal year. 

The provision in section 2 of the act of March 29, 1944, that the Postmaster 
General may authorize the payment of the fixed annual salary of postmasters 
at fourth-class seasonal offices prorated over the months such office is open 
for business during a fiscal year, merely fixes a discretion in the adminis- 
trative office to prorate the annual salaries of such postmasters over the 
number of months a seasonal post office remains open, or is expected to 
remain open, for business, but, as the salary rates fixed in said act are annual 
rates, payment thereof may be made at the rate of one twelfth of the annual 
salary for each month of the year. 

As the salary rates fixed by the act of March 29, 1944, for postmasters at seasonal 
offices of the fourth class are annual rates, the pro rata payments of the 
annual salary of postmasters at seasonal offices should be spread over a 
sufficient number of months to insure that the final pgyment of salary for the 
year is not made until the entire service required during the year shall have 
been rendered ; and, if there is doubt in any case as to the number of months 
an office will remain open, the final salary payment should not be made until 
the office is closed for the year. 





822 DECISIONS OF THE COMPTROLLER GENERAL 


Acting Comptroller General Yates to the Postmaster General, April 29, 1944: 
I have your letter of April 10, 1944, as follows: 


This relates to Public Law No. 271, approved March 29, 1944, which provides 
for a clfange in the procedure heretofore followed in fixing the salaries of post- 
masters at fourth class offices. 

The proviso in section 2 of this Act authorizes the payment of the fixed annual 
salary prorated over the months seasonal offices are open for business during 
the fiscal year. Under this proviso, it appears that at a seasonal office open three 
months during a calendar year and at which the gross (adjusted) postal receipts 
amount to $51.00°per month, or $153.00 per year, the annual salary of the post- 
master would be $288.00, payable semi-monthly at the rate of $96.00 per month 
for the three months during the fiscal year the office is open. Is this interpre- 
tation correct? 


The number of months each fiscal year during which seasonal offices remain 
open varies from year to year and postmasters at such offices frequently are 
authorized to remain open beyond the date originally fixed for closing. If your 
answer to the question in the preceding paragraph is in the affirmative, your 
decision is requested as to whether a postmaster may be required to serve without 
compensation for the number of months a seasonal office remains open beyond 
the date originally fixed for closing and after the amount of the annual salary 
has been paid over the period the office was expected to remain open. 

The act of March 29, 1944, 58 Stat. 180, Public Law 271, provides, in 
pertinent part, as follows: 

Sec. 2. The compensation of postmasters of the fourth class shal] be annual 
salaries, graded in even dollars, and payable in semimonthly payments, to be 
ascertained and fixed by the Postmaster General from their respective quarterly 
returns to the General Accounting Office, or copies or duplicates thereof to the 
First Assistant Postmaster General, for the calendar year immediately preceding 
the adjustment, based on gross postal receipts at the following rates, namely: 

* 7: 


$150 but less than $200 
. » 

Provided, That at seasonal offices of the fourth class, the Postmaster General 
may authorize the payment of the fixed annual salary aS over the months 
such office is open for business during a fiscal year * * 

Your interpretation respecting the computation of the semimonthly 
pro rata payments of the annual salary as indicated in the example 
given in the second paragraph of your letter is correct. 

Referring to the question raised in the concluding paragraph of 
your letter, no question would arise of requiring the postmaster to 
serve without compensation for any portion of the year for the rea- 
son that the salary rates fixed in the statute, the computation of which 
is based upon the receipts of the prior fiscal year, are annual rates 
normally for payment over the entire year, even though a seasonal 
post office is open for business only a part of the year. The first pro- 
viso in section 2 of the statute, above quoted, is not mandatory. Rather 
it merely fixed a discfetion in the administrative office to prorate an- 
nual salaries over the number of months a seasonal post office remains 
open, or is expected to remain open, for business. Of course, such sal- 
ary payments may be made over the entire year at the rate of one 
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twelfth of the annual salary for each month of the year. Payments 
of salary should not be made in advance of the rendition of service. 
Section 3648 Revised Statutes. Accordingly, should there be any doubt 
regarding the number of months a seasonal post office will remain 
open, the pro rata payments of the annual saJary of the postmaster 
fixed upon the preceding fiscal year’s receipts should be spread over a 
sufficient number of months to insure that the final payment of salary 
for the year is not made until the entire service required during the 
year shall have been rendered. If, in any case, it becomes necessary 
to keep a post office open beyond the time originally fixed for closing, or 
beyond the number of months over which the annual salary has been 
prorated administratively, the final salary payment should not be made 
until the office is closed for the year. 


(B-28478) 


LEASES—LIMITATION ON RENTAL OF STORAGE SPACE IN DISTRICT 
OF COLUMBIA 


The provision in the act of March 2, 1913, limiting the rental that may be paid 
for “storage accommodations” in the District of Columbia to 25 cents per 
Square foot, was not repealed by sections 322 and 802 of the Economy Act of 
1932, restricting the amount of rental that may be paid for leased prem- 
ises to 15 per cent of the fair market value thereof and repealing all prior 
laws inconsistent or in conflict with said act, and, therefore, this office 
will continue to apply the limitation of the 1913 act to leases for the rental 
of storage space in the District of Columbia. 


A SaaS General Yates to the Federal Works Administrator, May 1, 


I have your letter of February 26, 1944, requesting reconsideration 
of the decisions of this office holding applicable to leases of storage 
space in the District of Columbia, the provisions of the act of March 2, 
1913, 37 Stat. 718, authorizing the heads of the several executive de- 
partments to enter into contracts for the lease for periods of not 
exceeding six years of modern fireproof storage accommodations 
within the District of Columbia for their respective departments at 
rates per square foot of available floor space not exceeding 25 cents. 

Your letter takes the position that the provision in question was 
inserted in the Army Appropriation Act for the fiscal year 1914 with 
a view to leasing a particular building and that such provision was 
repealed by section 802 of the Economy Act of June 30, 1932, 47 Stat. 
419, by reason of an alleged inconsistency with the rental limitation of 
section 322 of the latter act. In support of that view there are cited 
in your letter several authorities to the effect that where a later act 
covers the whole subject of earlier acts, embraces new provisions, and 
598796—44—vol. 23-54 
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plainly shows that it was intended, not only as a substitute for the 
earlier acts but to cover the whole subject then considered by the legis- 
lature, and to prescribe the only rules in respect thereto, it operates 
as a repeal of all former statutes relating to such subject matter. It 
is further stated in your letter that leases for the rental of storage 
space—presumably under the interpretation that the earlier act was 
repealed by the latter act—annually have been included in the budget 
estimate of your agency and its predecessors and in this manner 
brought to the attention of committees of Congress without objection ; 
that the Congress never considered that the 1913 act was applicable to 
such leases; and that the application of the 1913 act was not brought to 
the attention of your agency by this office until January 19, 1943. 

The act of March 2, 1913, 37 Stat. 704, 718, provides in pertinent 
part: 

The heads of the several executive departments are authorized to enter into 
contracts for the lease, for periods of not exceeding six years, of modern fire- 
proof storage accommodations within the District of Columbia, for their respec- 
tive departments, at rates per square foot of available floor space not exceeding 


25 cents, payable from appropriations that Congress may from time to time 
make for rent of buildings for their respective departments. 


Sections 822 and 802 of the act of June 30, 1932, 47 Stat. 412, 419, 
provide, respectively : 


Spo. 322. Hereafter no appropriation shall be obligated or expended for the 
rent of any building or part of a building to be occupied for Government purposes 
at a rental in excess of the per annum rate of 15 per centum of the fair market 
value of the rented premises at date of the lease under which the premises are to 
be occupied by the Government nor for alterations, improvements, and. repairs 
of the rented premises in excess of 25 per centum of the amount of the rent for 
the first year of the rental term, or for the rental term if less than one year: 
Provided, That the provisions of this section shall not apply to leases heretofore 
made, except when renewals thereof are made hereafter, nor to leases of prem- 
ises in foreign countries for the foreign services of the United States. 

Sec. 802. All Acts and parts of Acts inconsistent or in conflict with those pro- 
visions of this Act which are of temporary duration are hereby suspended during 
the period in which such provisions of this Act are in effect. All Acts or parts 
of Acts inconsistent or in conflict with those provisions of this Act which are of 


permanent nature are hereby repealed to the extent of such inconsistency or 
conflict. 


As appears from your letter, the view that the 1913 act was repealed 
by the provisions of sections 322 and 802 of the act of June 30, 1932, is 
based, primarily, on the theory that since it was the intent of the Con- 
gress in enacting the later act “to cover the whole subject of the 
leasing of all properties”, all prior laws on the same subject were 
repealed. While the rule relied on in support of your view is a well 
established canon of statutory construction, an examination of judicial 
precedents with respect thereto discloses that the scope of its applica- 
tion is limited to those instances where the later act plainly shows that 
it was intended to cover the whole subject matter to which it relates 
and to prescribe the only rules with respect thereto, 


- 
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In United States v. Henderson, 11 Wall. 652, 20 L. Ed. 235, with 
respect to the contention that a later act repealed certain prior laws, 
it was stated : 


If this is so, it was a repeal by implication only. That act contains no 
words expressly repealing either the act of 1867 or that of 1864 * * 
On the contrary, the repealing clause, which it does contain, indicates slainky 
the intention of Congress to leave in force some portions of former acts relative 
to the same subject-matter. The 125th section enacts “that all acts and parts of 
acts inconsistent with the provisions of this act are hereby repealed.” This is 
an express limitation of the extent to which it was intended former acts should 
cease to be operative, namely, only so far as they are inconsistent with the new 
act. It is quite inadmissable to engraft upon this express declaration of legis 
lative intent an implication of more extensive repeal. * * * 


Also, in Great Northern Ry. Co. v. United States, 155 F. 945, it was 
stated : 


In support of the contention that by its reenactment, with modifications, 
section 1 of the Bikins act was entirely repealed * *:+ * counsel for the 
railway company rely upon such cases as Norris v. Crocker * * * United 
States v. Tynen * Tracy v. Tufly * * * Murphy v. Utter * * * 
from which they dates the conclusion that where a later act covers the whole 
subject of a prior one, and embraces new provisions plainly showing that it was 
intended as a substitute, it operates by implication, and without any repealing 
clause, as an unqualified repeal of the whole of the prior act. In our opinion 
there are two insuperable objections to this position: First, the repealing clause 
in the Hepburn act, “All laws and parts of laws in conflict with the provisions 
of this act are hereby repealed, “expresses the extent to which it was intended to 
repeal prior laws, and excludes any implication . of 2 more extended repeal. 
Henderson’s Tobacco, 11 Wall. 652, 656, 20 L. Ed. 235 


It is stated in Sutherland Statutory Cinatruition, Volume 1, 3d 
edition, section 2013, page 466, as follows: 


An express general repealing clause to the effect that all inconsistent enact- 
ments are repealed, is in legal contemplation a nullity. Repeals must either be 
expressed or result by implication. A general repealing clause cannot be deemed 
an express repeal because it fails to identify or designate any act to be repealed. 
It cannot be determinative of an implied repeal for it does not declare any 
inconsistency but conversely, merely predicates a repeal upon the condition that 
a substantial conflict is found under application of the rules of implied repeals. 
If its inclusion is more than mere mechanical verbiage, it is more often a detri- 
ment than an aid to the establishment of a repeal, for such a clause is construed 
as an express limitation of the repeal to inconsistent acts. 


In view of the foregoing, it is evident that the repealing clause in 
section 802 of the 1932 act cannot be construed as indicative of an 
intent of the Congress that section 322 of said act was “to cover the 
whole subject” of the leasing of property by the Government. Rather, 
as shown by the authorities hereinbefore cited, the repealing clause, 
in fact, operates to negative such an intent. Hence, unless the legis- 
lative intent sought to be established by you can be adduced from the 
provisions of section 322 itself, it necessarily follows that the rule 
of construction relied on is not for application in the present matter. 

Furthermore, the basis for your conclusion that section 322 of the 
act of June 30, 1932—commonly known as the Economy Act—covers 
the whole subject of the 1913 act and was plainly intended as a sub- 
stitute for it is not readily apparent either from an examination of 
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the circumstances attending the enactment of the 1932 act or from the 
language employed in said section. Obviously, as its popular name 
suggests, the primary purpose of the various provisions of the 1932 
act was to effect a drastic economy in Government expenditures. 
Practically every phase of Federal activity involving the expenditure 
of public moneys was curtailed—in fact, many were discontinued. It 
is manifest, therefore, that the intent of the Congress in enacting sec- 
tion 322 of the act was to reduce—not to increase—the amounts paid 
by the Government as rent of buildings or space therein. Obviously, 
rent based on 15 percent of the fair market value of property—the 
maximum rate authorized by section 322—would far exceed, in most 
instances, rent at the rate of 25 cents per square foot—the maximum 
rate prescribed under the 1913 act—and, consequently, it would be 
entirely inconsistent with the spirit and purpose of the later statute 
to attribute to it any intent to repeal or supersede the earlier one. 

Furthermore, while not conclusive of the intent of the Congress in 
the matter, the fact that the later act contains no mention of the 
earlier one nor makes any reference to the subject matter thereof, 
namely, the maximum rent to be paid for “storage accommodations 
within the District of Columbia” is another indication that it was 
not the legislative intent to constitute section 322 as “covering the 
whole subject” of rental of buildings by the Government. See United . 
States v. Security-First Nat. Bank of Los Angeles, 30 F. Supp. 113. 

With reference to the question as to whether the provisions of the 
two statutes are inconsistent or conflicting, it is significant that each 
of the statutes imposes a maaimum limitation on the rate of rental that 
may be paid under the conditions prescribed. While, generally, the 
maximum rent authorized by the 1932 act would exceed that author- 
ized by the 1913 act, this fact does not render the statutes inconsistent 
or conflicting, since, under such circumstances, the rent authorized by 
the old act obviously would be within the maximum limitation of 
the new act. 

The matters set forth in your letter have been given careful consid- 
eration but I find no sound basis for any change in the conclusions 
heretofore reached in the decisions of January 19 (22 Comp. Gen. 658) 
and June 12, 1943, B-28478, to the effect that the act of March 2, 1913, 
37 Stat. 718, has not been repealed and that unless and until it is 
expressly repealed, this office will continue to apply it to leases for 
the rental of storage space in the District of Columbia. 
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(B-40899) 
APPROPRIATIONS—TWO AVAILABLE FOR SAME PURPOSE 


Where either of two appropriations reasonably may be construed as available 
for expenditures not specifically mentioned under any appropriation, the 
administrative determination as to which of the two shall be used will not 
be questioned by the accounting officers, but, when such determination and 
election has been made, the continued use of the appropriation selected to 
the exclusion of any other for the same purpose is required in the absence of 
changes in the appropriation acts. 

In view of the specific provision in the Treasury and Post Office Departments 
Appropriation Act, 1944, under “Miscellaneous Items, First- and Second- 
Class Post Offices,” that the funds appropriated therefor are available for 
expenses necessary and incidental to the operation and protection of post 
offices and business conducted in connection therewith, not provided for in 
other appropriations, the expenses of furnishing meals, transportation, and 
lodging to enlisted men of the Army and Navy detailed to such post offices 
to assist in the handling of Christmas mails, in the absence of an appropria- 
tion specifically available therefor, are chargeable to said item. 


Comptroller General Warren to the Postmaster General, May 1, 1944: 
Reference is made to your letter of March 23, 1944, as follows: 


In order to effect the delivery of the extraordinarily heavy mails received 
during the Christmas season of 1943, the Post Office Department found it neces- 
sary to request the cooperation of the War and Navy Departments with respect 
to permitting soldiers and sailors to assist the postmaster at certain first- and 
second-class offices because of the current iabor shortage. As such members of 
the Armed Forces were away from their reservations while assisting in the 
handling of mail the Post Office Department obviously was required to defray 
the cost of furnishing the necessary meals. In those instances where the mili- 
tary reservation was some distance from the post office requiring assistance it 
was necessary that we pay the cost of transportation and lodging in addition 
to meals. 

Public Law 102 (approved June 30, 1943) provided that the appropriation 
“Miscellaneous Items, First- and Second-Class Post Offices” shall be used “For 
miscellaneous items necessary and incidental to the operation and protection of 
post offices of the first and second classes, and the business conducted in connec- 
tion therewith, not provided for in other appropriations, $2,300,000.” 

In view of the proviso that this appropriation shall be charged with all items 
of cost necessary for the operation of the first- and second-class post offices that are 
not provided for in other appropriations and, further, since Congress, through 
the enactment of Public Law 128 (July 1943), has clearly indicated its intention 
that the payment of subsistence necessitated through the temporary detail of 
employees to certain localities to prevent a breakdown of the Postal Service at 
that point be paid from this appropriation, your opinion is requested as to whether 
the expenditure of funds for meals, transportation, and lodging furnished soldiers 
and sailors as explained herein, may properly be charged to the appropriation 
“Miscellaneous Items, First- and Second-Class Post Offices.” 

During the Christmas season of 1942 the Postal Accounts Division of the 
General Accounting Office permitted us to charge similar items of expenditure 
to the appropriation “Unusual Conditions.” We subsequently concluded that 
these expenses are properly chargeable to “Miscellaneous Items, First- and 
Second-Class Post Offices,” and so charged such expenses incurred in the quarter 
ended December 31, 1943. The Postal Accounts Division of your office has ques- 
tioned the propriety of such charges. 


It has been a long-established practice of the War and Navy Depart- 
ments to furnish motor vehicles to the Post Office Department and to 
detail enlisted men as drivers thereof to assist in the delivery of the 


Christmas mails. In that connection, it was stated in decision of this 
office to the Postmaster General, May 10, 1926, A~14054, with respect 





828 DECISIONS OF THE COMPTROLLER GENERAL 


to the propriety of charging the appropriation “Vehicle Service,” as 
administratively recommended, with the cost of meals furnished by the 
Post Office Department to Army enlisted men so detailed during De- 
cember, 1925, that— 

The furnishing of meals to the enlisted men detailed for driving the vehicles 
was in no sense an increase in or addition to their pay or allowances as fixed 
by law, and the expense thereof may be regarded as a necessary expense incident 
to the operation of said vehicles as was the ftirnishing of gasoline, oil, etc., 
for the vehicles, and tinder the circtimstantes stated, payment thereof is au- 
thorited undet the Post Office apptopriation for “Vehicle Service.” 

It appears that similar expenses incurred in subsequent years have 
been charged to the item “Vehicle Service” appearing in the annual 
appropriation acts for the Post Office Department—presumably be- 
cause of the decision, supra. However, as stated in your letter, it now 
is proposed to charge the 1944 appropriation item “Miscellaneous 
Items, First- and Second-Class Post Offices,” with the expenses in- 
curred by first- and second-class post offices in the quarter ended 
December 31, 1948, for meals, transportation, and lodging furnished 
enlisted men detailed thereto to assist in the handling of the Christmas 
mails. But no explanation is given for the proposed departure from 
the procedure theretofore followed with respect to the expenses in- 
curred for meals furnished the enlisted men, except that, as stated in 
your letter, it was “concluded that these expenses are properly charge- 
able to ‘Miscellaneous Items, First- and Second-Class Post Offices.’ ” 

It is well settled that where either of two appropriations reasonably 
may be construed as available for expenditures not specifically men- 
tioned under any appropriation, the administrative determination as 
to which of the two shall be used will not be questioned by the account- 
ing officers. 15 Comp. Dec. 101; 5 Comp. Gen. 479. However, when 
such election has been made, the continued use of the appropriation 
selected to the exclusion of any other for the same purpose is required 
in the absence of changes in the appropriation acts. 15 Comp. Dec. 
101; 10 Comp. Gen. 440. 

The act of January 22, 1925, 43 Stat. 763, 784, appropriating funds 
for the Post Office Department for the fiscal year 1926—the appropria- 
tion act under consideration in the referred-to decision of May 10, 
1926—provided, in pertinent part, as follows: 


OFFICE OF THE FIRST ASSISTANT POSTMASTER GENERAL 
* 2 * ~ * * . 


For miscellaneous items necessary and incidental to post offices of the first and 
second classes, $975,000. 
- + * + . = 

For vehicle allowance, the hiring of drivers, the rental of vehicles, and the 
purchase and exchange and maintenance, including stable and garage facilities, 
or wagons or automobiles, for, and the operation of, screen-wagon and city 
delivery and collection service, $15,400,000: * * 


and the act of June 30, 1943, 57 Stat. 265, 267, appropriating funds for 
the Post Office Department for the fiscal year 1944, provides, in part: 
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OFFICE OF FIRST ASSISTANT POSTMASTER GENERAL 


* . * * a * * 
Miscellaneous items, first- and second-class post offices: For miscellaneous items 
necessary and incidental to the operation and protection of post offices of the first 
and second classes, and the business conducted in connection therewith, not 
provided for in other appropriations, $2,300,000. 
ao + + 7. 


* * * 


OFFICE OF THE FOURTH ASSISTANT POSTMASTER GENERAL , 
* * * * = = * 


Vehicle Service: For vehicle service; the hire of vehicles; the rental of garage 
facilities; the purchase, maintenance, and repair of motor vehicles * * 
accident ‘prevention ; the hire of supervisors, clerical assistance, mechanics, 
drivers, garagemen, and such other employees as may be necessary in providing 
vehicles and vehicle service for use in the collection, transportation, delivery, and 
sry aOn Oe of the mail, and United States official mail and messenger service, 

* 


$17,200 

It is apparent that the language contained in the current appro- 
priation items differs substantially from that contained in the similar 
items for the fiscal year 1926. The current appropriation for “Vehicle 
Service”, while available for the “purchase, maintenance, and repair 
of motor vehicles”, contains no specific provision—as did the 1926 
appropriation item—for expenses otherwise necessary for the oper- 
ation of vehicles. Also, the language in the current act appropriating 
funds for “Miscellaneous Items, First- and Second-Class Post Offices” 
has been modified to include specifically expenses necessary and inci- 
dental to the operation and protection of post offices and the business 
conducted in connection therewith, not provided for in other appro- 
priations. Hence, it clearly appearing that the scope of the appropri- 
ation items here involved has been changed materially since the 
referred-to decision was rendered—particularly the appropriation for 
“Miscellaneous Items, First- and Second-Class Post Offices”—the ad- 
ministrative election as to the appropriation to be charged, therein 
considered and accepted by this office is not controlling in the instant 
matter. 

Clearly, the expenses of furnishing meals, transportation, and lodg- 
ing to the enlisted men properly may not be considered within the 
authorization for expenditures for the “hire” of personnel for the 
delivery of the mail, contained in the appropriation item “Vehicle 
Service”; neither are such expenses otherwise expressly mentioned in 
that or any other Post Office Department appropriation item for the 
fiscal year 1944. Furthermore, while your letter makes no reference 
to the particular nature of the duties performed by the enlisted men 
in the instant matter—other than that they assisted “in the handling 
of mail”—it appears that they rendered services other than as drivers 
of military or naval vehicles loaned to your Department—the situation 
considered in the decision of May 10, 1926, supra. And especially 
does this appear true with respect to the enlisted men for whom it 
was necessary to provide transportation from and to their stations. 
Moreover, the records of this office disclose that, at least in one instance, 
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the services of enlisted men were utilized for clerical duties. Mani- 
festly, there is no authority to charge the appropriation for “Vehicle 
Service” with the cost of meals, transportation, and lodging furnished 
enlisted men who performed clerical duties at the various post offices ; 
neither does there appear any pertinent or cogent reason, in view of 
the specific language now contained in the appropriation item “Miscel- 
laneous Items, First- and Second-Class Post Offices,” for charging the 
appropriation item for “Vehicle Service” with such expenses incurred 
on behalf of enlisted men who might have been employed as drivers 
or helpers on vehicles used to deliver the mails. 

Accordingly, I have to advise that, in the absence of an appropria- 
tion specifically made available therefor, the appropriation item 
“Miscellaneous Items, First- and Second-Class Post Offices,” appear- 
ing in the act appropriating funds for the Post Office Department for 
the fiscal year 1944, is the only appropriation available for the expenses 
of meals, transportation, and lodging furnished by the various post 
offices in the quarter ended December 31, 1943, to enlisted men detailed 
to assist in the handling of the Christmas mails. 

It is reported by the Postal Accounts Division of this office that 
expenses apparently similar to those referred to in your letter have 
been charged by certain post offices, as follows: 

Los Angeles, Calif., $3,289.76—Vehicle Service. 

St. Louis, Mo., $230.75—Vehicle Service. 

Chicago, Il., $41,940.48—Misc. Items, Ist & 2nd Cl. P. O. 

Savannah, Ga., $1,063.50—Misc. Items, Ist & 2nd Cl. P. O. 

Muskogee, Okla., $149.05—Misc. Items, 1st & 2nd Cl. P. O. 
There has been furnished no explanation of the obvious inconsistency 
in the administrative accounting procedure for such expenditures and 
it is noted that in two of the instances listed above the procedure 
followed clearly is contrary to the views expressed in your letter. 
As hereinbefore stated, it is settled that there is no right to elect 
administratively to use first one and then the other of two appropria- 
tions for the same purpose. The use of the appropriations must be 
consistent. 15 Comp. Dec. 101; 10 Comp. Gen. 440. Accordingly, 
and in the light of the foregoing determination respecting the avail- 
ability of the appropriation item “Miscellaneous Items, First- and 
Second-Class Post Offices” for expenses of the character described in 
your letter, the above charges to “Vehicle Service” do not appear to 
be authorized and, in the absence of a clear showing that the expenses 
which they represent are of a character different from those here 
involved, an appropriate adjustment in the involved appropriations 
will be undertaken in the audit of those accounts by this office. 


ma ws SA eS se Oh ee or ene Or Oe 





DECISIONS OF THE COMPTROLLER GENERAL 
(B-41427) 


PERSONAL FURNISHINGS—APPROPRIATION AVAILABILITY—TELE- 
PHONE AMPLIFYING DEVICE 


While it is the established rule that the cost of special equipment to enable an 
employee to qualify himself to perform his official duties constitutes a 
personal expense of the employee and, as such, is not payable from appropri- 
ated funds, in view of the present difficulty of securing qualified employees, 
the rental by the Treasury Department of an amplifying device to be 
attached to an official telephone as a means of obtaining the best results 
from an employee physically handicapped by deafness may be considered 
necessary for the expeditious and satisfactory performance of Government 
business, and, therefore, the rental thereof is a proper charge against the 
Department’s appropriation. 


Acting Comptroller General Yates to the Secretary of the Treasury, May 2, 1944: 
I have your letter of April 11, 1944, as follows: 


The Chief Disbursing Officer is considering the assignment of an employee to 
the position of Accountant in the Regional Disbursing Office at Philadelphia, 
Pennsylvania, who is physically handicapped by deafness. In the performance 
of the duties it will be necessary for the employee to contact the various admin- 
istrative agencies served, by telephone. To overcome the handicap of the employee 
it is proposed to provide a telephone with amplifying device at a recurring charge 
of $1.25 per month. 

From a study of past decisions of your office it would appear that under 
normal conditions funds appropriated for the operation of the Division of Dis- 
bursement would not be available for the renting of this device. The condition 
here is such that because of the manpower situation and inductions into the 
military services, other than the handicap above-mentioned the employee is the 
best qualified and trained in this class of work of all the employees in that office 
and to transfer an employee from another office would merely shift a problem 
because of shortage of trained help. 

Your decision is requested as to whether or not, under these circumstances, 
the Chief Disbursing Officer may authorize the installation of the special equip- 
ment for the use of the employee. 


It is the established rule that the cost of special equipment to enable 
an employee to qualify himself to perform his official duties con- 
stitutes a personal expense of the employee and, as such, is not payable 
from appropriated funds. As a guide in determining whether any 
particular equipment is to be considered personal to the employee, 
the following rules were stated in 8 Comp. Gen. 433: 


In the absence of specific statutory authority for the purchase of personal 
equipment, particularly wearing apparel or parts thereof, the first question for 
consideration in connection with a proposed purchase of such equipment is 
whether the object for which the appropriation involved was made can be ac- 
complished as expeditiously and satisfactorily from the Government’s stand- 
point, without such equipment. If it be determined that use of the equipment 
is necessary in the accomplishment of the purposes of the appropriation, the 
next question to be considered is whether the equipment is such as the employee 
reasonably could be required to furnish as part of the personal equipment neces- 
sary to enable him to perform the regular duties of the position to which he 
was appointed or for which his services were engaged. Unless the answer to 
both of these questions is in the negative, public funds can not be used for the 
purchase. In determining the first of these questions there is for consideration 
whether the Government or the employee receives the principal benefit resulting 
from use of the equipment and whether an employee reasonably could be re- 
quired to perform the service without the equipment. In connection with the 
second question the points ordinarily involved are whether the equipment is to 
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be used by the employee in connection with his regular duties or only in emer- 
gencies or at infrequent intervals and whether such equipment is assigned to 
an employee for individual use or is intended for and actually to be used by 
different employees. 


In view of the present difficulty of securing qualified employees and 
the fact that the amplifying device is not a hearing device for exclu- 
sive use by the employee and will not be used for his comfort or 
convenience, but will be attached to the official telephone as a means 
of obtaining the best results from available personnel, it may be con- 
cluded that the amplifying device is necessary for the expeditious 
and satisfactory performance of the Government business within the 
meaning of the rule stated in the decision, supra, and, accordingly the 
rental thereof may be considered’a proper charge against the appro- 
priation for Salaries and Expenses, Division of Disbursement, Treas- 
ury Department, act of June 30, 1943, 57 Stat. 253, Public Law 102. 


(B-41444) 


EMPLOYEES NOT QUALIFIED TO PERFORM DUTIES OF FORMER POSI- 
TION UPON DISCHARGE FROM MILITARY SERVICE—RESTORATION 
OF SICK LEAVE CREDIT 


An employee, after discharge from active military or naval service, must be 
restored to his former position, or to a position of like seniority, status, and 
pay, before he may “be considered as having been on furlough or leave of 
absence during his period of active military service” within the meaning of 
section 8 of the Selective Training and Service Act of 1940, entitling such 
employees, upon restoration to their former positions, to have restored so 
much of their sick leave credit which they had when they entered the active 
military or naval service. 

Where a former employee, after receiving a medical discharge from the Navy, 
applied for reinstatement to his former position in accordance with section 8 
of the Selective Training and Service Act of 1940, but was not physically 
qualified to perform the duties of such position, administrative action ter- 
minating the military furlough and purporting to place the employee on leave 
of absence without pay in order to permit him to recuperate may not be 
regarded as having had the effect of restoring him to his former position for 
the purpose of preserving his right to have restored to him the sick leave 
which stood to his credit when he entered the Navy.. 23 Comp. Gen. 96, 
distinguished. 


Comptroller General Warren to L. P. Wilsey, Department of Agriculture, 
May 2, 1944: 


Reference is made to your letter of April 8, 1944 (A, Disbursement, 
Vouchers), as follows: ; 


Enclosed is a payroll, covering a proposed payment to William H. Wilson an 
employee of the U. S. Forest Service, which has been submitted to me for cer- 
tification. The payroll covers periods of sick leave granted to Mr. Wilson during 
December 1943 involving sick leave in excess of earnings by this employee during 
the current period of his employment with the U. S. Forest Service. An advance 
of sick leave is precluded by the instructions in Section 4 of the Sick Leave Regu- 
lations then in effect, since the absences are for periods of less than five consecu- 
tive work days. 

Mr. Wilson was transferred to the Forest Service from the Bonneville Power 
Administration under date of November 22, 1943. There is enclosed a certified 
copy of the appointment action covering this transfer, 
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At the time of the transfer Mr. Wilson had standing to his credit with the 
Bonneville Power Administration a total of 46 days, 1 hour sick leave which had 
been accumulated during the period of his employment with the Bonneville Power 
Administration and during preceding periods of continuous service. 

Due to the particular circumstances involved in this case, I am uncertain 
whether or not the accumulated credit of 46 days, 1 hour is transferable to the 
Forest Service. The transfer of such sick leave will, of course, more than cover 
the periods of sick leave absence involved in the attached payroll. 

I have carefully reviewed your decisions 21-CG—403, 22-CG—969 and other 
related decisions dealing with the rights of employees furloughed for military 
duty. I am unable, however, to find a specific decision dealing with the situation 
as involved in this case. 

Enclosed is a letter submitted by the Bonneville Power Administration out- 
lining the circumstances surrounding Mr. Wilson’s employment with that Agency. 
It is to be noted that Mr. Wilson was not restored to an equivalent position with 
the Bonneville Power Administration because of an adverse medical report from 
the Navy. He was, however, placed in a leave-without-pay status on March 26, 
1943 by the Bonneville Power Administration, which status continued to the date 
of the employee’s transfer to the U. S. Forest Service. 

Section 9 of the Annual Leave Regulations then in effect provided in part as 
follows: 

“An employee transferred or reappointed without break in service from one 
permanent, emergency or indefinite position to another permanent, emergency or 
indefinite position with the same or a different governmental agency shall at the 
time of his transfer or reappointment be credited with accumulated sick leave 

* *, ‘Without break in service’ means separation from the Federal service 
tor a period of one or more work days.” 

In view of the above regulation it appears proper to credit Mr. Wilson with his 
accumulated balance of 46 days, 1 hour sick leave, inasmuch as there was no break 
in service insofar as appointment actions are involved. However, inasmuch as 
the employee did not meet all of the conditions required by the Selective Training 
and Service Act of 1940, I am in doubt as to whether or not the transfer of such 
leave is proper. 

I will appreciate receiving your determination as to whether or not the enclosed 
payroll may be certified for payment. 


The letter submitted by the Bonneville Power Administration, to 
which you refer, reads: 


In accordance with your telephone request, the following facts are submitted 
with reference to William H. Wilson’s service with this Administration. 

Mr. Wilson entered on duty with Bonneville Power Administration on April 8, 
1940 by transfer from the Forest Service. On October 9, 1942 he was called to 
active duty with the U. S. Navy and was carried on annual leave from 2: 30 P. M. 
on October 9, 1942 until 11:15 A. M. on January 11, 1943, at which time he was 
placed on military furlough. 

Mr. Wilson received a medical discharge from the Navy, effective March 25, 
1943, and on April 25 made application for reemployment with Bonneville Power 
Administration, but stated he was physically unable to perform the duties of his 
former position, i. e., Operator (Tractor), $1.50 per hour when actually employed. 
He was requested to submit a medical certificate in order that a determination 
might be made as to the type of work to which he might be assigned without 
jeopardizing his own health and safety or that of others. The examining physi- 
cian’s certificate, dated May 6, 1943, indicated the presence of organic heart 
disease and that Mr. Wilson was unable to perform duties involving any physical 
exertion, but that he “may be able to do light work after twelve months.” Mr. 
Wilson, however, was very insistent that he would be able to return to duty within 
a very short period and in order to afford him time in which to recuperate, his 
military furlough was terminated and on March 26, 1943 he was placed in a leave 
without pay status, pending his return to an active duty status. 

In October 1948 Mr. Wilson again contacted this office, stating that the Vet- 
erans’ Administration had granted him 100% disability for the past six months, 
but that he had now been rerated to 30% disability and since he was much im- 
proved in health desired a position requiring only light physical exertion. The 
only vacancy available at that time which under the circumstances our Safety 
Engineer considered as not too hazardous for Mr. Wilson was that of Patrolman 
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at Vancouver, Washington, but Mr. Wilson elected not to accept the position 


because he considered it too great a distance to travel each day, and he did not 
desire to move to Vancouver. 


On November 16, 1943 the Civil Service Commission issued an authority for his 
transfer to the Forest Service in Portland, Oregon and his separation by transfer 
was effective at the close of business November 21, 1943 without his ever having 
been returned to an active duty status with this Administration. 

Since Mr. Wilson was unable to meet the three requirements provided under 
the Selective Training and Service Act for reemployment and restoration with 
seniority rights, including the recrediting of sick or annual leave, we are uncertain 
as to whether the 46 days, 1 hour of sick leave to his credit when he entered on 
military furlough may be recredited and transferred to your agency. There is no 
annual leave involved since he elected to take and was granted all annual leave 
prior to his military furlough. In connection with recrediting leave after military 
furlough, your attention is called to Comptroller General Decisions B—20822, dated 
November 3, 1941 and B-33419, dated April 14, 1943. 

We regret the delay in furnishing you this information, which has been due to 
the press of other work, but we hope it will be received in time to be of assistance 
to you in submitting the question as to whether or not under the facts cited the 
sick leave involved in this case is transferable to your agency. We shall appre- 
ciate your keeping us advised of any further developments. 


In decision of August 12, 1943, 23 Comp. Gen. 96, it was held (quoting 
from the syllabus) : 

Under section 8 of the Selective Training and Service Act of 1940, providing that 
an employee who is restored to his civilian position after discharge from the 
military service shall be considered as having been on furlough or leave of absence 
during such period, and the act of August 1, 1941, as amended, authorizing em- 
ployees to elect to have leave remain to their credit until they return from active 
military or naval service, there may be restored to such an employee so much of 
his annual leave credit as had not been liquidated by payment, as well as all the 
sick leave credit, which he had when he entered the military service. 

However, in the instant case it is clear that the employee was not, 
and could [not] have been, restored to his former civilian position or 
to a position of like seniority, status, and pay under section 8 of the 
Selective Training and Service Act of 1940, approved September 16, 
1940, 54 Stat. 890, after discharge from active naval service, for the 
reason that the employee admitted he was not qualified to perform 
the duties of such position and the administrative office so deter- 
mined—one of the conditions precedent to restoration prescribed by 
the Selective Training and Service Act being that the employee “is 
still qualified to perform the duties of such position.” 

It has been held that not until an employee is restored to his former 
position, or to a position of like seniority, status, and pay, after dis- 
charge from the active military or naval service, may he “be consid- 
ered as having been on furlough or leave of absence during his period 
of active military service” (quoting from section 8 of the Selective 
Training and Service Act, supra), 21 Comp. Gen. 403, 405. Accord- 
ingly, under the facts and circumstances here disclosed, the adminis- 
trative action terminating the military furlough and purporting to 
place the employee on leave of absence without pay, effective May 26, 
1943, reasonably may not be regarded as having had the effect of 
restoring the employee to his former position, or to a position of like 
seniority, status, and pay for the purpose of preserving the employee’s 
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right to have restored to him the sick leave which had stood to his 
credit when he entered the active naval service. Hence, the rule stated 
in the decision of August 12, 1943, sypra, is not applicable in this case. 

You are advised, therefore, that, in the case presented, the sick 
leave standing to the credit of the employee when he entered the active 
naval service may not be regarded as available for transfer. As it 
is understood the proposed payment is predicated upon the assumption 
that such former leave credit is available for transfer, the voucher 
forwarded with your letter may not be certified for payment. 

The voucher and accompanying papers are returned herewith. 


(B-41448) 


WITNESSES—TRAVELING EXPENSES OF PERSONS APPEARING AS 
WITNESSES FOR UNITED STATES IN STATE COURTS 


The expenses incurred by a person serving as a witness for the United States 
in an adjudication proceeding in a State court involving water rights for a 
Federal project for conservation and utilization of water resources are 
chargeable to the appropriate administrative appropriation. 

A former employee of the Bureau of Reclamation who appeared as a witness for 
the United States in an adjudication proceeding in a State court involving 
water rights of a, Federal project for conservation and utilization of water 
resources may be reimbursed on an actual expense basis for hotel, meals, 
and, in the absence of a State statute authorizing mileage, actual expenses 
for use of his automobile—including garage rent, gasoline and oil—when 
properly supported by receipts. 

As the act of February 14, 1931, as amended, authorizes payment of mileage only 
for employees of the United States, a person appearing as a witness for the 
United States in a State court who, at the time of traveling, was not an 
employee of the United States may be reimbursed only for actual expenses 
incurred in connection with the use of his automobile, in the absence of a 
State statute authorizing payment of mileage for witnesses in a State court. 


Comptroller General Warren to Frank H. Shiner, Bureau of Reclamation, 
May 2, 1944: 


I have your letter of April 8, 1944, as follows: 


Under authority of section 3 of the act approved December 29, 1941 (Public 
Law 389—77th Congress), there is transmitted herewith for advanced ruling as 
to the propriety for payment, claim in the amount of $24.27 of Frank C. Merriell 
for reimbursement of expenses incurred as a witness for the United States in 
adjudication proceedings in Water District No. 34, involving water rights for 
the Mancos Project, Colorado, 

Attention is called to decisions dated June 30, 1914, and December 6, 1916, of 
the Comptroller of the Treasury, and to section 10 of the amendment of the act 
of August 11, 1939, approved October 14, 1940 (54 Stat. 1119). 


In decision of June 30, 1914, by the Comptroller of the Treasury, 
69 MS. Comp. Dec. 1900, it was held that the costs of appeal bond, etc., 
in perfecting an appeal from the lower State court to the State Su- 
preme Court involving a question of water rights was a proper charge 
to the Reclamation Fund, and in the decision of December 6, 1916, 
79 MS. Comp. Dec. 755, it was held that similarly the cost of a tran- 
script of the proceedings in the State Court, when required by transfer 
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of the case to a Federal Court, involving a claim for damages against 
an officer of the reciamation service, properly was chargeable to the 
Reclamation Fund. 

The expenses for which Frank C. Merriell claims reimbursement are 
stated as being for hotel and meal charges for August 11 and 12, 1943, 
amounting to $7.15, and “car mileage” from Grand Junction to Du- 
rango, Colorado, 428 miles at 4 cents per mile or $17.12—the total 
claim amounting to $24.27. There is attached to the voucher an ex- 
planatory statement reading as follows: 


Certificate to accompany voucher in favor of Frank C. Merriell for reimburse- 
ment of expenses incurred in attending water adjudication proceedings in Water 
District No. 84 (Mancos Project—Colorado) at request of U. S. Bureau, of 
Reclamation 

Tus Is to Certiry that Frank C. Merriell, claimant on the attached voucher, 
attended the adjudication proceedings at Cortez, Colorado, in connection with 
Water District No. 34 (which involved water rights of the Mancos, Colorado, 
Project of the Bureau of Reclamation) at the request of the undersigned, District 
Counsel of the Bureau of Reclamation. Mr. Merriell’s presence at this proceeding 
was deemed necessary and advisable since he was the engineer who made the pre- 
liminary investigation and surveys of the Mancos Project, at that time being an 
employee of the Bureau of Reclamation but has since severed his connection 
therewith. His testimony was very valuable from the standpoint of establishing 
the rights of the United States, and it is recommended that the claim be allowed 
in the amount of $24.27 and paid from the Reclamation Fund. As will be noted, 
Mr. Merriell is not asking for reimbursement for his services, but simply for ex- 
penses incurred in attending said hearing. 5 

(Signed) J. R. 
J. R. Alexander, 
District Counsel, 
Bureau of Reclamation. 
Approved, with recommendation that claim be paid from the Reclamation Fund. 
(Signed) WorrH ALLEN, 
Worth Allen, 
Special Assistant to the Attorney General. 


The payment is proposed to be made from the appropriation “Water 
Conservation and Utility Projects, Act of August 11, 1939, as amended 
(Reimbursable) Mancos Project.” The appropriation under said 
heading for 1944, in the act of July 12, 1943, 57 Stat. 477, Public Law 
133, reads as follows: 

For the construction of water conservation and utilization projects and small 
reservoirs, including not to exceed $220,000 for surveys, investigations, and ad- 
ministrative expenses in connection therewith (of which not to exceed $20,000 


shall be available for personal services in District of Columbia), all as authorized 
by the Act of August 11, 1939, as amended (16 U. S. C. 590y, 590z), $64,000 


16 U. S. C. 590y and 590z, cited in the appropriation, swpra, provide 
for projects for conservation and utilization of water resources under 
conditions therein specified. 

As the “adjudication proceedings” in this case apparently were in 
a State court the witness for the United States would be entitled to 
reimbursement of his expenses payable from the appropriate admin- 
istrative appropriation—in this case, the one named on the voucher, 
supra—and there would be no objection to the allowance of so much 
of his claim as relates to expenses for hotel and meals on an actual 
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expense basis. While such charges should be supported by receipts, 
in view of the reasonableness of the amounts claimed in this case 
receipts will not be insisted upon. However, the amount claimed as 
car mileage represents a commutation of the expenses of operating his 
privately-owned automobile and cannot be allowed under the act of 
February 14, 1931, 46 Stat. 1103, as amended, as he was not at the time 
of traveling an employee of the United States. The basis for the 
claim for car mileage is not stated, but if it should be authorized at that 
rate by a State statute for witnesses in a State court, the payment in 
accordance with the State statute would not be objectionable. -If not 
in accordance with State statute, there would appear to be no authority 
for reimbursing the claimant for the use of his automobile in the 
amount claimed except upon a showing that actual expenses for garage 
rent, gasoline and oil consumed on the trip in question were incurred 
in a sum equaling or exceeding the amount claimed. Compare 5 U.S. 
Code 78, 18 Stat. 452. 

The voucher is returned herewith, certification thereof being de- 
pendent upon the conditions stated above. 


(B-41468) 


LEAVES OF ABSENCE 


Under section 2.1 (a) of the Annual Leave Regulations, providing that permanent 
employees may be credited with 26 days’ annual leave at the beginning of a 
calendar year in lieu of the monthly credit, in cases where it is known at the 
time. of granting annual leave that an employee is to retire before the close 
of the calendar year, the employee may not be credited or granted leave in 
advance of the amount authorized to be earned up to the date it is known 
that he is to retire. : 

Where, in accordance with section 2.1 (a) of the Annual Leave Regulations, a 
permanent employee was advanced the full 26 days’ annual leave for a 
calendar year, and it was not known at the time such leave was advanced 
that the employee was to retire before the end of the year, there is no re- 
quirement under section 4.7 of the regulations that he refund or have de- 
ducted from his salary the value of the excess advance leave at the time of 
his retirement. 

Retirement for any cause is a “separation” from the service within the meaning 
of the provision of section 4.2 (b) of the Annual and Sick Leave Regulations 
that “Annual leave shall not accrue to an employee while on terminal leave, 
whether by separation, furlough, or resignation,” and, therefore, the granting 
of leave on leave is not authorized during the period of terminal annual 
leave granted immediately preceding an employee’s retirement. 

The one-half day annual leave credit authorized under section 2.1 (a) of the 
Annual Leave Regulations for employees who have been continuously em- 
ployed for an entire quarter may be credited to an employee who is on the 
rolls of a department or agency at the end of the quarter, irrespective of 
whether he is in an active duty or a leave status, 

A permanent employee who is paid for 30 days—a month’s salary—for the third 
month of a quarter having 81 days (quarters ending in March or December) 
and who continuously has been employed from January 1, may be considered, 
even though his last day of service is on the 30th day of the month, as having 
been “continuously employed for the entire quarter-year ending in such 
months” within the meaning of section 2.1 (a) of the Annual Leave Regula- 
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tions so as to entitle him to the full monthly and quarterly annual leave 
credit authorized therein. 


Comptroller General Warren to the President, United States Civil Service 
Commission, May 2, 1944: 


I have your letter of April 15, 1944, as follows: 


The Commission desires to submit for your decision the following questions 
arising under Executive Order No. 9414, January 13, 1944, prescribing regulations 
relating to annual and sick leave of Government employees: 

QUESTION 1. May an employee, who is retiring at a date prior to the close of the 
ealendar year, be credited with the full twenty-six days of annual leave and 
granted the full amount of such leave even though it is not subsequently earned? 

QUESTION 2. May the additional quarterly credit under Section 2.1 (a) of the 
regulations be given to an employee who, upon completion of a quarter, is on the 
rolis of the department or agency whether on active duty or leave status? 

QUEsTION 3. May a permanent employee who has been continuously employed 
from January 1 be given the full monthly and quarterly credit under Section 
2.1 (a) of the regulations if his last day of service is Saturday, March 29, the 
agency pays his salary through March 30 (Sunday, a non-work day), and Monday 
is the 31st? 

An early reply to the foregoing questions will be appreciated. 


The provisions of the new leave regulations for consideration, par- 
ticularly with reference to question 1, are sections 2.1 (a), 4.2 (b), and 
4.7, providing as follows: 


Secrion 2.1 * * * 

(a) Permanent employees shall be credited with leave at the rate of two days per 
ealendar month plus an additional % day in March, June, September, and De- 
cember to employees who were continuously employed for the entire quarter-year 
ending in such months; or, a credit of 26 days may be given at the beginning of 
the calendar year in which it accrues in lieu of the monthly credit : Provided That 
should an employee separate from the service before the expiration of the calendar 
year such credit will be reduced proportionately. The minimunr credit for leave 
shall be the hourly equivalent of 4% day, and additional credits shall be in multi- 
ples thereof. 

Section 4.2 * * * 

(b) Annual leave shall not accrue to an employee while on terminal leave, 
whether by separation, furlough, or resignation. In such cases the accrual of leave 
shall cease at the close of the last day on which he was present for duty, and the 
final date of separation shall not be extended by the granting of sick or court 
leave: Provided, That this subsection shall not apply to employees who are on 
terminal leave on the date of issuance of this order. 

Section 4.7 In case of the separation of an employee who is indebted for ad- 
vance leave, the employee shall refund the amount paid him for the period of 
such excess, or deduction therefor shall be made from any salary due him. This 
section shall not apply in cases of death, retirement, or reduction of force, or 
in case an employee who is not found eligible for retirement is unable to return 
to duty because of disability, evidence of which shall be supported by an accept- 
able medical certificate. 


Retirement for any cause is a separation from the service within the 
meaning of the quoted leave regulations. Referring to section 2.1 (a), 
if it be known at the time of granting leave that an employee is to 
retire before the close of the calendar year, the regulation requires a 
proportionate reduction in the leave credit of 26 days to which the 
employee otherwise would have been entitled January 1. Also, section 
4.2 (b) of the regulations would prohibit the granting of leave on 
leave during the period of terminal annual leave granted immediately 
preceding retirement. Referring to section 4.7 there appears no re- 
quirement to recover for advance annual leave granted an employee 
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who has retired during a calendar year but, of course, that section of 
the regulations—having in mind section 2.1 (a) also—would relate 
only to cases in which it was not known at the time the leave was 
advanced that the employee was to retire prior to the end of the ealen- 
dar year. Compare section 3.9 of the new leave regulations. In other 
words, reading together the three sections of the regulations above 
quoted, the conclusion is required that an employee may not be credited 
or granted leave in advance of the amount authorized to be earned up 
to the date in the calendar year it is known the employee is to retire. 
Accordingly, question 1 is answered in the negative in cases where it is 
known at the time of granting leave that the employee is to retire prior 
to the close of the calendar year, and in the affirmative, where such fact 
be not known at the time of granting advance leave. 

Question 2 is answered in the affirmative. See question and answer 
4, decision of April 15, 1944, B-41136, 23 C. G. 789, to you. 

Referring to question 3, if an employee be paid for 30 days—a 
month’s salary—for the third month of a quarter having 31 days 
(quarters ending in March or December) the employee may be re- 
garded as having been “continuously employed for the entire quarter- 
year ending in such months” within the meaning of section 2.1(a), 
supra. See third paragraph of Civil Service Departmental Circular 
No. 471, dated February 26, 1944, and the table issued in connection 
therewith entitled “Annual Leave (Permanent Employees) First 
Year.” Accordingly, question 3 is answered in the affirmative. 


(B-41208) 


. PAY—LONGEVITY—SERVICE CREDITS—FRAUDULENT ENLISTMENT 


AND SUBSEQUENT HONORABLE DISCHARGE 


The provision of section 9 of the Pay Readjustment Act of 1942, authorizing the 
counting of active Federal service in computing longevity pay, contemplates 
the counting of only lawful and valid service, and, therefore, the issuance 
of an honorable discharge under the act of March 3, 1936, or similar prior 
acts, to an enlisted man previously discharged on account of fraudulent 
enlistment—concealment of age—does not change the character of such 
repudiated service to legal service so as to authorize the counting of such 
service for longevity pay purposes. 


Assistant Comptroller General Yates to the Acting Secretary of the Navy, 
May 4, 1944: 

There has been considered the letter of April 3 transmitting a 
letter dated March 21, 1944, from the Commandant, U. S. Coast Guard, 
relative to the case of Theodore DeCarrico, CPhM, U. S. C. G., and 
requesting decision on the specific question “whether an enlisted man 
is entitled under the provisions of the Pay Readjustment Act of 1942 
(37 U. S. C. Supp. I, 109), to have counted for pay purposes service 
performed under a contract of enlistment which was terminated for 
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misrepresentation of age and later reissued an honorable discharge 
(minority ).” 

It appears that DeCarrico enlisted in the Army April 21, 1917, and 
was discharged April 15, 1918, on account of fraudulent enlistment 
(age concealed) ; that subsequent to April 15, 1918, he has had service 
as an enlisted man in the Army, the Navy, and the Coast Guard; and 
that he is at present a chief pharmacist’s mate in the latter organiza- 
tion. Also, it appears that DeCarrico has been issued, presumably 
under one of the three statutes hereinafter referred to, an honorable 
discharge (minority) for the period of his Army service, April 21, 
1917, to April 15, 1918. 

The act of March 3, 1936, 49 Stat. 1159, provides: 


That in the administration of any laws conferring rights, privileges, or bene- 
fits upon honorably discharged soldiers of the: United States Army, their widows 
and dependent children, a soldier who served as an enlisted man between April 
6, 1917, and November 11, 1918, both dates inclusive, and who was discharged 
for fraudulent enlistment on account of minority or misrepresentation of age, 
shall hereafter be held and considered to have been discharged honorably from 
the military service on the date of his actual separation therefrom if his service 
otherwise was such aS would have entitled him to an honorable discharge: 
Provided, That no back pay or allowance shall accrue by reason of the passage 
of this Act: Provided further, That in all such cases the War Department shall, 
upon request, grant to such men, or their widows, a discharge certificate show- 
ing that the soldier is held and considered to have been honorably discharged 
ander the provisions of this Act. 


The above statute reenacts, without any change here material, the 
acts of March 16, 1926, 44 Stat. 208, and of March 2, 1929, 45 Stat. 1505. 
Each of the three acts refers to rights conferred upon “honorably dis- 
charged soldiers of the United States Army, their widows and depend- 
ent children,” and each contains a proviso to the effect that no back pay 
or allowances shall accrue by reason of the passage of said act. 

In decision of this office, 1 Comp. Gen. 511, dated March 15, 1922, 
prior to the enactment of any of the legislation here concerned, it 
was said, pages 512, 513: 


It has been held uniformly in the case of a soldier who on entry into the service 
fraudulently concealed or misrepresented a material fact disqualifying him for 
enlistment, and who is discharged upon discovery by the Government of the fraud, 
that his discharge constitutes an avoidance of the contract of enlistment; and 
the man is not entitled to pay or allowances for any period served under the 
fraudulent enlistment; he is, however, permitted to retain the pay paid him 
currently while serving. 4 Comp. Dec., 151; 5 id., 548; 8 id., 679; 12 id., 326 
and 622; 17 id., 122; 22 id., 588. And it has been said, 8 Comp. Dec., 655, 657— 
“Andrew Moonert was discharged for a cause (minority concealed at enlist- 
ment) involving fraud on his part in the enlistment. The service from which he 
was so discharged entitled to no pay, traveling allowances, or other allowances, 
is wholly illegal, and is not to be considered service for any purpose.” 

This is the sound and the correct view. A contract of enlistment of this char- 
acter is yoidable and when avoided by the Government is void ab initio. It 
must follow that the services in such an enlistment may not be counted either 
for longevity increase of pay or for retirement, as no lawful service was 
rendered. * * * 


It was held in 33 Op. Atty. Gen. 404 that in computing the 30 years’ 
service required for retirefnent of an enlisted man under the provisions 
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of the act of March 2, 1907, 34 Stat. 1217, credit should not be allowed 
for service under a fraudulent enlistment where such service was ter- 
minated by a dishonorable discharge on account of said fraudulent 
enlistment. In that opinion it was stated (p. 408) : 

When a soldier is discharged on account of his fraudulent enlistment, the 
United States therewith indicates its unwillingness to recognize the service as 
valid. I believe that the retirement acts were intended to reward only valid serv- 


ice. Service can scarcely be considered valid where the United States with full 
knowledge of the facts has chosen to repudiate it. 


Section 9 of the Pay Readjustment Act of 1942, 56 Stat. 363, pro- 
vides in pertinent part as follows: 

Every enlisted man paid under the provisions of this section shall receive an 
increase of 5 per centum of the base pay of his grade for each three years of 
service up to thirty years. Such service shall be active Federal service in any 
of the services mentioned in the title of this Act or Reserve components thereof; 
service in the active National Guard of the several States, Territories, and the 
District of Columbia; and service in the enlisted Reserve Corps of the Army, 
the Naval Reserve, the Marine Corps Reserve, and the Coast Guard Reserve. 

The service contemplated by said section 9 is lawful and valid serv- 
ice and does not comprehend or include the time which expressly has 
been rescinded by discharge of the man upon discovery by the Govern- 
ment of the fraud. Insofar as the issuance of an honorable discharge 
under the provisions of the act of March 3, 1936, swpra, or the prior 
acts, is concerned, it appears evident that such administrative action, 
long after the event, does not change the character of the repudiated 
service to legal service under the provisions of said section 9 of the 
Pay Readjustment Act of 1942. 

Accordingly, I have to advise that issuance of an honorable dis- 
charge under the act of March 3, 1936, confers no right to longevity 
credit for service under fraudulent contracts of enlistments which 
have been rescinded upon discovery of the fraud. 

The question presented is answered in the negative. 


(B-41511) 
LEAVES OF ABSENCE 


The provision of section 4.3 of the Annual and Sick Leave Regulations, requiring a 
reduction in annual leave credits for each period of leave of absence without 
pay of 15 or more days during a calendar year plus a further reduction of 
one-half day whenever such absence totals 90 days, does not affect the grant- 
ing of the one-half day quarterly credit authorized under section 2.1 (a) of 
the regulations until an employee has been on leave of absence without pay 
a total of 90 days in the aggregate. 

While it is within administrative discretion to deny permanent employees the 
monthly credit of annual leave until the expiration of the month in which it 
accrues, under section 2.3 of the Annual Leave Regulations, providing that 
employees during their first year of service shall not be granted leave in 
excess of the amount accrued to their credit, the monthly credit of 2 days’ 
annual leave may be allowed to such employees during their first year of 
service at the beginning of the month in which it accures. 
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Under section 2.1 (b) of the Annual Leave Regulations, providing that temporary 
employees may be credited 2% days’ leave for each month of service, tem- 
porary employees, after the first month of service, may be credited with 
2% days’ annual leave at the beginning of the month in which it accrues, 
but, of course, it is within administrative discretion to deny such employees 
the monthly credit of annual leave until the expiration of the month in 
which it accrues. 

Section 4.2 (b) of the Annual and Sick Leave Regulations, prohibiting the granting 
of leave on leave during terminal leave, applies to employees whose tenure of 
service is indefinite and whose termination of service must be fixed after 
service has been rendered and is not applicable in the case of temporary 
employees who are appointed for definite periods of time not exceeding one 
year, and, therefore, a temporary employee who is appointed for a 30-day 
period may be granted 2%4 days’ annual leave immediate prior to the expira- 
tion of his appointment. 

Under the proviso of section 2.1 (a) of the Annual Leave Regulations “that should 
an employee separate from the service before the expiration of the calendar 
year, such credit will be reduced proportionately”—which proviso substan- 
tially corresponds to section 4 (a) of the old regulations—if an employee is 
granted annual leave which is not subsequently earned during that calendar 
year, an adjustment is required at the end of the calendar year—there being 

.ho authority to carry over the unaccrued annual leave from one calendar 
year as a charge against annual leave accruing in the next calendar year. 

Section 4.6 of the Annual Leave Regulations, providing that unavoidable or 
necessary absences from duty not in excess of 30 minutes may be administra- 
tively excused, was intended to relate only to an absence “not in excess of 
thirty minutes,” or to an absence caused by “tardiness,” and was not intended 
to relate to a fractional hour’s absence when the total absence exceeds one 
hour—except in cases of tardiness which may be excused administratively 
regardless of the time involved—and, therefore, an employee who is granted 
one hour’s annual leave and returns after an absence of more than one hour, 
but less than two hours, should be charged two hours’ annual leave. 

The word “contagious” as used in section 3.3 of the Sick Leave Regulations, 
respecting the granting of accrued sick leave to an employee when a member 
of his immediate family is afflicted with a contagious disease and requires his 
care and attendance, includes only diseases ruled as subject to quarantine— 
that is, requiring segregation of the patient—by the health authorities having 
jurisdiction in the place of employment. 

In view of the fact that certain regulations grant reemployment benefits to 
employees entering public or private enterprise connected with the conduct 
of the war upon substantially the same basis as granted by law to employees 
entering the active military or naval service, and as leave of absence without 
pay may be granted under section 4.8(a) of the leave regulations for such 
purpose for a period not to exceed 12 months even though an employee has 
annual leave to his credit, an employee transferred with such reemployment 
benefits need not be regarded as separated from his civilian position so as to 
require a refund for overdrawn leave at the time of such transfer. 


Comptroller General Warren to the President, United States Civil Service Com- 
mission, May 4, 1944: 


I have your letter of April 15, 1944, presenting for my considera- 
tion a number of questions involving the application of the new leave 
regulations promulgated in Executive Order No. 9414, dated January 
13, 1944. The questions will be stated and answered in the numerical 
order presented : 


Question 1 


Section 2.1 (a) of the regulations provides that “permanent employees shall 
be credited with leave at the rate of two days per calendar month plus an addi- 
tional one-half day in March, June, September, and December to employees who 
were continuously employed for the entire quarter-year ending in such 
months; * * *.” Section 43 provides that “whenever a permanent employee 
is absent on leave without pay fifteen or more days during a calendar year, the 
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credits for annual leave shall #be reduced one day and for sick leave one-half 
day for each such period aggregating fifteen days. Whenever such absences 
total ninety days there shall be a further reduction of one-half day in annual 
leave credits for each such period: * * *.” Reading the two sections to- 
gether it appears that no reduction in the quarterly credit of leave is required 
until absences on leave without pay total ninety days in the aggregate. However, 
since the question is not entirely clear, your decision is requested as to whether 
leave without pay in excess of fifteen days affects the granting of the quarterly 
credit? 


This question is answered in the negative. See question and answer 
4, decision of April 15, 1944, B-41136, 23 Comp. Gen. 789, to you. 


Question 2 (a) (6) 


(a) In view of the fact that Section 23 states that “employees during their 
first year of service shall not be granted leave in excess of the amount accrued 
to their credit,” is the monthly credit of annual leave available to first-year 
employees at the beginning of the month in which it accrues, or may it be granted 
only as earned? For example, a first-year eniployee enters on duty March 1, 
takes no leave during March, but beginning April 8 wishes to take all of the 
leave to his credit. May this employee take the two days which accrued in 
March ard two days accrual for April, or may he take only the two days for 
March and four hours for seven days’ service in April? 

(b) Under Section 2.1 (b) of the regulations after the first month of service 
temporary employees may be credited with 2% days annual leave at the begin- 
ning of the month in which it accrues. May such leave be granted at the begin- 
ning of the month in which it accrues, or may it be granted only as earned? 


(a) In the absence of any provision to the contrary in the leave 
act, or regulation, or otherwise, the monthly credit of 2 days annual 
leave may be allowed to permanent employees during their first year 


of service at the beginning of the month in which it accrues. Hence, 
in the example stated, the employee may be granted 2 days leave which 
accrued in March and, also, the 2 days leave accrual for April. 

(b) Likewise, after the first month of service, temporary employees 
may be credited with 21% days annual leave at the beginning of the 
month in which it accrues. Compare question and answer 2, decision 
of February 29, 1944, 23 Comp. Gen. 638, 642. 

Of course, as to both questions (a) and (b), it is within adminis- 
trative discretion to deny employees the monthly credit of annual 
leave until the expiration of the month in which it accrues. See the 
penultimate sentence of section 1 of the Annual Leave Act of March 
14, 1936, 49 Stat. 1161. 

Question 3 


May a temporary employee who is appointed for thirty days be granted 2%4 
days leave immediately prior to the expiration of his appointment? 


This question is answered in the affirmative. See decision of March 
29, 1944, B-40831, 23 Comp. Gen. 732, to Mr. O. A. Zimmerli, author- 
ized certifying officer, Forest Service, wherein was considered an 
identical question in respect to a 2 months temporary appointment. 
The rule there stated applies with like force to a 1 month’s temporary 
appointment. 
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Question 4 


Under the old annua! leave regulations [section 4 (a)] (Executive Order 
No. 8384) unaccrued leave was granted with the “express understanding that 
if such leave is not later earned during the calendar year, deductions will be 
made for the unearned portion from any salary due to employee, or from any 
deductions in the retirement fund to the credit of the employee.” Thus under the 
old regulations adjustments were made at the end of the calendar year for any 
excess leave granted but not subsequently earned. There is no similar provision 
in the new leave regulations. Under the new leave regulations if an employee 
is granted leave which is not subsequently earned during the calendar year 
should an adjustment be made at the end of the calendar year, or should a 
charge for such unaccrued leave be carried over against leave accruing in the 
next calendar year? 


Contrary to your apparent understanding, the provision in the 
new leave regulations, substantially corresponding to the provision 
‘ in the old annual leave regulations quoted in this question, is found in 
section 2.1 (a) of the new leave regulations and reads: “Provided, that 
should an employee separate from the service before the expiration 
of the calendar year, such credit will be reduced proportionately.” 
Annual leave of absence is granted on an annual year basis, only. 
While express provision is made by law for the accumulation of leave 
credits from year to year, no provision is made by law or regulation 
for the accumulation of leave charges from year to year. See decision 
of February 5, 1940, 19 Comp. Gen. 705, 708, wherein it was stated : 

* * * Furthermore, the Annual Leave Act does not authorize an advance 
of annual leave beyond the amount that may be earned during the calendar or 
leave year current when the advance is made, whereas the Sick Leave Act 


authorized advance sick leave in the total amount of 30 days, which is an advance 
of accruals for 24 months, or 2 years. * * 


Accordingly, under the new leave regulations, if an employee is 
granted annual leave which is not subsequently earned during that 
calendar year, an adjustment is required at the end of that calendar 
year—there being no authority to carry over the unaccrued annual 
leave from one calendar year as a charge against annual leave accru- 
ing in the next calendar year. 


Question 6 


Section 4.6 of the regulations provides that “unavoidable or necessary absences 
from duty not in excess of thirty minutes” may be administratively excused. May 
this section be used in conjunction with the granting of short periods of leave? 
For example, an employee is granted one hour's leave, is detained for some reason, 
and returns to duty after an absence of one hour and twenty minutes. May the 
twenty minutes be administratively excused? 

It is believed that section 4.6 of the new leave regulations was in- 
tended to relate only to an absence “not in excess of thirty minutes,” 
or to an absence caused by “tardiness,” and was not intended to relate 
to a fractional hour’s absence when the total absence exceeds one 
hour—except in cases of tardiness which may be excused adminis- 


tratively regardless of the time involved. In the example given, the 
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employees should be charged two hours annual leave; otherwise, the 
provisions in the regulations fixing the minimum credit and charge 
for annual and sick leave as one hour practically would be nullified. 


Question 6 


Section 3.3 provides that sick leave shall be granted “when a member of the 
immediate family of the employee is afflicted with a contagious disease, or when, 
through exposure to contagious disease, the presence of the employee at his post 
of duty would jeopardize the health of others.” The Commission has recently 
had requests for sick leave from employees in its own organization involving an 
interpretation of the word “contagious”, and inquiries from personnel officers of 
other agencies indicate that there is no general understanding as to diseases 
intended to be covered by the word “contagious.” 

The Committee on Departmental Methods, designated by President Theodore 
Roosevelt in 1906, in its report of December 24th of that year, made the following 
recommendation : 

“When leave is asked because some member of the immediate family of the 
applicant has been afflicted with a contagious disease requiring the care and 
attention of such employee, or where his or her presence in the Department would 
have jeopardized the health of fellow employees, a physician's or health officer's 
certificate so stating, and giving in addition the name and relationship of the 
person afflicted, must be furnished. Before the return to duty of the applicant 
he must obtain a physician’s certificate that his return will not jeopardize the 
health of fellow-employees. Only those diseases against which the authorities of 
the District of Columbia quarantine will be recognized as contagious under the 
provisions of these regulations.” 

This recommendation applied to employees in the District of Columbia only, 
but seems to have been generally adopted administratively, because the leave 
regulations of the Department of Commerce of April 13, 1918 contained the 
following provision: 

“Absences by reason of exposure to contagious disease against which the local 
authority quarantined will be charged to sick leave when supported by a cer- 
tificate furnished by the proper health officer.” 

The Commission has been following this interpretation, but requests to be 
advised whether the word “contagious” as used in Section 3.3 of the regulations 
should be construed as including only diseases ruled as subject to quarantine by 
the health authorities having jurisdiction in the place of employment. 


This question is answered in the affirmative with the understanding 
that by “quarantine” is meant the segregation of the patient. 


Question 7 


Under War Manpower Commission Directive Number X and Section 4 of War 
Service Regulation IX, a Federal employee may be transferred with reemploy- 
ment rights, to private or public enterprise whenever the Commission finds that 
he is qualified to perform work in a critical war occupation and can make a more 
effective contribution to the war effort in an essential activity carried on by 
such private or public enterprise. When so transferred, the employee is entitled 
to be carried on leave without pay for the period of his employment with the 
private or public enterprise, but not to extend beyond ‘six months after the end 
of the war. In decision of your office B-40518, March 16, 1944 (answer to 
Question 15) it was held that “an entrance into the active military service need 
no longer be regarded as a ‘separation’ from civilian service within the meaning 
of Section 4.7 of the leave regulations” in view of the reemployment benefits 
granted to employees entering the military service. Your decision is requested 
as to whether an employee transferred with reemployment benefits under Section 
4 of Regulation IX will be required to refund overdrawn leave at the time of his 
transfer to public or private enterprise. 
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The answer to question 15, stated in decision of March 16, 1944, 
B-40518, 23 Comp. Gen. 677, to which you refer, reads as follows: 

In view of the existing provisions of law and Civil Service regulations granting 
reemployment benefits to employees—that is, granting a right to restoration to 
duty in the same or similar status held by the employee when entering active 
military service regardless of the form of the separation from civilian service or 
whether carried as on military furlough without pay—it seems reasonable to 
conclude that an entrance into the active military service need no longer be 
regarded as a “separation” front civilian service within the meaning of section 
4.7 of the new leave regulations. Hence, in that view, employees need not be 
required to refund overdrawn annual or sick leave when they enter the active 


military service without break in service. Questions (a) and (b) are answered 
in the negative. 


As reemployment benefits are granted by the War Manpower Directive 
No. X and section 4 of War Service Regulation No. LX to employees 
entering public or private enterprise connected with the conduct 
of the war upon substantially the same basis as granted by law to 
civilian employees entering the active military or naval service, and as 
leave of absence without pay now may be granted for such purpose 
for a period not to exceed 12 months, even in cases where an employee 
has annual leave to his credit (see section 4.8 (a) of the new leave 
regulations and question and answer 1, decision of April 15, 1944, 
B-41136, 23 Comp. Gen. 789, to you), it is reasonable to conclude that 
an employee transferred with reemployment benefits under said War 
Manpower Directive and War Service Regulation need not be re- 
garded as separated from his civilian position, but may be regarded as 
in a leave without pay status and, as such, is not required to refund 
overdrawn leave at the time of his transfer to public or private 
enterprise. 


(B-41508) 


TRANSPORTATION OF HOUSEHOLD EFFECTS OF CONTRACT 
EMPLOYEES UPON INDUCTION INTO MILITARY SERVICE 


Where contract of employment required the performance of service in Alaska for 
a two-year period and contained a provision for transportation of the em- 
ployee’s household goods to and from Alaska, from and to the place of 
acceptance of employment in the United States, transportation at Government 
expense of the employee’s household goods back to the United States prior to 
the expiration of the contract period due to the employee’s induction in the 
military service—rather than as incident to a transfer of official station or 
termination of his contract of employment—is not authorized under the 
uniform transportation-of-household-effects statute of October 10, 1940, and 
Executive regulations thereunder. 


Comptroller General Warren to the Acting Secretary of the Navy, May 5, 1944: 
I have a letter of April 15, 1944 (file JAG: III: WMcL: em), as 
follows: 


Hinar H. Miller (CAF-6) reported to the U. S. Naval Operating Base, Kodiak, 
Alaska, on 11 March 1942 for a two year period of duty at that station. Miller 
would have completed the two year period on 8 March 1944, but due to his induc- 
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tion into the armed forces of the United States under the “Selective Training and 
Service Act of 1940” (50 U. S. C. 302-318) approved 16 September 1940, he was 
placed on furlough and left that Base on 11 October 1943. Under the Act of 10 
October 1940 (5 U.S.C. 73c-1) and Executive Orders 8588 and 9122 issued in pur- 
suance thereof, Miller would have been entitled, upon his completion of the two 
years’ duty at Kodiak, to reimbursement for expenses of return transportation to 
San Diego, California, the place of acceptance of employment, and also expenses 
of return shipment of his household effects to that city. 

Under the provisions of the above-mentioned Act of 10 October 1940, reimburse- 
ment for expenses of transportation is authorized when a civilian employee is 
transferred from one official] station to another for permanent duty. The in- 
ability of Miller to complete the two year period of duty under his contract was 
not due to any fault or negligence on his part nor was it for his convenience, but 
was involuntary and required by official orders issued in pursuance of a Federal 
statute covering his induction into the armed forces of the United States. 

The Department is prepared to approve reimbursement for such expenses in 
the case of Miller and other employees who, under similar circumstances, are 
unable to complete their full period of employment due to their induction into the 
armed forces. However, before authorizing such reimbursement, the decision of 
your Office is requested as to the availability of funds for this purpose. 


The letter does not disclose the authority pursuant tu which the 
contract of employment was entered into with Einar H. Miller for a 
period of two years—presumably containing a provision for the trans- 
portation of his household goods to and from Alaska, from and to the 
place of acceptance of employment in the United States. The act of 
April 9, 1943, 57 Stat. 61, Public Law 28, authorizing payment of the 
transportation expenses of employees, under such circumstances, en- 
acted after the contract was entered into, does not authorize ttans- 
portation of their household goods. Neither has there been furnished 
a copy of the contract of employment. 

However that may be, your attention is invited to the decision of 
July 16, 1943, 28 Comp. Gen. 32, 34, wherein it was stated: 

Obviously the statute and the President’s regulations issued pursuant thereto, 
B. O. 8588, November 7, 1940, section 1 of which is quoted in your letter, are 
applicable only when an employee actually is transferred from one station to 
another for permanent duty, which situation, of course, contemplates that the 
employee report to his new official station. Compare 18 Comp. Gen. 408. There 
is no reasonable basis for applying the law and regulation to authorize the trans- 
portation of household goods, incident to a paper transfer of official stations made 
solely for the purpose of the administrative record of an employee who has left 
his civilian position and has entered the active military service. Accordingly, on 
the basis of the facts presented, it must be held that there is no authority to 
reimburse Mr. McCoy, or his wife, for the cost of transporting his household goods 
from Wilkes-Barre to Chester, Pennsylvania. 

Similarly here, if, as is understood from the letter, supra, the sole 
reason for proposing to transport the household goods of Mr. Miller 
back to the United States at the expense of the Government is the 
fact that he has entered the active military service under the terms 
of the Selective Training and Service Act, a duty required as a citizen 
in common with all other citizens subject to the draft, rather than as 
incident to a transfer of official station or termination of his contract 
of employment, there does not appear to be any authority under the 
act of October 10, 1940, 54 Stat. 1105, or the regulations of the Presi- 
dent issued pursuant thereto, to reimburse the employee from appro- 
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priated funds for the cost of transporting his household goods to the 
place of acceptance of employment within the United States. 

There has not been overlooked the following proviso appearing in 
the act of June 26, 1943, 57 Stat. 204, Public Law 92: 


* * * Provided further, That during the fiscal year 1944 the dependents 
and household effects of such personnel of the Naval Establishment on duty 
at stations outside the continental limits of the United States, and in Alaska, 
as may be determined upon by the Secretary, may, prior to the issuance of 
orders for the relief of such personnel from their stations, be moved (including 
packing and unpacking of household effects) to such locations in continental 
United States as may be selected by the Secretary, by the use of either Govern- 
ment or commercial means of transportation, and later from such locations to 
the duty stations to which such personnel may be ordered, and current appro- 
priations of the Naval Hstablishment available for travel and transportation 
may be used for this purpose. 


but the authority contained in that proviso appears to relate only to 
employees who have not been released from their official station located 
outside the continental limits of the United States. Neither have there 
been overlooked the provisions of section 201 (b) of the Independent 
Offices Appropriation Act, 1944, Public Law 90, approved June 26, 
1943, 57 Stat. 195, but said section likewise relates to employees “when 
transferred from one official station to another for permanent duty.” 

Accordingly, referring to the concluding paragraph of the quoted 
letter, you are advised that I know of no authority of law, or appropria- 
tion available, for the proposed payment to Einar H. Miller, or to 


other employees similarly involved. 


(B-41585) 


LEAVES OF ABSENCE—REDUCTIONS IN LEAVE CREDITS DURING 
PERIOD OF SUSPENSION 


The reduction in leave credits required by section 4.4 of the Annual and Sick 
Leave Regulations for periods of suspension in excess of 3 days should be 
based upon the minimum credits, authorized by the tables issued in connec- 
tion with Civil Service Commission Departmental Circular No. 471, which 
would have been earned during the number of days of suspension had the 
employee worked, that is, a reduction of 4 hours’ credit—the minimum credit 
for annual leave—should be made in annual leave for a period of suspension 
of a permanent employee of from 4 through 14 days, a reduction of 8 hours 
for a period of suspension from 15 through 21 days, etc., together with a 
reduction in sick leave credit on the basis of the sick leave shown for perma- 
nent employees. 

Under section 4.4 of the Annual and Sick Leave Regulations, providing that leave 
shall not accrue during any period of suspension for disciplinary reasons 
which is in excess of 3 days, temporary and indefinite employees suspended 
for disciplinary reasons for a period of more than 3 days would lose annual 
and sick leave credit for the service month in which they were suspended. 

The reduction in leave credit required under section 4.4 of the Annual and Sick 
Leave Regulations for a period of suspension for disciplinary reasons in 
excess of 3 days, and the reduction required by section 4.3 of said regula- 
tions on account of leave of absence without pay of 15 or more days during 
a calendar year, should be made separately, otherwise there would result 
a double reduction. 
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Comptroller General Warren to the President, United States Civil Service 
Commission, May 5, 1944: 


I have your letter of April 22, 1944, as follows: 


The Commission respectfully requests your decision on the following questions 
arising under Section 4.4 of Executive Order No. 9414, January 13, 1944 (Regu- 
lations relating to annual and sick leave of Government employees), which reads: 

“Leave shall not accrue during any period of suspension for disciplinary reasons 
which is in excess of three days.” 

(1) What procedure should be followed in reducing leave credits during a 
period of suspension? 

(2) Would the minimum reduction of annual leave credits be the hourly 
equivalent of one-half day to correspond to the minimum credit for annual leave? 
If so, would an employee suspended for four days be subject to a reduction of 
four hours’ credit? 

(3) What would the reduction be for twelve days suspension, or for twenty- 
eight days suspension? ; 

(4) When an employee is suspended for disciplinary reasons for a period of 
fourteen days and is subsequently absent on leave-without-pay for one day, 
should his leave credits be reduced for the period of suspension in accordance with 
Section 4.4, and also one day’s annual leave and one-half day’s sick leave for the 
aggregate period of fifteen days in accordance with Section 4.3 of the regulations? 
In other words, when the combined period of suspension and absence on leave 
without pay aggregates fifteen days, are reductions to be made under both Section 
4.8 and Section 4.4 of the regulations? 

An early reply to the foregoing questions will be appreciated. 


The reduction required of leave credits for any period of suspension 
for disciplinary reasons in excess of 3 days appears to involve a charge 
against leave credits already earned rather than an original credit of 


leave on the basis of the minimum credit as shown in the tables issued 
by the Civil Service Commission in connection with Departmental 
Circular No. 471, dated February 26, 1944, considered by this office 
in decision of February 11, 1944, B-39904. However, in the absence 
of any other formula appearing in the regulations or otherwise, and 
in order to harmonize the procedure for the reduction of leave credits 
covering periods of suspension with the credits of leave—thereby 
making available the existing tables for such purpose, rather than 
requiring new tables showing the actual amount of leave that would 
have been earned during a period of suspension had the employee 
worked, such as the unofficial tables in use under the leave regulations 
in force prior to January 1, 1944—the reduction in leave credits for 
periods of suspension should be based upon the minimum credits au- 
thorized by the tables issued in connection with said Departmental 
Circular No. 471 which would have been earned during the number of 
days of suspension had the employee worked. That is to say, a reduc- 
tion of 4 hours’ credit, the minimum credit for annual leave, should be 
made in annual leave for a period of suspension of a permanent em- 
ployee of from 4 through 14 days, a reduction of 8 hours’ annual 
leave credit for a period of suspension of from 15 through 21 days, a 
reduction of 12 hours’ annual leave credit for a period of suspension 
of from 22 through 29 days, and a reduction of 16 hours’ annual leave 
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credit for a period of suspension of 30 days or one calendar month. 
Reduction in sick leave credits during periods of suspension of per- 
manent employees should be made correspondingly on the basis of the 
sick leave table shown for permanent employees. ‘Temporary and 
indefinite employees would lose annual and sick leave credit for the 
service month in which they were suspended for disciplinary reasons 
for a period of more than 3 days. Question 1 is answered accordingly. 

Based upon the above stated procedure, both parts of question 2 
are answered in the affirmative. 

Referring to question 3, the reduction of annual leave credit for a 
period of suspension of 12 days of a permanent employee would be 4 
hours and the reduction of sick leave credit for the same suspension 
would be 4 hours. For a period of suspension of 28 days of a per- 
manent employee, the reduction in annual leave credit would be 12 
hours and in sick leave credit, 9 hours. 

Reductions of leave credits under sections 4.3 and 4.4 of the regu- 
lations should be made separately, otherwise there would result a 
double reduction. Compare question and answer 4, decision of April 
15, 1944, B-41136, 23 Comp. Gen. 789, to you. Accordingly, question 
4 is answered in the negative. 


(B-39173) 


PAY—ALLOTMENTS—ARMY ENLISTED MEN—ACT OF MAY 22, 1928, 
AS AMENDED 


Voluntary allotments (Classes E, B, D, N and X) made by an Army enlisted 
man from his pay are not amounts “legally authorized to be withheld” within 
the meaning of the act of May 22, 1928, as amended, exempting one-third 
of an enlisted man’s actual pay from deductions for debts due the United 
States, and, therefore, voluntary allotments currently made from an enlisted 
man’s pay should be considered as part of the one-third “actual pay” not 
subject to deduction on account of such indebtedness so long as he remains 
in the service. 

Under the act of May 22, 1928, as amended, exempting one-third of an Army 

‘ enlisted man’s actual pay from deduction for debts due the United States, 
the unapplied amounts of voluntary allotments (Classes E, D, N and X, but 
not cless B—War Savings Bonds) of an enlisted man, withheld on pay rolls 
but not paid to the allottees, retain the character of pay due the enlisted man, 
and, as such, may not be applied against his debts while he remains in the 
service—including payment on his final statement at time of discharge— 
except to the extent that such emount could have been so applied month by 
month had it then been payable instead of being withheld for such allotments. 

Under the act of May 22, 1928, as amended, exempting one-third of an Army 
enlisted man’s actual pay from deductions for debts due the United States, 
deductions from an enlisted man’s pay for the purchase of United States 
War Savings Bonds, previously deducted but not applied toward the pur- 
chase of such bonds, lose their character of pny and should be regarded as 
an amount in the hands of the Government payable to the mon, and, there- 
fore, the whole amount of such unapplied deductions may be applied in 
satisfaction of debts due the United States under the Government’s general 
right of set-off, irrespective of whether the debtor is still in the service or 
has been discharged. ¢ 
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As collections authorized by the act of May 22, 1928, as amended, to be made 
from the current pay of an Army enlisted man on account of an indebtedness 
due the United States are not mandatory but permissive, it is within the dis- 
cretion of the Secretary of War, under such regulations as he may prescribe, 
to exempt the amount of certain voluntary allotments, such as those for 
the payment of insurance premiums, from deductions for debt, in addition 
to the one-third pay exempted from deduction by said act, so that the 
enlisted man would not, of necessity, be required to discontinue such allot- 
ments in order to receive some cash while his indebtedness was being 
recouped. 

The act of May 22, 1928, as amended, exempting one-third of an Army enlisted 
man’s pay from deductions for debts due the United States, does not prevent 
the application of the whole amount of unpaid allotments otherwise due a 
former enlisted man against his indebtedness to the United States under 
the Government’s general right of set-off. 


Assistant Comptroller General Yates to the Secretary of War, May 6, 1944: 


Consideration has been given your letter of December 27, 1943, as 
follows: 


There is transmitted herewith memorandum of The Judge Advocate General 
of the Army, dated November 26, 1943, containing self-explanatory opinion witb 
regard to allotments of enlisted persons, together with photostat copy of the 
memorandum of the Assistant Chief of Military Affairs Division, Office of The 
Judge Advocate General, setting forth in more detail the basis on which such 
opinion has been given. 

These papers are respectfully referred with request for decision on the fol- 
lowing points: 

a. Whether or not class E, B, D, N or X allotments may be considered as a 
part of the one-third “actual pay” guaranteed the enlisted person by the second 
proviso of the act of May 22, 1928 (45 Stat. 698), as amended by Act of June 26, 
1984 (48 Stat. 1222; 10 U. S. C. 875a). 

b. Whether unapplied or unpaid amounts pertaining to class E, B, D, N or X 
allotments may be applied to offset indebtedness to the United States and, if so, 
to what extent. 


The different classes of allotments involved are described in the 
memorandum of the Assistant Chief of Military Affairs Division, 
Office of The Judge Advocate General, transmitted with your letter, 
as follows: 


Class E—Allotments, other than Class X, made under the provisions of Army 
Regulations 35-5520, 4 March 1941, as changed, (a) wherever the allotter is 
serving, for the support of the allotter’s family or dependent relatives, or for 
payment of premiums on commercial life insurance on the life of the allotter, and 
(b) where the allotter is serving or is about to serve outside the limits of the 
United States or in Alaska, for the allotter’s savings (see par. 3a, 5, 28 and 29, 
Army Regulations 35-5520, as changed, supra). 

Class X—Allottments, while the allotter is on duty outside the continental 
limits of the United States, for the support of his dependents, where such de- 
pendents reside in a foreign country other than that wherein the allotter is on 
duty and in which an Army disbursing officer is stationed, when payments thereof 
are not prohibited by Treasury Department regulations (see par 29, Army Regu- 
lations 35-5520, supra, as changed by Changes No. 3, 22 December 1942). 

Class B—Allotments to purchase United States War Savings Bonds, as au- 
thorized by the provisions of Cireular No. 44, War Department 1943, as changed 
by Circulars No. 56, 62, 78, 90, 120, 135, 152 and 226, War Department 1943. 

Class D—Allotments to pay premiums on United States Government life in- 
suramce (converted insurance) (see pur. 3b, AR 35-5520, supra, as changed by 
Changes No. 1, 12 Oct. 1942; AR 600-100, 31 Aug. 1942, as changed; Circular No. 
212, War Department 1942). 

Class N—Allotments to pay premiums on National Service Life Insurance (see 
par. 3c, AR 35-5520, supra, as changed by Changes No. 1, supra; Circular No. 212, 
War Department 1942). 
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Section 16 of the act of March 2, 1899, 30 Stat. 981, as amended by 
the act of May 16, 1938, 52 Stat. 354, 10 U. S. C. 894, provides in 
pertinent part: 

The Secretary of War is authorized to permit officers, members of the Army 
Nurse Corps, contract surgeons, and enlisted men of the Army, active or retired, 
and also permanent civilian employees on duty in Alaska or outside of the conti- 
nental limits of the United States, to make allotments from their pay, under such 
regulations as he may prescribe, for the support of their families or relatives 
or for other proper purposes which in his discretion warrant such action. * * * 
See, also, section 301 of the World War Veterans’ Act, 1924, as 
amended, 38 U.S. C. 512, and section 602 (M) of the act of October 8, 
1940, 54 Stat. 1011, 38 U. S. C. 802 (M), which provides that premiums 
on Government life insurance and National Service life insurance may 
be deducted from the active service pay of the insured, at his election. 

The act of May 22, 1928, 45 Stat. 698, as amended by the act of June 
26, 1934, 48 Stat. 1222, 10 U. S. C. 875a, provides: 

Under such regulations as the Secretary of War shall prescribe, when it has 
been administratively ascertained that an enlisted man of the Army is indebted 
to the United States or any of its instrumentalities, the amount of such indebted- 
ness may be collected in monthly installments by deduction from his pay on 


current pay rolls: Provided, That the aggregate sum of such deductions for any 
month shall not exceed two-thirds of the soldier’s rate of pay for that month: 


And provided further, That whenever any part of the pay of a soldier for a cer- ° 


tain month shall have been legally forfeited by sentence of court-martial, or 
otherwise legally authorized to be withheld, then no deduction under this section 
shall be so applied as to reduce the actual pay received by the soldier for that 
month below one-third of his authorized rate of pay therefor: And provided fur- 
ther, That the Secretary of War may cause to be remitted and canceled any part 
of such indebtedness remaining unpaid either on honorable discharge of the 
enlisted man from the service or prior thereto when in his opinion the interests 
of the Government are best served by such action: And provided further, That 
nothing in this section shall be construed to prevent collections of such indebted- 


ness on final statements from pay, in the proportions hereinbefore indicated, or 
from clothing allowance savings. 


The conclusions of The Judge Advocate General respecting the mat- 
ter are set forth in his memorandum of November 26, 1943, to the 
Fiscal Director, Army Service Forces, as follows: 


a. It is the opinion of this office that the amounts of Class H, X, B, D, and N 
allotments, respectively, are not amounts “otherwise legally authorized to be 
withheld” within the meaning of those words as used in the second proviso of 
the act of 22 May 1928 (45 Stat. 698), as amended, and, therefore, may be con- 
sidered as part of the one-third of “actual pay” which, under the provisions of the 
mentioned act, may not be deducted from the pay of an enlisted person and 
credited against his administratively determined indebtedness. 

b. Upon the assumption that the words “allotment refunds,” as those words 
are used in your mentioned memorandum, refer to a definite amount of money 
in the hands of the Government that has been withheld over a known period of 
time from the earned pay of an allotter and has become available for return to 
the allotter or for other appropriate disposition, it is the opinion of this office 
that such “allotment refunds” may be appiied to offset indebtedness to the 
United States under the circumstances and to the extent indicated bélow: 

(1) If an allotter has been separated from the military service, “allotment 
refunds,” without regard to the class of allotment from which derived, may be 
used for the purposes of offset to whatever extent may be required to liquidate 
existing established indebtedness of the allotter to the United States. 

(2) If an allotter has not been separated from the military service— 

(a) Class B “allotment refynds” may not be used to any extent whatever for 
purposes of offset. 
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(db) Class BH, X, D, and N “allotment refunds” may be used for purposes of 
offset under the same conditions and subject to the same limitations as are 
applicable to deductions, based on indebtedness to the United States, from pay on 
current pay rolls. In applying the foregoing rule to any particular case, the 
amount that may be used for purposes of offset must be determined with refer- 
ence to each particular month the earned pay of which is currently represented 
in the amount available for refund (or for other appropriate disposition), and 
when so determined must, as to each such month, not exceed two-thirds of the 
earned pay of such month, or, if deductions, based on indebtedness to the United 
States, were in fact previously made from such earned pay, such lesser amount 
as, when added to the amount previously so deducted, will not exceed two-thirds 
of the mentioned earned pay. 


Such conclusions are supported by the accompanying memorandum 
of the Assistant Chief of Military Affairs Division in which the dif- 
ferent aspects of the matter are carefully analysed and discussed at 
length. While, as stated in The Judge Advocate General’s memoran- 
dum, the questions considered are not free from doubt, there would 
appear no substantially compelling reasons for differing with the ad- 
ministrative interpretation of the statute and the conclusions set forth, 
except the conclusion 6 (2) (a) that “Class B ‘allotment refunds’ may 
not be used to any extent whatever for purposes of offset,” which will 
be adverted to hereinafter. 

The evident purpose of the first two provisos of the act of May 22, 
1928, supra, is to exempt one-third of an enlisted man’s pay each month 
from deduction on account of debts administratively ascertained to 
be due the United States and to leave the other two-thirds available 
for the satisfaction of such debts only to the extent of the amount 
thereof remaining after the prior deduction of any court-martial fines 
or other amounts “legally authorized to be withheld.” See decision of 
March 19, 1929, A-25204, and decision of January 22, 1934, 13 Comp. 
Gen. 201. Deductions for such debts in conjunction with court-martial 
fines or other amounts legally authorized to be deducted are not to 
reduce “the actual pay received by the soldier for that month” below 
one-third of his authorized rate of pay therefor. The question is 
whether amounts voluntarily allotted by a soldier from his pay are 
amounts “legally authorized to be withheld” or whether they are 
“actual pay received by the soldier” within the intendment of the 
statute. In a sense, amounts voluntarily allotted by a soldier are 
amounts “legally authorized” to be withheld from his pay in that the 
law authorizes the making of such allotments. In a more strict sense, 
however, the authorization is by the soldier rather than by law, in 
that he voluntarily makes the allotment which the statute merely per- 
mits. In a sense, such allotments are not “actual pay received by the 
soldier” for that month, in that he does not personally and directly 
receive the amount thereof in cash. On the other hand, they are actual 
pay received by him for that month in that they are actual amounts of 
his pay for that month paid directly on his account pursuant to, and 
in accordance with, his order and express direction, The Assistant 
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Chief of Military Affairs Division points out that the phrase “or 
otherwise legally authorized to be withheld” in the second proviso fol- 
lows the phrase“pay * * * legally forfeited by sentence of court- 
martial” and, under the rule of ejusdem generis applied in statutory 
interpretation, is to be regarded as meaning deductions of a like 
involuntary character. A contrary interpretation of the proviso would 
result in the exemption of the amount of voluntary allotments, in addi- 
tion to one-third of the pay, from deduction for debts due the Govern- 
ment. The primary*purpose of the legislation being to recoup such 
debts, it is difficult to ascribe to the proviso an intent to permit the 
defeat of such purpose at the election of the enlisted man by making 
voluntary allotments of his pay. Resolving the doubt in the matter in 
favor of that construction which best accords with the primary pur- 
pose of the legislation, and agreeing with the conclusion of The Judge 
Advocate General, your question “a” is answered in the affirmative. 
While the result in certain cases might be to leave an enlisted man 
without pocket money while his debt to the United States is being col- 
lected, that could be avoided at his election by temporarily discontinu- 
ing some part of his voluntary allotments. Moreover, as the collections 
under the statute are not mandatory but permissive, under such regula- 
tions as the Secretary of War may prescribe, it would appear to be 
‘within your administrative province to exempt the amount of certain 
voluntary allotments, such as those for the payment of insurance 
premiums, from deduction for debt, in addition to the one-third pay, 
so that enlisted men would not be under any necessity of discontinuing 
such character of allotments in order to receive some cash while their 
indebtedness was being recouped. 

With respect to your second question, the conclusions of The Judge 
Advocate General are that the amount of allotments—except Class B 
allotments—withheld on pay rolls but not paid to the allottees retains 
the character of pay due the enlisted man and, hence, may not be ap- 
plied on his debts, under the statute, while he remains in the service 
(presumably including payment against his final statement at time of 
discharge, in view of the last proviso of the act) except to the extent 
that such amount could have been so applied month by month had it 
then been payable instead of being withheld for the allotment. That 
appears to be in consonance with the purpose and limitations of the 
act. However, as noted above, The Judge Advocate General makes an 
exception as to Class B allotments, that is, allotments for the purchase 
of United States War Savings Bonds, concluding that Class B “allot- 
ment refunds” may not be used to any extent whatever for purposes of 
offset if the allotter has not been separated from the military service. 
From the accompanying memorandum it appears that such conclusion 
was thought to be required by decisions of the accounting officers hold- 
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ing that similar allotments for the purchase of Liberty Bonds during 
the First World War lost their character of pay and were not subject 
to forfeiture by court martial sentence or desertion. 25 Comp. Dec. 505; 
1 Comp. Gen. 142. But in the first of the cited decisions, 25 Comp. 
Dec. 505, it was said: 

* * * The balance of unpaid pay and allowances actually due a soldier at 
the time of desertion and any sums of money which he may have deposited with a 
disbursing officer of the Army are forfeited by the desertion, but in the absence of 
any specific provision of law that the desertion works a forfeiture of the sums of 
money he has in good faith paid on Liberty bonds such sums have vested in him, 


subject, however, to set-off on account of any actual indebtedness of his to the 
United States. * * * 


In the second decision cited, 1 Comp. Gen. 142, it was said: 


The fact that the agreements provided that in case of the men’s failure to com- 
plete payment on the bonds the amounts paid thereon by means of such checkage 
should be credited to their accounts was merely for convenience in refunding 
amounts due the men in case of their failure to complete the payment and an 
assurance that such refunds would be promptly made without difficulty to the 
men. Title to the amounts paid on the bonds by reason of checking their accounts 
passe] to the men when the checkages were made, and the Government retained 
possession of such amounts by reason of agreements entirely separate and distinct 
from their contracts of enlistment as much so as if no enlistment contract existed 
and the men were in no sense in the employ of the Government. 

Crediting of the men’s accounts with amounts so paid in no sense places such 
credits in the status of amounts due and unpaid under the men’s contracts of 
enlistment, and therefore such credits are not subject to forfeiture by court- 
martial sentence nor by desertion, and should be.paid regardless of the men’s 
service accounts. 

Thus, it was expressly held in the first decision that such amounts 
were subject to set-off on account of any actual indebtedness to the 
United States; and while it was said in the second decision that such 
amounts should be paid “regardless of the men’s service accounts”, no 
question of indebtedness was there considered and such statement ap- 
parently had reference to the men’s service accounts only insofar as 
affected by court-martial sentence or desertion. That there was no 
intention to reverse the prior decision with respect to set-off for in- 
debtedness to the United States is further shown by the continued 
practice of making such set-offs in the settlement of claims by this office. 

In further support of the proposition that refunds of allotments 
for the purchase of War Savings Bonds may not be applied against a 
soldier’s indebtedness while he remains in the service, the said memo- 
randum cites decision of May 8, 1942, 21 Comp. Gen. 1000. That 
decision considered various questions respecting the set-off of amounts 
representing Civil Service retirement deductions and annuities against 
the indebtedness of civilian employees. It was held, inter alia, that 
the amount of such retirement deductions are available for set-off 
when and if the employee or former employee otherwise becomes enti- 
tled to a refund and elects to withdraw such amounts rather than to 
have them remain in the retirement fund for retirement annuity pur- 
poses. That is, the amount of such deductions are available for set-off 
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when and if all conditions are met so that they otherwise actually 
would be returnable to him incash. There would appear to be nothing 
in that decision requiring a conclusion that refunds of allotments made 
for the purchase of war bonds would not be available for set-off against 
a soldier’s indebtedness to the Government. 

Following the principles of the said decisions that deductions from 
an enlisted man’s pay for the purchase of Government bonds lose their 
character of pay and are held by the Government for that particular 
purpose, so that they are not subject to forfeiture by court-martial or 
desertion, the conclusion appears required that where such purpose 
cannot be fulfilled—because of the discontinuance of the allotment 
before the purchase is completed, or for other reasons—the amount 
previously deducted does not represent pay or compensation for 
unterminated services and does not come within the provisions of the 
act of May 22, 1928, supra, but is an amount in the hands of the Gov- 
ernment otherwise payable to the individual, and, hence, there would 
appear to be no restriction against applying the whole amount thereof 
in satisfaction of debts due the United States under the Government’s 
general right of set-off, irrespective of whether the debtor is still in 
the service or has been discharged. See 16 Comp. Gen. 365; 19 éd. 
785, and cases there cited. Cf. 16 Comp. Gen. 161; id. 547; 17 id. 12. 
The fact that a debtor may be in the service of the United States does 
not exempt him from the Government’s inherent right of set-off 
against his debts of amounts which may be due him on other accounts. 

In answer to your question “b”, you are advised, therefore, that the 
conclusions of The Judge Advocate General appear to be correct, 
except that the whole amount of Class B allotment refunds due for 
the uncompleted purchase of war bonds, etc., may be applied against 
debts due the United States, although the enlisted man may still be 
in the service when such action is taken. 


(B-40770) 


RENTAL AND SUBSISTENCE ALLOWANCES—OFFICER’S WIFE SERVING 
WITH AMERICAN RED CROSS OVERSEAS 


An Army officer whose wife is serving with the American Red Cross overseas 
and is not furnished subsistence by the Government without cost to her is 
entitled to the statutory increased subsistence allowance authorized for an 
officer with dependents (lawful wife), but, in the absence of evidence that 
the officer’s wife was not furnished quarters by the Government without cost 
to her, payment of increased rental allowance on her account is unauthorized. 


a Comptroller General Yates to Col. Carl Witcher, U. S. Army, May 


> 


By indorsement of March 10, 1944, of the Fiscal Director, Army 
Service Forces, there was transmitted to this office your letter of Febru- 
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ary 9, 1944, requesting decision whether you are authorized to make 
payment on a voucher submitted therewith in favor of Ben D. Mills, 
first lieutenant (now captain), Air Corps, AUS, covering increased 
subsistence and rental allowances as for an officer with dependents 
(lawful wife) for the period January 1 to 31, 1944. 

Captain Mills certifies on his voucher that his wife, Helen C. Mills, 
is “Overseas with the American Red Cross.” He states, in part, in 


paragraph 2 of his letter of February 1, 1944, which was submitted 
with your letter, as follows: 


a. Information has been obtained from Mr. Austin Thompson, Chief of Per- 
sonnel Administration, S. A. F., American Red Cross, that the Red Cross is 
purely a private agency which does not under any circumstances rely upon ap- 
propriations from Congress or other public monies to pay or provide maintenance 
for its employees. It appears, therefore, that the Red Cross is similar in nature 
to any private corporation which determines the basis of reimbursement of its 
employees as it sees fit. 

b. The basis of reimbursement for Mrs. Mills is as follows: (1) She is paid 
a base pay of a fixed cash amount; (2) 'The Red Cross furnishes EITHER food 
and lodging OR reimbursement for expenses incurred by Mrs. Mills in providing 
her own food and lodging. In other words, the Red Cross can either provide 
food and lodging, as is perhaps the practical solution in certain theaters, or it 
can allow the employee to provide her own food and lodging and submit a 
voucher. covering expenses incurred. This would appear to be similar in nature 
to an expense account, and, as a matter of fact, this is exactly the way it was 
handled while Mrs. Mills was in the employ of the Red Cross in this country. 
If any question exists as to Mrs. Mills’ status overseas, the same question must 
certainly be raised as to her status in this country—the conditions are identical. 

ce. It is clearly understood that if rations and quarters were provided Mrs. 
Mills by a public agency, then certainly the undersigned officer should not be 
entitled to claim allowances for a dependent. However, the Red Cross being a 
private agency supported entirely by its own funds gained through contributions, 
the furnishing of rations and quarters (or reimbursement therefor) is merely 
a condition of employment between a private agency and a private individual— 
and this condition of employment is the same in this country as well as over- 
seas. Mr. Thompson informs that some Red Cross employees overseas live in 
hotels at their own expense and submit vouchers for reimbursement, simply be- 
cause this arrangement is the most satisfactory under the conditions. There 
is a possibility that Mrs. Mills has made such an arrangement. 

d. If the conditions under which Mrs. Mills is now employed by the Red Cross 
shall act as a bar to the undersigned officer claiming an allowance for a de- 
pendent, then a similar bar exists in the case of other officers whose wives are 
employed—either in this country or overseas—by private concerns. The fact 
that the Red Cross specifies that payment shall be made on a fixed base pay plus 
expenses basis doesn’t seem to alter the situation. Other concerns provide ex- 
pense accounts, and still others prefer to pay a lump sum salary. The Red 
Cross might have chosen the latter, in which case the present question would 
never have been raised. [Italics supplied. ] 


The act of June 29, 1948, Public Law 99, 57 Stat. 247, 248, to amend 
an act entitled “An Act to provide for the use of the American National 
Red Cross in aid of the land and naval forces in time of actual or 
threatened war,” provides as follows: 


That effective from December 5, 1941, the Act of April 24, 1912 (37 Stat. 90; 
36 U. S. C. 10, 11), entitled “An Act to provide for the use of the American Na- 
tional Red Cross in aid of the land and naval forces in time of actual or threat- 
ened war,” is amended to read as follows: “That whenever in time of war, or 
when war is imminent, the President shall find the cooperation and use of the 
American National Red Cross with the land and naval forces to be necessary, he 
is authorized to accept the assistance tendered by the said Red Cross and to 
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employ the same under the land and naval forces in conformity with such rules 
and regulations as he may prescribe. 

“Sec, 2. That when the said Red Cross cooperation and assistance with the 
land and naval forces in time of war or threatened hostilities shall have been 
accepted by the President, the personnel entering upon the duty specified in sec- 
tion 1 of this Act shall, while proceeding to their place of duty, while serving 
thereat, and while returning therefrom, be transported and subsisted at the 
cost and charge of the United States as civilian employees employed with the 
said forces, and no passport fee shall be charged or collected for any passport 
issued to such personnel so serving or proceeding abroad to enter upon such 
service, and the Red Cross supplies that may be tendered as a gift and accepted 
for use by the land and naval forces shall be transported at the cost and charge 
of the United States.” 


The provision in the prior act regarding the subsisting of such per- 
sonnel is identical with that contained in the act, supra. 

By proclamation of December 12, 1941 (No. 2530), 55 Stat. 1712, 
the President designated the American National Red Cross “as an 
essential auxiliary of our armed forces,” and in section III of War 
Department Circular No. 66, dated March 5, 1943—referred to in the 
indorsement of the Fiscal Director transmitting to this office your 
request for advance decision—it is provided: 


American Red Cross workers with Medical Depariment of United States Army— 
Subsistence and quarters.—1. American Red Cross workers engaged in service 
with hospitals and medical units of the United States Army are entitled to sub- 
sistence consisting of living quarters and messes upon the same pro rata cost as 
civilian employees employed with said forces, as set forth in Orders B, War De- 
partment, January 15, 1948, subject, Subsistence and quarters furnished to civilian 
employees in the field service. See act April 24, 1912 (87 Stat. 90, 91; 36 U. 8. C. 
10, 11; M. L., 1939, secs. 2116, 2171). 

2. American Red Cross workers may choose between such subsistence, as pro- 
vided for civilian employees, and using similar facilities available to the Army 
Nurse Corps, as set forth below: 

3. American Red Cross workers, with the concurrence of the Army nurses. nay 
mess with the Army nurses und pay for such mess upon the same pro rata basis 
as charged to members of the Army Nurse Corps. 

4. American Red Cross workers are entitled to living quarters as follows: 

a. They may, without cost, be lodged in the hospital recreational buildings 
generally occupied by the Red Cross in connection with their services where 
these buildings have available living quarters for staff and guests. 

b. They may have living quarters without cost in the same or similar buildings, 
if available, as those which are occupied by members of the Army Nurse Corps. 

5. They may have incidental maid service and any other extra services upon 
the same pro rata basis as charged to members of the Army Nurse Corps. 

6. Red Cross workers’ uniforms and bed linens will be laundered as a part of 
hospital laundry without cost. 

7. Payments by members of the American Red Cross, as may be required by 
this circular, will be made direct for such service by the American Red Cross 
workers individually. 


While there has not been furnished this office a copy of the “Orders 
B” referred to in the first paragraph of said Circular 66, the War De- 
partment has advised informally that the context of that order is set 
forth in Army Regulations under AR 35-3840 of February 5, 1943, 
and, while it appears from the provisions of said Circular and Army 
Regulations that American Red Cross workers may, under the cir- 
cumstances specified, be furnished living quarters by the Government 
without cost to themselves, it also appears therefrom that such workers 
are not furnished subsistence without charge therefor. 
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With regard, generally, to an Army officer’s right to receive in- 
creased subsistence or rental allowance on account of a wife who is 
being furnished by the Government with subsistence or quarters in 
kind, Army Regulations 35-4220, section 4, paragraph 28¢, provides 
in part as follows: 

An Army officer whose wife is a member of the Army Nurse Corps, Women’s 
Army Auxiliary Corps [Women’s Army Corps, by Changes No. 3 of said Regu- 
lations], or other similar organizations, such wife being furnished subsistence or 
quarters in kind, is not entitled to receive increased subsistence or rental allow- 
ance as an officer with dependents, but is entitled to subsistence and rental allow- 


ance as an officer without dependents if not furnished such allowances in 
kind. * * ® 


Also, it has been held in decisions both by this office and by the Court 
of Claims that where an officer’s dependents reside in public quarters 
so that he is not required to provide quarters for them rental allowance 
on their account is not payable. For example, in the case of Byrne v. 
United States, 87 C. Cls. 241, at page 248, the Court said: 

* * * Commutation is for the purpose of compensating an officer for ex- 
penses incurred in providing private quarters for himself and his dependents 
when the Government fails to provide public quarters. On this theory only can 


recovery be had and, as it appears in this case that the officer has not been put 
to any expense, no right to reimbursement has been established. 


See, also, to that effect, Odell v. United States, 38 C. Cls. 194; Irwin v. 
United States, id. 87; Jones v. United States, 60 id. 552; Carter v. 
United States, 79 id. 166; and, generally, A-68837, January 6, 1942; 
B-28634, December 10, 1942, 22 Comp. Gen. 528; B-32874, April 14, 
1943, 22 id. 955. 

Since it appears from the foregoing that the wife of Captain Mills 
is not furnished subsistence by the Government without cost to her, 
it would appear that the officer is entitled to the increased subsistence 
allowance claimed on the voucher, which is returned herewith. How- 
ever, in the absence of authoritative evidence that the officer’s wife 
was not furnished quarters by the Government without cost to her, you 
are not authorized to make payment of the increased rental allowance 
claimed on the voucher. 


(B-41454) 


APPROPRIATIONS—AVAILABILITY—RENTAL OF SPACE IN DISTRICT 
OF COLUMBIA 


In view of the provision of the act of March 1, 1919, as amended, and regulations 
issued thereunder, granting, with certain exceptions, absolute control of and 
the allotment of all space in public buildings owned or leased by the United 
States in the District of Columbia to the Public Buildings Administration, 
this office may not approve payment for the rental of privately owned space 
in the District of Columbia for official conference purposes unless and until 
it be shown that an appropriate clearance has been obtained from the Public 
Buildings Administration. 

The specified authority of law required by reason of the act of March 3, 1877, 
before appropriations may be used for the rental of any building, or part of 
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any building, in the District of Columbia need not be contained in the appro- 
priation act itself but may appear elsewhere if clearly applicable to the ap- 
propriation sought to be charged, provided the appropriation is made in 
general terms, and, therefore, as the Emergency Price Control Act of 1942, 
as amended, specifically authorizes “rent at the seat of government”—al- 
though it appropriates no funds therefor—the current appropriation provid- 
ing funds for all necessary expenses in carrying out the provisions of said 
- oy be considered available for rental of space in the District of 
umbia. 


Comptroller General Warren to the Price Administrato®, Office of Price 
Administration, May 8, 1944: 


There was received April 15, your letter of April 10, 1944, as follows: 


Your opinion is respectfully requested as to whether appropriated funds of 
this Administration are available for expenditure for rental of hotel space for 
conferences in the District of Columbia in view of the restriction imposed by the 
Act of March 3, 1877 (19 Stat. 370). 

Under the provisions of Sec. 201 (c) of the Emergency Price Control Act of 
1942, Public Law, 421, 77th Congress, approved January 30, 1942, the Administra- 
tor was authorized to make such expenditures for rent at the seat of govern- 
ment and elsewhere as he may deem necessary for the administration and 
enforcement of such Act. 

While the above Act constitutes the basic legislation by which the Office of 
Price Administration was established, no funds were appropriated at that time. 
No specific provisions were made for payment of rent in the District of Columbia 
under the Third Supplemental National Defense Appropriation Act of 1942, Pub- 
lic Law 353, Approved December 17, 1941; the First Supplemental National 
Defense Appropriation Act of 1943, Public Law 678, approved July 25, 1942; or 
the National War Agencies Appropriation Act of 1944, Public Law 139, approved 
July 12, 1943, but the funds appropriated were provided for the purpose of carry- 
ing out the powers, duties, and functions delegated to this Administration under 
the Emergency Price Control Act of 1942, as amended by the Act of October 2, 
1942 (50 U. S. C. App. 901); the Act of May 31, 1941 (55 Stat. 236); and the 
Second War Powers Act of 1942 (50 U. S. C. App. 622). 

If it is determined that this Agency has authority to rent space in the District 
of Columbia, to what extent are we required to utilize space in public buildings, 
particularly when such space is often unsuitable for our purposes? The Office of 
Price Administration conducts an unusually large number of conferences with 
representatives from the various industries affected by the price, rationing and 
rent regulations. These meetings often begin and extend beyond regular office 
hours and require arrangements for serving meals which practice is not per- 
missible in Government owned and leased buildings. 

Your early decision will be appreciated. 


The act of March 3, 1877, 19 Stat. 370, provides, in pertinent part, 
as follows: 


* * * Hereafter no contract shall be made for the rent of any building, or 
part of any building, to be used for the purposes of the Government in the Dis- 
trict of Columbia until an appropriation therefor shall have been made in terms 
by Congress, and that this clause be regarded as notice to all contractors or les- 
sors of any such building or any part of building. 


In 16 Comp. Gen. 773, with respect to a statutory inhibition in 
similar terms, it was held (quoting from the syllabus) : 


The specific authority of law required by reason of the prohibition of section 
5 of the act of July 16, 1914, 38 Stat. 508, before appropriations may be used for 
the purchase, operation or maintenance of passenger-carrying vehicles need not 
be contained in the appropriation act itself but may appear elsewhere if clearly 
applicable to the appropriation sought to be charged, provided the appropriation 
is made in general terms, but if there is detailed in the appropriation particular 
purposes for which it may be used, otherwise prohibited by law, the omission of 
the passenger-carrying vehicle authorization would preclude the use of the appro- 
priation for that purpose. ¢ 
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Section 201 (c) of the Emergency Price Control Act, approved 
January 30, 1942, 56 Stat. 29, provides: 

(c) The Administrator shall have authority to make such expenditures (in- 
cluding expenditures for personal services and rent at the seat of government and 
elsewhere; for lawbooks and books of reference; and for paper, printing, and 
binding) as he may deem necessary for the administration and enforcement of 
this Act. The provisions of section 3709 of the Revised Statutes shall not apply 
to the purchase of supplies and services by the Administrator where the aggregate 
amount involved does not exceed $250. [Italics supplied. ] 

As the appropriation for Salaries and Expenses, Office of Price Ad- 
ministration, found in the act of July 12, 1943, 57 Stat. 524, Public Law 
139, provides “For all necessary expenses of the Office of Price Admin- 
istration in carrying out the provisions of the Emergency Price Con- 
trol Act of 1942, as amended,” it follows from the rule stated in 16 
Comp. Gen. 773, supra, that, in an otherwise proper case, said appro- 
priation may be considered available for the rent of space in build- 
ings in the District of Columbia. 

With respect to your inquiry regarding the extent to which you may 
be required to utilize space in public buildings instead of renting other 
space, attention is invited to the act of March 1, 1919, 40 Stat. 1269, as 
amended (40 U.S. Code 1), as follows: 


The Public Buildings Administration in the Federal Works Agency shall have 
the absolute control of and the allotment of all space in the several public build- 
ings owned or buildings leased by the United States in the District of Columbia, 
with the exception of the Executive Mansion and office of the President, Capitol 


Building, the Senate and House Office Buildings, the Capitol power plant, the 
buildings under the jurisdiction of the Regents of the Smithsonian Institution, 
and the Congressional Library Building, and shall from time to time assign and 
allot, for the use of the several activities of the Government, all such space. 

Paragraph 4 of the circular issued by the Secretary of the Interior, 
approved by the President of the United States February 14, 1934, 
under authority of the above act of March 1, 1919, provides: 

4. Applications for all space in the District of Columbia needed by Government 

agencies, whether in Government-owned or leased buildings, or to be leased, or 
to be provided in a Government-owned building to be constructed, or in an exten- 
sion of a Government-owned building, shall be made to the Office of National 
Parks, Buildings, and Reservations. 
The functions of the Office of National Parks, Buildings, and Reserva- 
tions (as well as its successor, the National Park Service) in connec- 
tion with space control and rental and lease of buildings in accordance 
with 40 U. S. Code 1, swpra, were transferred to the Public Buildings 
Administration of the Federal Works Agency by sections 301 and 308, 
Part 3, Reorganization Plan No. I, 53 Stat. 1426 and 1427. 

Accordingly, this office could not approve payment for the rental 
of privately-owned space in the District of Columbia for official con- 
ference purposes unless and until it be shown that an appropriate 
clearance had been obtained from the Public Buildings Administration. 
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(B-39759) 


CONTRACTS—APPROPRIATION CHARGEABLE WITH PAYMENTS 
UNDER TERMINATION AGREEMENTS 


When an appropriation is by its terms made available until a specified date, 
the availability relates to the authority to obligate the appropriation and 
does not necessarily prohibit payment after the available date for obliga- 
tions previously incurred, unless the payment is otherwise expressly pro- 
hibited by statute. 

The appropriation chargeable with payments under the original contract in any 
particular case is chargeable, also, with payments under a termination agree- 
ment providing for termination of the contract and for payment to the con- 
tractor of the amount agreed upon in settlement of the contractor’s rights 
arising out of the original contract. 

While the Civilian Pilot Training Act of 19389 provides that all obligations entered 
into thereunder shall expire on or prior to July 1, 1944, the appropriation 
made to carry out the purposes of the act during the fiscal year ending June 
30, 1944, may be charged after that date with payments made under contract 
termination agreements entered into in settlement of contractors’ rights 
arising out of original contracts made and terminated by the Government 
during the fiscal year 1944, and this is so whether the termination agree- 
ments be executed before or after July 1, 1944. 


Comptroller General Warren to the Secretary of Commerce, May 9, 1944: 


I have your letter of April 21, 1944, as follows: 


In your Opinion No. B-39759, dated February 15, 1944, you advised that there 
would be no legal objection to the execution of certain agreements with ground 
school and flight contractors under the Civil Aeronautics Administration War 
Training Program, terminating their contracts and providing for a settlement of 
all claims arising out of such contracts. 

Section 7 of the Civilian Pilot Training Act of 1939, under the authority of 
which the above contracts were executed, provides that “This Act shall expire 
on July 1, 1944, and all contracts, leases, or other obligations entered into under 
this Act shall expire on or prior to such date.” On March 30, 1944, the Senate 
passed a bill, S. 1432, to extend the life of the Civilian Pilot Training Act of 1939 
from July 1, 1944, to July 1, 1949. The House has not yet acted on such bill. 

It may be quite difficult to complete the negotiation of termination agreements 
with all of the contractors involved, prior to the expiration date prescribed in 
the Act, because of the necessity of analyzing their accounts before settling with 
them. Accordingly, your decision is requested as to whether payments may be 
made under such termination sgreements if they are executed by either the 
Government or the contractor after July 1, 1944. 

If you decide that the termination agreements referred to above may be exe- 
cuted after July 1, 1944, your decision is also requested as to whether the 
Civilian Filot Training appropriation for the fiscal year ending June 30, 1944, 
would be availrble for the payments specified in such contracts. 

Assuming that a termination agreement has been executed by both the Gov- 
ernment and a contractor before July 1, 1944, providing for the payment of a 
certain sum to the latter in settlement of his claims, can payment of this sum 
be made subsequent to July 1. 1944, out of the appropriation for the fiscal year 
ending June 30, 1941? Your office has on several occasions ruled that obligations 
arising in one fiscal year may be paid in a subsequent fiscal year. However, it 
would seem that a different question may be raised in this case because of the 
language of the Civilian Pilot Training Act which provides that “all * * * 
obligations entered into under this Act shall expire on or prior” to July 1, 1944. 


When an appropriation is by its terms made available until a speci- 
fied date, the general rule is that the availability relates to the authority 
to obligate the appropriation and does not necessarily prohibit pay- 
ment after the available date for obligations previously incurred, un- 
less the payment is otherwise expressly prohibited by statute. With 
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respect to the matter here involved, it appears that, from time to time, 
appropriations have been made providing for all necessary expenses 
of the Office of the Administrator of Civil Aeronautics in carrying out 
the duties, powers and functions devolving upon that office pursuant 
to the authority contained in the Civilian Pilot Training Act of 1939, 
53 Stat. 855, as amended, the appropriation for this purpose for the 
fiscal year ending June 30, 1944, having been included in the act of 
July 1, 1943, 57 Stat. 294. While, as pointed out by you, the Civilian 
Pilot Training Act of 1939 expressly provided that the act and all 
contracts, leases and other obligations entered into thereunder would 
expire on or prior to July 1, 1944, neither the said act nor the appro- 
priation prohibits payment after June 30, 1944, of obligations lawfully 
incurred prior to July 1, 1944. 

Therefore, as to payments under termination agreements entered 
into before July 1, 1944, it is apparent that the appropriation for the 
fiscal year ending June 30, 1944, may be charged after that date with 
such payments as properly may be due for work performed or services 
rendered under contracts which obligated the appropriation for that 
fiscal year. 

With respect to the matter of entering into termination agreements 
after Jung 30, 1944, it is understood that any such agreements which 
necessarily would be entered into after that date would constitute 
nothing more than a determination of the balance due for work per- 
formed or services rendered prior to July 1, 1944, under contracts 
entered into during the fiscal year ending June 30, 1944, which, it is 
understood, were terminated as of January 15, 1944, the delay in enter- 
ing into such agreements with the contractors being due to “the neces- 
sity of analyzing their accounts before settling with them.” The ap- 
propriation chargeable with payments under the original contract 
in any particular case is chargeable, also, with payments under a 
termination agreement providing for termination of the contract and 
for payment to the contractor of the amount agreed upon in settlement 
of the contractor’s rights arising out of the original contract. 

Therefore, in view of the above stated rule that the availability of 
an appropriation relates to the authority to obligate the appropriation, 
and since it is reasonable to assume that it was not the intent of the 
Congress by limiting the Civilian Pilot Training Act of 1939 to July 1, 
1944, to prohibit payment thereafter of lawful obligations incurred 
prior to that date, you are advised that there appears no legal objection 
to the execution of such termination agreements as may be necessary 
after June 30, 1944, to determine the amount to be paid under obliga- 
tions incurred prior to July 1, 1944, or to the payment of the amounts 
properly due under such agreements from the applicable appropria- 
tion for the fiscal year ending June 30, 1944. 
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(B-41381) 


TRAVELING EXPENSES—ILLNESS RESULTING IN ABANDONMENT OF 
OFFICIAL TRAVEL PRIOR TO COMPLETION 


Notwithstanding the availability of the appropriation of the Foreign Economic 
Administration (act of July 12, 1948) for traveling expenses outside the 
United States “without regard to the Standardized Government Travel Regu- 
lations and the Subsistence Expense Act of 1926, as amended,” where an 
employee en route to a new station outside the United States became too ill 
to continue his mission and, hence, was ordered to return to his old station, 
traveling expenses incurred after the abandonment of the travel to the 
new station, including expenses of the return journey, must be considered 
as personal to the employee and not charageable to the appropriation. 23 
Comp. Gen. 237 and ibid. 537, amplified. 


Comptroller General Warren to H. A. Wilkinson, Foreign Economic Administra- 
tion, May 9, 1944: 


Reference is made to your letter of April 11, 1944, as follows: 


The enclosed reimbursement voucher, Bureau No. 9652, in favor of Mr. Harold 
H. Rhodes, has been presented to me for certification and payment from the 
funds provided the Board of Economic Warfare by the National War Agencies Ap- 
propriation Act of 1944, Public Law 139, 78th Congress. The voucher represents 
traveling expenses incurred by Mr. Rhodes through travel from Washington, D. C., 
to Lisbon, Portugal, and return to Washington, D. C. 

On December 4, 1943, Mr. Rhodes was issued the enclosed Travel Authority 
No. 4-2418, authorizing him to travel and incur necessary expenses incident there- 
to from Washington, D. C., to Madrid, Spain, for the purpose of changing his 
official headquarters. Mr. Rhodes departed from Washington on December 10, 
and arrived in Lisbon, Portugal on December 15, 1943. On January 1; 1944, Mr. 
Rhodes was issued the enclosed amended Travel Authority No. 4-2418-A to 
authorize a return to Washington, D. C., from Lisbon, Portugal. Records in this 
office reveal that Mr. Rhodes became ill at Lisbon while enroute to Madrid and 
his condition was such that he could not be expected to continue to Madrid and 
conduct successfully his official duties. Accordingly, the above-cited amended 
travel authority was issued in his favor on January 1, 1944 for return to Washing- 
ton, D. C., where he arrived on January 9, 1944. 

This office is cognizant of your previous decisions to the effect that an em- 
ployee who becomes ill while in travel status prior to the completion of his assign- 
ment and who returns to his official station for the reason of this illness must 
personally bear the cost of the traveling expenses involved. However, your opin- 
ion as to the propriety of reimbursing Mr. Rhodes for this claim is requested in 
this instance in view of the language of the above-cited appropriation to the 
effect that the funds are available for travel outside the continental limits of the 
United States without regard to the Standardized Government Travel Regula- 
tions and the Subsistence Expense Act of 1926 and the payment of traveling ex- 
penses incurred by employees in traveling to their first post of duty in a foreign 
country, or when transferred from one official station to another, or return to the 
United States. 


The referred-to bureau voucher No. 9652, in favor of Harold H. 
Rhodes, attache and economic analysist, Foreign Economic Adminis- 
tration, covers a claim for $219.62, representing per diem in lieu of 
subsistence while traveling in the continental limits of the United 
States from 12:55 p. m., December 10, 1943, to 2:15 p. m., December 
12, 1943, and from 4:04 p. m., January 7, 1944, to 6:20 p, m., January 
9, 1944, 3 16/24 days at $6, amounting to $22, and in traveling from the 
United States to Lisbon, Portugal, and return, including the time spent 
in Lisbon, from 2:15 p. m., December 12, 1943, to 4:04 p. m. Janu- 
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ary 7, 1944, 26 2/24 days at $7, amounting to $182.58, and incidental 
travel expenses amounting to $15.04. 

The appropriation, “Salaries and Expenses, Office of Economic 
Warfare, 1944,” act of July 12, 1943, 57 Stat. 522, 528, which funds were 
transferred by Executive Order No. 9380 dated September 25, 1943, to 
the Foreign Economic Administration, under the appropriation title, 
“Salaries and Expenses, Foreign Economic Administration, 1944,” 
provides in pertinent part as follows: 

* * * travelexpenses * * * including * * * (4) Expenses outside 
the United States without regard to the Standardized Government Travel Regu- 
lations and the Subsistence Expense Act of 1926, as amended (5 U. 8. C. 821), and 
section 901 of the Act of June 29, 1936 (46 U. 8. C. 1241), and (5) when specifically 
authorized or approved by the Executive Director of the Board or such other offi- 
cial as he may designate for the purpose, expenses of employees of the Board, in- 
cluding the transportation of their effects (in accordance with the Act of October 
10, 1940), to their first post of duty in a foreign country, or when transferred 


from one official station to another, and return to the United States * * *. 
[Italics supplied.] 


The record before me shows that pursuant to travel authorization 
No. 4-2418 dated December 4, 1943, authorizing a change of official 
station from Washington, D. C., to Madrid, Spain, Mr. Rhodes left 
Washington, D. C., at 12:55 p. m., December 10, 1943, and arrived in 
Lisbon, Portugal, at 1:50 a. m., December 15, 1948; that pursuant to 
amended travel authorization No. 4-2418-A dated January 1, 1944, 
reading as follows: 

Letter of Authorization No. 4-2418, dated December 4, 1943, is hereby amended 
to provide for you to return to Washington, D. C. from Lisbon, Portugal, instead 
of proceeding to Madrid, Spain, as originally directed and authorized. Circum- 


stances have arisen which make your return to Washington, D. C., essential at 
this time. 


Per diem is authorized as stated in your original Letter of Authorization, to 
cease upon your arrival in Washington, D. C 


He sailed from Lisbon on the clipper January 3, 1944, and arrived in 
Washington, D. C., at 6:20 p. m., January 7, 1944. 

The amended travel order dated January 1, 1944, authorizing Mr. 
Rhodes to return to Washington, D. C., from Lisbon, instead of pro- 
ceeding to Madrid, Spain, as originally directed and authorized, is 
silent as to the nature of the circumstances making his return to Wash- 
ington essential. However, you state in your letter that the records 
of your office reveal that Mr. Rhodes became ill at Lisbon while en 
route to Madrid, his new official station, which establishes the fact 
that his return to the United States before the completion of the 
travel authorized and directed in the original travel order of December 
4, 1943, was solely for personal reasons. 

In decision of January 25, 1944, 283 Comp. Gen. 537, 538, it was 
stated : 

Referring to paragraph 45 (a) of the Standardized Government Travel Regu- 


lations, it long has been considered that during absence from duty on account of 
personal illness a per diem allowance while in a travel status is not authorized 
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to be paid—that is, employees in that situation are not regarded as “traveling 
on official business and away from their designated posts of duty” (quoting from 
the Subsistence Expense Act of 1926, as amended by the act of January 30, 1942, 
56 Stat. 39). 

By analogy, there is justified the view that persons reasonably may not be 
regarded as “serving” the Government in an advisory capacity while away from 
their homes or places of business during a period of absence from duty because 
of personal illness. The fact that such persons may be put to additional expense 
during illness away from home does not justify the conclusion that the appro- 
priation provision under consideration was intended to obligate the Government 
for payment of a per diem allowance during periods of absence from duty as an 
advisor because of personal reasons in nowise connected with their official duty. 


Also, in decision of September 27, 1943, 23 Comp. Gen. 237, it was 
held, as follows (quoting from the syllabus) : 


An employee who, while en route on official business from his official head- 
quarters to a temporary duty station received notice of the death of his father, 
abandoned his official routing and proceeded at his own expense to the home of 
his father and subsequently returned to his official headquarters is entitled to 
transportation at Government expense between his official headquarters and 
the point at which he abandoned his official trip, including per diem in lieu of 
subsistence for the time necessarily consumed on that portion of the journey. 


See, also, the decisions therein cited. 

While those decisions were rendered more particularly with refer- 
ence to employees whose official travel was subject to the Subsistence 
Expense Act of 1926, 44 Stat. 688, as amended, and the Standardized 
Government Travel Regulations, nevertheless the rule appears equally 
applicable to official travel not controlled by said statute and regula- 
tions, as in the instant case. That is to say, the appropriation for 
traveling expenses here chargeable may not be regarded as available 
for travel not performed on official business but for personal reasons. 
On the basis of the facts stated in your letter, the return trip from 
Lisbon, Portugal, to Washington, D. C., because of illness, was for 
personal reasons and no part of the expenses incurred after abandon- 
ment of the official trip from Washington, D. C., to Madrid, Spain, in- 
cluding the expenses of the return trip from Lisbon, Portugal, to 
Washington, D. C., may be charged to the Government. 

Accordingly, the voucher forwarded with your letter may not be 
certified for payment in its present form. In the settlement of any 
claim for expenses incurred on official business from Washington, 
D. C., to Lisbon, Portugal, and while in Lisbon, prior to the time the 
official trip to Madrid, Spain, was abandoned, there should be charged 
against the claimant the cost of transportation expenses incurred on 
transportation requests or otherwise for the return trip from Lisbon 
to Washington. ‘ 

The voucher and supporting papers are returned herewith. 
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CONTRACTS—COST-PLUS—CAFETERIA OPERATING LOSSES 


Where, in connection with performance of a cost-plus-a-fixed-fee contract provid- 
ing for determination by the contracting officer of allowable items of cost 
thereunder in accordance with T. D. 5000, the contractor found it necessary, 
in order to obtain or retain personnel, to operate a cafeteria at its plant in 
view of the remoteness from other eating places and an unsuccessful effort 
to interest outside concerns in the operation of accessible eating facilities, 
such operation may be considered as incident to and necessary for the per- 
formance of the contract work, and expenditures, approved by the contracting 
officer as allowable items of cost, representing operating losses incurred by 
the contractor may be reimbursed. 


Comptroller General Warren to Col. H. V. Brown, U. S. Arty, May 9, 1944: 

There has been received from the Director, Fiscal Division, Army 
Service Forces, bureau vouchers Nos. 275, 429 and 469, in the amounts 
of $14,415.95, $4,095.30 and $738.71, respectively, in favor of Hughes 
Tool Company, a cost-plus-a-fixed-fee contractor, under contract No. 
W 535 ac-23989, dated January 15, 1942, with the request that an 
advance decision be rendered on the propriety of their payment. 

The vouchers cover proposed payments to the Hughes Tool Com- 
pany for losses sustained by the contractor, in the operation of a 
cafeteria, in connection with the contract work. With respect to the 
particular item of cost here involved, article 3 (b) of the contract 
provides, as to allowable items of cost, in part, as follows: 


For purposes of determining the amounts payable to the Contractor under this 
contract, allowable items of cost will be determined by the Contracting Officer 
in accordance with regulations for the determination of the cost of performing 
a contract as promulgated bv the Treasury Department in Section 26.9 of Chapter 
I of Title 26 of Code of Federal Regulations, as contained in T.D. 5000 * * *, 


Said Treasury Decision 5000 sets forth under section 26.9, para- 
graph (a) thereof, the following general rule for the guidance of the 
contracting officer in determining whether an expense incurred by the 
contractor is an allowable item of cost: 

The cost of performing a particular contract or subcontract shall be the sum of 
(1) the direct costs * * * and (2) the proper proportion of any indirect 


costs * * * incident to and necessary for the performance of the contract or 
the subcontract. 


Thus, it would seem that one of the general criteria or tests to be 
applied in determining whether the expenditures involved constitute 
proper items of cost is: Were such expenditures necessary to the per- 
formance of the contract work? In this connection the contractor in 
its letter of November 8, 1948, to the Army Air Forces representative 
states, in part, as follows: 


1. The Strut Plant was built for the Defense Plant Corporation and was 
started on July 10, 1941, on a site nine miles from the center of the city of 
Houston and outside the city limits. 

2. It was built especially for the making of airplane struts and it has been 
used exclusively for the purpose of performing the above contract at all times. 

At the time the Strut Plant was bvilt, it was apparent that some arrangements 
would have to be made for feeding the employees, since the Plant is located in the 
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country, nine miles from the down-town district. There was no eating house 
within several miles of the Plant and none nearer than nine miles that could 
accommodate our employees, and transportation was a critical problem. 

We were able to arrange with the Houston Electric Company to give us shuttle 
bus service from the end of the nearest line, some two miles away, at shift change 
time only. 

The Plant started operation the ldtter part of February, and by August our 
employment had reached approximately 1,000, and it was felt that there was 
enough potential business there to interest a caterer in making a contract to 
operate an eating facility. We approached Henke and Pillot and J. Weingarten, 
two of the largest and most responsible food firms in the city, and were turned 
om very a ° 

* * * . = 

The above detailed history of the cafeteria operations is given you, to show 
that the expense incurred was necessary and directly in connection with the 
subject contract, as it would have been absolutely impossible to keep employees 
to operate the Plant, unless we took care of the food situation. 


Since it appears that there were no adequate luncheon facilities 
within a radius of several miles from the contract plant and that 
without facilities as here involved the contractor would have been 
unable to obtain or retain employees “to operate the plant,” it neces- 
sarily may be presumed that the operation of the cafeteria was incident 
to and necessary for the performance of the contract. Moreover, it 
appears that the contracting officer has approved the expenditures as 
being allowable items of cost under the contract terms. 

Furthermore, the record indicates that the cafeteria was operated 
solely for the performance of the instant contract and that the con- 
tractor took every reasonable care to keep the losses to a minimum. 

Accordingly, the vouchers, together with the supporting papers, are 
returned herewith, and you are advised that payment thereon is au- 
thorized, if otherwise correct. 


(B-41658) 


TRAVELING EXPENSES—CONSULTANTS EMPLOYED ON A PER DIEM 
BASIS 


A consultant employed by the War Department on a per diem basis who per- 
formed official travel between his official station and his temporary duty 
station, which happened to be his home, is not precluded from receiving 
payment of per diem for travel time between his official station and temporary 
duty station, if properly authorized, solely because of the fact that his 
temporary duty station happens to be his home. 22 Comp. Gen. 392, 
distinguished. 


— General Warren to Harold H. Siewerdsen, War Department, May 9, 


Reference is made to your letter of April 26, 1944, as follows: 


There has been submitted to me for certification a reimbursement travel 
voucher in the amount of $34.27 representing travel performed in the interest 
of the government by Dr. Herbert A. Toops, Expert Consultant to the Office, 
Secretary of War, paid at the rate of $25.00 per diem. 

Dr. Toops is employed as Professor of Psychology in charge of the Statistical 
Laboratories at the Ohio State University, Columbus, Ohio, which is also his 
home. The university has loaned Dr. Toops to the Office, Secretary of War to 
serve as an Expert Consultant in connection with Personnel Statistics, which at 
times necessitates his returning to the university to use Hollerith Statistical 
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Equipment. This equipment is not available to Dr. Toops in Washington, D. C. 
At such times as he makes these trips to Columbus, Ohio he is on government 
time and is performing official work at the university for the government as 
indicated by certified time sheets. Per diem was to be paid while enroute only 
between these two points. 

The 22nd Comptroller General 392, wherein it is held that “Consultants are 
required to bear the transportation and travel expenses from and to their homes 
to and from their posts of duty * * *” does not in my opinion apply to this 
particular case, due to the fact that travel from Washington, D. C. to Columbus, 
Ohio was made in the interest of the government. Therefore it is felt that the 
enclosed voucher can be certified for payment. 

Your early decision in this matter will be greatly appreciated. 


It is understood from your letter that Washington, D. C., is the 
official station, and Columbus, Ohio, the home of Dr. Toops; also, that 
temporary duty is performed by him at the Ohio State University 
located at Columbus, Ohio, his home, and that no per diem is claimed 
while on temporary duty at Columbus, his home, but only for travel 
time between Washington, D. C., his official station, and Columbus, his 
temporary duty station, which also happens to be his home. The 
travel order dated March 14, 1944, authorizes payment of per diem in 
lieu of subsistence and other expenses for the time of travel. 

If such be the facts, that is, if the trips from Washington, D. C., 
to Columbus, Ohio, and return, were performed on official business, 
rather than as personal travel to and from his home, from and to his 
official station—verification of the accuracy of the facts being an ad- 
ministrative responsibility—there is no legal objection to payment of 
per diem for travel time between Washington and Columbus and 
return, while traveling on official business, solely because of the fact 
that Columbus happens to be the home of the traveler. On that basis 
the rule stated in 22 Comp. Gen. 392, to which you refer, would not be 
for application here. Cf.9 Comp. Gen. 140; 19 id. 414. 

Assuming that the facts are as above understood, the voucher, if 
otherwise correct, may be certified for payment. The memorandum 
copy of the voucher and other related papers are returned herewith. 


(B-41663) 


LEAVES OF ABSENCE—RESTORATION OF CREDITS AND DEBITS 
AFTER RETURN FROM MILITARY SERVICE 


When a former employee is restored to his civilian position, or to a position of 
like seniority, status and pay under the terms and conditions of the Selective 
Training and Service Act of 1940, he is to be considered as having been on 
furlough or leave of absence during his period of active military service, and 
is to be restored with the same leave status (as to both credits and debits) 
as he had when he left his civilian position to enter the active military 
service. 


Comptroller General Warren to the Secretary of the Interior, May 10, 1944: 

There has been received a letter dated April 24, 1944, from the Ad- 
ministrator, Southwestern Power Administration, Tulsa, Oklahoma 
(file Accounting : DGW : MP: be), reading as follows: 
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Mr. Harold F. Brown, an employee of this Administration, was placed on Mili- 
tary Furlough, November 6, 1943, at which time he entered the military service. 
He had previously been granted advance sick leave, some of which remained un- 
paid at the time he was placed on military furlough. 

Under date of February 9, 1944, he advised us by letter that he was honorably 
discharged from miltary service on January 21, 1944, and that he desired to re- 
turn to active duty with this Administration. The matter was handled by corre- 
spondence and he returned to active duty with this Administration February 29, 
1944, 

Question 1. Upon return to active duty, should he stand charged with the ad- 
vance sick leave-that remained unpaid at the time he was placed on military 
furlough, and he be required to repay it through accruals; or should it be con- 
sidered as forgiven as at the time he entered military service? 


At the time Mr. Brown entered the military service, there was in 
force section 11 of the Sick Leave Regulations, Executive Order No. 
8385, dated March 29, 1940, with respect to which it was stated in 
decision of April 24, 1943, 22 Comp. Gen. 990, 992, on the claim of 
T. Barden Sexton, as follows: 


However, the situation as to collection on account of overdrawn sick leave 
under section 11 of the Sick Leave Regulations above quoted, is different in your 
case for the reason that said section of the regulation in respect of the require- 
ment for refund on account of excess sick leave is specifically limited to “the case 
of voluntary separation or removal for cause.” Your entry into the active mili- 
tary service, whether by enlistment or by induction, is not for regarding as a 
“voluntary separation or removal for cause” within the meaning section 11 of the 
Sick Leave Regulations, so as to require collection front you for overdrawn sick 
leave. While the earlier laws and decisions made a distinction between em- 
ployees who were “ordered” into the active military or naval service and those who 
voluntarily enlisted, with respect to leave benefits and reemployment rights (see 
21 Comp. Gen. 210, 408, and the statutes therein considered), later statutes now 
in force and the decision thereunder show a definite intention to treat all em- 
ployees alike with regard to such benefits, regardless of the circumstances under 
which they enter the active military or naval service (i. e., whether by induction 
or by enlistment). See section 7 of the act of August 18, 1941, 55 Stat. 627, act of 
April 7, 1942, Public Law 517, 56 Stat. 200, amending the act of August 1, 1941, and 
22 Comp. Gen. 47. It is concluded, therefore, that under the terms of section 11 
of the Sick Leave Regulations, overdrawn sick leave is not required to be charged 
to an employee whose “‘separation”’ is due to his entering into the active military 
or naval service without a break in service. 


A similar conclusion was reached in the application of the new 
leave regulations in force on and after January 1, 1944 (Executive 
Order 9494, dated January 13, 1944). See question and answer 15, 
decision of March 16, 1944, B-40518, 23 C. G. 677, to the President, 
United States Civil Service Commission. The specific question pre- 
sented in the above-quoted letter—whether a sick leave charge must 
be restored to an employee upon return of the employee to his civilian 
position after discharge from the active military service—was not con- 
sidered or decided in either of those decisions. 

In decision of August 12, 1948, 23 Comp. Gen. 96, 98, it was stated: 

While it is true that if and when a discharged soldier is restored to his civilian 
position he is not to be regarded as having been separated from civilian service, 
nevertheless, it would seem to be the intent of section 8 of the Selective Training 
and Service Act of 1940 (and other statutes in pari materia) when considered in 
the light of the act of Angust 1, 1941, as amended by the act of April 7, 1942, 


56 Stat. 200, authorizing employees “to elect to have such leave remain to their 
credit until their return from attive military or naval service,” to restore to ap 
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employee so much of his annual leave credit as had not been liquidated by pay: 
ment, as well as all his sick leave credit which he had when he entered the active 
military service * * *, 


As a corollary to said holding there is required the conclusion that 
a sick leave charge, also, must be restored to an employee when he is 
restored to his civilian position under the terms and conditions of the 
Selective Training and Service Act, 54 Stat. 885, after discharge from 
the active military service. That is to say, when an employee is 
restored to his civilian position, or to a position of like seniority, status 
and pay under the terms and conditions of the Selective Training and 
Service Act, he is to “be considered as having been on furlough or 
leave of absence during his period of active military service” (21 
Comp. Gen. 403, 408), and is to be restored with the same leave status 
(as to both credits and debits) as he had when he left his civilian 
position to enter the active military service. 

Accordingly, the first of alternative questions is answered in the 
affirmative and the second in the negative. 


(B-41681) 


LEAVES OF ABSENCE—TRANSFERS—EMPLOYEES REINSTATED AFTER 
WAR SERVICE TRANSFERS 


Section 9 of the Sick Leave Regulations (Executive Order No. 8385), which pre- 
cluded the transfer of an employee’s accrued sick leave from one agency to 
another unless his transfer was without “break in service’—a separation 
of one or more work days—does not operate to prevent the transfer of accrued 
sick leave of an employee who transferred with reemployment rights and 
benefits provided by the war service regulations and who, after the in- 
voluntary termination of his service in the position to which transferred, 
made timely application for reemployment in his former position and was 
restored after a lapse of more than one day but within the 40-day period 
prescribed by the war service regulations. 


Congteetee General Warren to the Federal Security Administrator, May 10, 


I have your letter of April 26, 1944, as follows: 


A permanent employee of this agency transferred on April 8, 1942, without 
break in service to a permanent position in the War Relocation Authority with 
reemployment benefits as provided in Section 2, Subsection (a) of War Service 
Regulation IX. At the time of transfer he had accumulated 70 days of sick 
leave with this agency, whieh was transferred to the War Relocation Authority. 
On August 23, 1943, this employee was separated by the War Relocation Authority 
involuntarily and without cause. He applied immediately for employment in 
this agency and was reemployed in a permanent position on August 28, 1948. 
The employee in question had a balance of slightly under 90 days of accumulated 
sick leave at the time he was separated by the War Relocation Authority. 

Section 9 of Executive Order 8385 of March 29, 1940, containing the sick leave 
regulations in effect at the time of tlie individual’s separation and reemployment, 
provided that an employee transferred or reappointed without break in service 
from one permanent position to another permanent position within the same, 
or a different governmental agency, should. have his accumulated sick leave 
transferred. The Order defined “break in service” to mean separation for a 
period of one or more work days, and it was construed to prohibit the transfer 
of such leave where there was a break in service. If the reemployment of the 
individual in this agency had been without regard to the War Service Regulations 
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there would be no question but that his accumulated sick leave was forfeited 
upon his separation from the War Relocation Authority. 

However, Section 5, Subsection (a), of War Service Regulation IX provides 
in pertinent part as follows: 

“Any person, except one holding a temporary position, transferred under this 
regulation under such conditions as to entitle him to reemployment benefits, 
whose services are subsequently terminated involuntarily and without cause, 
such as would reflect on his suitability for employment in the Federal Service, 
shall be entitled to the rights specified below, provided * * * that he makes 
application for reinstatement within forty.days after the termination of his 
services * * * he shall be reinstated within thirty days of his applica- 
tion * * * in his former position or in a position of like seniority, status 
and pay, in such manner, to the extent consistent with law, that he does not 
lose any of the rights or benefits to which he would have been entitled had he 
not been transferred or released, provided that such a position then exists.” 

It may be noted that a break in service is expressly contemplated by the 
provisions of the regulation permitting application and reemployment within 
a specified period subsequent to the employee’s termination. Insofar as the 
above provision expressly precludes denial of any rights or benefits to which 
the individual would have been entitled had he not been transferred, it appears 
to add benefits to those stipulated by the applicable section of the War Service 
Regulations in effect prior to September 14, 1942, on which date the language 
quoted above was promulgated. The earlier regulation, to the extent here 
material, required only reinstatement “in his former position or in a position 
of like seniority, status,or pay * * *” 

May the rule of Section 9 of Executive Order 8385 that an employee who had 
a break in service would forfeit accumulated leave, be regarded as inapplicable 
in the case of reemployment under section 5, Subsection (a), of War Service 
Regulation IX? And is this agency authorized to credit the employee in question 
with the sick leave which was to his credit at the time he was separated from 
the War Relocation Authority? 


In decision of October 8, 1943, 23 Comp. Gen. 265, 266, to you it 
was stated : 


The evident purpose and intent of that portion of the war service regulation 
quoted in your letter—particularly the underscored portion—is to restore an 
employee to a position in the agency from which transferred—in this case the 
Federal Security Agency—with the same seniority status and pay and without 
the loss of any rights or benefits to which he would have been entitled had he 
continued to serve in such agency while he served in the other agency. Said 
regulation thus renders inapplicable the general rule stated in 21 Comp. Gen. 285, 
et alia. In other words, the purpose and intent appears to have been to provide 
substantially the same benefits in that respect as is authorized by law and 
regulation for employees who enter the active military or naval forces * * 


Compare 22 Comp. Gen. 969. 


In decision of August 12, 1943, 28 Comp. Gen:,96, 98, it was stated : 


While it is true that if and when a discharged soldier is restored to his civilian 
position he is not to be regarded as having been separated from civilian service, 
nevertheless, it would seem to be the intent of section 8 of the Selective Training 
and Service Act of 1940 (and other statutes in pari materia) when considered 
in the light of the act of August 1, 1941, as amended by the act of April 7, 1942, 
56 Stat. 200, authorizing employees “to elect to have such leave remain to their 
credit until their return from active military or naval service,” to restore to an 
employee so much of his annual leave credit as had not been liquidated by pay- 
ment, as well as all his ack leave credit which he had when he entered the active 
military service * 


In view of said Ce. it may be held that since sick leave credit 
is a right or benefit to which the employee mentioned in your letter 
would have been entitled had he continued to serve in the Federal 
Security Agency during the period he served in the War Relocation 
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Authority; and as the employee applied for reemployment within 
the time prescribed by the War Service Regulations and was restored 
to his position in the Federal Security Agency, he is entitled to have 
restored to him the sick leave to his credit when he left the employ- 
ment of the War Relocation Authority—there having been no break 
in service within the meaning of the War Service Regulations. Hence, 
both questions posed in the concluding paragraph of your letter are 
answered in the affirmative. 


(B-41611) 


CONTRACTS—COST-PLUS—COMMISSIONS FROM PAY TELEPHONES IN 
GOVERNMENT-OWNED PLANT LEASED TO PRIVATE CONTRACTOR 


Where a Government-owned naval ordnance plant was leased to a contractor at 
a rental of $1 per annum under a contract which gave the contractor “com- 
plete supervision and operation of the plant” but specifically provided that 
the plant shall be operated for the “exclusive benefit of the Government,” 
commissions accruing from pay telephones installed at the plant for the 
convenience of the contractor’s personnel represent income incident to the 
use of said Government building, and, therefore, should be deposited and 
covered into the Treasury as miscellaneous receipts in accordance with 
section 8617, Revised Statutes, rather than applied in reduction of the gross 
contract cost. 


Comptroller General Warren to the Acting Secretary of the Navy, May 11, 1944: 
There has been considered the matter presented in letter of April 24, 


1944 (JAG:II:HJM: amp), from the Judge Advocate General of 
the Navy, as follows: 


The Navy Department is in receipt of a request from the Commandant, Ninth 
Naval District, Great Lakes, Illinois for information as to the disposition of 
commissions accruing on collections from pay telephones installed in the U. S. 
Naval Ordnance Plant, Canton, Ohio. 

The Naval Ordnance Plant, Canton, Ohio, is operated by Westinghouse Electric 
and Manufacturing Company under a contract with the Navy Department, 
which contract gives the contractor complete supervision and operation of the 
plant subject to certain contract provisions. Costs of telephone service are 
charged against the contract and arrangements for the installations of the pay 
telephones which are chiefly for the use of the contractor’s personnel have been 
made by the contractor. A copy of pertinent provisions of the contract between 
the Navy Department and the Westinghouse Electric and Manufacturing Com- 
pany is enclosed. Attention is particularly invited to Article XI (b). 

The question arises as to whether the commissions from the pay telephones 
should be deposited in the Treasury to the credit of “Miscellaneous Receipts 
173230, Commissions on Telephone Pay Stations in Federal Buildings outside of 
Washington, D. C.,” pursuant to the decisions of the Comptroller General of 11 
September 1984 (14 Comp. Gen. 208) and the letter of the Comptroller General 
to the Secretary of the Navy of 24 April 1943, relative to collections of telephone 
commissions by ship service stores and other activities, or should properly be 
retained by the contractor. 

A decision in the premises is requested. 


Section 3617, Revised Statutes (31 U.S. C. 484), provides as follows: 


The gross amount of all moneys received from whatever source for the use 
of the United States, except as otherwise provided in the next section, shall be 
paid by the officer or agent receiving the same into the Treasury, at as early a 
day as practicable, without any abatement or deduction on account of salary, 
fees, costs, charges, expenses, or claim of any description whatever. * * 
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Under the provisions of the above-quoted law it is clear that if the 
commissions in question are for payment direct to the United States 
they are for depositing and covering into the Treasury of the United 
States as miscellaneous receipts. 14 Comp. Gen. 203. And it equally 
is clear that since the pay telephones in the situation presented are 
located on Government-owned property, the United States is entitled 
to direct payment of such commissions from the involved telephone 
company unless by virtue of a contract, lease, or otherwise, the United 
States has divested itself of that right. Accordingly, there is for con- 
sideration here whether, under the terms of contract NOs—79128 be- 
tween the Navy Department and the Westinghouse Electric and Manu- 
facturing Company, the United States has relinquished its right to 
income accruing from the use of the pay telephones. 

Sections (a) and (c), respectively, of article I of the contract pro- 
vide as follows: 

The Government does hereby lease to the Contractor for an annual rental of 
one dollar the property, plant, and facilities of the United States Naval Ord- 
nance Plant at Canton, Ohio, hereinafter called Plant, for a term of one year 
from the date on which the Chief of the Bureau of Ordnance, or his authorized 
representative and Contractor, determine that the plant is ready to begin opera- 
tions, with the right of renewal for succeeding yearly periods, upon the same 
terms and conditions, until terminated, as specifically provided herein. 


. - o . . . . 


The Contractor agrees to operate the Plant for the exclusive benefit of the 
Government and to perform any work for which the Plant is equipped and that 
is ordered by the Government. The Contractor will do no work within the Plant 
that is not directly or indirectly required by job orders issued to the Contractor 
by the Government and for the proper maintenance of the property and Plant. 

It is true, as stated in the above-quoted letter of April 24, 1944, that 
the “contract gives the contractor complete supervision and operation 
of the plant.” However, the contract specifically provides that the 
plant shall be operated for the “exclusive benefit of the Government.” 
Moreover, the plant was leased to the contractor for the sole purpose 
of performing the work covered by the contract and, unless the instal- 
lation of the telephones was incident to that work, the contractor 
exceeded its authority in having them installed; and if the installation 
was incident to the work any benefit derived therefrom must accrue 
to the Government. Hence, commissions accruing from the pay tele- 
phones represent income incident to the use of the Government build- 
ing in question, even though the Westinghouse Electric and Manufac- 
turing Company presently has supervision and operation of the 
property under the terms of the contract. 

Article XI (b) of the contract—referred to in the letter, supra— 
providing for the application of cash and trade discounts, rebates, 
allowances, credits, salvage, commissions, and bonifications in reduc- 
tion of the gross cost of the contract—has no application to the receipts 
derived from the installation and use of the pay telephones. That is 
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to say, aside from the effect such provision otherwise might have it is, 
by its very terms, limited to receipts, rebates, etc., accruing to the con- 
tractor in connection with the procurement of articles and materials 
required for the purposes of the contract. 

Accordingly, I have to advise that the “commissions from the pay 
telephones” should be deposited and covered into the Treasury of the 
United States as miscellaneous receipts under the provisions of section 
3617, Revised Statutes, supra. 


(B-40451) 


TRANSPORTATION—DEPENDENTS OF PERSONS REPORTED AS 
INJURED, DEAD, MISSING, ETC. 


The authorization in section 12 of the act of March 7, 1942, for the transportation 
of dependents of persons officially reported injured, dead, missing, etc., is 
for the furnishing of transportation to such dependents and not the payment 
of a commuted allowance, and, therefore, where the dependents travel at 
their own expense, the allowance for transportation may not exceed the 
amount expended by them for the transportation; nor may it exceed the 
amount which it would have cost the Government to have furnished transpor- 
tation. 22 Comp. Gen. 403, modified. 


Assistant Comptroller General Yates to the Secretary of War, May 12, 1944: 

Reference is made to decision of October 28, 1942, 22 Comp. Gen. 
403, addressed to Colonel J. P. Hillman, U. S. Army, in which it was 
held that Mrs. Robert F. Parks, the wife of First Sergeant Robert F. 
Parks, who had been officially reported as missing in action, was en- 
titled under the provisions of section 12 of the Missing Persons Act 
of March 7, 1942, 56 Stat. 146, to be paid an amount equal to the cost 
of rail and Pullman transportation from Seattle, Washington, to 
Washington, D. C., but not to exceed such costs from Seattle to Stan- 
ley, Virginia, her husband’s official residence, upon her claim for reim- 
bursement of the cost of travel by commercial air transportation from 
Seattle to Washington, D. C., following the receipt of the report that 
her husband was missing in action. 

That decision was on the basis that the said provisions of section 12 
of the Missing Persons Act of March 7, 1942, authorizing the moving 
of dependents of persons officially reported as injured, dead, missing 
as a result of military or naval operations, interned in a neutral coun- 
try, or captured by the enemy, to the official residence of record for 
any such person or to such other location as might be determined by 
the head of the department concerned, under certain conditions, con- 
stituted, in effect, a temporary modification of prior laws as to the 
conditions under which transportation of dependents of military or 
naval personnel may be furnished; and, hence, that under the said 
Missing Persons Act a dependent “is entitled to reimbursement of 
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commercial cost of transportation on the basis on which an officer or 
enlisted man is entitled to reimbursement” for the transportation of 
his dependents under the provisions of section 12 of the act of June 
10, 1922, 42 Stat. 631 (re-enacted in section 12 of the Pay Readjustment 
Act of June 16, 1942, 56 Stat. 364), and regulations thereunder. 

The effect of the decision in that case was to limit reimbursement 
to the cost of rail and Pullman transportation for the journey involved 
where the travel actually had been performed by commercial air trans- 
portation. The language of the decision, however, would justify a 
conclusion that payment of an amount equal to the commercial cost 
of transportation by rail and Pullman would be authorized in any 
case, irrespective of the mode of travel or the expenses actually in- 
curred by the dependents for transportation in performing travel 
under the conditions set forth in the act. Claims have been submitted 
to this office where the dependents—in some cases, two or more— 
returned home or traveled to other points in their own automobile at a 
cost obviously much less than the total cost of rail and Pullman fares 
and the question has arisen whether, nevertheless, the said provisions 
of section 12 of the Missing Persons Act entitled them to payment of 
such excess amount. 

The fifth paragraph of section 12 of the Pay Readjustment Act of 
1942, 56 Stat. 365, incorporating the prior provisions of the act of May 
18, 1920, 41 Stat. 604, and the act of June 10, 1922, 42 Stat. 631, author- 
izing the transportation at Government expense to the new station of 
the dependents of any officer, warrant officer, or enlisted man above 
the fourth grade, “ordered to make a permanent change of station,” 
expressly provides: 


* * * That in lieu of transportation in kind authorized by this section for 
dependents, the President may authorize the payment in money of amounts equal 
to such commercial transportation costs for the whole or such part of the travel 
for which transportation in kind is not furnished when such travel shall have 
been completed. 

Section 12 of the Missing Persons Act, 56 Stat. 146, contains no 
such provision. It provides: 

The dependents and household and personnel effects of any person on active 
duty (without regard to pay grade) who is officially reported as injured, dead, 
missing as the result of military or naval operations, interned in a neutral coun- 
try, or captured by the enemy, may be moved (including packing and unpacking 
of household effects) to the official residence of record for any such person, or, 
upon application by such dependents, to such other locations as may be deter- 
mined by the head of the department concerned or by such person as he may 
designate, by the use of either commercial or Government transportation: Pro- 
vided, That the cost of such transportation, including packing and unpacking, 
shall be charged against appropriations currently available. 


Thus, with respect to what transportation may be furnished de- 
pendents under the conditions stated—and in contrast with the pro- 
visions for the transportation of dependents of officers and others on a 
permanent change of station—the statute provides only that they 
“may bemoved * * * by the use of either commercial or Govern- 
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ment transportation.” Without more, such provision would appear 
to authorize and contemplate only the furnishing of a service or trans- 
portation in kind and not the making of any money payments. By 
section 15 of the act, 56 Stat. 147, however, the provisions of section 12, 
together with other sections of the act, are made retroactively effective 
from September 8, 1939, and, as transportation in kind cannot be re- 
troactively furnished, of course, the authorization has not been viewed 
as intended to be limited to the furnishing of transportation in kind 
but as contemplating, also, the reimbursement of dependents for the 
cost of transportation involved in travel performed by them at their 
own expense under the circumstances there set forth. But viewing 
the authorization thus broadly, it does not extend to making money 
payments on a commuted basis or in excess of actual expenditures. 
Reimbursement means repayment or making whole and it is well esteb- 
lished that an authorization for the reimbursement of travel expenses 
does not authorize the payment of mileage, a per diem, or other forms 
of commuted allowances and that the commutation of such expenses is 
allowable only when authorized by statute. 4 Comp. Gen. 735; 10 id. 
475 ; 15 id. 206; id. 588; 18 id. 680; id. 934; 20 id. 361. 

The statute here involved authorizes the furnishing of transporta- 
tion under certain conditions and not the payment of a commuted 
allowance, and it follows that an allowance for such transportation in 
cases where the dependents travel at their own expense may not exceed 
the amount expended by the claimant for such transportation nor may 
it exceed the amount which it would have cost the Government to have 
furnished transportation. To the extent that the said decision of Octo- 
ber 28, 1942, or other decisions may be viewed as authorizing payments 
otherwise, they no longer will be regarded as controlling. 


" (B-41728) 


POSTAL EMPLOYEES—AUTOMATIC PROMOTION AND LEAVE RIGHTS 
AFTER EMPLOYMENT IN PRIVATE INDUSTRY UNDER WAR SERVICE 
REGULATIONS 


Postal employees appointed under the War Service Regulations who transfer to 
private industry engaged in the war effort and who subsequently are rein- 
stated or reassigned in the Postal Service under said regulations are not 
entitled to time credit for the period employed in private industry for auto- 
matic promotion purposes in the Postal Service pursuant to 39 U. S. Code 122. 

Substitute postal employees appointed under the War Service Regulations who 
transfer to private industry engaged in the war effort and who subsequently 
are reinstated in the Postal Service under said regulations are not entitled 
to time credit as substitutes for the period of employment in private industry. 

Postal employees—regular or substitute—who are reinstated or reassigned in the 
Postal Service pursuant to the War Service Regulations after service in pri- 
vate industry engaged in the war effort are not entitled to time credit for 
the periods of service in private industry for sick and annual leave accrual 
purposes, 
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Comptroller General Warren to the Postmaster General, May 17, 1944: 
I have your letter of April 28, 1944, as follows: 


Rulings are requested with respect to the granting of time credit to employees 
of the postal service appointed under War Service Regulations who transfer to 
private industry engaged in the war effort and who subsequently were retrans- 
ferred or reassigned in the postal service under the provisions of Section 5, Para- 
graph 2 of the War Service Regulations. 

The regulation referred to reads in part as follows: 

“* * * (2) He shall be reinstated within thirty days of his application in 
the same department or agency and to the maximum extent practicable, in the 
same locality, in his former position, or in a position of like seniority, status, and 
pay, in such manner, to the extent consistent with law, that he does not lose any 
of the rights or benefits to which he would have been entitled had he not been 
transferred or released, provided that such a position then exists.” 

Question No. 1: Are employees who are reinstated or reassigned under this 
regulation entitled to time credit for the period employed in private industry in 
determining the date of their automatic promotion (39 U. S. C. 122)? 

Question No. 2: Are substitute employees reinstated under this regulation en- 
titled to time credit as substitutes while employed in private industry? 

Question No. 3: Are regular and substitute employees who are reinstated or 
reassigned under this regulation entitled to time credit for periods of service in 
private industry in determining the amount of sick and annual leave accruing to 
their credit? 


Section 122, Title 39, U. S. Code, provides as follows: 


Promotion regardless of increase of pay. 

All employees provided for in this chapter in automatic grade who have not 
reached the maximum grades to which they are entitled to progress automatically, 
shall be promoted at the beginning of the quarter following the completion of 
one year’s satisfactory service since their last promotion, regardless of any in- 
creases in salaries granted them by the provisions of this chapter. (Feb. 28, 1925, 
ch. 368, § 11, 43 Stat. [1064] 1065). ' 


The “one year’s satisfactory service” mentioned in the statute to 
entitle a postal employee to an automatic promotion manifestly means 
service in the Postal Service. There is no law, or regulation having 
the force and effect of law, which specifically authorizes the counting 
of service in private industry to which employees are assigned pur- 
suant to War Manpower Directives and War Service Regulations of 
the Civil Service Commission issued thereunder for the purpose of 
increasing the compensation or the amount of leave to the credit of 
Federal employees upon restoration to their Federal positions. While 
this office has recognized that reemployment benefits are granted by 
War Manpower Directive No. X and the War Service Regulations 
issued thereunder, to employees entering private enterprise connected 
with the conduct of the war upon substantially the same basis as 
granted by law to civilian employees entering the active military or 
naval service, to the extent of restoring the same benefits held by the 
employees when they left their Federal positions to enter private in- 
dustry (see decision of May 4, 1944, B-41511, 23 Comp. Gen. 841, ques- 
tion and answer 7), in the absence of a statute, or regulation having 
the force and effect of law, specifically so providing, it may not be 
concluded that service in private industry may be counted for increas- 
ing such benefits upon restoration of an employee to a Federal position. 
The counting of active military or naval service for automatic pro- 





DECISIONS OF THE COMPTROLLER GENERAL 879 


motions is authorized by section 8 of the Selective Training and Serv- 
ice Act, approved September 16, 1940, 54 Stat. 890. Compare, 39 
U. S. C.°818, applicable to postal employees during the first World 
War. Also, compare section 5 of Executive Order No. 8882, dated 
September 3, 1941, authorizing credit of active military or naval 
service for automatic promotion of employees occupying permanent 
positions within the purview of the Classification Act, as amended. 
However, I know of no corresponding law or regulation applicable to 
service in private industry. See 22 Comp. Gen. 969, 974, (question 
and answer No. 4). Furthermore, no existing law or regulation au- 
thorizes the counting of active military or naval service for increasing 
leave benefits upon restoration to civilian positions. Hence, it would 
not be “consistent with law” (quoting from the War Service Regula- 
tions) to count service in private industry for automatic promotion 
purposes, or for the purpose of increasing leave credits of postal em- 
ployees upon restoration to their Federal positions. 

In the light of the above, all three questions posed in your letter are 
answered in the negative. 


(B-41159) 


TRAVELING EXPENSES—NAVY ENLISTED MAN TESTIFYING AS 
GOVERNMENT WITNESS 


Where a Navy enlisted man, while performing his regularly assigned duties, ob- 
tained information regarding the possible violation of the National Motor 
Vehicle Theft Act by another enlisted man, his subsequent travel under 
orders of his superior officer to comply with a subpoena to appear as a Gov- 
ernment witness before a Federal Grand Jury in connection with such prob- 
able violation may be considered as within the condition in section 850, 
Revised Statutes, as amended, under which traveling expenses of a Govern- 
ment employee-witness are chargeable to the appropriation of the employing 
agency rather than to the Department of Justice appropriation. 

In the case of a Navy enlisted man who traveled under Navy orders to appear 
as a Government witness before a Federal Grand jury, the susistence ex- 
penses payable under the provisions of section 850, Revised Statutes, as 
amended, relating to the traveling expense of Government employee-witnesses, 
should be paid on a commuted basis—rather than on an actual expense 
basis—as prescribed by Table II, Executive Order No. 9206, for enlisted 
men traveling on duty. 


Assistant Comptroller General Yates to the Secretary of the Navy, May 18, 1944: 
Reference is made to the letter of March 30, 1944 (JAG: IL: WJG:z 
L20-3/MM), requesting decision as to the appropriation properly 
chargeable with the travel expenses of Willard W. Waddell, chief 
specialist (R) V-6, while traveling under orders as a witness. 

It appears from the voucher submitted and accompanying file of 
correspondence that Waddell while attached to the United States 
Navy Recruiting Substation at Yuma, Arizona, was authorized in 
orders from his superior officer dated March 18, 1943, to comply with 
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a subpoena issued by the United States Attorney at Tucson, Arizona, 
to appear before a Federal Grand Jury of the United States District 
Court at Tucson, Arizona, on March 24, 1943, as a Government witness. 
The United States marshal for the District of Arizona, B. J. Mc- 
Kinney, paid the expenses of the travel involved in the amount of 
$20.93 from the appropriation Fees of Witnesses, Department of 
Justice, 1948, on his voucher No. 1250 of the April 1943, accounts, 
which amount later was refunded by the payee and taken up and 
accounted for by the marshal in his accounts for November 1943. 
The voucher now submitted by Chief Specialist Waddell is in the 
amount of $19.56 and covers subsistence items totaling $7 and mileage 
of $15.06 less amount of $2.50 stated to have been paid for station 
rate subsistence for the period involved. Doubt as to whether current 
naval appropriations may be considered legally available for payment 
thereof appears to have arisen, as indicated by first indorsement of 
February 7, 1944, of the Judge Advocate General to the Chief of 
Naval Personnel, by reason of decision of July 22, 1943, 23 Comp. 
Gen. 47; wherein it was held that the travel expenses of an employee 
of the Food and Drug Administration, Federal Security Agency, 
called upon to testify as to facts ascertained while performing his 
official duties, at the request of and in connection with court proceed- 
ings initiated by the Office of Price Administration, which did not 
directly involve the food and drug laws, were not properly chargeable 


to the appropriation of the employing agency. It was stated in the 
decision of July 22, 1943, in part, as follows: 


* * * While the language of the said statute would appear to be some- 
what ambiguous in that it does not indicate the extent to which the agency must 
be interested in the litigation so that it may be regarded as being involved in the 
case within the terms of the law, it would seem a reasonable construction of 
the provision in question that the employing agency is required to pay from 
its appropriation the traveling expenses incurred by the witness only where the 
information or facts ascertained by the employee as part of his official duties 
forms the basis of the case, or where the proceeding is predicated upon a law 
that that agency is required to administer. 

The facts of record in the present case show that Chief Specialist 
Waddell was recruiter in charge of the United States Navy Recruiting 
Substation at Yuma, Arizona, when on February 13, 1943, the United 
States Army Military Police at Yuma delivered to him three men, 
two shown as belonging to the Navy and the other belonging to the 
United States Coast Guard, presumably stragglers or deserters at 
the time and apprehended while traveling without credentials in a 
stolen motor vehicle; that Chief Specialist Waddell accepted the men 
and turned them over to the sheriff of Yuma County, Arizona, for 
safekeeping, who incarcerated them in the Yuma County jail where 
on the afternoon of the same day they were questioned by Chief 
Specialist Waddell and an Army provost marshal; and that upon 
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the conclusion of the investigation by the two officers, two of the 
men were released to Navy authorities, one to the Shore Patrol, and 
one to the senior Shore Patrol office, San Diego, California, the third 
man, one Donald William Lee Marin, AS (R) 632-702, United States 
Coast Guard, being held on a charge of a probable violation of the 
National Motor Vehicle Theft Act. In connection with his testimony 
before the grand jury, Chief Specialist Waddell states: 

* * * On 23 March 1943, I did then travel by privately owned automobile 
to Tucson, Arizona and the following morning and early afternoon did appear 
before the Grand Jury giving my testimony which did concern a probable violation 
of the National Motor Vehicle Theft Act. I hereby submit that I did become 
cognizant of the above mentioned testimony while acting in my regular assigned 
duty as Recruiter in Charge, U. 8. Navy Recruiting Substation, Yuma, Arizona. 
This statement seems to remove any doubt that might exist as to the 
employment status of Chief Specialist Waddell when he came into pos- 
session of the facts to which he later testified, and may be considered as 
bringing the case within the condition under which the expenses of 
travel are held to be chargeable to the employing agency. See in this 
connection 4 Comp. Gen. 1070, and decisions cited therein which con- 
sidered questions involving the construction of section 850, Revised 
Statutes, prior to its amendment by the act of December 24, 1942, 56 
Stat. 1088. Regarding the language of section 850, Revised Statutes, 
as amended, it was said in decision of January 15, 1943, B-30581, to the 
Chairman, Federal Communications Commission, in connection with 
the traveling expenses of a witness, a former employee of the Commis- 
sion, who was then enlisted in the United States Army, that: 

Section 850 of the Revised Statutes formerly referred to “any clerk or other 
officer of the United States,” but, even that more restrictive language has been 
regarded as including members of the military forces who are called upon to testify 
for the United States in a civil (as distinguished from a military) proceed- 
ing * * * Manifestly, said section 850 under its slightly broader language as 


now amended is sopticable - persons - the military service * * 
eo a td * 


* * * The former sane! that only tnd actual expenses for subsistence were 
allowable thereunder has been regarded as displaced by the several statutes, 
applicable to the Government generally, which substituted a commutation or al- 
lowance in lieu of subsistence. (* * * 12 Comp. Gen. 22; Department of 
Justice Circular 2470, September 27, 1933), with the result that witnesses under 
the former section 850 may be paid exactly what would have been. allowed for 
their official travel in the department in which employed. * * 

See also 19 Comp. Gen. 201. 

On the basis of the facts and circumstances shown by the present 
record, the current naval appropriation “Pay, Subsistence, and Trans- 
portation, Navy, 1943,” may be considered legally available for the 
payment of otherwise proper travel expenses covered by the voucher 
submitted. As the claimant held an enlisted rating in the Navy at 
the time the travel was performed and was traveling under Navy 
orders, the travel allowances are properly for computation under the 


provision of Executive Order No. 9206, effective June 1, 1942, and 
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published in Bureau of Naval Personnel Manual, 1942, Article D- 
10103. Under table IT thereof, having departed from Yuma, Arizona, 
at 11 a. m., March 23, 1943, and returned thereto at 3:30 a. m., March 
25, 1943, he is entitled to commutation for subsistence and quarters in 
the amount of $6, instead of $7 as claimed on an actual expense basis. 

The voucher, together with the file of related correspondence, is re- 
turned herewith. 


(B-41590) 


CERTIFYING OFFICERS—STATUS OF UNITED STATES ATTORNEYS 
CERTIFYING TRAVEL EXPENSE VOUCHERS 


The effect of the provisions of section 3 of the act of December 24, 1942, authoriz- 
ing United States marshals to pay the travel expense accounts of United 
States attorneys and their assistants “upon certificate of the United States 
attorney,” is not to render inapplicable to such expense accounts the pro- 
visions of the earlier act of December 29, 1941, fixing the liabilities and re- 
sponsibilities of certifying officers, generally, but, rather, the effect is to 
constitute the United States attorney the authorized certifying officer for 
purposes of the 1941 statute in respect of the cases to which the 1942 statute 
applies. 


Comptroller General Warren to the Attorney General, May 19, 1944: 


Reference is made to your letter of April 17, 1944, A8, as follows: 


Under that portion of Public Law 845, 77th Congress, approved December 24, 
1942, relating to the traveling expenses of United States attorneys and their 
assistants, it is provided in pertinent part as follows: 

“And when said expense accounts are made out, as hereinbefore provided, and 
verified on oath before an officer authorized by law to administer oaths, they 
may be allowed and, upon certificate of the United States attorney, paid by the 
United States marshal for said district, and the amount of such payments shall 
be included in said marshal’s accounts with the United States, and audited and 
allowed as provided by law.” 

In view of the fact that the statute above-mentioned, which was enacted subse- 
quent to the so-called “Authorized Certifying Officer Act” (Public Law 389, 77th 
Congress, approved December 29, 1941), specificially prescribes the procedure to 
be followed in the preparation and payment of travel expense vouchers of United 
States attorneys and their assistants, it would appear that the requirements of 
the “Authorized Certifying Officer Act” have been superseded to the extent that 
the travel expense vouchers of United States attorneys and their assistants are 
not required to be certified by an authorized certifying officer. 

As there is an urgent need for the issuance of instructions to the field officers 
concerned relative to the preparation and use of Department of Justice Form 
912, prescribed by you for the exclusive use of United States attorneys and 
assistant United States attorneys, under date of February 8, 1944, (copy in- 
closed), it is requested that this matter be given your early consideration and a 
ruling in the premises furnished this office at the earliest practicable date. 


United States district attorneys and their assistants are required 
by law to be appointed for duty in a particular district, 28 U. §..C. 
481, and the Attorney General is authorized to “fix and designate the 
place of official residence of the district attorney and of each of his 
assistants.” 28U.S. C. 524, 

Section 3 of the act of December 24, 1942, 56 Stat. 1089, part of which 
is quoted in your submission, provides in its entirety, as follows: 


omoarectrmoso 
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Sec. 3. The Act entitled “An Act making appropriations for sundry civil ex- 
penses of the Government for the fiscal year ending June 80, 1909, and for other 
purposes,” approved May 27, 1908 (35 Stat. 317), as amended, is hereby amended 
by amending the fourth paragraph of the section entitled “JUDICIAL, United 
States Courts” (35 Stat, 375, U. 8S. C., title 28, sec. 592), to read as follows: 

“The necessary expenses for transportation and subsistence, in accordance with 
the Standardized Government Travel Regulations, of the United States district 
attorneys and their assistants, while absent from their respective official resi- 
dences and necessarily employed in going to, returning from, and attending before 
any United States court, commissioner, or other committing magistrate, and 
while otherwise necessarily absent from their respective official residences on 
official business shall be allowed and paid in the following manner: That the 
accounts of the United States attorneys and assistant United States attorneys for 
expenses herein provided shall be made out monthly in accordance with rules 
and regulations preserjbed by the Attorney General. And when said expense 
accounts are made out, as hereinbefore provided and verified on oath before an 
officer authorized by law to administer oaths, they may be allowed and, upon 
certificate of the United States attorney, paid by the United States marshal for 
said district, and the amount of such payments shall be included in said marshal’s 
accounts with the United States, and audited and allowed as provided by law.” 


The act of December 29, 1941, 55 Stat. 875, provides, so far as here 
material : 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That hereafter notwithstanding the provisions 
of the Act of August 23, 1912 (37 Stat. 375; 31 U. S. GO 82), and section 4 of 
Executive Order Numbered 6166, dated June 10, 1933, disbursing officers under 
the executive branch of the Government shall (1) disburse moneys only upon, 
and in strict accordance with, vouchers duly certified by the head of the depart- 
ment, establishment, or agency concerned, or by an officer or employee thereof 
duly authorized in writing by such head to certify such vouchers; (2) make such 
examination of vouchers aS may be necessary to ascertain whether they are in 
proper form, duly certified and approved, and correctly computed on the basis 
of the facts certified; and (3) be held accountable accordingly. 

Sec. 2. The officer or employee certifying a voucher shall (1) be held respon- 
sible for the existence and correctness of the facts recited in the certificate or 
otherwise stated on the voucher or its supporting papers and for the legality 
of the proposed payment under the appropriation or fund involved; (2) be 
required to give bond to the United States, with good and sufficient surety 
approved by the Secretary of the Treasury, in such amount as may be deter- 
mined by the head of the department, agency, or establishment concerned, pur- 
suant to standards prescribed by the Secretary of the Treasury, and under such 
conditions as may be prescribed by the Secretary of the Treasury; and (3) be 
held accountable for and required to make good to the United States the amount 
of any illegal, improper, or incorrect payment resulting from any false, inac- 
curate, or misleading certificate made by him, as well as for any payment pro- 
hibited by law or which did got represent a legal obligation under the appropria- 
tion or fund involved ° : , . . . 


See. 4. Nothing contained herein shall apply to the disbursing functions under 
the jurisdiction of the War Department, the Navy Department (including the 
Marine Corps), and the Panama Canal, except those pertaining to departmental 
salaries and expenses in the District of Columbia. 


As the Department of Justice is not among the establishments 
excepted from the provisions of the latter act, it follows that said act 
is applicable to the expense vouchers of United States district attor- 
neys and their assistants, except so far as it may be rendered inap- 
plicable by subsequent legislation. 

I do not find such inconsistency or incompatibility between the 1941 
and the 1942 statutes, above quoted, as to require the holding “that the 
requirements of the ‘Authorized Certifying Officer Act’ have been 





884 DECISIONS OF THE COMPTROLLER GENERAL 


superseded to the extent that the travel expense vouchers of United 
States Attorneys and their assistants are not required to be certified 
by an authorized certifying officer” (quoting from the second para- 
graph of your letter). Rather, the more reasonable view would 
appear to be that the effect of the 1942 statute is to constitute ‘the 
United States attorney the authorized certifying officer—for purposes 
of the 1941 statute—in respect of the cases to which the 1942 statute 
applies, that is, so far as concerns the monthly travel expense accounts 
of himself and those of his assistants. Accordingly, in that view, the 
United States attorney should certify vouchers submitted on Form 
912 in the space provided for the certifying officer’s certificate but 
affixing after his signature his official title as United States Attorney. 

In view of the fact that United States attorneys and their assistants 
are entitled to reimbursement for the necessary expenses of transpor- 
tation, and to per diem in lieu of subsistence “while absent from their 
official residences”, the official residence of the claimant should be 
stated in the space for “official headquarters”. The word “residence” 
should be substituted for the word “headquarters”, both in that space 
and in the certificate of the United States attorney as certifying 
officer. 

As Form 912 approved February 8, 1944, A-93726, is limited in its 
application to the expense accounts of United States attorneys and 


their assistants, the question of its revision to conform with the fore- 
going will be given consideration by this office in due course. 


(B-41554) 


CONTRACTS—COST-PLUS—EXPENSES OF EMPLOYEES’ MEDICAL 
TREATMENT 


The loss sustained by a cost-plus-a-fixed-fee contractor upon the failure of an 
employee to repay the expenses of private hospitalization and medical treat- 
ment paid on his behalf by the contractor in connection with a non-occupa- 
tional sickness or injury, which expenses were not a legal obligation of the 
contractor arising out of performance of the contract, may not be considered 
as “losses or expenses” within the meaning of the contract for which 
reimbursement is authorized. 


we General Warren to Lt. Col. C. Vanden Bulck, U. S. Army, May 22, 
1944: 


There has been received your letter of April 11, 1944, file reference 
EIDMV-320, requesting a decision as to whether you are authorized 
to make payment on a voucher transmitted therewith stated in favor 
of the Stone and Webster Engineering Corporation, prime contractor 
under cost-plus-a-fixed-fee contract No. W-7401-eng-13 dated June 29 
1942, in the amount of $135.25, representing reimbursement of pay- 
ments made by it in connection with the hospitalization of one Luther 
McDaniel, an employee of the contractor. 
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The papers transmitted with the said voucher disclose that the 
amount thereof comprises payments made to the Knoxville General 
Hospital in the amount of $90.25, and to one J. P. Cullum, M. D., in 
the amount of $45 for professional services rendered to the said 
employee. In support of said payments, there is attached to the 
voucher a letter dated April 10, 1944, from the contractor to the 
District Engineer, U. 8. Engineer Office, Oak Ridge, Tennessee, 
which is, in pertinent part, as follows: 


McDaniel worked as a laborer for Stone & Webster Engineering Corporation 
under Badge No. 42978 and temporarily resided in Hut 16-G on the Project Site, 
as his permanent address was Millport, Alabama. 

This man was reported sick on November 6, 1943 and was taken to our Field 
Hospital for treatment where, on examination by our Dr. H. Stuart Hodges, he 
revealed symptoms of meningitis and was imnfediately removed to the Knoxville 
General Hospital. According to the medical report of Dr. J. P. Cullum, he 
was treated for an undetermined type of meningitis and was discharged as 
cured on November 20, 1948. McDaniel did not have sufficient funds to defray 
the cost of hospitalization, as the Hospital requires a deposit of $30.00 before 
admission, and we were therefore obliged to guarantee the payment of this 
account to the Hospital. Since the date of discharge this man has not returned 
to work on the Project Site and consequently, we have been unable to arrange 
for collection of this debt. 

This section of the State could not possibly supply the manpower requirements 
of so vast an enterprise and in order to prosecute the work in the best interests 
of the Government, we have found it necessary to recruit labor from bordering 
States, as well as more distant points, and to provide lodging on the Project 
Site for all individuals who have forsaken their homes to participate in this 
program which is all important to the war effort. 

Employees suffering from sickness or disease, which in many instances are 
contagious, resulting in disability and confinement to bed must be removed 
from his or her domicile on the Project Site and provided with the necessary 
hospitalization to insure proper care and treatment. 

In the McDaniel case and others of similar nature, we are morally obligated 
to render assistance to such persons who are unable to succor themselves because 
of insufficient funds, inaccessibility to home and friends, and the lack of an 
established program on the Project Site that would provide the necessary care 
and treatment required under these circumstances. 

The insurance coverage provided under the War Department Insurance Rating 
Plan does not provide for non-occupational sickness or injury cases and in our 
opinion additional insurance to cover this classification would not be in the best 
interest of the Government as the anticipated losses by default on the part of 
the individual would be a small percentage of the premium payments for this 
class of insurance. 

Where the individual has returned to work we have been able to secure 
payment in whole or in part in settlement of the account by arranging collec- 
tions on convenient weekly installments. In the case presented herewith the 
employee, Luther McDaniel, did not return to work and our payment to the 
Doctor and the Hospital represents an expense to us under Contract W-7401- 
eng-13. 

Reimbursement is therefore claimed under Article XI, paragraph 1, subpara- 
graph L of our Contract, which provides for losses and expenses not compensated 
by insurance or otherwise. 


Article XI, paragraph 1, subparagraph 7, of the contract, referred 
to in the above quoted letter, is as follows: 


Losses and expenses, not compensated by insurance or otherwise (including 
settlements made with the written consent of the Contracting Officer), actually 
sustained by the A-E-M in connection with the work and found and certified by 
the Contracting Officer to be Just and reasonable unless reimbursement therefor 
is expressly prohibited herein. 
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While, under the terms of the said contract provision, the contractor 
is to be reimbursed for losses and expenses not compensated by in- 
surance or otherwise, said provision, reasonably construed, may be 
considered as covering only such losses and/or expenses as are in- 
curred by the contractor in the discharge of its legal obligations arising 
out of the performance of the contract work. In the present case, 
since it appears that the employee’s illness and subsequent hospi- 
talization did not arise out of his employment with the contractor, it 
is evident that the contractor was not legally obligated to guarantee 
the payment of such expenses. In fact, it is admitted by the contractor 
in its letter of April 10, supra, that it merely felt that its payment of 
the expense was'a moral obligation. Moreover, medical services, by 
their nature, generally are considered as personal to, and properly for 
payment by, the employee concerned and, in the absence of a specific 
contractual provision providing for the payment thereof, the expense 
is not proper for charging to the Government as an allowable item of 
cost under a cost-plus-a-fixed-fee contract. Therefore, and since a 
review of the entire contract fails to disclose any specific provision 
authorizing reimbursement to the contractor for expenditures made 
in connection with the treatment and hospitalization of an employee 
for non-occupational sickness or injury, it must be held that reimburse- 
ment therefor is not authorized. 

Accordingly, the voucher, together with the accompanying papers, 
is returned herewith and you are advised that, for the reasons stated, 
payment thereon is not authorized. 


(B-41674) 


TRANSPORTATION—HOUSEHOLD EFFECTS—SHIPMENT TO POINT 
OTHER THAN NEW STATION 


The uniform transportation-of-household-effects statute of October 10, 1940, and 
Executive regulations thereunder, while not specifically authorizing the 
shipment of household goods of a transferred employee to any point other 
than the new station (22 Comp. Gen. 478), do not preclude shipment at 
Government expense where, incident to an authorized change of station, 
the employee establishes his home at an intermediate point between the 
old and new stations. 

Where, due to the present difficulty of obtaining transportation to Hawaii for 
dependents and household effects, an employee whose station was trans- 
ferred from a point in the United States to Hawaii established his home at 
an intermediate point in the United States, no objection will be made by 
this office to the payment from an available appropriation of the expenses 
of transporting his household effects to the intermediate point, in accordance 
with the act of October 10, 1940, and Executive regulations thereunder. 

Comptroller General Warren to the Chairman, Federal Communications Com- 


mission, May 24, 1944: 


Reference is made to the letter of April 27, 1944, from T. J. 
Slowie, Certifying Officer, as follows: 
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There -was submitted to me for certileation vouchers in the total amount of 
$39.29, covering the transportation of household goods of an employee from 
Port Washington, Wisconsin to Marysville, Washington. The employee, how- 
ever, was transferred from Port Washington to Hawaii. In view of the fact 
that it was practically impossible to transport his family to Hawaii due to 
existing circumstances he was authorzed by the Commission to ship his 
household goods to Marysville where he sent his family. 

It. now appears that there is no provision in Executive Order No. 8588 for 
the shipping of household goods at government expense other than to a perma- 
nent duty station. However, in view of the difficulties in civilian travel and 
things from the continental limits of this country to Hawaii, your opinion is 
desired as to whether the government may pay the expense in the amount 
above-cited or should it be collected from the employee. 

The vouchers have been certified for payment in accordance with the Trans- 
portation Act of 1940 which provides for payment upon presentation without 
audit. 

Section 3 of the act of December 29, 1941, 55 Stat. 876, grants a 
right to certifying officers “to apply for and obtain a decision by the 
Comptroller General on any question of law involved in a payment 
on any vouchers presented to them for certification.” As the question 
submitted in this instance does not involve a question of law the 
decision of which is necessary to the certification of any voucher 
presently before the certifying officer, the matter here involved is not 
one properly for submission by a certifying officer under the authority 
of the referred-to statute. Rather, the question here presented in- 
volves one concerning administrative responsibility and for that rea- 
son reply to the certifying officer’s request is being made to you 
as the head of the executive agency involved. See 19 Comp. Gen. 
150, 400. 


In 22 Comp. Gen. 478, at page 483, this office held: 

* * * (8) While Section 11 of the Regulations (Executive Order No. 9122), 
authorizes transportation of household goods from a point other than the last 
official station of an employee, provided the cost does not exceed the amount it 
would have cost to transport the household goods from the last official station 
to the new, there is no authority under the regulations or the law or the 


President's allocation letters, authorizing reimbursement to any point other 
than the new station of the employee. * * 


While it is true, as indicated in the decision, supra, that the laws 
and regulations thereunder do not specifically authorize the shipment 
of household goods to any point other than the new station of the 
employee, there appears no sound reason why an employee who, inci- 
dent to an authorized change of station, establishes his home at an 
intermediate point between the old and the new stations, may not 
have his household effects shipped to such home at Government 
expense—the cost to the Government being less than the cost would 
have been had the shipment been to his new station. While, ordi- 
narily, the establishment of the home at some intermediate point con. 
templates its location at a point more or less accessible to the employee, 
it is recognized that the transportation of dependents and household 
effects to Hawaii at the present time—if not absolutely prohibited 
for military reasons—presents great difficulties; and, accordingly, 

598796—44—-vol. 2358 
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this office will not object to the otherwise proper payment from appro- 
priated funds available for the transportation of household effects 
specifically, or the “transportation of things” generally (see section 
201 (b) of Public Law 90, approved June 26, 1943, 57 Stat. 195), for 
the shipment of household effects of the employee here involved be- 
tween his former station at Fort Washington, Wisconsin, and Marys- 
ville, Washington, as incidental to his transfer to Hawaii, provided, 
of course, the regulations issued by the President in Executive Orders 
8588, 9122, and 9223, otherwise are complied with. 


(B-41957) 


MEDICAL TREATMENT—PRIVATE—EXPENSES OF PREVENTIVE 
TREATMENT FOR CIVILIAN EMPLOYEES 


The purchase of drugs and their administration by a private physician to 
Weather Bureau employees as an immediate preventive measure after the 
employees were exposed in the line of duty to spinal meningitis, epidemic 
variety, and in order to obviate the possibility of the employees being quar- 
antined and the resultant closing of the station, may be considered as having 
been necessary from an administrative standpoint and primarily for the 
benefit of the Government, rather than the employees, so as to justify payment 
of the expenses thereof from the Bureau’s appropriation for salaries and 
expenses. 


Acting Comptroller General Yates to D. Y. Engell, Department of Commerce, 
- May 24, 1944: 


I have your letter of May 10, 1944 (MAT/THE/Hi), as follows: 


Subject: Legality of purchases. 

Reference: Attached vouchers (two) in favor of Dr. Harry Mandell for Profes- 
sional Services in the amount of $3.00 and San Bruno Pharmacy 
for drugs in the amount of $7.20. 


Deak Sim: The above referenced vouchers have been presented to me for ap- 
proval as authorized certifying officer for payment from the appropriation 
“1341400.001, Salaries and Expenses, Weather Bureau, Department of Commerce 
(all other expenditures, 1944).” 

Under the provision of Section 3 of the Act of December 29, 1941, 55 Stat. 876, 
your decision is respectfully requested as to whether or not the expenses on the 
vouchers are legally payable from the appropriation referred to above. 


The voucher for $7.20 for purchases of drugs contains a statement 
as follows: 


The drugs purchased and for which this voucher is submitted in payment were 
necessary in order to take immediate preventive measures after all airport 
Weather Bureau employees were exposed in the line of duty to spinal menin- 
gitis, epidemic variety, by CAA employee hospitalized on evening preceding this 
action. The action taken was the same as that taken by the CAA and was based 
upon medical advice. The physician in charge of the CAA case was of the 
opinion that quarantine of exposed personnel would be unnecessary if these 
measures followed. Quarantine of Weather Bureau personnel would have closed 
the station, since all were exposed. 


The other voucher for $3 for professional services contains the fol- 
lowing explanation : 


Services of a physician in private aiatinn secured after inability to locate 
representatives of Public Health Service within a practicable distance. Action 
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taken upon advice of physician in charge of case of epidemic meningitis among 
CAA personnel, and co-ordinated with similar action by CAA. Original purpose 
of action: to take reasonable precautionary measures against contagion of per- 
sonnel exposed, and to obviate possible quarantine of Weather Bureau and CAA 
quarters. 


The appropriation proposed to be charged, Salaries and Expenses, 
Weather Bureau, 1944, act of July 1, 1943, 57 Stat. 300, Public Law 
105, provides, in pertinent part, as follows: 

* * © For salaries and expenses necessary for carrying into effect in the 
United States and possessions, on ships at sea, and elsewhere when directed 
by the Secretary of Commerce, the provisions of sections 1 and 3 of an Act 
approved October 1, 1890 (15 U. S. C. 311-3138), and section 803 of the Civil 
Aeronautics Act of 19388 (49 U. 8. C. 603), including investigations of atmos- 


pheric phenomena; cooperation with other public agencies and societies and in- 
stitutions of learning * * *. 


In decision of July 14, 1942, 22 Comp. Gen. 32, it was stated: 


* * * this office has held that where the circumstances are such that 
medical attention to an employee—including inoculation or vaccination to which 
these examinations seem more or less akin in view of their precautionary nature— 
may be considered as primarily for the benefit of the Government rather than 
the employee, the expense thereof may properly be paid from appropriated funds. 
2 Comp. Dec. 847; 6 id. 447; 60 MS Comp. Dec. 1425; A-29752, December 17, 
1929; A-32786, August 8, 1980; A-97344, August 26, 1938. Cf. 15 Comp. Gen. 20. 


See, also, decisions B-26915, June 30, 1942; B-33058, March 23, 1943; 
and B-34228, May 21, 1943. Cf. 22 Comp. Gen. 243. 

The purchase and administration of the drugs under the stated 
facts and circumstances appear to have been necessary from an ad- 
ministrative standpoint and primarily for the benefit of the Govern- 
ment rather than the employee. Accordingly, in line with the rule 
laid down in the decisions, supra, the two vouchers, if otherwise 
regular, may be processed for payment. 

The vouchers are returned herewith. 


(B-40114) 


PAY—LONGEVITY—CONTRACT SURGEONS 


Contract surgeons serving full time, whose pay is fixed by section 1 of the 
Pay Readjustment Act of 1942 as that of the second period, are not en- 
titled to longevity increases in pay for prior military service as authorized 
for officers paid under the provisions of said section. 

While the Pay Readjustment Act of 1942, which fixes the pay of contract sur- 
geons serving full time as that of the second period, did not continue, as 
such, the specific provision in the act of June 10, 1922, for the payment 
of rental and subsistence allowances to such persons, otherwise proper pay- 
ments of the allowances will not be questioned in the audit and settlement, 
of accounts. 


— Comptroller General Yates to Col. R. B. Conner, U. S. Army, May 25, 


By indorsement dated February 5, 1944, there was transmitted to 
this office your letter of December 17, 1948, with enclosures, request- 
ing decision whether payment is authorized on a voucher transmitted 
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therewith in favor of Joseph S. Hart, contract surgeon, U. S. Army, in 
the amount of $2,037.07, representing longevity increase in pay as 
a contract surgeon, serving full time, for the period October 9, 1942, 
to November 30, 1943, based on over 30 years of prior military service. 

In decision of July 30, 1930, A-32297, considering the provisions of 
section 1 of the Pay Readjustment Act of 1922, 42 Stat. 626, 627, it 
was held that contract surgeons serving full time were not entitled to 
count prior-service as contract surgeons serving full time for longevity 
pay purposes, it being stated that such contract surgeons were not 
entitled to longevity pay in any event. The pertinent provisions of 
the 1922 act were as follows: 

Every officer paid under the provisions of this section shall receive an increase 
of 5 per centum of the base pay of his period for each three years of service up 
to taaaty — eine 


o * 

The sous aos of this os shall apply equally to as si serving, not as 
commissioned officers in the Army, or in the other services mentioned in the title 
of this Act, but whose pay under existing law is an amount equivalent to that of 
a commissioned officer of one of the above grades, those receiving the pay of 
colonel, lieutenant colonel, major, captain, first lieutenant, and second lieutenant, 
being classified as in the sixth, fifth, fourth, third, second, and first periods, re- 
spectively. * * * Contract surgeons serving full time shall have the pay and 
allowances for subsistence and rental authorized for officers serving in their second 
pay period. * * * [Italics supplied.] 

The decision referred to was based, inter alia, on the fact that specific 
provision having been made for the pay and allowances for rental and 
subsistence for contract surgeons serving full time, such provision was 
exclusive and, since longevity pay was not expressly authorized for 
contract surgeons, they were not entitled to such benefits. 

Section 1 of the Pay Readjustment Act of 1942, 56 Stat. 359, provides, 
in part, that the pay of the second period shall be paid, inter alia, to 
contract surgeons serving full time, and further that every officer paid 
under the provisions of such section shall receive an increase of 5 per 
centum of the base pay of his period for each 3 years of service up to 
30 years. 

It long has been held that a contract surgeon of the Army is not an 
officer. Byrnes v. United States, 26 C. Cls. 302. However, it is con- 
tended that the fact that Dr. Hart is not an officer does not. preclude 
him from receiving longevity pay in view of the provisions of the 
twelfth paragraph of the said section 1 of the 1942 act, which provides 
that— 

The provisions of this Act shall apply equally to those persons serving, not as 
commissioned officers in the Army or in the other services mentioned in the title 
of this Act, but whose pay under existing law is an amount equivalent to that of 
a commissioned officer of one of the above grades, those receiving the pay of 
colonel, lieutenant colonel, major, captain, first lieutenant, and second lieutenant, 
being classified as in the sixth, fifth, fourth, third, second, and first periods, 
respectively. 

The effect of the above-quoted provision of the 1942 act is to make all 
the provisions of such act applicable to those persons who are not com- 
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missioned officers but whose pay is fixed by assimilation to the pay of 
commissioned officers. However, the pay of a contract surgeon serving 
full time is not fixed by assimilation, but is fixed expressly as the pay of 
the second period which, under the act, is $2,000 per annum. It is 
the same as though the act had provided that contract surgeons, serv- 
ing full time, would be entitled to pay at the rate of $2,000 per annum. 
Furthermore, it is significant to note that, except for officers who were 
in the service on June 30, 1922, service as a contract surgeon serving 
full time may not be counted for longevity pay purposes. See the 
eleventh paragraph of section 1 of the Pay Readjustment Act of 1942, 
as amended by the act of December 2, 1942, 56 Stat. 1037. It appears 
obvious that there was no purpose to permit the crediting of prior com- 
missioned service and thus create a situation where they could count 
all kinds of service having little or no relation to the duties they are 
currently performing to the exclusion of their contract surgeon service. 
That fact alone would tend to negative the implication that Congress 
intended contract surgeons to receive longevity pay. Payment on 
the voucher submitted with your letter is not authorized, the voucher 
is being retained in this office. 

The question arises as to whether contract surgeons serving full time 
now are entitled to rental and subsistence allowances since the specific 
provision therefor contained in the 1922 pay act was not continued, as 
such, in the 1942 pay act. While the matter is not altogether free from 
doubt, viewing the act as a whole and the evident purpose and intent 
sought to be accomplished by transposition of the pay and allowance 
provision applicable to contract surgeons as contained in the 1922 pay 
act to the “second pay period” provision applicable generally to officers 
contained in the present law, the conclusion appears warranted that 
payment of rental and subsistence allowances to such contract surgeons 
is not affected by such change in language. Accordingly, otherwise 
proper payments of rental and subsistence allowances to contract sur- 
geons will not be questioned in the audit and settlement of accounts. 


(B-41984) 


FEDERAL TRANSPORTATION TAX—REIMBURSEMENT TO OFFICERS 
TRAVELING IN MILEAGE STATUS 


Navy officers traveling in a mileage status may not be reimbursed for the tax 
imposed by section 3469 of the Internal Revenue Code on amounts paid for 
the transportation of persons, in addition to the 8 cents per mile allowance 
prescribed by section 12 of the Pay Readjustment Act of 1942 to which they 
are entitled when not furnished transportation on Government transporta- 
tion requests pursuant to the act of June 12, 1906. 

While, in view of the Government’s exemption, payment of the transportation 
tax imposed by section 3469 of the Internal Revenue Code is not required 
when officers traveling in a mileage status are furnished transportation on 
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Government transportation requests pursuant to the act of June 12, 1906— 
for which a deduction of 3 cents per mile is made from the officer’s mileage 
account—there would be no legal basis for avoidance of the tax on sleeping 
and parlor car accommodations by use of transportation requests, in view 
of the inhibition in the 1906 act as to the furnishing of transportation requests 
for such accommodations to officers traveling in a mileage status. 


—— Comptroller General Yates to the Secretary of the Navy, May 26, 


There has been considered your letter of May 12, 1944, in which you 
request decision whether an officer of the Navy traveling in a mileage 
status may be reimbursed for taxes which he is required to pay either 
on transportation charges or Pullman accommodations and whether, 
if reimbursement of any such tax is authorized, reimbursement should 
be limited to the tax on lowest first-class accommodations available by 
the transportation facility used or on the type of accommodations 
actually secured. 

Section 3469, Chapter 30, of the Internal Revenue Code, as added 
by section 554 of the Revenue Act of 1941, 55 Stat. 721, and amended 
by section 609 of the Revenue Act of 1942, 56 Stat. 977 (26 U. S. C. 
8469 (a) and (c)) provides that there shall be imposed upon the 
amount paid within the United States for transportation of persons 
by rail, motor vehicle, water or air, within or without the United States, 
and for seating or sleeping accommodations in connection with such 
transportation, a tax equal to 10 per centum of the amount so paid. 
Section 3469 (f) (1) provides that such tax shall not apply, inter 
alia, to the payment for transportation or facilities furnished to the 
United States. By amendments contained in section 307 of the Rev- 
enue Act of 1943, Public Law 235, enacted February 25, 1944, 58 Stat. 
64, such exemption, inter alia, is to be terminated June 1, 1944. How- 
ever, section 307 (c) of the latter act, 58 Stat. 66, provides: 

Power of Secretary of Treasury to Authorize Exemption.—Notwithstanding 
the amendments made by this section, the Secretary of the Treasury may authorize 
exemption from the taxes imposed by Chapter 19, 29, or 30 of the Internal Reve- 
nue Code as to any particular articles or services, or class of articles or services, 
to be purchased for the exclusive use of the United States, if he determines that 
the imposition of such taxes with respect to such articles or services, or class 
of articles or services, will cause substantial burden or expense which can be 


avoided by granting tax exemption and that the full benefit of such exemption, if 
granted, will accrue to the United States. * * * [Italics supplied.] 


By virtue of the authority vested in the Secretary of the Treasury 
by the said section 307(c) the Acting Secretary of the Treasury on 
April 29, 1944, authorized exemption “from the tax imposed by section 
3469 of the Internal Revenue Code (26 U. S. C. 3469) as to any payment 
for transportation of persons furnished to the United States upon a 
United States Government transportation request.” See Frprran 
Reotster, May 2, 1944, page 4615. 

Under the provisions of section 12 of the Pay Readjustment Act of 
1942, 56 Stat. 364, officers of the Navy, when traveling under competent 
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orders without troops, are entitled to receive a mileage allowance at 
the rate of 8 cents per mile, the distance to be computed by the short- 
est usually traveled route and “existing laws providing for the issue 
of transportation requests to officers of the Army traveling under 
competent orders, and for deduction to be made from mileage accounts 
when transportation is furnished by the United States, are hereby 
made applicable to all the services mentioned in the title of this Act”, 
which title includes the Navy. The act of June 12, 1906, 34 Stat. 240, 
246, contains the following: 

* * * That officers who so desire may, upon application to the Quarter- 
master’s Department, be furnished under their orders transportation requests 
for the entire journey by land, eaclusive of sleeping and parlor car accommo- 
dations, or by water; and the transportation so furnished shall, if travel was 
performed under a mileage status, be a charge against the officer’s mileage ac- 
count, to be deducted at the rate of three cents per mile by the paymaster pay- 
ing the account, and of the amount so deducted there shall be turned over to an 
authorized officer of the Quartermaster’s Department three cents per mile for 
transportation furnished, except over any railroad which is a free or fifty per 
centum land-grant railroad, for the credit of the appropriation for the transpor- 
tation of the Army and its supplies: And provided further, That when the estab- 
lished route of travel shall, in whole or in part, be over the line of any railroad 
on which the troops-and supplies of the United States are entitled to be .trans- 
ported free of charge, or over any fifty per centum land-grant railroad, officers 
traveling as herein provided for shall, for the travel over such roads, be furnished 
with transportation requests, exclusive of sleeping and parlor car accommodations, 
by the Quartermaster’s Department: And provided further, That when transpor- 
tation is furnished by the Quartermaster’s Department, or when the established 
route of travel is over any of the railroads above specified, there shall be deducted 
from the officer’s mileage account by the paymaster paying the same three cents 


per mile for the distance for which transportation has been or should have been 
furnished * * * [Italics supplied.] 


Under the provisions of the laws referred to, an officer of the Navy 
traveling in a mileage status is entitled to mileage at the fixed rate of 
8 cents a mile for the distance involved, computed over the shortest 
usually traveled route, less 3 cents for each mile for which the Govern- 
ment furnished transportation or for each mile for which transpor- 
tation should have been furnished over a land-grant railroad as re- 
quired by the said act of June 12, 1906. The said mileage allowance 
is payable without regard to the actual expenses incurred by the officer 
in performing the travel; that is, an officer traveling in a mileage 
status is entitled to payment at the prescribed rate per mile whether 
the actual expenses incurred in connection with his travel are more or 
less than such allowance. The allowance appears generally ample to 
cover all expenses of first-class rail travel and Pullman accommoda- 
tions, including the tax here involved, and, if an officer chooses to travel 
less expensively or otherwise to effect savings, he, and not the Govern- 
ment, profits thereby. It seems clear, therefore, that the exemption 
of such officers from the transportation tax would be for the sole bene- 
fit of such officers and that the benefit would not “accrue to the United 
States” as expressly stipulated in section 307 (c) of the Revenue Act 
of 1943, supra. To reimburse officers for transportation taxes in addi- 
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tion to paying them the statutory mileage allowance not only is not au- 
thorized by statute but would have the effect of exempting them from 
such taxes apparently contrary to the intendment of the said pro- 
visions of section 307 (c) and the exemption authorization of the Sec- 
retary of the Treasury issued thereunder. In those cases where a 
transportation request is furnished for the travel directed, the law 
requires a deduction of 3 cents per mile from the officer’s mileage ac- 
count and said deduction at the rate prescribed is required irrespective 
of whether the actual cost to the Government for the transportation 
‘furnished may be more or less than 3 cents per mile. The Govern- 
ment must pay the carrier in such cases, and, hence, the full benefit of 
the exemption from the transportation tax will accrue to the United 
States. Presumably, it is for such reasons that the Secretary of the 
Treasury has limited the exemption to payment for transportation fur- 
nished upon Government transportation requests. 

A tax on the amount paid for transportation of persons, similar to 
the tax imposed by section 3469 of the present Internal Revenue Code, 
supra, was imposed by section 500 of the act of October 3, 1917, 40 Stat. 
314, and, with respect to the tax there levied, it was held that an officer 
of the Army traveling in a mileage status and who was required to 
pay the tax was not entitled to reimbursement thereof. See 25 Comp. 
Dec. 473; id. 532; decision dated April 26, 1919, 89 M. 8. Comp. Dec. 
634; of. 24 Comp. Dec. 277; id. 289. In the decision of April] 26, 1919, 


there was considered the right of an officer of the Army traveling in a 
mileage status to reimbursement of tax paid by him on railroad fare 
and Pullman fare and it was stated: 


The decisions of this office dated November 13 and 17, 1917 (24 Comp. Dec., 277 
and 289), relating to war tax on transportation in cases of Government officers or 
employees whose travel is paid for by transportation requests, cash, or mileage 
books, are not applicable to cases of Army officers traveling in a mileage status. 

The decisions dated December 28, 1918, and January 29, 1919 (25 Comp. Dec., 
473 and 532), are applicable and are to the effect that the costs (including the 
war tax), incident to the travel of an officer on duty under orders without troops, 
are to be borne by the officer himself and he is not entitled to the reimbursement 
of any such expense, the mileage allowance being the only allowance to be made 
on account of such travel. 


Accordingly, I am constrained to hold that there would be no author- 
ity to reimburse officers of the Navy, in addition to payment of the 
statutory mileage allowance, for taxes imposed on transportation or 
Pullman accommodations procured by them while traveling in a mile- 
age status, and since, under the said act of June 12, 1906, an officer 
traveling in a mileage status legally may not be furnished transporta- 
tion requests for sleeping and parlor car accommodations, there would 
be no legal basis for the avoidance of the tax on such accommodations 
by the use of transportation requests. See 25 Comp. Dec. 473. 
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(B-41592) 


PAY; RENTAL AND SUBSISTENCE ALLOWANCES—CAPTURED, IN- 
TERNED, ETC., OFFICERS—EFFECT OF CONDITION CHANGES DUR- 
ING ABSENCE 


While an officer in a missing status is entitled under section 2 of the act of March 
7, 1942, to have credited to his account the same pay and allowances to which 
he was entitled at the beginning of the absence, such credits are not required 
or authorized to be continued upon the known happening of an event which 
would change the conditions affecting such pay and allowances, the statute, 
in this respect, not contemplating that the status of a missing person for 
pay purposes be determined differently from that of any other officer on 
active duty, not in a missing status, whose pay and allowances are affected 
by a change of conditions. 

The provision in section 2 of the act of March 7, 1942, authorizing, in the case of 
persons absent in a missing, captured, etc., status, the continuance of the same 
pay and allowances to which they were entitled at the beginning of the 
absence, does not contemplate the continued crediting to the account of an 
officer, who is a prisoner of war, of rental and subsistence allowances on 
account of dependents (lawful wife) on and after the date his wife became 
a member of the Marine Corps Women’s Reserve, by reason of which she 
thereafter was furnished subsistence and quarters by the Government or 
was paid a monetary allowance in lieu thereof. 

A Marine Corps officer who, when captured by the enemy and while entitled to 
rental allowance for dependents (lawful wife), was on field duty with no 
likelihood of a certification, pursuant to section 6 of the Pay Readjustment 
Act of 1942, as amended, as to the necessity for procuring quarters at his own 
expense, is to be considered, for purposes of rental allowance subsequent to 
the date his wife became a member of the Marine Corps Women’s Reserve, as 
an officer without dependents whose rights are limited to those of an officer 
on field duty and, hence, not entitled under séction 2 of the missing persons 
statute of March 7, 1942, to be credited with rental allowance in his own right. 

The increased subsistence allowance authorized by section 5 of the Pay Readjust- 
ment Act of 1942 on account of a lawful wife should not be credited to an 
officer whose wife is on active duty as a member of the armed forces and is 
furnished subsistence in kind or is paid a cash allowance in lieu thereof. 


neranoes Comptroller General Yates to the Secretary of the Navy, May 27, 


Reference is made to the letter of April 21, JAG:II: WJG:z 
A16-2(3) /L16-7, enclosing a letter from the Commandant, U. S. 
Marine Corps, dated April 17, 1944, relative to questions concerning 
rental and subsistence allowances authorized to be credited to officer 
prisoners of war whose dependents subsequently became members of 
the armed services. The specific questions presented are set forth in 
paragraphs 8 and 9 of said letter of the Commandant, as follows: 


8. Section 2 of the Act of 7 March, 1942, supra, provides that a person captured 
by the enemy shall be entitled to receive or to have “credited to his account the 
same pay and allowances” to which he was entitled at the time of the beginning 
of the absence or may become entitled to thereafter. In view of the language 
used in section 2 of the Act of 7 March, 1942, supra, and of the circumstances 
related in paragraph 1 hereof it is requested that the Comptroller General of the 
United States be asked to render an opinion on the following questions: 

(a) Is an officer who is a prisoner of war entitled to continue to have credited 
to his account the same rental allowance to which he was entitled at the time 
of the beginning of the absence on and after the date his dependent wife enlists in 
the Marine Corps Women’s Reserve? 

(b) If the answer to (a) is in the negative, is an officer who is a prisoner 
of war entitled to have credited to his account the rental allowance as an officer 
of the sixth pay period without dependents on and after the date his dependent 
wife enlists in the Marine Corps Women’s Reserve? 
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(c) Is an officer who is a prisoner of war entitled to continue to have credited 
to his account the subsistence allowance as an officer of the sixth pay period 
with dependents on and after the date his dependent wife enlists in the Marine 
Corps Women’s Reserve? 

9. As previously pointed out there appears to be no requirement of law other 
than that an officer have a dependent, as defined in Section 4 of the Pay Read- 
justment Act of 1942, supra, to entitle an officer to the payment of the subsistence 
allowance as with dependents as provided in Section 5 of said Act. Therefore, 
is an officer whose pay account is not affected by the provisions of Section 2 of 
the Act of 7 March, 1942, supra, and whose dependent wife is a member of the 
Armed Services, entitled to continue to be credited and paid the subsistence 


allowance as with dependents as provided for in Section 5 of the Pay Readjust- 
ment Act of 1942? 


The example referred to in the letter as giving rise to the questions, 
was that of an officer who when taken a prisoner of war was attached 
to and serving with the Fourth Marines in the Field, and who, at the 
time of his capture by the enemy, was in receipt of pay and allowances 
of the sixth pay period with dependents (lawful wife). Subsequent 
to the date on which the officer was taken prisoner his wife enlisted 
in the Marine Corps Women’s Reserve. 

Sections 5 and 6 of the Pay Readjustment Act of June 16, 1942, 56 


Stat. 361, as amended by the act of March 6, 1943, 57 Stat. 18, Public 
Law 5, provide as follows: 


Sec. 5. Each commissioned officer on the active list, or on active duty, below 
the grade of brigadier general or its equivalent, in any of the services mentioned 
in the title of this Act, shall be entitled at all times, in addition to his pay, to a 
money allowance for subsistence. The value of one subsistence allowance is 
hereby fixed at 70 cents per day. To each officer of any of the said services 
receiving the base pay of the first, second, third, or sixth period the amount of 
this allowance shall be equal to two subsistence allowances, and to each officer 
receiving the base pay of the fourth or fifth period the amount of this allowance 
shall be equal to three subsistence allowances: Provided, That an officer with no 
dependents shall receive one subsistence allowance in lieu of the above allowances. 

Sec. 6. Except as otherwise provided in this section, each commissioned 
officer below the grade of brigadier general or its equivalent in any of the serv- 
ices mentioned in the title of this Act, while either on active duty or entitled 
to active-duty pay shall be entitled at all times to a money allowance for rental 
of quarters. 

To an officer having a dependent, receiving the base pay of the first period the 
amount of said allowance shall be $60 per month, to such an officer receiving the 
base pay of the second period the amount of this allowance shall be $75 per 
month, to such an officer receiving the base pay of the third period the amount 
of this allowance shall be $90 per month, to such an officer receiving the base pay 
of the fourth period the amount of this allowance shall be $105 per month, and 
to such an officer receiving the base pay of the fifth or sixth period the amount of 
this allowance Shall be $120 per month. 

To an officer having no dependents, receiving the base pay of the first period 
the amount of said allowance shall be $45 per month, to such an officer receiving 
the base pay of the second period the amount of such allowance shall be $60 per 
month, to such an officer receiving the base pay of the third period the amount 
of said allowance shall be $75 per month, to such an officer receiving the base 
pay of the fourth period the amount of said allowance shall be $90 per month, 
and to such an officer receiving the base pay of the fifth or sixth period the 
amount of said allowance shall be $105 per month. 

No rental allowance shall accrue to an officer having no dependents while he 
is on field duty unless his commanding officer certifies that he was necessarily 
required to procure quarters at his own expense, or while on sea duty, except for 
temporary periods of sea duty not exceeding three months, nor shall any rental 
allowance accrue to an officer with or without dependents who is assigned 
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quarters at his permanent station unless a competent superior authority of the 
service concerned certifies that such quarters are not occupied because of being 
inadequate for the occupancy of the officer and his dependents, if any, and such 
certification shall be conclusive: Provided, That an officer although furnished 
with quarters shall be entitled to rental allowance as authorized in this section 
if by reason of orders of competent authority his dependents are prevented from 
occupying such quarters. 


Section 2 of the act of March 7, 1942, 56 Stat. 144, provides in 
pertinent part as follows: 

Any person who is in active service and is officially reported a8 missing, missing 
in action, interned in a neutral country, or captured by an enemy shall, while so 
absent, be entitled to receive or to have credited to his account the same pay and 
allowances to which such person was entitled at the time of the beginning of the 
absence or may become entitled to thereafter * * *. 

The purpose of said section 2 is to authorize the continuation of 
the pay and allowances of persons in a status as described therein 
from the beginning of the absence, based upon the amounts to which 
such persons were legally entitled to receive and, by providing in 
the last clause of the quoted sentence for future credits predicated 
upon the amounts such persons “may become entitled to thereafter”, 
it evidently was contemplated that situations would arise which would 
affect or change the amount of the credit from that based upon the 
pay and allowances to which such persons were entitled at the time 
of the beginning of the absence. While an officer in a missing status 
is entitled to have credited to his account the same pay and allowances 
to which he legally was entitled at the beginning of the absence, such 
credits are not required or authorized to be continued upon the known 
happening of an event which would change the conditions affecting 
such pay and allowances. In this respect it is not to be presumed 
that the statute contemplates that the pay status of a missing person 
is to be computed differently from that of any other officer on active 
duty, not in a missing status, whose pay and allowances obviously are 
affected upon the happening of changed conditions. Cf. 23 Comp. 
Gen. 21. An officer not in a missing status would not be entitled to a 
continuation of rental allowance for a wife following her death or 
upon cessation of the marital relationship; and the same rule is to be 
applied in the case of a missing officer. Similarly, the same rule 
would be for application, insofar as rental allowance for dependents 
is concerned, when the dependents occupy. public quarters, whether 
(1) such occupation of quarters be an incident to their relationship 
to the officer, that is, the assignment to him of quarters for his de- 
pendents, or (2) because of the dependent’s status as a member of 
the armed forces by reason of which she is furnished quarters in kind 
or paid a cash allowance in lieu thereof. 22 Comp. Gen. 955; 23 id. 
216, 227, answer to question 14 (b). 

The lawful allowances of an officer do not include increased sub- 
sistence and rental allowances on behalf of a wife who is a member 
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of the Marine Corps Women’s Reserve and who is furnished quarters 
and subsistence by the Government, or is paid a monetary allowance 
in lieu thereof. Accordingly, questions (a) and (c) are answered in 
the negative. 

From the facts presented it appears that the officer was operating 
against an enemy and was on duty in the field at the time of capture 
receiving rental allowance for dependents because Government quar- 
_ ters were not available for her occupancy, and it may be assumed that 
during such activity prior to capture there was no proper basis for 
application of the provisions of the fourth paragraph of section 6 
of the act of June 16, 1942, as amended, 57 Stat. 13. That is to say, 
the officer presumably was utilizing such quarters or shelter as the 
circumstances of his situation permitted with no likelihood of the 
ineurrence of personal expenses by virtue of inadequacy which 
would justify or warrant certification to the necessity for procuring 
quarters at his own expense. Hence, for the purpose of rental allow- 
ance subsequent to the date that his wife became a member of the 
Marine Corps Women’s Reserve, it must be held that the missing 
officer was an officer without dependents whose rights are limited to 
those of an officer on field duty. Accordingly, he is not entitled to 
credit of rental allowance in his own right. Question (b) is answered 
in the negative. 

An officer should not be credited with increased subsistence allow- 
ance on account of his wife while she is serving on active duty in the 
armed forces where subsistence is furnished her in kind, or she is paid 
a cash allowance in lieu thereof. See 23 Comp. Gen. 216, supra. Ac- 
cordingly, the question contained in paragraph 9 of the Commandant’s 
letter is answered in the negative. 


(B-41686) 


TRAVELING EXPENSES—FARES—LOWEST FIRST-CLASS LIMITATION— 
LIABILITY FOR TRANSPORTATION TAX ON EXCESS FARE FOR SU- 
PERIOR ACCOMMODATIONS 


While a Government traveler who obtains superior travel accommodations by 
the use of Government transportation request is required, in view of the 
lowest first-class fare imitation of the act of March 3, 1933, to refund the 
difference between the cost of the lowest first-class rate by the transporta- 
tion facility used and the cost of the superior accommodations, the Federal 
transportation tax on such difference need not be collected where the 
superior accommodations are obtained in order the better to serve the Gov- 
ernment’s interest or to effect an economy in the Government’s behalf, 
rather than for the comfort and convenience of the traveler. 


Acting Comptroller General Yates to the Director, Division of Central Adminis- 
trative Services, Office for Emergency Management, May 27, 1944: 


There has been considered your letter of April 26, 1944, as follows: 
The Act of March 3, 1933;5 U. 8. C. A. 73b, provides: 


“Whenever by or under authority of law actual expenses for travel may be 
allowed to officers or employees of the United States, such allowance, in the case 
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of travel ordered after March 3, 1933 shall not exceed the lowest first-class rate 
by the transportation facility used in such travel.” 

The several accounting officers of the United States have consistently held 
that this Act prohibits the use of superior accommodations at Government ex- 
penses except on extra fare trains or other trains which do not carry upper or 
lower berth accommodations. 22 C. G. 1122. 

I am fully cognizant of the numerous decisions which have been rendered 
which state that this act admits of no exception and that the fact that no upper 
or lower berth accommodations can be obtained does not authorize the payment 
for superior accommodations from appropriated monies. Decision B-39508 dated 
February 2, 1944 [23 Comp. Gen. 562: 14 C. G. 460: 23 id. 9: 28 id. 290]. 

Because of the tremendous railroad traffic resulting from the war conditions 
and the restriction on other modes of transportation, it has become extremely 
difficult for Government travelers to obtain upper or lower berth accommodations 
when necessary, and as a result, the travelers are faced with the choice of either 
obtaining superior accommodations at additional personal expense or remaining 
over at their temporary post of duty until such accommodations can be obtained, 
thus incurring per diem expenses which in many cases are in excess of the extra 
cost of superior accommodations. On the other hand other Government em- 
ployees have in many cases obtained superior accommodations by the use of Gov- 
ernment transportation requests and have refunded to the Government the differ- 
ence between the cost of lower berth and the superior accommodations used 
While there is no question in respect to the requirement of refunding the differ- 
ence in cost between lower berth and the superior accommodations used, the ques 
tion as to whether the employee is required to refund to the Government the 
difference in tax on these two types of accommodations has presented itself. 

We feel that since the trip itself is on official Government business and since 
the Government is not required to pay any portion of this tax, and that in such 
cases the use of superior accommodations was to effect an economy in the Gov- 
erment’s behalf, that the employee should not be required to refund the difference 
between the tax on lower berth and the superior accommodations used. 

In this respect it should be noted that the language in the Act of March 3, 1933, 
supra, provides Such allowances * * * shall not exceed the lowest first-class 
rate by the transportation facility used in such travel.” [Italics supplied.] It 
would appear that to require the employee to refund only the difference between 
the cost of lower berth and superior accommodations, exclusive of tax, would 
constitute compliance with the statute in view of the fact that the Government 
itself is not required to pay the additional tax and, therefore, the appropriate 
appropriation would not be charged with any portion of the cost of superior 
accommodations. 

Accordingly, I would appreciate your advising me whether a Government em- 
ployee traveling on official Government business who uses superior accommoda- 
tions is required to refund in addition to the difference in cost between lower 
berth and the superior accommodations used, the difference in tax between these 
two types of accommodations. 


While as between a traveler and a common carrier, the burden of the 
Federal tax on passenger transportation is borne by the traveler, 
nevertheless the tax does not represent a part of the charge for the 
transportation furnished, but rather is a charge representing a pecuni- 
ary burden imposed for the support of the Government. Compare 22 
Comp. Gen. 583, 623; decision of January 7, 1943, B-31455. Hence, in 
any case where superior accommodations are used primarily for the . 
benefit of the Government rather than for the comfort or convenience 
of the employee, the transportation tax should not be considered as a 
part of the “allowances” for superior accommodations, the payment 
of which is prohibited by the provisions of the act of March 3, 1933, 
47 Stat. 1516, quoted in the first paragraph of your letter. 
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Therefore, where it is apparent from the record as presented in a 
particular case that the employee was required to obtain superior 
accommodations in order the better to serve the interests of the Gov- 
ernment or to effect an economy in the Government’s behalf rather than 
having obtained such accommodations as a matter of choice for his 
own comfort or convenience, the employee should be required to re- 
fund only the difference between the cost of the lowest first-class rate 
by the transportation facility used and the cost of the superior accom- 
modation used, exclusive of tax. 

Accordingly, the question posed in the concluding paragraph of your 
letter is answered in the negative. 


(B-41950) 


DOUBLE COMPENSATION, ETC.—FEDERAL EMPLOYEES 
SERVING AS NURSES’ AIDS 


In the case of full time Federal employee receiving $2,000 or more per annum, 
the payment of $1 per annum compensation for services under appointments 
as nurses’ aides outside of their regular hours of work would constitute pay- 
ment of “salary” in contravention of the prohibition in the dual compensation 
statute of May 10, 1916, as amended, against the payment of more than one 
salary to a person if the combined amount of the salaries exceeds $2,000 per 
annum. 

The furnishing of subsistence and lodging in kind, when necessary for the benefit 
of the Government, to full time Federal employees while they are serving as 
nurses’ aides in Government hospitals outside of their regular hours of work 
does not constitute “salary” within the meaning of the prohibition in the 
act of May 10, 1916, as amended, against the payment of more than one salary 
to a person if the combined amount of the salaries exceeds $2,000 per annum ; 
nor is it to be regarded as payment of salary or allowances within the 
meaning of the other dual compensation statutes (sections 1764 and 1765, 
Revised Statutes, and the act of July 31, 1894, as amended). 

Part time or intermittent employment of a regular full time Federal employee as 
a nurses’ aide in a Government hospital does not constitute the “holding of an 
office to which compensation is attached” within the meaning of the act of 
July 31, 1894, as amended, prohibiting persons whose annual compensation in 
one office amounts to $2,500 or more from holding another office to which com- 
pensation is attached. 

A nurses’ aide employed in a Government hospital on a part time or intermittent 
basis is not an “officer or clerk,” and, therefore, where regularly employed 
Federal personnel are engaged, outside their regular hours, on a part time 
or intermittent basis as such nurses’ aides, the “additional services” prohibi- 
bition in section 1764, Revised Statutes, with respect to officers and clerks 
has no application. 

Employment of full time Federal employees as nurses’ aides in Government hos- 
pitals outside of their regular hours of work would not be incompatible with 
services performed in the regular positions and, hence, would not be in con- 
travention of the additional compensation restrictions of section 1765, Revised 
Statutes, which have no application in the case of separate and distinct 
compatible employments. 

The practice of authorizing the payment of compensation at the rate of $1 per 
annum is unnecessary uNless required by some statute or appropriation act 
other than section 3679, Revised Statutes, as amended, prohibiting the ac- 
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ceptance of volurtary service for the Government, so that the payment of 
$1 per annum to Federal employees serving as volunteer nurses’ aides in 
Government hospitals outside of their regular hours of work is not required. 


— Comptroller General Yates to the Administrator of Veterans’ Affairs,. 
y 27, 1944: 


I have your letter of May 10, 1944, as follows: 


As you are aware, one of the major functions of the Veterans Administration 
is the care and treatment of disabled and ill war veterans. Singe the outset of 
the present emergency, the procurement of medically trained personnel has be- 
come progressively more difficult with the result that it has been necessary to 
realign nursing duties so as to meet the desperate shortage of registered nurses. 
Force of circumstances compelled this rearrangement of respousibilities since a 
sufficient number of registered nurses were available only to discharge the more 
exacting and highly professionalized requirements; thus it has been found nec- 
essary to utilize the services of American Red Cross Volunteer Nurses’ Aides in 
nursing work of a less technical character. 

These Aides are extensively trained, though of course they do not possess the 
highly specialized background of the registered nurses. The Veterans Adminis- 
tration has been utilizing the services of Red Cross Volunteer Nurses’ Aides for 
a considerable period, and experience has indicated their services to be of in- 
estimable value; in fact, under existing conditions they are indispensable. Ap- 
pointments to the positions of Nurses’ Aides have been made under the following 
conditions: At a rate of $1.00 per annum, plus subsistence and quarters when nec- 
essary, to render service for periods of time during a day, or a week, when it 
would not conflict with their other employment. 

It has now developed that in some cases these American Red Cross Volunteer 
Nurses’ Aides have been regular full time employees of the Federal Government 
rendering service as Nurses’ Aides at times outside of their regularly prescribed 
hours of duty. A question now has been raised as to whether there is any con- 
flict between the arrangements above stated and the following statutes: Act of 
May 10, 1916, as amended (5 U. 8S. C. 58) ; Act of July 31, 1894, as amended (5 U. 
8. C. 62) ; Sections 1764 and 1765, R. S. (5 U. S. C. 69; 70) ; Section 3679, R. 8. 
(81 U. 8. C. 665). 

Will you please advise me whether or not there is any objection in regard to 
the present arrangement. If the method outlined does not meet with your ap-~ 
proval, I would appreciate your advising me as to the proper procedure to be 
followed, as it is absolutely imperative that services of all available Nurses’ Aides, 
without regard to their other employment, be fully utilized so that patients in 
Veterans Administration hospitals be properly cared for. 


Section 58, Title 5, U. S. Code, provides: 


Double salaries. 

Unless otherwise specifically authorized by law, no money appropriated by any 
act shall be available for payment to any person receiving more than one salary 
when the combined amount of said salaries exceeds the sum of $2,000 per annum. 
(May 10, 1916, ch. 117, § 6, 39 Stat. 120; Aug. 29, 1916, ch. 417, 39 Stat. 582.) 


The $1 per annum compensation which you state is authorized to be 
paid to nurses’ aides under their existing appointments, must be re- 
garded as “salary” within the meaning of the above-quoted statute. 
See 22 Comp. Gen. 743, 745; 23 id. 630. Hence, payment of $1 per an- 
num for service as nurses’ aide to regular full time Federal employees 
receiving $2,000 or more per annum in their regular full time positions 
would be unauthorized. The furnishing of subsistence and lodging 
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in kind to nurses’ aides when necessary for the benefit of the Govern- 
ment while they are on the job—as distinguished from furnishing such 
allowances in kind as a part of the total compensation of a regular 
position of nurse (section 3, act of March 5, 1928, 45 Stat. 193)—prop- 
erly is not for regarding as “salary” within the meaning of the above- 
quoted statute. 

Section 62, Title 5, U. S. Code, provides: 


§ 62. Holding other lucrative office. 

No person who holds an office the salary or annual compensation attached to 
which amounts to the sum of two thousand five hundred dollars shall be appointed 
to or hold any other office to which compensation is attached unless specially 
authorized thereto by law ; but this shall not apply to retired officers of the Army, 
Navy, Marine Corps, or Coast Guard whenever they may be elected to public 
office or whenever the President shall appoint them to office by and with the 
advice and consent of the Senate. Retired enlisted men of the Army, Navy, 
Marine Corps, or Coast Guard retired for any cause, and retired officers of the 
Army, Navy, Marine Corps, or Coast Guard who have been retired for injuries 
received in battle or for injuries or incapacity incurred in line of duty shall not, 
within the meaning of this section, be construed to hold or to have held an office 
during such retirement. (July 31, 1894, ch. 174, § 2, 28 Stat. 205; May 31, 1924, 
ch. 214, 48 Stat. 245; July 30, 1937, ch. 545, § 6, 50 Stat. 549; June 25, 1938, ch. 694, 
52 Stat. 1194.) 


It is understood that employment of the involved employees as 
nurses’ aide is for part-time or intermittent service, only. This office 
has held that part-time, intermittent, or temporary employment does 
not constitute the holding of an office to which compensation is attached 


within the meaning of the above-quoted statute. See 14 Comp. Gen. 
68, and the authorities therein cited; 22 id, 312; 23 id. 275. Hence, 
the employment of regular full time Federal employees as nurses’ 
aides is not in contravention of the statute last above quoted. 


Section 69, Title 5, U. S. Code, provides: 


§ 69. Hxtra services. 

No allowance or compensation shall be made to any officer or clerk, by reason 
of the discharge of duties which belong to any other officer or clerk in the same 
or any other department; and no allowance or compensation shall be made for 
any extra services whatever, which any officer or clerk may be required to per- 
form, unless expressly authorized by law. (R. S. § 1764.) 


As a nurses’ aide is not an “officer or clerk” that statute has no appli- 
cation here. 

Section 70, Title 5, U. S. Code, provides: 

§ 70. Extra allowances. 

No officer in any branch of the public service, or any other person whose salary, 
pay, or emoluments are fixed by law or regulations, shall receive any additional 
pay, extra allowances, or compensation, in any form whatever, for the disburse- 
ment of public money, ot for any other service or duty whatever, unless the same 


is authorized by law, and the appropriation therefor explicitly states that it is for 
such additional pay, extra allowance, or compensation. (R. 8S. § 1765.) 


In decision of October 3, 1942, 22 Comp. Gen. 312, 814, it was stated 
with reference to said statute: 


That law does not prohibit a person from holding, and receiving the compensa- 
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tion of, two separate and distinct offices, positions, or employments, the salary 
or compensation of each of which is fixed by law or regulation, where the two 
services are not incompatible with each other. United States v. Saunders, 120 
U.S. 126; 1 Comp. Dec. 366 ; 3 id. 183 ; 16 Comp. Gen. 909, 910. See, also, Converse 
v. United States, 21 How. 463; United States v. Brindle, 110 U. S. 688; United 
States v. King, 147 U. S. 676, 681; Woodwell v. United States, 214 U. S. 82; United 
States v. Stone, et al., 19 Fed. 807; 15 Op. Atty. Gen. 608; 17 id. 321. 


See, also, 23 Comp. Gen. 275. 


Employment as a nurses’ aide would not be incompatible with the 
services performed by Federal employees in their regular positions. 
Hence, 5 U. S. Code 70 (section 1765 Revised Statutes) would not be 
contravened by the class of employment described in your letter. 

Referring to the last statute cited by you—section 3679, Revised 
Statutes, as amended (31 U. S. Code 665)— it is understood that your 
concern relates particularly to the prohibition against voluntary serv- 
ices, the pertinent portion of the statute providing as follows: 

* * * Nor shall any Department or any officer of the Government accept 


voluntary service for the Government * * * except in cases of sudden 
emergency involving the loss of human life or the destruction of property. * * * 


There has been considerable misunderstanding regarding the proper 
application of that statutory provision—the practice having been 
adopted, it seems, of authorizing the payment of salary at the rate 
of $1 per annum in order to prevent a violation of said statute. Such 
a practice is unnecessary unless some other statute or appropriation 
act requires the payment of $1 per annum. In that connection, see 
the decision of June 26, 1928, 7 Comp. Gen. 810, 811, wherein it was 
stated : 

The voluntary service referred to in said statute is not necessarily synonymous 
with gratuitous service, but contemplates service furnished on the initiative of 
the party rendering the same without request from, or agreement with, the 
United States therefor. Services furnished pursuant to a formal contract are 
not voluntary within the meaning of said section. 3 Comp. Gen. 117; 4 id. 967; 
27 Comp. Dec. 131. 

See, also, 30 Op. Atty. Gen, 51; zd. 129, the latter opinion stating at 
page 131: 

The provision of section 3679, Revised Statutes, as amended by section 3 of 
the act of February 27, 1906 (34 Stat. 48), prohibiting the acceptance of volun- 
tary service for the Government, has no application to the performance of 
additional service by a clerk in executive department without additional compen- 


sation, but refers to yoluntary services rendered by private persons without 
‘authority of law. * * 


You are advised, therefore, that while payment of $1 per annum: 
is not required to be paid to a Federal employee serving as a nurses” 
aide in any case, and which payment would not be authorized to be 
paid to Federal employees already receiving $2,000 or more per annum 
in their regular positions, there would be no legal objection to the 
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employment of Federal employees as nurses’ aides under an agree- 
ment with them to serve without compensation—the furnishing of 
necessary subsistence and lodging in kind while they are on duty for 
the benefit of the Government not to be regarded as payment of salary 
or allowances within the meaning of the dual compensation statutes. 


( B-42062) 


LEAVES OF ABSENCE—ANNUAL—EFFECT OF CHANGE IN DEFINITION 
OF “PERMANENT EMPLOYEES” 


In the case of an employee who was appointed for one year on December 1, 1943, 
and, hence, having been appointed for a definite period in excess of six 
months, was a “permanent employee” as defined in the Annual Leave Regu- 
lations then in effect, the revised leave regulations effective January 1, 1944, 
defining “permanent employees” as those, among others, appointed for defi- 
nite periods in excess of one year, have the effect of changing the status of 
the employee from permanent to temporary for leave accrual purposes on 
and after January 1, 1944. 


Comptroller General Warren to the Director, Division of Central Administra- 
tive Services, Office for Emergency Management, May 29, 1944: 


I have your letter of May 13, 1944 (reference FI-13) as follows: 


Section 1 (b) of Executive Order 8384, dated March 29, 1940 provides: 

“Permanent employees’ are those appointed without limitation as to length 
of service or for definite periods in excess of 6 months.” 

Section 1.1 (b) of Executive Order 9414, effective January 1, 1944, provides: 

“‘Permanent employees’ are those appointed without limitation as to length 
of service or for definite periods in excess of one year, or for the duration of 
the present war and for six months thereafter.” 

In view of the change contained in the latter executive order in the definition 
of a permanent employee, I would appreciate your advising me whether an 
employee appointed for one year on December 1, 1943 is subsequent to December 
831, 1948 entitled to two days annual leave for each month of service, plus an 
additional one-half day for the months of March, June and September, or whether 
he would be entitled to two and one-half days annual leave for each full month 
of service as a temporary employee. 


The second regulation quoted in your letter has the effect of changing 
the status of the employee from permanent to temporary for leave pur- 
poses on and after January 1, 1944. Hence, pursuant to the provisions 
of section 4.10 (a) of the new leave regulations the employee should be 
credited with 214 days leave (that is, with the hourly equivalent 
thereof) for the month of December, 19438, as a permanent employee 
(see section 4.1 (c) of the new leave regulations), and with 214 days 
for each month of service during the calendar year 1944 as a temporary 
employee. 


(B-42121) 


OVERTIME COMPENSATION—FORTY-HOUR WEEK EMPLOYEES ON 
JURY SERVICE ON SIXTH DAY OF WORKWEEK 


Under the act of June 29, 1940, providing that the compensation of an employee 
called for jury service shal] not be diminished during the term of such service, 
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per diem and per hour employees subject to the forty-hour week statute of 
March 28, 1934, who, under the present work schedule, are required to work 
regularly six eight-hour days per week, instead of the five days required un- 
der normal conditions, for which overtime rates of compensation are paid 
in accordance with the statute for the sixth day of work, may be paid over- 
time compensation for a sixth day of the week on which they are required 
to serve on a jury. 


Comptroller General Warren to the Secretary of War, May 30, 1944: 
I have your letter of May 18, 1944, as follows: 


Your interpretation of the act of June 29, 1940, 54 Stat. 689, 5 U.S.C. 30n-30p, 
is requested in the light of a question presented in a communication received from 
Captain John Smith, Jr., Chief of the Civilian Personnel Branch at Fort Jackson, 
South Carolina, as follows: “There exists a question in this station as to whether 
or not an hourly employee loses his overtime pay when absent on jury duty on 
his sixth working day.” 

The act of June 29, 1940, 54 Stat. 689, 5 U.S.C. 30n et. seq., provides as follows: 

“That the compensation of any employee of the United States or of the District 
of Columbia who may be called upon for jury service in any State court or court 
of the United States shall not be diminished during the term of such jury service 
by reason of such absence, except as provided in section 3, nor shall such period of 
service be deducted from the time allowed for any leave of absence authorized 
by law. 

“Sec. 2. Any employee specified in section 1 who may be called upon for jury 
service in any court of the United States shall not receive any compensation for 
such service. 

“Sec. 3. There shall be credited against the amount of compensation payable 
by the United States to any employee specified in section 1 for such period as such 
employee may be absent on account of jury service in the court of any State any 
amounts which such employee may receive from such State on account of such 
jury service.” t 

Daily and hourly employees of the Department are employed and paid in 
accordance with the act of March 28, 1934, 48 Stat. 522, 5 U. S. ©. 678¢, which 
establishes a maximum regular work week of forty hours for the several trades 
and occupations whose compensation is fixed by a wage board or other wage- 
fixing authorities and provides that all overtime for work worked in excess of 
forty per week shall be compensated for at the rate of not less than time and 
one-half. Pursuant to this law, and in accordance with decisions of your office, 
this Department has established for such employees a regular weekly tour of 
duty of five 8-hour days for which compensation is paid at the regular hourly or 
daily rates. As a rule, this tour of duty begins on Monday and ends on Friday 
of each calendar week and work performed on Saturday is compensated for at 
overtime rates. In the event that work is not actually performed on the sixth 
day (that is, outside of the forty-hbur tour of duty)—unless such day be a holi- 
day—no compensation is ordinarily paid and no charge is made to the employees’ 
leave account. 

However, under present war-time conditions, in conformity with the policy set 
forth in a letter from the President of December 22, 1942, general administrative 
orders have been issued requiring a regular work week of six 8-hour days, the 
sixth day of work being considered an “overtime day.” Therefore, daily and 
hourly employees are expected and required to work the same number of hours 
as per annum and monthly employees but compensation for overtime is paid for 
work performed upon a specific day rather than prorated over the year as is the 
case with employees paid additional or overtime compensation under the War 
Overtime Pay Act of 1943. As stated in your decision of December 8, 1948 (R- 
38663, 23 Comp. Gen, 415) “while Saturdays normally would not come within the 
regular tour of duty of forty hours fixed for the purpose of the 1934 law, never- 
theless such days are, under existing war conditions, a part of the administrative 
work week.” 

This Department feels that to deny overtime compensation to daily and hourly 
employees because they chance to perform jury service upon a day which tech- 
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nically falls without the regular tour of duty established for the purpose of the 
1934 law, but within a part of the administrative work week, would defeat the 
apparent intent and purpose of the act of June 29, 1940. This act seemingl) 
provides that an employee of the United States called for jury service shall not 
be penalized by a diminution in the amount of hts compensation or by a reduction 
in the time allowed for leave because of such service. Daily and hourly em- 
ployees are required to work six days a week and are paid overtime compensation 
for work on the sixth day. If they are denied overtime compensation for work 
on the sixth day upon which work would have been but was not performed solely 
because jury service prevents the performance of their regular duties, their com- 
pensation would appear to have been diminished contrary to the 1940 law. 

It is also pointed out that the diminution of such compensation would result 
in discrimination not only as between daily and hourly employees subject to the 
provisions of the act of March 28, 1934, and monthly and per annum employees 
receiving additional or overtime compensation on a prorated basis but also as 
between such daily and hourly employees who happen to be called for jury duty 
upon the sixth day of the work week and those called for duty upon a day within 
the regular tour of duty. 

If it should be decided that daily and hourly employees are not entitled to 
overtime under the circumstances above set forth, your decision is also requested 
as to the following questions: 

1. Does section 2 of the act of June 29, 1940 prohibit the payment of compensa- 
tion for service upon jury in a court of the United States, or does the fact that the 
employees have, as a practical matter, been penalized by a reduction in pay bring 
them within the principle announced in your decision of October 30, 1940 (B-13334, 
20 Comp. Gen. 276), in which it was held that an employee who is not entitled 
to leave and who must employ a substitute while serving as a juror “would occupy 
a status similar to a juror not connected with the Government service”? 

2. Does section 8 of the act of June 29, 1940, require amounts or any portion 
thereof received by such employees on account of jury service in the court of any 
State to be credited against or deducted from compensation payable by the United 
States? In this connection, your decision of September 3, 1941 (B-13841, 21 Comp. 
Gen. 191) held that where it is necessary for an employee to pay for additional 
clerk hire as a result of absence on jury duty, the payment for such hire would 
result in a diminution of his compensation and that, accordingly, there should be 
eredited against the compensation payable by the United States “only the differ- 
ence between the amount required to be paid for necessary clerical hire and the 
amount received by him from the State for the jury service.” Under the prin- 
ciple of this decision, it would seem that section 3 of the 1940 law might be held 
to require the crediting against compensation payable to daily and hourly em- 
ployees of only the difference between the overtime they would have received if 
not called for jury service, and the amount received for jury duty in the State 
court. 


In decision of November 22, 1940, 20 Comp. Gen. 276, 277, it was 
stated : 

Section 1 of the act of June 29, 1940, supra, provides that the compensation 
of “any employee of the United States” shall not be diminished during jury 
service and that the time involved in such jury service shall not “be deducted 
from the time allowed for any leave of absence authorized by law.” The pur- 
pose or intent of the statute in its entirety is that an “employee of the United 
States” shall receive his regular compensation or pay during the time he is 


absent on account of jury service, if otherwise in a pay status, and that the 
period of such service shall not in any event be charged as annual leave. 


The act of June 29, 1940, 54 Stat. 689, does not limit an employee’s 
compensation during the jury service to basic compensation, that is, 
exclusive of overtime compensation. The purpose of the statute is 
to make Federal employees available for jury service without loss of 
the total compensation they would have received had they remained on 
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duty in their civilian positions. Under the present wartime conditions, 
and in accordance with administrative orders, it is understood the 
employees to whom you refer have no discretion to determine whether 
they will or will not work on the sixth day of the week for which over- 
time rates of compensation are paid. If an employee is required to 
serve on a jury on the sixth day of the week, unquestionably his com- 
pensation would be diminished if he were not paid the overtime rate 
of compensation he would have received had he remained on duty. 
Consequently, and for the reasons stated in your letter, I am in agree- 
ment with the view expressed by you that employees whose compensa- 
tion is computed and paid in accordance with section 23 of the act of 
March 28, 1934, 48 Stat. 522, are entitled to overtime compensation for 
a sixth day of the week on which they are required by competent au- 
thority to serve on a jury. 

The above answer to the principal question presented renders un- 
necessary any answers to subquestions 1 and 2. 


(B-42126) 


DAMAGE TO RENTED EQUIPMENT; FRAUDULENT CLAIMS; ETC. 


In a bailment for hire, the Government, as bailee, is required to exercise only 
ordinary diligence in the care of the property and, in the absence of specific 
contract provision, is not liable for loss of or damage to the property sustained 
without fault or negligence on the part of any officer or employee of the 
Government. 

The mere fact that a truck, rented to the Government under a contract which 
established a bailor-bailee relationship and which obligated the contractor 
to make all repairs, was damaged while in the possession of the Government 
does not establish negligence on the part of Government employees so as to 
authorize allowance of the contractor’s claim for reimbursement of the cost 
of repairing the truck; rather, payment is authorized only where the record 
may be taken as reasonably establishing that the damages were proximately 
caused by the failure of the Government to exercise the degree of care im- 
posed by the bailment contract. 

Persons who present claims against the United States must establish clearly 
the facts and principles on which their claims are based and the burden im- 
posed by the rule must be met squarely in each case in order to justify the 
accounting officers in certifying such claims for payment from appropriated 
moneys. 

The restatement of a claim for a smaller amount after discovery by the Govern- 
ment that the original claim, supported by false or fraudulent evidence, was 
deliberately presented for an amount greater than that actually due does 
not eradicate the taint or suspicion of fraud so as to authorize payment of 
the claim in the smaller amount. 


Comptroller General Warren to Bowles and Weller, May 30, 1944: 
There has been received from C. C. Cuzzort, attorney, a letter dated 


May 3, 1944, with enclosures, requesting review of settlement dated 
April 19, 1944, which disallowed your claims for $110.40 and $220,35 
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as reimbursement for the costs of repairs to trucks alleged to have 
been damaged while in the possession of the Government under rental 
agreement No. ER-T48ps—18214, dated March 17, 1942. 

Under the terms of the contract you agreed to furnish four trucks, 
including the two here involved, for a rental consideration of $5.65 
each per day. With respect to maintenance and repairs, the contract 
contained the following provisions: 

Services of vendor.—The vendor shall furnish, deliver and remove the equip- 
ment to and from the point of operation. The vendor shall make all repairs re- 
quired to keep the equipment in proper operating condition while in the custody 


of the Government, but he shall not otherwise be responsible for maintaining the 
equipment. 


Repairs and maintenance.—The Government shall do all maintenance required 
to keep the equipment in proper operating condition except that of making re- 
pairs. All repairs shall be made by the vendor, and shall be made promptly upon 
request of the Government. 

With respect to the claim for $110.40, the record indicates that truck 
bearing license No. 9100F was damaged when it was driven over a 
piece of a shovel handle which was thrown up and wedged between the 
drag link and the front axle of the truck, locking the steering mecha- 
nism and severing the hydraulic brake tube. As a result, the brakes 
failed on a down-grade and the truck overturned, sustaining damages 
in the amount now claimed. 

The relationship between yourself and the Government with refer- 
ence to the trucks was that of bailor and bailee, and the rights and 
liabilities in the premises are to be determined by the rules applicable 
under the general law of bailments. It is well settled that in a bail- 
ment for hire, such as here, the bailee is required to exercise only ordi 
nary diligence in the care of the property bailed. See 6 C. J. 1121. 
et seg. The general rule in such cases is that, in the absence of specific 
contract provision, the United States is not liable for loss of or dam- 
ages to hired property sustained without fault or negligence on the 
part of any officer or employee of the Government. 16 Comp. Dec. 
68; 19 id. 181; 1 Comp. Gen. 192; 5 id. 557; 15 id. 64; and 16 id. 1238. 

No evidence has been presented which would tend to substantiate 
your contention that the damage to the truck was occasioned by care- 
lessness and gross negligence on the part of some WPA employee. 
On the contrary, the administrative office has reported that the opera- 
tor, one Clarence Ashley, was a competent and efficient driver and 
that an investigation revealed no evidence of negligence on his part 
in the operation of the truck. 

Careful consideration has been given to the contents of the affidavit 
submitted by Chester Bowles, and more particularly to the averment 
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to the effect that the Government should be required to prove that it 
was entirely free from negligence and that under bailment relation- 
ships such as here involved “liability of the government should be 
construed liberally in favor of the private citizen”, since such citizen, 
from the very nature of the transaction, has no representative with 
his equipment and, therefore, must have his rights determined on the 
basis of evidence submitted by Government employees. 

The mere fact that the truck was damaged while in the possession 
of the Government under a bailment for hire does not establish 
negligence on the part of Government employees engaged in the opera- 
tion thereof. It is well settled that a bailee—even under a gratuitous 
bailment—is not an insurer of the thing bailed and is not responsible 
for damages or losses arising from an unforeseeable accident or under 
circumstances which might not reasonably be foreseen and provided 
against. Furthermore, persons who present claims against the United 
States must establish clearly the facts and principles on which their 
claims are based and the burden imposed by the rule must be met 
squarely in each case in order to justify the accounting officers in 
certifying such claims for payment from appropriated moneys. In 
other words, allowance in cases such as here involved is unauthorized 
unless the record may be taken as reasonably establishing that the 
damage to the bailed property was proximately caused by the failure 
of the Government to exercise the degree of care imposed by the 
bailment contract. 

In view of the foregoing, since the Government was required to exer- 
cise only ordinary diligence in the care of the truck, and since the dam- 
ages to the truck have not been shown to have resulted from negligence 
on the part of the operator—or any other Government employee—there 
is no legal basis for the allowance of your claim for reimbursement 
of the cost of repairing said truck. 

With respect to the other item of your claim, the record indicates that 
trucks bearing license Nos. 9101F and 9100F were damaged when the 
motor blocks cracked as the result of freezing weather. It is admitted 
by the administrative office that such damages resulted directly from 
negligence on the part of Government employees, in that they failed 
properly to drain the motor blocks when weather and storage conditions 
indicated the necessity therefor as a protection against freezing. 

The record further shows that your original claim for such damages 
amounted to $316.70 ($158.35 per truck) and was supported by receipted 
bills for such amount. An investigation, which included the ques- 
tioning of members of the firm of Gene & Jimmie, Owensboro, Ken- 
tucky, which made the repairs and receipted the bills furnished in sup- 
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port of your claim, revealed that the total amount paid for such repairs 
as were made by that firm was only $175.35. Pursuant to such state- 
ment, you agreed to accept the amount of $175.35, plus the asserted cost 
of a new motor block, $45, or a total of $220.35, in full settlement. 

As stated in the disallowance of April 19, 1944, supra, the restatement 
of a claim for a smaller amount after discovery by the Government 
that the original claim was deliberately presented for an amount 
greater than that actually due, supported by false or fraudulent evi- 
dence, does not eradicate the taint or suspicion of fraud. 

In New York Market Gardeners’ Association v. United States, 43 C. 
Cls. 114, 136, it is stated: 


* * * The Revised Statutes provide that any person who corruptly prac- 
tices or attempts to practice any fraud against the United States in the proof, 
statement, establishment, or allowance of any part of any claim against the 
Government shall ipso facto forfeit the same. It would be the duty of the court 
to declare forfeited the entire contract if the proof certainly established the 
charge made. Harsh as the statutes are which impose such severe penalties for 
fraud in making up a claim, it is yet a necessary statute for the protection of the 
Government, and when such a charge is established this court will not only not 
hesitate to enforce such penalties but will go to whatever extreme under the law 
which can be justified by the facts proven. 


See also Furay v. United States, 34 C. Cls. 171 and United States v. 
Breen, et al, 96 F. 2d 782. 


You urge that no fraud was intended in the presentation of a claim 
for a greater amount than actually expended; that you were merely 


attempting to recover the total anticipated cost of necessary repairs 
resulting from the negligent acts of Government employees. While 
an additional receipted bill has been forwarded with your affidavits, 
indicating that you now have expended for repairs to the trucks an 
amount in excess of that originally claimed, the fact remains that the 
claim as originally presented was in excess of the actual expenditures as 
of that date and the receipted bill then furnished in support of the 
claim was not a true statement of the expenses which it purported to 
reflect. 

Furthermore, and aside from any question of fraud or irregularity 
as regards the presentation of your claim for the damages sustained, 
it is observed that the corrected invoices upon which you now rely in- 
clude charges for repairs and parts which apparently were not made 
necessary as a result of the cracked motor blocks. For example, there is 
included in the invoice for repairs to truck No. 9101F a charge of $76.40 
for pistons, rings, rod mains, grinding of valves, crank shaft and, with 
respect to truck No. 9100F, there are included charges for repairs to a 
torn crank shaft and for the installation of rods in the amounts of $13 
and $7.50, respectively. Since, under the clear terms of the contract, 
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supra, you were obligated to make all ordinary repairs to the trucks, 
and since the above repairs are not such as are usually made necessary 
as a result of cracked motor blocks, but, rather, becomie necessary as 
a result of ordinary wear and tear of the equipment, it would appear 
that, even if your claim were otherwise unobjectionable, the cost of re- 
pairs not directly connected with the freezing of the motors would not 
constitute a proper charge against the Government. 

In view of all the facts‘and circumstances appearing in the matter, 
there is no alternative but to sustain the settlement disallowing 3 our 
claim. 


(B-41885) 


SET-OFF OF COMPENSATION AGAINST FEDERAL TAX INDEBTEDNESS 


The serving of a Notice of Levy purporting to seize moneys, etc., in the hands 
of the Government belonging to an employee, pursuant to the right provided 
by sections 3690, 3692 and 3710 of the Internal Revenue Code to effect 
collection of unpaid taxes by distraint and levy, does not authorize the in- 
voluntary set-off of current salary payments due the employee against his 
Federal tax indebtedness, contrary to the rule that current salary pay- 
ments—as distinguished from amounts due upon separation—are immune 
from set-off except, as provided by the act of May 26, 1936, in the case of 
indebtedness arising by reason of disallowances in disbursing officers’ 
accounts. 


Comptroller General Warren to the Director, Division of Central Administrative 
Setviews: Office for Emergency Management, June 2, 1944: 


I have your letter of May 6, 1944, as follows: 


From time to time there has been filed with my office by the Bureau of Internal 
Revenue Notice of Levy, Treasury Form 668-A, notifying me that any sums due 
specified employees of the various constituent agencies for whom we are pre- 
paring payrolls are to be set off against the employee's tax liability. 

Illustrative of these cases is the attached Notice of Levy which serves notice 
that all property rights, moneys and all sums of money owing from the Govern- 
ment to the employee specified is hereby seized and that such moneys due shall be 
applied in payment of his tax liability. 

In a decisior, dated February 2, 1944, 23 C. G. 555, rendered by your office 
to the Administrator of the War Food Administration it was held that “current 
salary payments of a Federal officer or employee could not be withheld without the 
consent of the officer or employee concerned toward liquidation of his indebtedness 
to the United States except as provided for under section 1766, Revised Statutes.” 
Section 1766, Revised Statutes, is applicable only to accountable (fiscal) officers of 
the United States. 

In 17 C. G. 12, it was held: 

“There is no authority of law, except as provided in the act of May 26, 1936, 49 
Stat. 1874, for the application of current salary payments of Federal employees, 
as distinguished from final salary payments upon separation from the service, 
toward liquidation of a Government indebtedness, such as an unpaid Federal 
Housing Administration insured loan, without the consent of the employee con- 
cerned, and, where said consent is withheld by the employee after the matter is 
referred to the employing agency, the Federal Housing Administration should be 
so advised that there might be taken by that agency such steps to effect collection 
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as are authorized by section 2, title I, of the National Housing Act, as amended, 
49 Stat. 1188, 16 Comp. Gen. 956, amplified.” 

In view of the ruling in the decisions cited, I would appreciate your advising 
me whether there is any authority under which an employee's current salary 
checks May be set off against his tax liability when a Notice of Levy is served by 
the Bureau of Internal Revenue. 

I would appreciate your early decision in the matter. 

It appears from the Notice of Levy enclosed with your letter that the 
same was, issued by the Collector of Internal Revenue, Baltimore, 
Maryland, and addressed to the War Manpower Commission, It states 
that unpaid taxes in the amount of $280.44 are due from the employee 
and further recites that all moneys and credits in the possession of 
said Commission belonging to the employee “are hereby seized and 
levied upon for the payment of the aforesaid tax” and demands pay- 
ment of $280.44 “of the amount now owing from you” to the employee 
“or for such lesser sum as you may be indebted to him, to be applied 
in payment of the said tax liability.” 

The general rule of set-off inherent in the United States may be 
stated by quoting the following from a decision of this office dated 
April 28, 1922, 1 Comp. Gen. 605, 606: 

* * * Every creditor has the right to apply the moneys of his debtor in his 
hands in the extinguishment of claims due him from the debtor. This is a com- 
mon-law right and may be exercised on general principles without the aid of a 
statute. See Barry v. United States, 229 U. S., 47; 15 Pet., 370; 98 U. S., 186; 4 
Lawrence 1 Comp. Dec., 504. 

However, as indicated by the decisions referred to in your letter, 
23 C. G. 555; 17 id. 12, this general rule is not for application insofar 
as concerns the withholding of current salary payments of officers 
and employees of the Government while still in the service. See, 
also, 19 Comp. Gen. 64; 16 Comp. Gen. 161; id. 547; id. 826; Smith 
v. Jackson, 246 U. S. 388; and McCari v. Ponce, 18 F. "9a 809. 

Under the terms of the act of May 26, 1936, 49 Stat. 1374, referred 
to in 17 Comp. Gen. 12, supra, the authority of the administrative 
officers of the Government to withhold current salary payments is ap- 
plicable “whenever upon the statement of the account of any dis- 
bursing officer of the United States in the General Accounting Office 
credit shall have been disallowed for any payment to any person in 
the executive branch of the Government.” The debt of an officer or 
employee of the Government for unpaid taxes does not arise by rea- 
son of a disallowance of credit in a disbursing officer’s account. While 
the decisions heretofore referred to do not involve a claim of the 
Government for unpaid taxes, no basis appears for holding that the 
Government is authorized to withhold current salary payments of 
any officer or employee of the Government while still in the service— 
as distinguished from salary payments due at the time of separa- 
tion—to liquidate a tax indebtedness without the consent of the par- 
ticular officer or employee concerned. 





DECISIONS OF THE COMPTROLLER GENERAL 913 


It is assumed that your doubt concerning the application to the pres- 
ent matter of the rule established by the decisions cited arises by rea- 
son of the manner in which the employee’s tax indebtedness was 
brought to the attention of the agency concerned, namely, by service 
of a Notice of Levy. In that connection, it appears that the au- 
thority of the collector of internal revenue to issue said Notice of 
Levy derives from certain provisions of the Internal Revenue Code 
(26 U.S. C. A. 3690, et seq.) which read as follows: 


§ 3690. Authority to distrain. 

If any person liable to pay any taxes neglects or refuses to pay the same 
within ten days after notice and demand, it shall be lawful for the collector or 
his deputy to collect the said taxes, with such interest and other additional 
amounts as are required by law, by distraint and sale, in the manner provided 
in this subchapter, of the goods, chattels, or effects, including stocks, securities, 
bank accounts, and evidences of debt, of the person delinquent as aforesaid. 


n . ~ 7 + & 

§ 3602. Levy. 

In case of neglect or refusal under section 3690, the collector may levy, or by 
warrant may authorize a deputy collector to levy, upon all property and rights 
to property, except such as are exempt by the preceding section, belonging to 
such person, or on which the lien provided in section 3670 exists, for the pay- 
ment of the sum due, with interest and penalty for nonpayment, and also of 
oe further sum as shall be sufficient for the fees, costs, and expenses of such 
evy. 

* . * * » 7 * 


§ 3710. Surrender of property subject to distraint. 

(a) Requirement.—Any person in possession of property, or rights to prop- 
erty, subject to distraint, upon which a levy has been made, shall, upon demand 
by the collector or deputy collector making such levy, surrender such property 
or rights to such collector or deputy, unless such property or right is, at the 
time of such demand, subject to an attachment or execution under any judi- 
cial process. 

(b) Penalty for violation.—Any person who fails or refuses to so surrender 
any of such property or rights shall be liable in his own person and estate to 
the United States in a sum equal to the value of the property or rights not so 
surrendered, but not exceeding the amount of the taxes (including penalties 
and interest) for the collection of which such levy has been made, together 
with costs and interest from the date of such levy. 

(c) Person defined.—The term “person” as used in this section includes an 
officer or employee of a corporation or a member or employee of a partnership, 
who as such officer, employee, or member is under a duty to perform the act 
in respect of which the violation occurs. 


It has been held that under the foregoing provisions of law the 
Government has the power to reach property or property rights of 
the delinquent taxpayer in possession of a third person and that salary 
or wages which have been earned are subject to distraint and levy, so 
far as they have accrued, when demands for payment are made by a 
collector of internal revenue. United States v. Long Island Drug 
Co., 115 F. 2d 988; United States v. Bank of United States, 5 F. Supp. 
942. However, such decisions relate to the seizure of property in the 
possession of private parties or agencies, and no decision or precedent 
‘has come to attention supporting the view that the procedure con- 
templated by the above-quoted provisions of law may be invoked with 
respect to funds in the possession of the United States. Said pro- 
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cedure in all its legal implications is not unlike a garnishment; and, 
aside from the fact that the levy, if recognized in the present matter, 
would create the incongruous situation of one agency of the Govern- 
ment executing upon the funds of another agency, such execution would 
run counter to the unbroken rule established by the case of Buchanan 
v. Alewander, 4 How. 20, that a creditor of a Government employee 
may not attach or garnish his wages by action against the United 
States, its officers, or the funds from which such wages will be paid, 
unless the United States has consented to such proceedings. In that 
connection, see McGrew v. McGrew, 38 F. 2d 541, 544; McCarthy v. 
United States Shipping Board Merchant Fleet Corporation, 53 F. 2d 
923; Applegate v. Applegate, 39 F. Supp. 887. Moreover, it equally 
is well settled that proceedings against property of the United States 
may not be maintained where it has not waived its sovereign immunity. 
The Siren, 7 Wall. 152; Stanley v. Schwalby, 147 U. S. 508; Minnesota 
v. United States, 305 U. S. 882; United States v. Alabama, 313 U. S. 
274. 

In view of the foregoing, and in specific answer to the question 
presented in the penultimate paragraph of your letter, it must be held 
that, in the absence of specific statutory authority to the contrary, the 
circumstances of the present matter are not such as to justify a de- 
parture from the rule hereinbefore referred to concerning the immu- 


nity from set-off of the current salary or wages of officers and employees 
of the United States. 


(B-40140) 


TRAVEL AND ENLISTMENT ALLOWANCES—NAVY ENLISTED MEN 
SERVING AS TEMPORARY OFFICERS 


Where a Navy enlisted man extended his enlistment while temporarily serving 
as an officer under the act of July 24, 1941, and subsequently reverted to 
his permanent enlisted status upon revocation of the temporary appoint- 
ment, such reversion does not retroactively operate to entitle him, as of a 
date within the tenure of his temporary office, to travel and enlistment 
allowances which on the date of the enlistment extension were denied to 
him by the provision in section 7 (a) of said act limiting persons holding 
temporary commissions under the act to pay and allowances authorized 
for the position temporarily occupied. 23 Comp. Gen. 37, distinguished. 


Assistant Comptroller General Yates to the Secretary of the Navy, June 3, 1944: 
There has been considered your letter of February 12, enclosing 
a letter from the Chief of the Bureau of Supplies and Accounts, 
dated February 2, 1944, and requesting decision on the following 
question : 
* * * Is an enlisted man entitled to travel and reenlistment allowances’ 
after revocation of his temporary appointment, irrespective of whether the allow- 


ances were not credited on date of discharge and reenlistment or whether credited 
and subsequently checked, under the following circumstances: 
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* Chief petty officer reenlisted on 22 June 1938 for four years, was temporarily 
appointed ensign on 15 January 1942, extended his enlistment for a period of 
two years from 22 June 1942, and his temporary appointment as ensign was 
revoked on 4 January 1943, on which date he reverted to his enlisted status. 


In 21 Comp. Gen. 991 and in 22 id. 548, there was considered the 
question of payment of enlistment and travel allowances to men 
having a permanent enlisted status who—while holding a temporary 
warrant or commission under the act of July 24, 1941, 55 Stat. 603— 
voluntarily reenlist or extend their enlistments. It was held in both 
decisions that under such circumstances no right to enlistment or 
travel allowances accrues to such temporary officers as the first proviso 
to section 7 (a) of the above act, 55 Stat. 604, stipulates: 

That except as otherwise provided herein no person who shall accept a com- 
mission or warrant under sections 2 and 3 of this Act shall, while serving there- 
under, be entitled to pay or allowances except as provided by law for the position 
temporarily occupied. [Italics supplied.] 

The basis for the conclusion in such decisions, was that, inter alia, 
travel allowances and enlistment allowance as for discharge and re- 
enlistment, or extension of an enlistment, constitute no part of the 
pay and allowances provided by law for persons temporarily serving 
as officers appointed under the act of July 24, 1941. 

The example cited by you is squarely within the rule laid down 
in the above two decisions. Under that rule the subject man is not 
entitled to enlistment or travel allowances for a voluntary extension 
of enlistment effectuated while serving under a temporary commission 
under the act of July 24, 1941. 

In the letter of the Chief of the Bureau of Supplies and Accounts, 
it is suggested that enlistment allowance need not be paid on date of 
reenlistment or within a specified period thereafter, and that if such 
allowance were paid to an enlisted man (former temporary officer) 
after reversion to his permanent enlisted status, such payment would 
not contravene any provision of law. Obviously, the right to enlist- 
ment and travel allowances accrues, if at all, on the effective date of 
reenlistment or extension of enlistment. By the terms of the proviso 
hereinbefore quoted, no such right accrues incident to a reenlistment 
or an extension which becomes effective while serving as a temporary 
officer under the act of July 24, 1941. The fact that a temporary 
officer later reverts to his permanent enlisted status—as many ap- 
pointees under the act of July 24, 1941, eventually will do—may not 
retroactively operate to entitle him, as of a date within the tenure of 
his temporary office, to allowances which on that date were denied 
to him by law. 

In further support of the argument advanced for payment of both 
travel and enlistment allowances upon reversion to an enlisted status, 
the Chief of the Bureau of Supplies and Accounts referred to the 
decision of this office dated July 20, 1943, 28 Comp. Gen. 37. The 
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facts in that case (question b) were altogether different from those 
here involved. There the man reenlisted on February 7, 1936, as a 
chief machinist’s mate (PA) ; was temporarily appointed a warrant 
officer January 15, 1942, which temporary appointment was revoked 
on February 11, 1943; was discharged as an enlisted man on February 
19, 1948, and reenlisted February 20, 1943. There was no reenlistment 
or extension, either voluntary or involuntary, during the period of 
his temporary warrant status, the only question involved being the 
length of service in the last expiring enlistment for the purpose of 
enlistment allowance incident to the discharge and reenlistment Feb- 
ruary 19-20, 1943, and it was held that his discharge February 19, 
1948, after reversion to an enlisted grade was a discharge from the 
enlistment entered into February 7, 1936. The enlistment allowance 
authorized to be paid in that case was not as for the reversion, but 
was based upon a discharge from the last expiring enlistment followed 
by a reenlistment within three months, as required by section 10 of the 
act of June 16, 1942, 56 Stat. 363. It will be noted that the man’s 
enlistment in that case ordinarily would have expired four years 
from February 7, 1936, during which time he was serving. as tem- 
porary warrant officer, but no suggestion appeared of an administra- 
tive application of the act of December 13, 1941, 55 Stat. 799, involun- 
tarily to extend his enlistment, on the apparent view that his tempo- 
rary warrant held in abeyance his enlisted status, and there was no 
contention that such allowances for constructive travel and reenlist- 
ment arose as an incident to a voluntary reenlistment or extension 
during the period that the temporary warrant status was in effect. 
While the facts disclosed in question a of the same decision indicated 
an involuntary detention in service under the provisions of the act of 
December 13, 1941, followed by a subsequent discharge and imme- 
diate reenlistment, there was no question involving the payment of 
such allowances incident to a reenlistment or voluntary extension 
during a period that the man held a temporary warrant or commis- 
sioned status. 
The question presented is answered in the negative. 


(B-41790) 


LEAVES OF ABSENCE—MILITARY—ACTIVE DUTY AS TEMPORARY 
MEMBERS OF COAST GUARD RESERVE 


Postal employees who are enrolled as temporary members of the Coast Guard 
Reserve, pursuant to the authority in section 207 of the Coast Guard Aux- 
iliary and Reserve Act of 1941, as amended, to enroll “Government em- 
ployees without pay other than compensation of their civilian positions,” 
are authorized to serve-on active duty as temporary members of the Reserve 
without loss of civilian compensation only during periods outside of their 
regular tour of civilian duty or during annual leave of absence with pay. 
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Comptroller General Warren to the Postmaster General, June 3, 1944: 
I have your letter of May 1, 1944, as follows: 


This Department has interpreted your decision of August 11, 1948, B-36228, 
that the employees of the Postal Service are not entitled to military leave for 
periods they are ordered for instruction and training as members of the Coast 
Guard Reserve. 


Attention is invited to the case of city letter carrier Charles E’ Winkley of the 
Plymouth, Massachusetts, post office, who was ordered to duty with the Coast 
Guard Reserve, August 1, 1943 and September 19, 1948. The military service 
performed by Mr. Winkley was certified by his commanding officer and he has 
made request for military leave and civilian pay for the period of his absence. 

A ruling is requested as to whether Mr. Winkley and other employees absent 
under similar circumstances are entitled to military leave. 

There are enclosed photostats of the orders for Mr. Winkley to report for 
military duty and certificates that the service has been performed. 

Orders Nos. 14388, July, 1943, and 16486, September, 1943, were 
issued to “WINKLEY, Charles E., Jr. (6002-203), Cox (T) (R)- 
Flotilla 601,” the first order directing him to “Proceed to New Bed- 
ford, Massachusetts, to report before noon, 1 August, 1943, to the 
Commanding Officer, COAST GUARD BARRACKS, Fairhaven, 
Massachusetts, for assignment to advanced training for instructors, 
the duration of which will be one (1) week,” and the second order 
directing him to “Proceed to New Bedford, Massachusetts, to report 
before noon, 19 September, 1943, to the Commanding Officer, COAST 
GUARD BARRACKS, Fairhaven, Massachusetts, for assignment to 
a course of instruction in the Indoctrination School, the duration of 
which will be one (1) week.” Both orders provide in paragraph 3 that 
“Allowances prescribed by Article 219 (3), Pay and Supply Instruc- 
tions, are applicable” which instructions relate to payment of sub- 
sistence, but neither order purports to authorize the payment of active 
duty pay as a temporary member of the Coast Guard Reserve on 
active duty. 

It is understood from the above-quoted orders and from the “Crr- 
TIFICATE OF Miurrary Service” furnished by the Commanding Officer 
of the Coast Guard to the postmaster at Plymouth, Massachusetts, a 
copy of which was forwarded with your letter, that Charles E. Winkley 
is a temporary member of the Coast Guard Reserve. Accordingly, 
is answering your question, there are for consideration the provisions 
of 14 U. S. Code 307, as follows: 

The Commandant, with the approval of the Secretary of the Treasury or of 
the Secretary of the Navy, while the Coast Guard is operating as a part of the 
Navy, is hereby authorized to enroll as temporary members of the Reserve, for 
duty under such conditions as he may prescribe, including but not limited to 
part-time and intermittent active duty with or without pay, and without regard 
to age, members of the Auxiliary, such officers and members of the crew of any 
motorboat or yacht placed at the disposal of the Coast Guard, and such persons 
(including Government employees without pay other than compensation of their 
-ciwilian positions) who by reason of their special training and experience are 
deemed by the Commandant to be qualified for such duty, as are citizens of the 
United States or of its Territories or possessions, including the Philippine 


Islands, to define their powers and duties, and to confer upon them, appropriate 
to their qualifications and experience, the same ranks, grades, and ratings as are 
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provided for the personnel of the regular Coast Guard Reserve. When perform- 
ing active duty with pay, as herein authorized, temporary members of the Reserve 
shall be entitled to receive the pay and allowances of their respective ranks, 
grades, or ratings, as may be authorized for members of the regular Coast Guard 
Reserve. (Feb. 19, 1941, ch. 8, title II, § 207, 55 Stat. 12, as amended June 6, 
1942, ch. 385, §1 (4), 56 Stat. 329; Oct. 26, 1942, ch. 628, 56 Stat. 990; Nov. 23, 
1942, ch. 639, § 2 (5), 5 Stat. 1021.) [Italics supplied.] 


The italicized words of the statute—those appearing in the paren- 
theses—were added by the act of November 23, 1942, 56 Stat. 1020, 
1021. In House of Representatives Report No. 2525, 77th Congress, 
on bill H. R. 7629, which became said enactment, it was stated, so far 
as here material, as follows: 


Under the authority now contained in the Coast Guard Auxiliary and Reserve 
Act as outlined above, it is believed that Government employees may be enrolled 
as temporary members of the Coast Guard Reserve without pay on the same 
basis as persons of other civilian status, but your committee deem it advisable 
to clarify this authority and resolve any doubt of its applicability to Govern- 
ment employees by specifically providing for temporary membership in the 
Coast Guard Reserve of Government employees without military pay but with 
continuance in their civilian positions and the receipt of the compensation 
thereof. It should be pointed out that the conferring of temporary ranks or 
ratings upon such persons will not exempt them from liability for trainin 
and service under the Selective Training and Service Act of 1940, as amend 
It will, however, give to such employees necessary military authority and 
responsibility during their temporary membership in the Coast Guard Reserve. 

Rear Admiral F. J. Gorman of the Coast Guard, who appeared and testified 
regarding the necessity for and scope and purpose of the bill, stated upon ques- 
tioning by the committee that one of the most difficult problems now confront- 
ing the Coast Guard is the proper and equitable solution of the problem concern- 
ing the place in the service organizational scheme of civilians who are performing 
practically the same duties as military personnel and whose services are 
absolutely essential to the war effort. He gave us an example the present 
status of merchant-marine inspectors of the former Bureau of Marine Inspection 
and Navigation These men, who are under the supervision of Coast Guard 
officers and in turn have military personnel under their direction, perform duties 
in connection with the merchant marine, such as the inspection, drilling, and 
training of the crews, which duties are of a military character during time of 
war. It would not be practicable to commission all such employees in the 
regular Coast Guard Reserve, for several reasons, not the least of which is that 
it would be not only difficult to adjust their ranks or ratings and service pay with 
their civilian positions and compensation, but it would be impossible for many 
of them to. meet the physical and age requirements for induction into the regular 
Reserve. 

This amendment. is proposed and recommended by your committee since it 
would solve this administrative problem by resolving any possible doubt of the 
authority of the Coast Guard to enroll certain Government employees as tem- 
porary members of the Reserve for active Coast Guard duty without the pay of 
their military rank or rating, and would obviate any possible impairment of the 
right of such employees to continue to receive the compensation of their civilian 
positions for the entire period of their performance of active Coast Guard duty 
as such temporary members. There will be little, if any, change in the nature 
of their duties after enrollment. [Italics supplied.] 


It is not clear from that Committee statement that the amendment 
(then under discussion) to the statute of November 23, 1942, swpra, 
was intended to authorize, generally, all Federal employees to be 
absent. with civilian pay from their civilian duty without limitation 
as to time while serving on active duty with the Coast Guard as tem- 
porary members of the Reserve. On the contrary, it seems doubtful 
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that the Congress intended by said amendatory act to authorize the 
release of any number of civilian employees of the Government from 
their civilian duties to serve on active duty with the Coast Guard 
without limitation as to time, thus permitting the Coast Guard prac- 
tically to operate at the expense, and to the detriment of the civilian 
branches of the Federal service—a result which would flow from a 
literal application of the law. While the Congress doubtless intended 
to authorize the enlistment of Government employees as temporary 
members of the Coast Guard Reserve so as to have them available for 
call into active service with the Coast Guard, it is unreasonable to 
suppose that such authority was intended to permit the Coast Guard 
by the act of enrolling civilian employees of the Government as tem- 
porary members of the Reserve—with the exception, perhaps, of civil- 
ian employees of the Coast Guard the nature of whose duties is 
substantially the same before and after enrollment—actually to take 
them away from their civilian duties during which absences they 
would receive their civilian compensation, unless, pursuant to some 
other law, such as the statutes authorizing the granting of annual 
leave of absence with pay, they are entitled to be absent from their 
civilian duties without loss of pay. Hence, so far as the Postal Service 
is concerned, the practical effect of the statute is believed to be that 
postal employees whose civilian duties, of course, are entirely dissimi- 


lar to active duty with the Coast Guard, are authorized to serve on 
active duty with the Coast Guard as temporary members of the Re- 
serve without loss of civilian compensation only during their own 
time, that is, outside of their regular tour of civilian duty or during 
annual leave of absence with pay. 

The rule stated in the decision of August 11, 1943, 23 Comp. Gen. 
92, to which you refer, is as follows (quoting hon the syllabus) : 


Military leave of absence with pay, which is granted civilian employees of 
the United States under specific statutory authority for the purpose of training 
in the National Guard, ete., as prospective members of the armed forces of the 
United States for active duty, may not be granted members of a State defense 
organization created under authority of the act of August 18, 1941, which pro- 
hibits members of a State defense organization, created during the absence of 
the National Guard on active duty as a part of the armed forces of the United 
States, from being called into active military service as such members. 

The same rule would be applicable in the instant case—that is, none 
of the statutes authorizing the granting of military leave of absence 
with pay would be applicable to authorize the granting of military 
leave of absence with pay to postal employees while they are absent 
on active duty as temporary members of the Coast Guard Reserve. 

Accordingly, the question presented is answered in the negative. 


* §98796—44—-vol. 23-60 
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(B-41099) 


COMPENSATION—SUBSTITUTE POSTAL EMPLOYEES—ACT OF MARCH 
24, 1944 


Under the act of March 24, 1944, authorizing increases in the compensation of sub- 
- stitute postal employees after 2,448 hours of service as such substitutes, serv- 
ice in any class of substitute position to which they are authorized to be, and 
are, assigned under the dual service provisions of 89 U. 8. Code 186 may be 
combined for the purpose of computing substitute service so as to authorize 
an increase in compensation in each class of substitute position in which serv- 

ice is rendered. 23 Comp. Gen. 766, overruled in part. 

Since no substitute postal employees of any class are assigned to duty as sub 
stitute railway postal clerks in the Railway Mail Service under the dual serv- 
ice provisions of 39 U. 8. Code 136, or otherwise, where a substitute post office 
clerk is transferred to a position as substitute clerk in the Railway Mail 
Service (39 U. S. Code 611), the provisions of the act of March 24, 1944, with 
respect to the counting of prior substitute service for compensation increase 
purposes do not constitute authority to credit service in the former position 
for the purpose of fixing the compensation rate in the Railway Mail Service. 
28 Comp. Gen. 766, amplified. 

The provision in the act of March 24, 1944, that, in adjusting the increases in 
compensation authorized therein for substitute postal employees after 2,448 
hours of service, credit shall be given for “not exceeding three years of past 
continuous service,” has the effect of limiting service credit to past substitute 
service performed within three calendar years not only prior to April 1, 1944— 
the effective date of the statute—but, also, prior to the beginning of any other 
subsequent quarter when eligibility for an increase is determined, 28 Comp. 
Gen. 766, amplified. 

Under the act of March 24, 1944, authorizing increases in the compensation of 
substitute postal employees after 2,448 hours of service as such substitutes, 
service rendered by a substitute village delivery carrier may be counted in 
fixing his hourly rate of compensation as a substitute city carrier upon a 
change in the class of service from village delivery to city delivery service. 

For the purpose of applying the provisions of the act of March 24, 1944, with re- 
spect to the establishment of hourly rates of compensation for. substitute 
postal employees on the basis of the number of hours’ prior substitute service 
special delivery services may be considered in fixing the hourly rate of a sub- 
stitute in more than one position. 

While the act of March 24, 1944, authorizes increases in the compensation of sub- 
stitute postal employees after 2,448 hours of service as such substitutes, 
including “service as a special-delivery messenger,” it appears that service in 
other capacities at a third class post office is not credited in computing com- 
pensation at a first or second class post office, and, therefore, service as a 
special delivery messenger at a third class office may not be included in the 
total service to be considered in fixing under said act the hourly rate of 
compensation of a substitute employee at a first or second class office. 

The salary rate of a substitute postal employee who was relegated from a regular 
to a substitute position prior to March 24, 1944—the date of enactment of the 
act establishing hourly rates of compensation for substitute employees, after 
2,448 hours pf substitute service, based on the hourly equivalents of the 
annual salaries of regular employees—may be fixed administratively at a 
grade and salary rate not higher than the grade and salary rate of the regu- 
lar position held immediately preceding the relegation, in order to increase 
his present hourly rate of compensation. 

Contrary to the general rule that leave of absence with pay is synonymous with a 
duty status, such leave may not be included in determining the total number 
of hours’ “actual and satisfactory service” required of a substitute postal em- 
ployee for automatic promotion purposes under the act of March 24, 1944 (cf. 
19 Comp. Gen. 177). 23 Comp. Gen. 766, overruled in part. 


Comptroller General Warren to the Postmaster General, June 5, 1944: 
I have your letter of May 23, 1944, requesting reconsideration of the 
decision of April 10, 1944, B-41099, 28 Comp. Gen. 766, particularly 


ut eee Cl eee, 





wn (Oe Oe Too ve @O + TF 


reo rte 


DECISIONS OF THE COMPTROLLER GENERAL 921 


with reference to questions numbered 3, 5, 9, 11, and 18, and request- 
ing, also, answers to six additional questions, involving the application 
of the act of March 24, 1944, 58 Stat. 121, Public Law 266, entitled, 
“AN ACT To grant increases in compensation to substitute employees 
in the Postal Service, and for other purposes.” 

In your letter you set forth excerpts from correspondence received 
by the Post Office Department protesting the answers to certain ques- 
tions in said decision of April 10, 1944, and you state more in detail 
the administrative practices and problems regarding the interchange 
of substitute postal employees in different classes of substitute posi- 
tions. Also, there have been filed in this office, understood to be with 
your consent, briefs prepared by the National Federation of Post 
Office Clerks. 

The excerpts set forth in your letter and the briefs of the union 
representative, as well as the statements in your present letter show 
that the protests are directed to two general rules applied in the prior 
decision, said rules being, (1) that substitute service in one class of 
substitute position may not be counted in computing longevity for 
the purpose of automatic increases in compensation in another class 
of substitute position but that the counting of service in each class 
of substitute position should be kept separate and distinct for the 
purpose of granting automatic increases in compensation in each class 
of substitute position, and (2) that the last proviso in section 1 of 
the act of March 24, 1944, has the effect of limiting service credit for 
promotion purposes to past substitute service performed within three 
calendar years or 86 months not only prior to April 1, 1944, the effec- 
tive date of the statute, but also, prior to the beginning of any other 
subsequent quarter when a substitute employee’s eligibility for auto- 
matic promotion is determined, which rule has been referred to in 
the correspondence as the establishment of three year cycles. 

General rule (1) above referred to is reflected in questions and an- 
swers 11 and 18 as stated in the prior decision. Question and answer 
11 are as follows: 

Question 11 


“11. When a substitute employee performs dual service in two or more po- 
sitions in which the hourly rates of pay are different, such as a substitute garage- 
man-driver in the Motor Vehicle Service (55¢ per hour) who performs dual 
service under several salary rates, such as a substitute general mechanic (70¢ 
per hour) or as a substitute post office clerk (65¢ per hour), will his grade and 
hourly rate in each position be based on the ‘total service rendered in that po- 
sition, or will the number of hours service rendered in the several positions be 
combined and form the basis for the grades and salary rates applicable to the 
several positions?” 

In line with the answer to question 10, it, is believed the purpose and intent 
of section 1 of the act of March 24, 1944, is to limit “service as such substitute” 
to service in each separate and distinct class of substitute positions, and that 
there is no authority to combine service under different classes of substitute 
positions having different salary rates and ranges and different duties for the 
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purpose of counting 2,448 hours of substitute service so as to authorize an in- 
crease in compensation under an appointment in each class of substitute po- 
sition in which an employee may be engaged. Hence, it is required that the 
grade and hourly rate in each position be based upon the total service ren- 
dered in that position. Compare the first part of section 3 of the statute. 


The answer to question 10 which is referred to in the answer to 
question 11, swpra, involved the case of a regular postal employee 
assigned during off-time to serve in another class of substitute po- 
sition. It is understood the rule stated with regard to that question 
has not been questioned. 

With regard to the problem presented in question 11 you state: 


The statutes governing the employment of substitutes provide for inter- 
changeability between substitute clerks and substitute city carriers. It has 
been considered necessary, for administrative reasons, to use substitute clerks 
and substitute city carriers interchangeably for a number of years. This makes 
it possible to utilize fully the experience and ability of substitute employees, 
and it is in the best interest of both the employees and this Department to 
continue the practice. Other classes of substitute employees have been re- 
quired to render dual service since the beginning of the War, and this has been 
a great advantage in performing the work required to maintain adequate postal 
service. It is frequently necessary to transfer a substitute employee from 
one position to another where his services can be used to better advantage. 

In determining when a substitute employee has completed six months of 
probational service, credit is allowed for service rendered either as substitute 
clerk, substitute city or village carrier, substitute mail handler and for service 
as a special delivery messenger. When required by the needs of the service, a 
substitute clerk may be employed as a substitute city letter carrier and a sub- 
stitute city letter carrier may be employed as a substitute clerk without prior 
authority from the Department. The same procedure is followed in assigning 
substitute employees in the Motor Vehicle Service, after they have qualified to 
perform the work of the various classes. 

It is obvious that substitute employees hereafter wilf be reluctant to accept 
assignments in more than one substitute position, and transfers for adminis- 
trative reasons will work a hardship upon employees who have rendered con- 
siderable service in a substitute position of one class and who are transferred 
to a substitute position of some other class. 


While the wording of the statute as shown in answering question 
11 in the prior decision lends much support to the answer there given, 
particularly in the cases presented where the salary rates for the dif- 
ferent classes of substitute positions vary, nevertheless, in view of the 
purpose of the existing law (39 U. S. Code 136, 45 Stat. 1441) author- 
izing postmasters and acting postmasters to assign substitute em- 
ployees in more than one capacity without the formality of transfer 
or reappointment, and as it reasonably may be presumed that the 
Congress, in enacting the law here involved (act of March 24, 1944), 
legislated with reference to the then existing employment conditions 
of substitutes, as set forth in detail in your present letter, there now 
appears a substantial basis for the view that the answer to question 11, 
in the decision of April 10, 1944, should be changed so as to hold that 
substitute service in any class of substitute position in the Postal Serv- 
ice to which they are authorized to be, and are, assigned pursuant to 
89 U. S. Code 136, may be included in determining eligibility under 
authority of section 1 of the act of March 24, 1944, for the purpose of 
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increasing compensation in any class of substitute position in which 
the substitute employees may serve. The decision is hereby modified 
accordingly. 
Question and answer 18, in the decision of April 10, 1944, are as 
follows: 
Question 18 


“18. May a substitute post office clerk who has transferred to a position as 


: substitute clerk in the Railway Mail Service at a higher hourly rate of compen- 


sation be given credit for the number of hours service rendered as a substitute 
post office clerk for the purpose of fixing his rate of compensation as a substitute 
clerk in the Railway Mail Service?” 
ce question is answered in the negative. See answers to questions 10, 11, 
While, in answering that question, there was applied general rule (1) 
above referred to, which now is changed in the revision above made 
of the answer to question 11 in the former decision, it does not follow 
that question 18 is for answering in the affirmative. No additional 
information regarding substitute railway postal clerks has been pre- 
sented. You do not state that substitute postal employees of any other 
class, including substitute post office clerks, ever are assigned to duty 
as substitute railway postal clerks in the railway mail service, or 
vice versa, under the provisions of 39 U. S. C. 136, or otherwise; and 
you do not contend that said statute constitutes authority for such 
assignments. It is understood from information obtained informally 
from your Department, that such assignments are not made but that a 
substitute postal employee of any other class performs the duties of 
a substitute clerk in the railway mail service only when actually 
transferred to or appointed in that position. As 39 U.S. C. 136, 
authorizes postmasters and acting postmasters to make assignments of 
postal employees in different capacities as the needs of the service may 
require and as the railway mail service is understood not to be under 


the jurisdiction and authority of a postmaster or acting postmaster, 


it does not appear that said statute would constitute authority for 
assignment of any other class of postal employees to serve as substi- 
tutes in the railway mail service. The initial salary rate of substitute 
railway postal clerks is $1,850 per annum (39 U. S. C. 614) and the 
salary rates of regular railway postal clerks begin at $1,900 per annum 
(39 U. S. C. 610, 43 Stat. 1061), whereas the initial salary rate of sub- 
stitute post office clerks is $0.65 per hour (39 U. S. C. 113) and the 
salary rates of regular post office clerks begin at $1,700 per annum 
(39 U. S. C. 103). Section 611, Title 39, U. S. Code, provides that 
“all original appointments shall be made to the rank of substitute rail- 
way postal clerk.” In view of that provision no credit for any other 
class of postal service in regular positions has been granted in deter- 
mining eligibility for automatic promotion in the railway mail service. 
4 Comp. Gen. 992, 994. Since credit is not allowable to an employee 
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for service in regular positions of post office clerks when transferred to 
or appointed in the position of substitute railway postal clerk, it 
would be inequitable and unreasonable to allow credit of substitute 
service as post office clerk when transferred to or appointed as a sub- 
stitute in the railway mail service. It is not believed that the Congress 
could have intended that the provisions of section 1 of the act of 
March 24, 1944, should be applied in such a manner. In view of the 
above considerations the negative answer to question 18 stated in the 
prior decision of April 10, 1944, is affirmed. 

General rule (2), above referred to, was applied in the decision 
of April 10, 1944, in answering questions 3, 5, and 9 and, to some 
extent, in answering other questions presented in your former sub- 
mission of March 30, 1944. Question and answer 8, which will serve 
for the purpose of reconsidering that general rule, are as follows: 


Question 3 


“3. For the purpose of determining when three years of past continuous 
service have been rendered, will three years service constitute three times 2,448 
hours, or the total number of hours service rendered during the 36 months im- 
mediately preceding each adjustment in the hourly rate of pay?” 

There is nothing in the last proviso of section 1 of the statute to justify inter- 
preting the words “three years of past continuous service” other than in accord- 
ance with the usual meaning of the word; that is, three calendar years or 36 
calendar months immediately preceding the first adjustment in the compensation 
of substitute employees under the statute regardless of the number of hours of 
service performed therein. The terms of the first proviso of section 1 of the 
statute limiting the increases to one each 12 months tend to support that conclu- 
sion. For instance, if during the period April 1, 1941, to March 381, 1944, a sub- 
stitute employee served less than 2,448 hours of creditable service, no adjustment 
in compensation effective as of April 1, 1944, would be authorized, but the adjust- 
ment to the hourly equivalent to the first salary grade of regular postal employees 
would be effective at the beginning of the first quarter after April 1, 1944, that 
the employee had completed 2,448 hours of creditable service during the three 
years or 36 months immediately preceding the first of a quarter. However, if 
during that same period a substitute employee served 2,448 hours or more of 
creditable service, but less than 4,896 hours, the employee would be entitled 
effective April 1, 1944, to compensation representing the per hour equivalent 
of the annual salary rate received by regular employees of the first grade com- 


puted as provided by section 1 of the statute, etc. Question 8 is answered 
accordingly. 


The last proviso in section 1 of the act of March 24, 1944, reads: 


* * * Provided further, That in the adjustment of the increases in the 
rates of pay provided herein credit shall be given for not exceeding three years 
of past continuous service and the hourly rate of compensation adjusted 


accordingly. 

I am unable to agree with the contention advanced in (1) the 
excerpts quoted in your letter from correspondence received in the 
Post Office Department, and (2) in the brief of the union representa- 
tive, to the effect that the above-quoted proviso was intended to 
apply only to the three years immediately preceding the date of the 
enactment of the act and to limit only the extent of the first promotion 
under the act. The “three years of past continuous service” relates 
to the preceding words in-the proviso “in the adjustment of the in- 
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creases in the rates of pay provided herein.” Such adjustments are 
authorized to be made not only on April 1, 1944, when the act went 
into effect but, also, at the beginning of any quarter thereafter. An 
attempt has been made in the referred-to excerpts and briefs to 
show by reference to the legislative history of the enactment—par- 
ticularly the action of the Senate committee in modifying the terms 
of the last proviso to section 1 and the terms of section 8 of the bill 
as it passed the House of Representatives and the action of the con- 
ference committee in adopting the Senate version of the last proviso 
in section 1 and the House version of section 3 of the statute—an 
intention to allow credit for all past substitute service without refer- 
ence to the three year period stated in the proviso to section 1, but 
I am unable to conclude on the basis of such actions that such was the 
intention. If that were so, that intention has not been made clear 
in the statute as finally enacted. The last proviso in section 1 of the 
statute is a definite limitation upon the formula prescribed in the 
first part of section 1 increasing the compensation of substitute postal 
employees. It would appear that if the Congress had intended such a 
restrictive application of the proviso as has been suggested, it easily 
could, and presumably would, have so provided in express terms in 
the statute. You are advised, therefore, that nothing has been pre- 
sented, or otherwise has come to attention, requiring or warranting 
any modification of the answers to questions 3, 5, and 9, or in the an- 
swers to any of the other questions previously presented by you in- 
volving application of the last proviso in section 1 of the statute. 

The six additional questions presented in your letter are stated and 
answered as follows: 

Question 1 


1. May the service rendered by a substitute village delivery carrier be con- 
sidered in fixing his hourly rate of compensation as a substitute city carrier upon 
a change in the class of service from village delivery to city delivery service? 

In view of the above-quoted statements made in your present letter, 
and in line with the revised answer hereinbefore made to question 11 
in the prior decision of April 10, 1944, this question is answered in the 
affirmative. See 39 U.S. C. 106, 43 Stat. 1064. 


Question 2 


2. May special delivery service be considered in fixing the hourly rate of com- 
pensation of a substitute employee in more than one position, or in any other 
than his “regular roster designation” position? 


_ In view of the hereinbefore-stated revised answer to question 11 in 
the prior decision, this question is answered in the affirmative. 


Question 3 


8. May special delivery service rendered at a third class office be considered 
“service as a special delivery messenger” and included in the total service con- 
sidered in fixing the hourly rate of compensation of a substitute employee at a 
first or second class office? 
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You do not set forth the doubt regarding this question, but it is 
assumed the doubt arises from the fact that the laws authorizing auto- 
matic promotion of regular postal employees have no application to 
postal employees at third class post offices, If, as is understood, no 
credit may be given for service in any other capacity at a third class 
post office toward crediting compensation as a regular or substitute 
postal employee at a first or second class post office, it is extremely 
doubtful that the Congress could have intended to single out service 
as a special delivery messenger at a third class post office for counting 
in computing longevity of substitute employees at first and second class 
post offices. Accordingly, on the present record this question is 
answered in the negative. 

Question 4 

4. In the event your answer to question 11 (in your letter of April 10, 1944) is 
not modified, does the wording “it is required that the grade and hourly rate in 
each position be based upon the total service rendered in that position” apply 
to substitute clerks and substitute city carriers who also render service as sub- 
stitute city carriers and substitute clerks, respectively? 

In view of the revised answer to question 11, supra, no answer to this 
question 4 is required. 

Question 5 

5. In answer to question 14 in your letter of April 10, 1944 you stated that 
there does not appear to be any legal reason why the salary rate of a substitute 
employee who properly has been reduced from a regular position may not be 
fixed administratively at a grade and salary rate not higher than the grade 
and salary rate of the regular position held immediately preceding the relega- 
tion. May this ruling be applied to a substitute employee who was relegated 


from a regular to a substitute position prior to March 24, 1944 in order to increase 
his present hourly rate of compensation? 


This question is answered in the affirmative for the same reason 
that was stated in answering question 14 in the decision of April 
10, 1944. 


Question 6 


6. Question No. 17 in my letter of March 30, 1944 reading “Will each day’s 
absence on leave with pay be considered the same as eight hours’ service?’ was 
answered in the affirmative. Following your answer, citation was made to a 
number of decisions rendered previously, including a decision rendered by your 
office on August 9, 1989, 19 Comp. Gen. 177. The decisions rendered by your office 
on numerous occasions, including those outlined in 18 Comp. Gen. 295 and 370; 
16 Comp. Gen. 757; 18 Comp. Gen. 575; and 20 Comp. Gen. 555, indicate that 
absence on annual or sick leave is synonymous with actual service whereas in 
the decision of August 9, 1989 a negative answer was given to the question, “Will 
time granted and compensated for as annual and sick leave be credited to sub- 
stitutes as “actual time served as a substitute” in determining the grade to which 
regular appointment is to be made.” Does the decision in your letter of April 
10, 1944 with respect to question 17, render inoperative your decision of August 
9; 1939 (19 Comp. Gen. 177) in answer to question 7a? 


When considering question 17 in the prior decision of April 10, 
1944, there was overlooked the rule stated in question and answer 7a, 
in the decision of August 9, 1939, 19 Comp. Gen. 177, 181, as follows: 


“Ta. Under the provisions of section 104 of title 89, United States Code, sub- 
stitutes appointed as regulars receive credit for actual time served in determining 
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the grade to which regular appointment is made. Will time granted and com- 
pensated for as annual and sick leave be credited to substitutes as ‘actual time 
served as a substitute’ in determining the grade to which regular appointment 
is to be made?” 
os a 


The first paragraph of section 104, title 39, U. S. Code, provides as follows: 

“Substitute clerks in first and second class post offices and substitute letter 
carriers in the City Delivery Service when appointed regular clerks or carriers 
shall have credit for actual time served, including time served as special-delivery 
messengers, on a basis of one year for each three hundred and six days of eight 
hours served as substitute or messenger, and shall be appointed to the grade 
to which such clerk or carrier would have progressed had his original appoint- 
ment a8 substitute been to grade 1. Any fractional part of a year’s substitute 
service will be included with his service as a regular clerk or carrier in the 
City Delivery Service in determining eligibility for promoton to the next higher 
grade following appointment to a regular position.” 

There is nothing in the act of July 18, 1939, which could be construed as modi- 
fying the above quoted provision for crediting only “actual time served.” The 
fact that the act of July 18, 1989, grants leave on the basis of time actually 
employed—or in other words grants pay for a certain number of days in addi- 
tion to the days on which actually employed—does not authorize construing the 
phrase “actual time served,” as used In the above quoted provision, as “actual 
time paid for.” Question 7a is answered in the negative. 


The effect of that rule was to create or recognize an exception to 
the general rule applicable to other classes of Federal employees that 
leave of absence with pay is regarded as synonymous with a pay 
or duty status for purposes of computing longevity. The exception 
was required by reason of the express terms of 39 U. S. C. 104, above 
quoted, which limit the counting or substitute service as a postal 
employee after appointment as a regular employee to “actual time 
served,” which, of course, would be exclusive of leave of absence with 
or without pay. The same rule must be applied in computing lon- 
gevity for the purpose of automatic promotions of substitute em- 
ployees while they remain as substitutes for the reason that section 
1 of the act of March 24, 1944, limits the service that may be counted 
to “actual and satisfactory service.” Accordingly, this question is 
answered in the negative. In other words, the rule stated in 19 Comp. 
Gen. 177, is correct and is for following in the application of the pro- 
visions of the act of March 24, 1944, It follows, therefore, that the 
answer to question 17 in the decision of April 10, 1944, should have 
been and now is in the negative and not in the affirmative, as there 
stated. 


(B-38910) 


QUARTERS ALLOWANCE FOR DEPENDENTS—PAYMENT CONCUR.- 
RENTLY WITH RECEIPT OF PERSONAL QUARTERS ALLOWANCE IN 
NONTRAVEL STATUS 


Enlisted men of the first three pay grades whose original orders to temporary 
duty at a station in the United States required them to live at a designated 
place and prohibited, for military reasons, their dependents from dwelling 
with them are entitled, under section 10 of the Pay Readjustment Act of 
1942, to payment of the monthly allowance for quarters for dependents for 
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the same period during which they were paid the quarters allowance pro- 
vided by Executive regulations for enlisted men in a nontravel status. 22 
Comp. Gen. 180, distinguished. 


The provision of section 10 of the Pay Readjustment Act of 1942, and Execu- 
tive regulations thereunder, relating to the right of enlisted men of the 
first three grades to quarters allowance for dependents at the same time 
they are receiving a personal quarters allowance in a nontravel status, re- 
quires as a condition to such concurrent payment that the dependents be 
prevented from dwelling with the enlisted man “by reason of orders of 
competent authority,” and, therefore, in the absence of individual orders 
specifically containing such prohibition, payment of the additional allow- 
ance for-dependents would be unauthorized, even though, as a matter of 


fact, the dependents were prevented from dwelling with them for military 
reasons. 


Assistant Comptroller General Yates to the Secretary of War, June 6, 1944: 

Reference is made to your letter of December 13, 1943, relative to 
the right of enlisted men of the first three grades to receive a quarters 
allowance on account of dependents during the same period that such 
enlisted men receive the quarters allowance authorized for enlisted 
men in a nontravel status during which period their dependents, who 
were not furnished quarters by the Government, were prevented from 
dwelling with them. 

As. illustrative of such cases you state that enlisted men of the first 
three grades have in the past been ordered away from their permanent 
stations to attend courses of instruction lasting 30, 60 and 90 days 
and that during such periods they were paid the allowances for 
quarters provided in Table I of Executive Order No. 9206 (now su- 
perseded by Executive Order No. 9386) for enlisted men in a non- 
travel status not furnished quarters in kind. 

You state that in some cases the orders assigning these enlisted 
men to such duty contain a specific provision substantially as follows: 

Enlisted men * * * will live at the Broadway Central Hotel, 673 Broad- 


way, New York * * *, The military mission of thése enlisted men neces- 
sitates the prohibition of the dependents from dwelling with the enlisted men 
thereat. 


(It is assumed that such provision was contained in the original or- 
ders and not added thereto by amendment after their effective date.) 
Other orders are said to be silent on that point although it is stated 
that their effect was the same since by orders of competent authority the 
dependents were not permitted to dwell in the quarters which the 
enlisted men were required to occupy. 

You request decision of a specific question presented as follows: 


In view of the above, your decision is requested as to whether the enlisted men 
described above may be paid the monthly allowance for quarters on account of 
dependents, for periods during which they were stationed in the United States, for 
the same period during which they were paid the monetary allowance in lieu of 
quarters under Table I of Executive Order No. 9206, if by reason of orders of 
competent authority their dependents were prevented from dwelling with them 
and when in fact such dependents could not dwell in the quarters occupied by the 
enlisted men under circumstances similar to those referred to above. If your 
decision is in the affirmative, further advice is requested as to whether such allow- 


. 
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ance may be paid even though the individual orders do not specifically prohibit 
the dependents from dwelling with the enlisted men, if, as a matter of fact, such 
dependents were prevented from dwelling with them. 


With reference to this matter there was furnished this office under 
date of March 2, 1944, additional information contained in third en- 
dorsement dated February 9, 1944, from Headquarters, 1244th Service 
Command Service Unit, Technical Training Schools, Second Service 
Command, Army Service Forces, as follows: 


1. The circumstances which make it necessary for the enlisted men to reside at 
the Broadway Central Hotel are as follows: 

a. Necessity of student enlisted men attending civilian schools to be quartered 
in one building to insure proper supervision of: 

(1) General discipline, including bedcheck at 2300, to insure sufficient sleep in 
order that enlisted men may be fit for the next day’s study. 

(2) After school hours—home study. 

(3) Military training and special exercise given concurrently with specialist 
training. 

(4) Meals by the Commanding Officer and Medical Officers, to assure a balanced 
diet and sanitary conditions. Breakfast and supper are served at the hotel, and 
lunch is served at a supervised cafeteria at the various civilian schools. 

b. No government owned or government leased quarters are available. 

ce. Attention is invited to directive contained in Par 2a (2), Memorandum No. 
W350-26-48, dated 3 February 1943, subject: “Administrative Details Applicable 
to Enlisted Men Ordered to Attend Civilian Specialist Schools of the Services of 
Supply,” directing that orders sending enlisted men to schools include that “en- 
listed man is required to live and mess in the place or places designated by the 
school authorities.” 


2. The reasons preventing dependents of enlisted men from living with them at 
the hotel are: 

a, Par 1, Memorandum No. W600-30-42, dated 13 December 1942, reads: “In no 
case will dependents of military personnel be housed in hotels leased by the War 
Department.” This directive is interpreted to apply to the Broadway Central 
Hotel, even though arrangements for its use were made informally by the Com- 
manding officer, 1244th SCSU. 

b. The quartering of female dependents in, what is in effect, an Army barracks, 
is obviously impracticable, 

ce. The hotel lacks facilities and space for quartering a large number of female 
dependents. 

7 * + * 7 * . 

4. a. Bnlisted men pay for quarters and lodging out of commutations re- 
ceived from the Government for that purpose. Wnlisted men do not pay for 
periods of furlough, hospitalization, and other absences for which commutation 
of quarters and rations are not payable. 

b. The amounts currently paid by enlisted men to the hotel are: 

$1.00 per day for lodging 
$1.10 per day for the 2 meals (breakfast and supper) 

5. The hotel is occupied exclusively by military personnel except for the 

Manager and his family. 


Section 10 of the Pay Readjustment Act of 1942, 56 Stat. 363, pro- 
vides in pertinent part as follows: 


To each enlisted man not furnished quarters or rations in kind there shall 
be granted, under such regulations as the President may prescribe, an allowance 
for quarters and subsistence, the value of which shall depend on the conditions 
under which the duty of the man is being performed, and shall not exceed $5 
per day: Provided, That payments of allowances for quarters and subsistence 
may be made in advance to enlisted men under such regulations as the President 
may prescribe. These regulations shall be uniform for all the services men- 
tioned in the title of this Act. Subsistence for pilots shall be paid in accordance 


with existing regulations, and rations for enlisted men may be commuted as now 
authorized by law. 
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Each enlisted man of the first, second, or third grade, in the active military, 
naval, or Coast Guard service of the United States having a dependent as de- 
fined in section 4 of this Act, shall, under such regulations as the President may 
prescribe, be entitled to receive, for any period during which public quarters 
are not provided and available for his dependent, the monthly allowance for 
quarters authorized by law to be granted to each enlisted man not furnished 
quarters in kind: Provided, That such enlisted men shall continue to be entitled 
to this allowance although receiving the allowance provided in the first para- 
graph of this section if by reason of orders of competent authority his dependent 
is prevented from dwelling with him. 

Executive Order No. 9206 of July 27, 1942, and Executive Order 
No. 9886 of October 15, 1948, issued pursuant to the above-quoted law, 
contain provisions substantially in accordance with said section 10 
as to the right of enlisted men of the first three grades to a quarters 
allowance on account of dependents at the same time they are receiving 
a personal quarters allowance in a nontravel status. 

While the quoted law and Executive regulations issued thereunder 
would seem to authorize the payments in question, in those cases where 
competent orders contain a specific provision prohibiting dependents 
of the enlisted men concerned from dwelling with them, you express 
doubt as to whether such payments are authorized in any case where 
the duty enjoined is in the continental United States in view of the 
language contained in decision of September 5, 1942, 22 Comp. Gen. 
180. 

The decision referred to concerned the case of a Marine Corps 
enlisted man who was ordered to proceed from Quantico, Virginia, 
to Canton, Ohio, for temporary duty. The orders provided that while 
on such duty he would be paid the allowances for quarters as pro- 
vided in Table I of Executive Order No. 9206 for enlisted men in a 
nontravel status. Some time thereafter his orders were amended to 
provide that his dependents were not authorized to accompany him 
and the enlisted man subsequently claimed the quarters allowances 
on account of dependents for the period he was at Canton, in addition 
to the quarters allowance paid him as for an enlisted man in a non- 
travel status, contending that by the amended orders his dependents 
were prevented from dwelling with him. There was no contention 
that had the enlisted man’s dependents gone to Canton they would 
have been prevented by orders of competent authority from dwelling 
with him. The sole basis of the claim was that the orders prohibited 
his dependents from accompanying him and payment of the claim 
was held to be unauthorized for the reason that no authority was 
known whereby ‘any officer of the Marine Corps could prohibit the 
dependents of an enlisted man from traveling to any place in the 
United States where citizens generally are permitted to go and, hence, 
that it would not appear the enlisted man’s dependents were prevented 
from dwelling with him within the meaning of the phrase as used in 
the law and Executive regulations, supra. 
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The considerations that lead to the conclusion in that case are not 
present here. In the case here presented by you it appears that the 
orders originally containing the specific provisions requiring the 
enlisted men to live at a designated place and prohibiting their 
dependents from dwelling with them were issued by competent author- 
ity for strictly military reasons and that they accomplished that pur- 
pose. Therefore, your question with respect to those cases is answered 
in the affirmative. 

As to your further question whether such allowances may be paid 
where individual orders do not specifically prohibit the dependents 
from dwelling with the enlisted man, the pertinent provision of sec- 
tion 10 of the Pay Readjustment Act of 1942, supra, requires, as a 
condition precedent to the ,ayment of such allowances, that the de- 
pendents of the enlisted man be prevented from dwelling with him 
“by reason of orders of competent authority,” and in the absence of 
orders containing such prohibition, additional allowances would not 
lawfully be authorized. Accordingly, your second question is 
answered in the negative. 


(B-41811) 


EXCHANGE OR SALE OF USED EQUIPMENT 


The authorization in section 203 of the Independent Offices Appropriation Act, 
1944, to exchange or sell “similar” used items when purchasing equipment of 
the types specified therein and to apply the exchange allowance or sale 
proceeds to the purchase price does not constitute authority to intermingle 
the various categories of specified items; rather, the equipment to be 
exchanged or sold and that purchased must be of the same or equivalent gen- 
eral character, that is, only a truck may be sold or exchanged in payment for 
a truck, a boat for a boat, etc. 

Under the authority of section 203 of the Independent Offices Appropriation Act, 
1944, to exchange or sell “similar” used items when purchasing equipment, 
and parts and accessories therefor, of the types specified therein and to 
apply the exchange allowance or sale proceeds to the purchase price, motor 
parts for one type of vehicle may not be exchanged for motor parts for a 
different type, nor may a vehicle be exchanged for parts for either the 
same or any other type of vehicle; however, the exchange or sale of used 
parts in connection with the purchase of parts—identical or not—for use on 
the same type of vehicle is authorized. 


Comptroller General Warren to the Secretary of Agriculture, June 6, 1944: 
There has been received your letter of May 3, 1944, as follows: 


Reference is made to Section 203 of the Independent Offices Appropriation Act, 
1944, reading as follows: 

“In purchasing motor-propelled or animal-drawn vehicles or tractors, or road, 
agricultural, manufacturing, or laboratory equipment, or boats, or parts, acces- 
sories, tires, or equipment thereof, the head of any executive department or 
independent establishment or his duly authorized representative may exchange 
vr sell similar items and apply the exchange allowances or proceeds of sales in 
such cases in whole or in part payment therefor.” 

Prior to the fiscal year 1944 the appropriation acts for this Department con- 
tained exchange language varying somewhat from the above, as indicated by the 
following, quoted from the appropriation act for the fiscal year 1943: 
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“ * * * Provided further, That the Secretary of Agriculture may exchange 
motor-propelled and horse-drawn vehicles, tractors, road equipment, and boats, 
and parts, accessories, tires, or equipment thereof, in whole or in part payment 
for vehicles, tractors, road equipment, or boats, or parts, accessories, tires, or 
cute cs of such vehicles, tractors, road equipment, or boats purchased by 

im is 

The main differences are that the language in Section 203 (1) permits the 
application of the proceeds of sales to the payment of purchased equipment, (2) 
includes agricultural, manufacturing and laboratory equipment, (3) states that a 
head of a department in purchasing may exchange or sell “similar items”, and 
(4) in enumerating the items uses the conjunctive “or” throughout. Exchange 
of laboratory equipment by this Department is authorized by Act of June 80, 1914 
(5 U. S. C. 548). 

There exists within the Department a wide difference of opinion as to the 
interpretation of the language in Section 203, especially as to whether it applies 
when the article purchased is materially different from that to be exchanged or 
sold. The most liberal interpretation is that sale or exchange of any of the articles 
enumerated may be applied to the purchase of any article of the classes listed. 
The most restrictive would be that the sale or exchange of a tractor could be 
applied only to purchase of a tractor, a road grader to a road grader, a boat to a 
boat, a carburetor to a carburetor, etc. Between the two there are various 
interpretations such as that (1) a vehicle may be applied to the purchase of a 
vehicle of a different type; (2) any automotive equipment for use on land may 
be applied to any automotive equipment used on land, such as applying a tractor 
to the purchase of a truck or passenger car or vice versa; (3) since boats in 
Alaska are used commonly to transport men, equipment, and supplies on Depart- 
ment work, a purpose served by passenger cars and trucks on land, trucks or 
automobiles may be applied to the purchase of a boat; (4) any part of any class of 
items may be applied to purchase of any other part of such class, as miscellaneous 
parts of automobile equipment for miscellaneous other parts of such equipment; 
(5) parts of one class may be applied to purchase of parts of another class (e. g., 
old parts of a tractor to purchase of new parts of an automobile) ; (6) equipment 
or parts may be applied to purchase of different equipment or parts serving the 
same activity (e. g., a road grader to purchase of a truck for use in road building) ; 
(7) a pickup for light delivery applied to purchase of a heavy truck, ete. 

In view of the differences of opinion within the Department, a decision would 
be appreciated as to the extent to which the exchange or sale proceeds of articles 
covered by Section 203 may be applied to the purchase price of an article or articles 
of a different kind within the enumerated classes. To assist in reaching a 
decision of general application, there are listed below several types of exchanges 
(or use of proceeds of sales) some being more commonly desired than others, 
and it would be appreciated if your decision would state specifically whether all, 
or if not which, of these exchanges or sale proceeds may be applied to payment 
for the new articles: 

1. Exchange of a tractor for a truck, (a) when both are used for road con- 
struction and maintenance, (b) when tractor is for road purposes and truck for 
general purposes. 

2. Exchange of a truck or passenger car or several of these in purchase of a 
boat. In this connection, the Forest Service work in Alaska may be used as an 
illustration. Trucks and passenger-carrying cars on land where roads are 
available and boats on the channels serve the same purposes. In fact, often 
they are used interchangeably where the terminal points may be reached 
either by land or water, or both may be used on the same job, part of the trans- 
portation being over land and the remainder by water. Because of large areas 
not served by roads, much of the travel of rangers and other forest officers in 
Alaska is by boat. Most of these boats, in addition to transporting men, equip- 
ment, and supplies, have sleeping and dining accommodations for several men 
(a maximum of eight). Sometimes small, open boats, powered by outboard 
motors are used by one or two men for short trips. 

8. Exchange of a passenger car for a truck or vice versa. 

4. Exchange of a truck or group of trucks or other enumerated equipment 
in purchase of a testing machine for a laboratory. 

5. Exchange of a part or group of parts for different types of parts to be 
used on the same class of equipment (e. g., a truck motor for piston rings, valves, 
brake shoes, windshield glass, springs, etc.). 
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6. Exchange of motor parts for motor parts of a different class of equipment, 
as tractor motor parts for automobile, truck, or boat motor parts. 

7. Exchange of a truck for a group of parts, accessories, tires, or equipment 
(a) for trucks, or (b) for any motor vehicle, or (c) for both vehicles and 
tractors. 

8. Exchange of a truck for a wagon or vice versa. 

9. Exchange of laboratory equipment for agricultural equipment. 

An early reply would be appreciated. 


The purpose of the quoted provision in the Independent Offices 
Appropriation Act, 1944, 57 Stat. 195, is clearly set forth in a letter 
dated January 6, 1943, from the Director, Bureau of the Budget, to 
the Chairman, Committee on Appropriations, House of Representa- 
tives (quoted on pages 1177, et seqg., of the House Hearings on the In- 
dependent Offices Appropriation bill, 1944), reading, in pertinent 
part, as follows: 


Section 7 [section 203 of the act] is a new general provision to authorize the 
exchange or sale of motor-propelled vehicles and certain other specified articles 
and the application of such exchange allowances or sales proceeds in whole or 
part payment for similar articles. Similar authority is contained in each of a 
number of appropriations and it is believed that the extension of the privilege 
to all agencies will avoid dislocation of their budgetary programs. The need 
for this general provision is due to the Comptroller General’s ruling that un- 
der authority to exchange used equipment in the purchase of new, both cash 
bids and trade-in offers must be solicited for the used equipment, and if a 
cash bid exceeds the exchange allowance offered it must be accepted and the 


' proceeds of sale deposited in the Treasury as miscellaneous receipts and the 


proper appropriation charged with the full price of the equipment. Since the 
amount allowed in the appropriations for such articles is based on the esti- 
mated net cost thereof, the agency is unable to purchase the number contem- 
plated where cash bids for used equipment exceed excliange allowances. The 
Comptroller General recognized this problem with respect to the authority of 
the Secretary of Agriculture and in his letter to that official dated October 6, 
1941 (B-20182), suggested for consideration a provision which is substantially 
the same as now proposed for all agencies. 

In other words, said provision may be viewed as amending, in 
effect, section 3618, Revised Statutes, 31 U.S. C., 487, to the extent that 
if in the purchase of new equipment of the types specified similar used 
equipment is offered for sale or exchange and the cash bid for such 
used equipment exceeds the trade-in allowance therefor such cash bid 
may be accepted and the proceeds of the sale applied to the purchase 
price of the new equipment rather than deposited and covered into 
the Treasury as miscellaneous receipts. The result is that the appro- 
priation from which payment for the new equipment is made is de- 
pleted only by the amount, if any, by which the price of the new 
equipment exceeds the amount received for the used equipment—re- 
gardless of whether the amount received for the used equipment is 
in the form of cash or an exchange allowance.’ And since it has been 
the practice to base appropriation estimates upon the net—rather 
than the gross—amount necessary to purchase new equipment for 
the ensuing fiscal year the said provision tends to obviate any unto- 
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ward disruption in the budgetary programs of the various agencies 
in this class of cases. 

There are set forth in your letter various possible interpretations 
of the provision in regard to the type of equipment which may be 
exchanged or sold in connection with the purchase of new equipment. 
Several of such interpretations apparently are based on the view that 
items used for the same purpose might be for consideration as “similar 
items” within the meaning of said provision. In that connection 
various enactments on this general subject have provided that the 
purpose to be served by the new equipment must be the same as that 
served by the equipment exchanged. See, for example, act of March 
2, 1917, 39 Stat. 973; act of May 12, 1917, 40 Stat. 43; section 5 of the act 
of March 4, 1915, 38 Stat. 1161; act of April 15, 1937, 50 Stat. 64. 
Whereas, in other legislation the sole requirement is that the equip- 
ment to be purchased and the equipment to be exchanged be of the 
same or equivalent general character. See act of May 11, 1939, 53 
Stat. 739; act of June 6, 1941, 55 Stat. 247. It is to the latter, rather 
than the former, group of acts that the instant provision would 
appear to be analogous in the respect under consideration. 

Moreover, as indicated in the above-quoted portion of letter from 
the Director, Bureau of the Budget, the said provision contains sub- 
stantially the language suggested by this office in decision dated 
October 6, 1941 (B-20182), 21 Comp. Gen. 294, to you, for inclusion 
in the ‘appropriation for the Department of Agriculture for the fiscal 
year 1943. In suggesting such provision the term “similar items” 
was employed merely to avoid the necessity of repeating the categories 
of items to be purchased; and there has been found no indication 
that the Congress used the term in any other sense. Accordingly, it 
must be concluded that there was no intention to authorize an inter- 
mingling of the various categories of items listed in the provision 
in the exchange or sale of used equipment and the purchase of new 
equipment. 

It is requested in your letter that specific attention be given the 
several types of exchanges listed and decision rendered as to the 
authority for each. In connection therewith I have to advise that 
there would appear to be no authority for any of the various types 
set forth, with the exception of No.5. In other words, in the purchase 
of a truck only a truck may be sold or exchanged, a tractor for a 
tractor, a boat for a boat, ete. However, where there is to be pur- 
chased a truck part or a tractor part, it is not necessary that an identical 
part be sold or exchanged; it is sufficient that the part sold or exchanged 
and the part purchased be for use on the same class of equipment. 

Your submission is answered accordingly. 
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DECISIONS OF THE COMPTROLLER GENERAL 
(B-41654) 


SERVICES BETWEEN FEDERAL AGENCIES—EXPIRATION OF SPECIFIC 
AUTHORITY AS AFFECTING AUTHORITY UNDER GENERAL LAW 


Whether, from a factual standpoint, a particular Federal agency is “in a posi- 
tion to supply, or to render or to obtain by contract” services or supplies 
for another agency, within the meaning of section 601 of the Economy Act of 
June 30, 1932, as amended, is for administrative determination by the agency 
involved ; however, as a matter of law, the general authority of the agency 
to procure or to perform the services would be affected by legislation per- 
taining specifically to the agency’s functions or activities. 

The fact that specific authority has been granted the Civil Aeronautics Adminis- 
tration by the Civilian Pilot Training Act of 1939, as amended, to conduct a 
pilot training program for naval personnel, which authority expires on July 1, 
1944, does not operate to prohibit the Administration from performing pilot 
training services for the Navy Department after that date under the general 
authority provided by section 601 of the Economy Act of June 30, 1932, as 
amended, for interagency services—the full expense of the services to be 
charged to funds advanced to the Administration by the Navy Department 
in accordance with said section 601. 


Comptroller General Warren to the Secretary of Commerce, June 9, 1944: 
I have your letter of June 1, 1944, as follows: 


Reference is made to your letter dated May 19, 1944 (B-41654) in reply to this 
Department’s letter dated April 26, 1944. 

It is not clear whether your letter expresses views applicable to the portion 
of the program which is being conducted by the Civil Aeronautics Administra- 
tion for the Navy Department under Section 601 of the Economy Act, 31 U. S. C. 
Supp. 686, as amended. 

The Navy Department has transferred funds to this Department for training 
of certain Navy personnel for the fourth quarter of the fiscal year ending June 
30, 1944. The 1080 voucher covering this transfer states that it is for articles 
and services to be performed as follows: 

“Advance payment for all necessary expenses incident to the training of Naval 
Personnel including the lease of Aircraft and Administration Overhead, under 
authority 31 U. S. C. 626, as amended.” 

Under date of May 15, 1944 the Navy Department advises that it desires that 
1,450 of the Navy personnel now being given training under funds transferred 
to this Department be given an intermediate course to start July 7, 1944 and 
be trained until graduation on August 3, 1944. The Navy letter further states 
“Funds transferred to you thus far in fiscal year 1944 have not specifically pro- 
vided for the cost of this training. We understand from you, however, that the 
mouey actually transferred will be ample to cover this additional course so that 
no further transfer of funds for training will be necessary.” 

The Navy has advised that it will be willing to amend its Order so as to au- 
thorize the expenditure of funds already transferred for the fiscal year ending 
June 30, 1944 to cover the additional training requested for the period falling 
within the 1945 fiscal year. 

It is intended that the intermediate training will be given by private flight 
contractors pursuant to contracts between the Civil Aeronautics Administrator 
and, the contractors, as authorized by Section 601 of the Economy Act, as 
amended by the Act of July 20, 1942, which specifically authorizes services to 
be performed through contracts, The necessary supervision and inspection of 
the facilities to be used, qualifications of personnel, and the detailed conduct of 
the program will be performed by the Civil Aeronautics Administration, which 
possesses the necessary knowledge, experience and facilities, acquired: in the 
discharge of its regular functions, in inspection and supervisory work of the 
type required in order to assure that the Navy program will be completed 
satisfactorily. 

It would be appreciated if you would advise whether there would be any 
objection to the Civil Aeronautics Administration performing the services re- 
quested by the Navy Department in connection with the conduct of the inter- 
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mediate course for Navy trainees during July and August, 1944, from funds 
transferred pursuant to Section 601 of the Economy Act, as amended, specifically 
covering said period. 


In the decision of May 19, 1944 (B-41654), it was stated: 


In view of the clear and unambiguous terms of section 7 of the Civilian Pilot 
Training Act of 1939, quoted in pertinent part in your letter, it must be held 
that all Amendatory Revocable Licenses executed under said act are terminated 
by operaticn of law as of July 1, 1944. And this would appear to be true whether 
payments under such licenses are made from funds appropriated to the Civil 
Aeronautics Administration or from funds of the War or Navy Departments. 
The source of the funds is not the controlling factor, The sole criterion is 
whether the agreement or obligation has been entered into under the Civilian 
Pilot Training Act of 1939; if so, it is to be at an end on July 1, 1944. 

The substance of your present inquiry is whether, conceding that 
all contracts, leases, and other obligations entered into under the 
Civilian Pilot Training Act of 1939, 53 Stat. 855, are terminated by 
operation of law as of July 1, 1944, it necessarily follows that the 
Administration is precluded after that date from conducting a course 
of intermediate training for the Navy Department. It is understood 
that the full expense of such course would be charged to funds of 
the Navy Department available for such purpose which have been 
transferred to the Administration and which, though advanced during 
the fiscal year 1944, would be obligated by an order from the Navy 
Department requesting the additional training course for July and 
August, 1944, as provided in subsection (c) of section 601 of the 
Economy Act of June 30, 1932, as amended, 31 U. S. C. 686 (c). 


Reference is made to said section 601 of, the Economy Act as, also, 
the authority under which the purposed course would be conducted. 
Said section provides: 


(a) Any executive department or independent establishment of the Govern- 
ment, or any bureau or office thereof, if funds are available therefor and if it 
is determined by the head of such executive department, establishment, bureau, 
or office to be in the interest of the Government so to do, may place orders with 
any other such department, establishment, bureau, or office for materials, sup- 
plies, equipment, work, or services, of any kind that such requisitioned Federal 
agency may be in a position to supply or equipped to render, and shall pay 
promptly by check to such Federal agency as may be requisitioned, upon its 
written request, either in advance or upon the furnishing or performance thereof, 
all or part of the estimated or actual cost thereof as determined by such de- 
partment, establishment, bureau, or office as may be requisitioned; but proper 
adjustments on the basis of the actual cost of the materials, supplies, or equip- 
ment furnished, or work or services performed, paid for in advance, shall be 
made as may be agreed upon by the departments, establishments, bureaus, or 
offices concerned : Provided, That the War Department, Navy Department, Treas- 
ury Department, Civil Aeronautics Administration, and the Maritime Commission 
may place orders, as provided herein, for materials, supplies, equipment, work, or 
services, of any kind that any requisitioned Federal agency may be in a position 
to supply, or to render or to obtain by contract: Provided further, That if such 
work or services can be as conveniently or more cheaply performed by private 
agencies such work shall be let by competitive bids to such private agencies. 
Bills rendered, or requests for advance payments made, pursuant to any such 
order, shall not be subject to audit or certification in advance of payment. 

(b) Amounts paid as provided in subsection (a) shall he credited, (1) in 
the case of advance payments, to special working funds, or (2) in the case of 
payments other than advance payments, to the appropriations or funds against 
which charges have been made pursuant to any such order, except as hereinafter 
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provided. The Secretary of the Treasury shall establish such special working 
funds as may be necessary to carry out the provisions of this subsection. Such 
amounts paid shall be available for expenditure in furnishing the materials, 
supplies, or equipment, or in performing the work or services, or for the objects 
specified in such appropriations or funds. Where materials, supplies, or equip- 
ment are furnished from stocks on hand, the amounts received in payment there- 
for shall be credited to appropriations or funds, as may be authorized by other 
law, or, if not so authorized, so as to be available to replace the materials, sup- 
plies, or equipment, except that where the head of any such department, estab- 
lishment, bureau, or office determines that such replacement is not necessary 
the amounts paid shall be covered into the Treasury as miscellaneous receipts. 

(c) Orders placed as provided in subsection (a) shall be considered as obliga- 
tions upon appropriations in the same manner as orders or contracts placed 
with private contractors. Advance payments credited to special working funds 
shall remain available to the procuring agency for entering into contracts and 
other uses during the fiscal year or years for which the appropriation involved 
was made and thereafter until said appropriation lapses under the law to the 
surplus fund of the Treasury. (As amended July 20, 1942, ch. 507, 56 Stat. 661; 
Laws 1943, ch. 150, s 1, 57 Stat. 219.) 

Prior to the amendment to said section approved July 20, 1942, 56 
Stat. 661 (Public Law 670), it had been held that said section 601, 47 
Stat. 417, did not authorize the transfer of funds from one Federal 
agency to another for the purpose of having the second agency procure 
the performance of work for the first agency by outside contract. See 
19 Comp. Gen. 544; 20 Comp. Gen. 264. Under the section as amended 
the War Department; Navy Department, Treasury Department, Civil 
Aeronautics Administration, and the Maritime Commission are au- 
thorized to place orders for materials, supplies, equipment, or services, 
of any kind that any requisitioned Federal agency “may be in a posi- 
tion to supply, or to render or to obtain by contract.” Thus, there is no 
question as to the authority of the Civil Aeronautics Administration 
under said section 601 of the Economy Act to contract with private 
flight contractors for the course of intermediate training requested 
by the Navy Department, provided the Civil Aeronautics Administra- 
tion may be considered as “in a position” to do so. 

Whether a particular agency is “in a position” to do certain work 
for another agency within the meaning of this provision is, in large 
measure, for administrative determination by the agency involved. 
Such agency, alone, can decide such matters as the availability of suf- 
ficient qualified personnel to perform or to supervise the performance 
of the work requested ; and its determinations in such matters are to 
be weighed accordingly. Hence, in view of the representations made in 
your letter and the past experience of the Administration in the con- 
duct of similar courses and programs, it is clear that from a purely 
practical or factual standpoint the Civil Aeronautics Administration 
is equipped to contract for and to administer the intermediate train- 
ing course requested. 

However, it would seem that there are inherent in the status of an 
agency being “in a position” to do work requested by another agency 
requisites of law as well as fact. For example, could it properly be 
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said that an agency was “in a position” to do certain work—or to pro- 

cure such work by outside contract—notwithstanding such agency had 
been prohibited by specific statute from engaging in activities neces- 
sarily involved in the performance or procurement of such work? 
Cf. 17 Comp. Gen. 728; 18 Comp. Gen. 262; 21 Comp. Gen. 749. 

As originally enacted, the Civilian Pilot Training Act of 1939 cov- 
ered only the training of “civilian” pilots. Subsequently, the act was 
amended by the act of June 10, 1943, 57 Stat. 150, in order that the 
program of pilot training being conducted by the Civilian Aeronautics 
Administration under the Civilian Pilot Training Act of 1939 might 
be extended to military or naval personnel on active duty. See com- 
mittee reports on H. R. 1670, 78th Congress. Such specific authority, 
as well as all contracts, leases, and other obligations executed there- 
under, expires on July 1, 1944, under the terms of section 7 of the act. 
The precise question to be decided here is whether, having regard for 
the principle that legislation pertaining specifically to the functions or 
activities of an agency may affect the general authority of such agency 
to perform or procure services for another agency under section 601 of 
the Economy Act, the action of the Congress in specifically authorizing 
the Civil Aeronautics Administration to train pilots for a limited 
period of time should be construed as prohibiting the proposed ar- 
rangement with the Navy Department when the specific authority thus 

. granted has expired. 

The necessity for said amendment of June 10, 1943, stemmed from 
a decision of this office (B-31330, January 6, 1943) in which it was 
held. that since appropriations theretofore made to the Civil Aero- 
nautics Administrator for the purpose of carrying out the Civilian 
Pilot Training Act of 1939 were limited expressly to the training of 
“civilian” pilots, such appropriations were not available for training 
military or naval personnel on active duty. It will be noted that said 
decision did not involve the authority of the Civil Aeronautics Ad- 
ministration to train such personnel but only the authority for charg- 
ing the expense of such training to funds appropriated to the Adminis- 
tration. In fact, in the concluding paragraph of said decision it was 

stated : 


Accordingly, I have to advise that, under existing law, the preliminary train- 
ing of Naval Reserve members on active duty whether by the Navy or at facil- 
ities established by the Civil Aeronautics Administration, must be at the expense 
of applicable naval appropriations. 

And since the sole purpose of the amendment of June 10, 1948, to the 
Civilian Pilot Training Act of 1939, was to meet the objection raised 
by this office in said decision of January 6, 1943, it is reasonable to 
conclude that the fact of its enactment does not .connote a previous 
lack of authority in the Civil Aeronautics Administration to train 
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pilots for the Navy Department under section 601 of the Economy 
Act—separate and apart from the program authorized by the Civilian 
Pilot Training Act of 1939—or signify an intention of the Congress 
to limit or otherwise affect the general authority contained in said 
section 601. 


Accordingly, there appears no objection to the proposed arrange- 
ment under which the Civil Aeronautics Administration would con- 
duct the course of intermediate training requested by the Navy Depart- 
ment under contracts with private flight contractors pursuant to the 
authority of section 601 of the Economy Act, as amended, the full 
expense of such course to be charged to funds advanced to the Admin- 
istration by the Navy Department in accordance with the provisions of 
said section 601. 


(B-41875) 


PAY—LONGEVITY—SERVICE CREDITS—CONCURRENT ENLISTED SERV- 
ICE OF NAVAL RESERVE MIDSHIPMEN (TEMPORARY) 


While under section 3A of the Pay Readjustment Act of 1942, as amended, Naval 
Reserve officers may not count prior service as midshipmen (temporary) of 
the Naval Reserve for longevity pay purposes, their active service as mid- 
shipmen does not preclude the counting as Naval Reserve enlisted service of 
a concurrent period during which their enlisted status was retained in 
accordance with the regulations governing the appointment of enlisted men 
as midshipmen (temporary). 


Assistant Comptroller General Yates to the Secretary of the Navy, June 9, 1944: 


Reference is made to your letter of May 6, 1944 (JAG: II: WJG:z 
L164/00) with enclosures, relative to the right of officers of the U. S. 
Naval Reserve to count for longevity pay purposes periods during 
which they held a dual status as enlisted men and as midshipmen 
(temporary) in the said Reserve. 

The Naval Reserve Act of 1988, approved June 25, 1938, 52 Stat. 
1176, 1177, 1182, provides in pertinent part as follows: 


Sec. 4. The Naval Reserve shall be composed of male citizens of the United 
States and of the. insular possessions of the United States who have attained 
the age of seventeen years and who, by appointment or enlistment therein under 
regulations prescribed by the Secretary of the Navy or by transfer thereto as in 
this Act. provided, obligate themselves to serve in the Navy in time of war or 
when in the opinion of the President a national emergency exists: * * * 
Provided further, That no officer or man of the Naval Reserve shall be a member 
of any other naval or military organization except the Naval Militia * * *. 

* * * * ae + * 

Sec, 5. Any member of the Naval Reserve * * * may be ordered to active 
duty by the Secretary of the Navy in time of war or when in the opinion of the 
President a national emergency exists and may be required to perform active 
duty throughout the war or until the national emergency ceases to exist * * *, 

- a ca * * * * 

Sec. 9. The Secretary of the Navy shall prescribe all necessary and proper 
regulations, not inconsistent with the provisions of this Act, for the recruiting, 
organization, government, administration, training, inspection, and mobilization 
of the Naval Reserve * * 
~ * 
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Sec. 305. * * * Warrant officers, aviation and merchant marine cadets, 
and midshipmen shall be appointed to serve during the pleasure of the Secretary 
of the Navy. * * * 

Regulations authorizing the appointment of enlisted men of Naval 
Reserve as midshipmen (temporary) in the Naval Reserve, were 
approved by the Secretary of the Navy April 13, 1943, and are as 
follows: 

Effective immediately, enlisted men of the Naval Reserve who qualify for 
appointment as Reserve Midshipmen will be appointed Midshipmen (Temporary) 
in the Naval Reserve. An appointment as Midshipman (Temporary) will not 
terminate the enlisted status of the man so appointed. An appointment as 
Midshipman (Temporary) may be revoked at any time by direction of the 
Secretary of the Navy. When so revoked, the individual concerned will revert 
to his enlisted status. 

Section 3A of the Pay Adjustment Act of 1942, as added by the 
act of December 2, 1942, 56 Stat. 1037, provides: 

During the existence of any war declared by Congress and for six months 
immediately following the termination of such war, in computing the service for 
all pay purposes of officers paid under the provisions of section 1 or 3 of this Act, 
such officers, in addition to the time required to be credited by such sections, shall 
be credited with full time for all periods during which they were enlisted or held 
appointments as warrant officers or Army field clerks or as commissioned warrant 
officers in any of the services mentioned in the title of this Act, or in the Regular 
Army Reserve, or in the organized Militia prior to July 1, 1916, or in the National 
Guard, or in the National Guard Reserve, or in the National Guard of the United 
States, or in the enlisted Reserve Corps, or in the Naval Militia, or in the National 
Naval Volunteers, or in the Naval Reserve Force, Naval’ Reserve, Marine Corps 
Reserve force, Marine Corps Reserve, Coast Guard Reserve, and the Reserve 
Corps of the Public Health Service, or in the Philippine Scouts, or in the Philippine 
Constabulary. The provisions of this section shall not be construed to permit any 
commissioned officer to receive pay and allowances in excess of the maximum 
limitations imposed upon the total pay and allowances of any rank or grade by 
any of the provisions of this Act. 

The act of March 4, 1913, 37 Stat. 891, provides that thereafter the 
services of a midshipman at the United States Naval Academy who 
may after that date be appointed to the United States Naval Academy 
shall not be counted in computing for any purpose the length of 
service of any officer in the Navy. That provision, of course, has 
reference to regular appointments of midshipmen leading to appoint- 
ment in the regular Navy, and such appointed midshipmen naturally 
have no other status. While section 3A, supra, does not authorize 
crediting service as midshipmen for the purpose of computing lon- 
gevity pay of officers, it specifically provides that officers paid under 
the provisions of section 1 or 3 of the Pay Readjustment Act, 56 
Stat. 359, 360, shall be credited with full time during which “they 
were enlisted * * * in the * * * Naval Reserve.” The 
regulations approved April 23, 1943, expressly provide that the ap- 
pointment of an enlisted man in the Naval Reserve as midshipman 
(temporary) in the Naval Reserve will not terminate the enlisted 
status of the man so appointed and that, upon revocation of the 


appointment, the individual concerned will revert to his enlisted 
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status. Upon enlistment in the Naval Reserve such person may, under 
section 5 of the Naval Reserve Act, be required to perform active 
duty throughout the war and until so discharged from such obliga- 
tion he remains an enlisted man of the Naval Reserve. During the 
period of active service as a midshipman his status may be viewed 
as analogous to that of an enlisted man on inactive duty subject to 
serve on active duty in that capacity upon revocation of appointment 
as midshipman (temporary). See decision of April 1, 1943, B-32883, 
to the Secretary of the Navy, involving the right of an officer of the 
Coast Guard to count for pay purposes the period during which he 
held a commission in the Officers Reserve while a cadet at the Coast 
Guard Academy. 
Upon the assumption that the enlisted status of midshipmen (tem- 
.porary) of the Naval Reserve remains unaffected, insofar as the 
obligation to serve as an enlisted man in the Naval Reserve is con- 
cerned, up to the time of their appointment as officers in the Naval 
Reserve, the intermediate service as such midshipmen (temporary) 
does not preclude the crediting of the time that such enlisted status 
continues. Accordingly, upon appointment as officers in the Naval 
Reserve, the period during which they held a status as enlisted men 
in the Naval Reserve may be credited for pay purposes under section 
3A, supra, notwithstanding that during part of such period they may 
have performed service in the capacity of a midshipman (temporary) 
in the Naval Reserve. 


(B-42317) 


COMPENSATION—REDUCTION WITHIN GRADES 


An employee who actually has received a within-grade salary advancement in 
accordance with the act of August 1, 1941, after having met all of the terms 
and conditions thereof with respect to efficiency, service and conduct, has 
a vested right to the increased salary connected with such advancement so 
long as he remains in the same position, and there is no authority to reduce 
his salary in the same grade and position—as distinguished from a reduction 
in grade—for disciplinary reasons. 


Comptroller General Warren to the Postmaster General, June 9, 1944: 
Ihave your letter of May 27, 1944, as follows: 


Reference is made to the Act of August 1, 1941, Public Law 200—77th Con- 
gress, which provides for automatic within grade increases in salary. 

While we are cognizant of your decision dated October 18, 1941, B-20841, and 
your decision dated October 27, 1941, B-20925, these decisions deal with restora- 
tions where there has been a reduction from a higher grade to a lower grade. 

A question has arisen with regard to an employee in Grade CAF-8 in the 
Custodial Service who received a within grade salary increase to $3,000 per 
annum on July 1, 1943. Effective October 26, 1943, he was reduced in salary 
for disciplinary reasons to $2,900 per annum, which is the first step in Grade 
CAF-8. In view of the circumstances, it will be appreciated if you will advise 
whether restoration to $3,000 per annum may be made at any time that it is 
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believed warranted or whether he cannot be restored in compensation to $3,000 
per annum until January 1, 1945, which is the beginning of the quarter following 
eighteen months of service from the date of his last increase, 

If the restoration in salary can be made prior to January 1, 1945, will the new 
eighteen month period then begin from the date of restoration or from July 1, 
1948, the date he originally received $3,000 per annum? 

Assuming that the employee in question met all the requirements 
of the act of August 1, 1941, 55 Stat. 613, he attained effective July 1, 
1943, a statutory salary of $3,000 per annum—the second salary rate 
of grade CAF-8—which within-grade promotion was conditioned 
upon the factors of efficiency, service, and conduct over the 18 months 
preceding that date. 21 Comp. Gen. 285, 369, 722. The employee has 
a vested right to $3,000 per annum so long as he remains in the same 
position. 21 Comp. Gen. 791. Hence, if, as is understood, the serv- 
ice and conduct of the employee on the basis of which he was reduced 
in the same grade and position was over a period after July 1, 1948, 
there was no authority in the administrative office, for disciplinary 
reasons, to reduce his salary to $2,900 per annum—the minimum rate 
of grade CAF-8. While this office held in decision of October 13, 
1941, 21 Comp. Gen. 326, cited by you, that an administrative office has 
authority to withhold an automatic promotion because of unsatisfac- 
tory service and conduct during the period forming the basis upon 
which the automatic promotion otherwise would have been based, that 
is not the situation here presented. It must be borne in mind that 
after an employee actually has received an automatic promotion or 
within-grade salary advancement upon his having met all of the 
terms and conditions of the Classification Act, as amended by the act 
of August 1, 1941, 55 Stat. 613, there is no authority to take away 
such advancement for disciplinary reasons based upon misconduct 
occurring within a subsequent period—as apparently was done in the 
case presented. Of course, an employee who occupies a permanent 
position under the Classification Act may be reduced in grade, that is, 
to another position, for disciplinary reasons, but his statutory salary 
rate in the same grade and position now may not be reduced for 
disciplinary reasons. 

Accordingly, if the facts be as thus understood the employee’s sal- 
ary rate should be restored to $3,000 per annum effective October 26, 
1943. 

Of course, the automatic promotion which otherwise would be due 
January 1, 1945, may be withheld if the administrative office concludes 
that the employee’s service and conduct during any of the period July 
1, 1943, through December 31, 1944, was unsatisfactory. 21 Comp. 
Gen. 326. 
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ASSIGNMENT OF CONTRACT PAYMENTS AS INCLUDING AMOUNTS DUE 
UNDER CHANGE ORDERS 


The stipulation in a contract providing for changes of any of the items or mate- 
rials covered by the contract and the drawings and specifications applicable 
thereto when ordered by the Government is as much an integral part of the 
agreement between the parties as any other part thereof, and, therefore, the 
obligations thus imposed date from the execution of the contract, even though 
the contract contemplates the execution of amendments from time to time 
covering such changes. 

Where, in accordance with the authorization in the Assignment of Claims Act of 
1940 to assign “moneys due or to become due” under a public contract, a 
contractor has assigned to a particular assignee “all amounts payable” 
under its contract, separate assignments of amounts due under change orders 
issued pursuant to the “Changes” provision of the contract are not required 
in order for the assignee to be entitled to payment of all amounts payable 
under the contract, including amounts payable for work under change orders, 
until a duly executed release of the assignment has been properly filed. 

Where, notwithstanding the fact that separate assignments of amounts due under 
change orders issued pursuant to the “Changes” provision of a contract are 
not required under the Assignment of Claims Act of 1940, an assignee of 
amounts payable under a contract nevertheless insists upon such separate 
assignments, the provisions of Circular Letter No. 447 issued by the Procure- 
ment Division, Treasury Department, relating to the filing of notice of 
assignments, are not for application; and notices and copies of the assign- 
ments are not required by law to be acknowleiged. 


Comptroller General Warren to the Secretary of the Navy, June 12, 1944: 
Reference is made to your letter of May’8, 1944, as follows: 


The Assistant for Disbursing, Office of Supervisory Cost Inspector, Twelfth 
Naval District, has forwarded to the Navy Department an Instrument of Assign- 
ment dated 21 February 1944, with Notice of Assignment, executed by Joshua 
Hendy Iron Works in favor of Wells Fargo Bank & Union Trust Company, San 
Francisco, California, whereby said Joshua Hendy Iron Works has assigned all 
amounts due or to become due it under Change Letter No. 4 to Navy Contract 
NOrd-3897. 

By a previous assignment dated 8 September 1943, Joshua Hendy Iron Works 
assigned to the same bank, Wells Fargo Bank & Union Trust Company, any 
and all amounts due and owing or which might thereafter be due or owing to 
it under the aforesaid Contract NOrd-3897, “including all moneys due or which 
may hereafter be or become due or owing or remain unpaid at any time or times 
for extras or changes or under any option or right of cancellation or termination 
exercised by the Purchaser or under any other provision or provisions of said 
contract or any amendment thereof or supplement thereto.” 

The Assistant for Disbursing states that the assignee bank has expressed to 
him its intent to effect, for all Navy contracts having assignments executed in 
its favor, additional individual assignments for each contract amendment in 
which contract prices are affected. 

Contract NOrd-3897 makes provision for changes (Article 2), as do most Navy 
contracts. Assignments under this contract were authorized by Change Letter 
No. 1, dated 18 August 1943, and the provision in the contract relating to assign- 
ments (Article 16 (a)), states that any assignment authorized under the con- 
tract “shall cover all amounts payable under this contract and not already 
paid,” following the Standard form of provision used in Navy contracts to cover 
assignments of claims. 

The Navy Department holds the view that when a contract specifically author- 
izes changes, and when the contract requires any assignment to cover “all 
amounts” payable thereunder, that one assignment is sufficient to cover all 
amounts due under any changes issued pursuant to the Article on changes, as 
well as amounts due under the contract as originally executed. 

Because of the large number of changes issued under Navy contracts, the ad- 
ministrative burden would be greatly increased if many assignees should follow 
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the policy of Wells Fargo Bank & Union Trust Company of requiring a separate 
assignment for each change issued. 

In view of the doubt that has been raised by the action of Wells Fargo Bank 
& Union Trust Company in this case, it is requested that the Comptroller General 
advise the Navy Department whether he considers it necessary under the Assign- 
ments of Claims Act, 1940 (31 U. S. C. 203), for a contractor to execute a separate 
assignment for each change to a contract in which contract prices are affected, 
or if, after an assignment has been made under a contract of “all amounts” payable 
under the contract, payments may safely be made to the assignee of amounts due 
under changes to the contract as well as under the contract itself, until a duly 
executed release by the assignee has been made and filed with the proper officers. 

If the Comptroller General holds that one such assignment is sufficient to cover 
all changes under a contract, information is requested whether, where an assignee 
insists on additional assignments for each change, the Notice of Assignment 
required pursuant to Procurement Division of the Treasury Circular Letter No. 
447, should be receipted for by the officers of the Navy with whom it is filed. 


There may be accepted as a premise in this matter the proposition 
that the contractor, Joshua Hendy Iron Works, clearly intended by the 
original assignment of September 8, 1943, to assign to the bank, Wells 
Fargo Bank & Union Trust Co., not only amounts due or to become due 
under the contract proper but, also, amounts payable for changes made 
pursuant to the contract provision on changes. In fact, as pointed out 
in your letter, the instrument of assignment expressly so provides. 
Hence, the only issue possibly involved is whether at the time the said 
assignment was executed the contractor had such a right or interest in 
amounts subsequently to be earned for changes made pursuant to the 
pertinent contract provision as might be the subject of a valid assign- 
ment under the Assignment of Claims Act of 1940, 54 Stat. 1029. 

Article 2 of contract NOrd-3897, entitled “Changes”, provides: 


Any of the items or materia] covered by this contract and the drawings and 
specifications applicable thereto may be changed at any time by written order 
of the Contracting Officer or his representative duly authorized in writing, which 
authorization may be specific or general in its scope. Such changes may be made 
without notice te the surety, if any, and the Contractor shall give effect to such 
changes without delay. Changes proposed by the Contractor may, if acceptable 
to the Contracting Officer or his representative similarly authorized, be similarly 
ordered. Where appropriate, changes ordered or agreed to under this Section 
shall include accompanying revisions of delivery dates. If any change so ordered 
shall involve an increase or decrease in the amount or character of the work tuo 
be done or the time required for its performance, an equitable adjustment of the 
estimated cost and fixed fees shall be made as hereafter provided. At intervals 
of every three months or whenever requested by the Contracting Officer or by the 
Contractor and assented to by the Contracting Officer, the Contractor shall submit 
to the Contracting Officer, in such form and detail as the Contracting Officer may 
request, a Summary of the changes made since the date of any previous summary 
and an estimate of the aggregate effect of such changes on the cost of performing 
the work. Upon the basis of such information and any other information, avail- 
able to the Contracting Officer, equitable changes in the estimated cost and fixed 
fees shall be determined by mutual agreement between the Contractor and the 
Contracting Officer and such changes shall be set forth in an amendment to the 
contract. Where changes in the fixed fees relate to supplies previously invoiced 
the method of adjusting any increase or decrease shall be specified by such 
amendment. 


Thus, the contractor agreed under this provision to change any of 
the items or materials covered by the contract and the drawings and 
specifications applicable thereto when ordered to do so by the Gov- 
ernment. As to changes involving an increase in the amount or char- 
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acter of the work to be done, or the time required for its performance, 
it is provided that an equitable adjustment will be made in the amount 
otherwise payable under the contract. The manner or procedure for 
effecting such equitable adjustment is prescribed. The net effect of 
the provision is to impose upon the contractor an obligation to make 
such changes as the Government may order and upon the Government 
an obligation to pay for changes involving an increase in the burden 
or expense of the contract performance. 

In McCord v. United States, 9 C. Cls. 155, 168, 169, the court, with 
respect to a similar provision in a Government contract, stated : 

The contract for the construction of the Etlah provided that alterations might 
be made from the original specifications, and that, if they caused extra expense, 
that should be paid for; and if they effected a reduction of the cost, that should 
be subtracted from the contract price. 

This privilege of the United States to make alterations on the terms stated 

being expressly provided for in the contract, the contract price related to that 
privilege as much as to any other provision in the contract, and therefore it 
must be taken as included in that price, and paid forinit. * * * 
In other words, the provision regarding changes in the subject con- 
tract is as much an integral part of the agreement between the parties 
as any other part thereof; and, therefore, the obligations imposed 
upon the parties by such provision date from the execution of the 
contract. Compare Plack v. United States, 66 C. Cls. 641. 

It is true that at the time the contract was executed it was not 
known that there would, in fact, be any changes ordered under said 
article 2 for which the contractor would be entitled to be paid an 
amount in addition to amounts otherwise payable under the contract. 
Also, it is true that said article 2 contemplates the execution of amend- 
ments to the contract from time to time covering such changes. How- 
ever, the fact remains that the obligations and liabilities of the parties 
respecting such changes are fixed by the terms of the original contract, 
and the various amendments merely render definite and liquidated 
the extent of the Government’s liability in connection with such 
changes. 

Moreover, the original assignment was made pursuant to the As- 
signment of Claims Act of 1940, which act is an amendment to 
prior statutes prohibiting the assignment of claims against the 
United States. The prior statutes were enacted for the protection of 
the Government and in order that it might not become embroiled in 
conflicting claims with consequent delay and embarrassment and the 
chance of multiple liability. See Martin v. National Surety Co., 300 
U. S. 588, 594; United States v. Certain Lands in Town of High- 
lands, N. Y., 49 F. Supp. 962, 965. The Congress relaxed these statu- 
tory prohibitions in order to aid in financing the national defense 
program but at the same time evidenced its continued regard for the 
basic purposes of the prior legislation by defining with caution and 
particularity the requirements for a valid assignment under the As- 
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signment of Claims Act. Consideration for these purposes affords 
guidance in the instant matter. If each amendment covering an au- 
thorized contract change were for consideration as a separate and 
distinct contract, such as to require the execution of a specific assign- 
ment of amounts payable thereunder, the absence of an assignment 
for any such amendment—or an assignment to other than the orig- 
inal assignee—would occasion the very difficulties and confusion 
which the Congress attempted to avert. Thus, the statutory per- 
mission to assign “moneys due or to become due” under a public con- 
tract, as well as the statutory mandate that such assignments cover 
“all amounts payable under such contract”, requires a construction 
which will accord with the purposes of the statute. 

Accordingly, I have to advise that under the circumstances out- 
lined in your letter and otherwise appearing of record here, all pay- 
ments under contract NOrd-3897 should be made to Wells Fargo 
Bank & Union Trust Co., including amounts payable for work done 
by the contractor under change orders issued pursuant to article 2 
of the contract, regardless of whether amounts payable for such 
changes have been the subject of a separate assignment from the con- 
tractor to the bank, unless and until a duly executed release of the 
assignment by the assignee has been filed with the proper officers. 
See, in this latter connection, 22 Comp. Gen. 520, 525, 526. Also, in 
view of the fact that separate assignments of amounts due under such 
change orders are not required under the Assignment of Claims Act, 
the provisions of Treasury Circular Letter No. 447 would appear to 
have no application thereto; and notices and copies of such assign- 
ments are not required by law to be acknowledged. 


(B-42031) 


TRAVELING EXPENSES—FARES—ROUND-TRIP—ROUTE CHANGES 
DURING TRAVEL 


The practicability and economy of purchasing a round-trip ticket, as required by 
paragraph 16 of the Standardized Government Travel Regulations, is to be 
judged. as of the route contemplated at the time the traveler leaves his 
headquarters and not by changes in his routing which may be made before 
his return, and, therefore, where a round-trip rate was not available over the 
traveler’s contemplated route, the fact that, due to changes in itinerary 
during the travel, he actually returned by a route over which a round-trip 
rate would have been available does not obligate him for the difference 
between the costs of the one one-way tickets used and the round-trip rate. 


Comptroller General Warren to Robert J. Albers, Department of Agriculture, 
June 12, 1944: 


There has been considered your letter of May 12, 1944, as follows: 


In accordance with the provisions of Public 389, 77th Congress, there is trans- 
mitted herewith for an advance decision Bureau Voucher No. 18663 in favor of 
Mr. Victor B. Fredenhagen’in the amount of $81.78. Attached to the voucher is 
a statement from the traveler with respect to the use of one way tickets over a 
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portion of the journey whereas it would have been more economical to have 
secured a round trip ticket. 

On the basis of previous decisions of your office it appears to be intended that 
round trip tickets required to be secured under par. 16 of the Standardized Govy- 
ernment Travel Regulations where practicable and economical are mandatory 
in that a procedure is established (par. 32 Standardized Government Travel 
Regulations) for the redemption of the tickets in the event the return portion is 
not used. However it does appear in the consideration of many cases there was 
a contemplated return by the traveler to his official station from the destination 
over approximately the same route or by other transportation facilities at no 
additional cost to the Government, at the time he departed from his head- 
quarters. Such circumstances are not analogous to the one here presented since 
the traveler had an itinerary established at the time he departed from head- 
quarters which did not contemplate that he return to headquarters over the 
same route. It later developed that he would return by the same route upon 
advice from his superior officers after visiting numerous points in the field. Also 
reference is made to your decision B-35827 dated August 25, 1943 quoted in 
part as follows: 

“While an employee is required under par. 9 and 16, Standardized Government 
Travel Regulations to travel by the most economical usually traveled route and 
to procure reduced rate round trip tickets whenever practicable and economical 
it has not been the practice in this office in the audit of accounts to hold a traveler 
to a round trip rate for travel to an intermediate point where no duty is to be 
performed.” 

Due to the requirement that in many cases a traveler will be held responsible 
for not securing reduced rate round trip tickets, under circumstances similar to 
those prevailing here, many of our employees actually secure round trip tickets 
when it is not presumed at departure from headquarters that any travel will be 
performed on the return portion because they wish to preclude a charge against 
them for failure to secure round trip tickets in the event they are subsequently 
returned to the original route. This practice creates in this office a large number 
of unused return portions of tickets submitted by: travelers for redemption for 
which adjustments are necessary with the carriers in the settlement of their 
accounts. If it is your decision that circumstances in connection with the 
attached voucher does not require that round trip tickets be secured, it is believed 
that the necessity for many of these adjustments may be avoided. 

Your decision is kindly requested as to whether or not the enclosed voucher may 
be certified for payment without holding the traveler responsible for the difference 
between the one way tickets actually used and the value of a round trip ticket. 


It appears from the submitted voucher that the employee purchased 
one-way tickets between Lincoln, Nebraska, Woolsey, Hecla, Aberdeen, 
Chamberlain, Woolsey, Omaha, and Lincoln; and in explanation of 
the failure to purchase round-trip tickets he states in a memorandum 
of April 29, 1944, as follows: 


Reference is made to my travel voucher covering the period from April 10 to 
April 26. 

The trip was planned to follow the prearranged Zone Technicians’ schedule as 
outlined for the period February 28 to June 30. 

This schedule provided for a visit to Huron, Hecla, Watertown, and Brookings, 
South Dakota, with intermediate stops. The return trip from Brookings to 
Omaha is made over the C. & N. W. Railroad. 

At Hecla I received a wire from Mr. Davies, approved by Mr. Allred, that I 
change my schedule and go to Chamberlain. It was also decided that I go again 
to Miller on April 24 and 25 which precluded the visit to Brookings. 

This change in schedule made it necessary: for me to take the C. M. St. P. 
Railroad at Woolsey for the return trip to Omaha and Lincoln which retraced 
the route over which I reached the Huron Work Group. 

Since the change in schedule was not foreseen and it was not of my own 
choosing, one-way tickets were purchased for the trip as shown. 


The schedules on file in this office confirm the traveler’s statement 
that a round-trip ticket was not available over the route contemplated, 
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involving return from Brookings, South Dakota, when he started his 
trip from Lincoln. Accordingly, he was under no requirement to 
purchase a round-trip ticket by some other route on the chance that his 
route might be changed to enable him to make use of the round-trip 
ticket. The practicability and economy of purchasing a round-trip 
ticket is to be judged as of the route contemplated at the time the 
traveler leaves his headquarters and not by changes in his routing 
which may be made before his return. 

The voucher is returned herewith, and if otherwise correct same 
may be processed for payment. 


(B-40691) 


PAY—AVIATION DUTY—FLIGHT REQUIREMENTS AS TO CAPTURED 
PERSONNEL SUBSEQUENTLY ESCAPING; ETC. 





The three calendar months’ period prescribed by paragraph 10 of Executive 
Order No. 9195 in which flight requirements may be made up, in order to 
be entitled to aviation pay, commences in the month in which the deficiency 
or failure to qualify arises. 

When there is a failure during one calendar month to meet the flight require- 
ments set forth in paragraph 10 of Executive Order No. 9195 in order to be 
entitled to aviation pay, the provisions of subparagraphs (b) and (c) thereof 
with respect to making up flight deficiencies do not extend beyond the 
termination of the two calendar months next succeeding the month in which 
the deficiency occurs. 

Where for four or more consecutive months there is a failure to meet the flight 
requirements set forth in paragraph 10 of Executive Order No. 9195 in 
order to be entitled to aviation pay, a new three calendar months’ period, 
within which flight requirements may be made up under said Executive 
order, does not commence with the fourth month and the flight require- 
ments for that month may not be made up in a second or third month there- 
after; the new three-month period begins with the month in which the 
minimum flight requirements are met. 

The provisions of section 2 of the missing persons statute of March 7, 1942, 
pertaining to the continuance of the pay and allowances of persons missing, 
captured by the enemy, etc., have reference to pay and allowances “while 
so absent,” and have no application to the rights of such persons after 
termination of the missing status, so that the question of whether an Army 
flying officer who escaped after having been captured by the enemy is en- 
titled to aviation pay for a period after his escape is for determinatien 
solely under the provisions of Executive Order No. 9195 with respect to 
flight requirements, etc. 

Under the rule that the three calendar months’ period prescribed by Executive 
Order No. 9195 in which flight requirements may be made up, in order to 
be entitled to aviation pay for that period, commences in the month in 
which the deficiency or failure to qualify arises, where an Army flying 
officer was captured by the enemy, after having met the flight requirements 
for the month of capture, and subsequently escaped, such three-month period 
commences with the first month after capture in which no flights were per- 
formed—insofar as concerns his rights after termination: of his captured 
status, when the pay-continuance provisions of the act of March 7, 1942, 
cease to apply. 

Where an Army flying officer who was captured by the enemy and subsequently 
escaped performed no flights after his capture until the fifth month following 
that of his capture and the third month following that in which he escaped, 
he has not met the requirements of paragraph 10 of Executive Order No. 
9195 with respect to mdking up flight deficiencies within a three calendar 

months’ period so as to be entitled to aviation pay for any of the period 
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between the date of his escape and the beginning of the month in which 
he performed the necessary flights. 


Aowlagent Comptroller General Yates to Lt. Carl A. Nelson, U. S. Army, June 13, 
1944: 


By endorsement dated March 4, 1944, there was received your letter 
requesting decision whether you are authorized to make payment on 
a voucher submitted therewith in favor of Major Kelly W. Mitchim, 
Air Corps Reserve, covering aviation pay for the period October 
21 to December 31, 1943. 


In a certificate executed January 27, 1944, at Randolph Field, Texas, 
the officer states: 


While operating in an authorized combat mission over Italy on 26 August, 
1943, I was shot down by enemy aircraft and captured by belligerent Italian 
armed forces and placed in an Italian prisoner-internment camp on the same 
date. (Upon surrender of Italy, the internment camp was taken over by the 
German forces.) 

After escaping from the camp on 20 October, I reported to a unit of the Royal 
Canadian forces and was evacuated back to American forces, and on 24 October, 
I was admitted to a base hospital at Tunis, North Africa. After being released 
from the hospital on 29 October, 1943, I remained in Tunis until competent 
secret orders transferred me to Algiers, North Africa, where I remained until 
further orders sent me to the Port of Debarkation, Miami, Florida, arriving at the 
latter station on 9 November, 1943. From that station, I was transferred 1% 
Headquarters, AAF Redistribution Station #2, Miami Beach, Florida, with 25 
days delay en route, and then sent to AAF Flying Training Command, Ft. Worth, 
Texas, with further orders to report to AAF Central Instructors School, Ran- 
dolph Field, Texas, after 5 days delay en route. 


The enclosures submitted with the voucher further indicate that by 
Personnel Orders No. 298 dated December 20, 1940, the officer was 
assigned to duty requiring participation in regular and frequent 
aerial flights for an indefinite period. It is stated that the officer 
was a prisoner of war from August 26 to October 20, 1943, and has 
been paid aviation pay for that period although he performed no 
flights, and that the first flights in which he participated after his 
escape were performed during the period January 17 to 28, 1944, in 
which period he was credited with 20 flights totaling 13 hours and 
10 minutes. Your doubt in the matter is whether aerial flights per- 
formed by the officer in January, 1944, may be regarded as having 
been made in accordance with section 10 of Executive Order No. 
9195, so as to entitle him to aviation pay for the period here involved. 

The first paragraph of section 18 of the Pay Readjustment Act of 
1942, approved June 16, 1942, 56 Stat. 368, effective as of June 1, 
1942, provides: 

Officers, warrant officers, nurses, and enlisted men of any of the services 
mentioned in the title of this Act and members of the Reserve forces of such 
services, and the National Guard shall receive an increase of 50 per centum of 
their pay when by: orders of competent authority they are required to par- 
ticipate regularly and frequently in aerial flights, and when in consequence of 
such orders they do participate in regular and frequent flights as defined by such 
Executive orders as have heretofore been, or may hereafter be, promulgated 
by the President: * * * Regulations in execution of the provisions of this 


paragraph shall be made by the President and shall, whenever practicable in 
his judgment, be uniform for all of the services concerned. 
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Paragraph 10 of Executive Order No. 9195, issued July 7, 1942, 
effective as of June 1, 1942, provides in part: 


For personnel of the Army * * * whoare required by competent authority 
to participate regularly and frequently in aerial flights, the following require- 
ments are prescribed: Provided, That any officer, warrant officer, member of 
the Army Nurse Corps or Navy Nurse Corps (female), or enlisted man who 
has been required to participate regularly and frequently in aerial flights by 
orders of competent authority and who as a result of such orders has participated 
regularly and frequently in aerial flights, as defined in this Executive Order, 
and who subsequently becomes incapacitated for flying by reason of an aviation 
accident shall not be required to perform such aerial flights during such in- 
someetty for a period not to exceed three months following the date of said 
accident : 


(a) During one calendar month. 10 or more flights totaling at least three 
hours, or in lieu thereof to be in the air a total of at least four hours. 

(b) During two consecutive calendar months, when the requirements of sub- 
paragraph (a) above have not been met. 20 or more flights totaling at least 
six hours, or in lieu thereof to be in the air a total of at least eight hours. 

(c) During three consecutive calendar months, when the requirements of sub- 
paragraph (b) above have not been met. 30 or more flights totaling at least 
nine hours, or in lieu thereof to be in the air a total of at least twelve hours. 

It appears that for the period Major Mitchim was a prisoner of 
war he was credited with and paid aviation pay—presumably, pur- 
suant to section 2 of the act of March 7, 1942, 56 Stat. 144, which 
provides, in part as follows: 

Any person who is in active service and is officially reported as missing, miss- 
ing in action, interned in a neutral country, or captured by an enemy shall, 
while so absent, be entitled to receive or to have credited to his account the 


same pay and allowances to which such person was entitled at the time of the 
beginning of the absence or may become entitled to thereafter * * *. 


See 22 Comp. Gen. 192. 

The quoted provision of the act of March 7, 1942, supra, has refer- 
ence to the continuance of the pay and allowances of persons missing 
in action, captured by an enemy, etc., “while so absent,” and has no 
application to their rights after termination of such status. Hence, 
the question whether Major Mitchim is entitled to aviation pay for 
the period covered by the voucher is for determination solely on the 
basis of the provisions of section 10 of the Executive order. 

The established rule is that the three calendar months’ period in 
which flight requirements may be made up commences in the month 
in which the deficiency or failure to qualify arises, in this case 
September 1943—it being assumed that the officer met the flight re- 
quirements for the month of August 1943. 4 Comp. Gen. 975. Also, 
when there is a failure during one calendar month to meet the flight 
requirements set forth in section 10 of the Executive order, the said 
section does not provide or contemplate that the provisions of sub- 
paragraphs (b) and (c) thereof, with respect to making up flight 
deficiencies, shall extend beyond the termination of the two calendar 
months next succeeding the month in which such deficiency occurs. 
8 Comp. Gen. 384. And where, as in the instant case, there is a 
failure to meet the flight requirements for four or more consecutive 
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calendar months, the officer is not entitled to aviation pay for the 
months during which the flight requirements were not met. In such 
cases, a new period does not commence with the fourth month and the 
flight requirements for that month may not be made up in the second 
or third month thereafter. The new three months’ period begins 
with the month in which the minimum flight requirements are met. 
9 Comp. Gen. 487, and B-27848, August 20, 1942. See, also, para- 
graph 4, Army Regulations 35-1480. Since the officer in the instant 
case failed during the period September 1, to November 30, 1943, 
to meet the flight requirements prescribed by section 10 of the Execu- 
tive order, and having performed no flights in December, the fact 
that during January, 1944, he performed 20 flights totaling 13 hours 
and 10 minutes does not operate to entitle him to aviation pay for 
the period covered by the instant voucher—October 21 to December 
31, 1943. Accordingly, you are advised that payment on the voucher, 
which is retained in this office, is not authorized. 


(B-41251) 


TRANSPORTATION—CHANGE OF STATION—NAVY ENLISTED MEN 
ABSENT FROM DUTY AT TIME OF ORGANIZATION TRANSFER 


Navy enlisted men who are absent from their station—whether on authorized 
leave, absence over leave, or absence without leave—at the time their or- 
ganization is transferred, and who return to the station from which the 
absence began, are not, by reason of such absence, deprived of their right 
to transportation from the old to the new station at Government expense. 


Assistant Comptroller General Yates to the Secretary of the Navy, June 13, 1944: 

There has been considered your letter of April 5, 1944, transmit- 
ting a letter from the Disbursing Officer, Naval Advance Base Depot, 
Davisville, Rhode Island, with enclosures and accompanying indorse- 
ments, relative to transportation furnished certain enlisted members 
of the 77th Naval Construction Battalion who did not accompany 
their organization at the time of its transfer by troop train from 
Davisville, Rhode Island, to Port Hueneme, California, and request- 
ing a decision on the specific questions set forth in paragraph 4 of the 
third indorsement from the Chief of the Bureau of Supplies and 
Accounts, as follows: 

(a) Are men assigned to the 77th Naval Construction Battalion who were 
absent at the time of the departure of the troop train aboard which the battalion 
was to be transported from Davisville, R. I., to Port Hueneme, Calif., and who 
were furnished transportation individually from Davisville, R. L, to Port Hue- 
neme, Calif., entitled to such transportation at government expense if such 
absence was: 

(1) With leave? 
(2) Over leave not excused as unavoidable? 


(3) Over leave excused as unavoidable? 
(4) Without leave? 


598796—44—-vol. 23-62 
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(b) If the answer to any of the questions presented in subpar (a) is in the 
negative, should the pay accounts of the individuals concerned be checked: 
(1) The full value of the transportation furnished, or 
(2) The difference between the value of the transportation furnished to the 
individual and what it would have cost the Government to transport 
the individual if he had accompanied the battalion? 


It appears that the enlisted men referred to were furnished trans- 
portation to the new station of their organization and that the cost 
of the transportation furnished has been checked against their ac- 
counts. Under such circumstances, this office is not authorized or re- 
quired by law to render a decision with respect to the particular cases 
mentioned. See 19 Comp. Gen. 781. However, the submission will 
be treated as a request for advance decision for the guidance of the 
department in handling similar cases in the future. 

The decision of June 14, 1930, A-82005, cited in the letter of the 
Chief of the Bureau of Supplies and Accounts, did not consider the 
question of an enlisted man’s right to transportation to his new sta- 
tion where his organization had changed stations during his absence 
on leave. Therefore, that decision is not to be construed as requir- 
ing enlisted men who are absent from their station at the time their 
organization is transferred and who return to the station from which 
leave was granted pursuant to the order authorizing leave, to pay 
the cost of their transportation to the new station. 

The granting of leave to enlisted men is, of course, an administra- 
tive matter; and where an enlisted man is on authorized leave at the 
time his organization is-transferred the obligation of the Govern- 
ment to transport him to his new station would not appear to be les- 
sened by reason of the man’s leave status, where he properly returns 
to the old station at the expiration of his leave. It is within the au- 
thority of the proper officials to cancel the man’s leave at any time and 
order his return to his duty station; and while it is recognized that in 
some cases it may be impracticable or impossible to effect the man’s 
return to his station prior to the transfer of his organization, no le- 
gal or equitable basis is perceived for depriving the man of the trans- 
portation to which he ordinarily would be entitled on change of sta- 
tion, under competent orders, by reason of the fact that he was ab- 
sent from his station on authorized leave at the time the change of sta- 
tion of his organization was effected. In this connection, it seems 
proper to note that Army regulations specifically provide that en- 
listed men who have returned to the station from which furloughed, 
their company having changed stations during their absence, are en- 
titled to transportation from the old to the new station of their com- 
pany. Army Regulations 55-120, paragraph 1ib (2). The prin- 
ciples on which this provision of Army regulations is based would 
seem to be equally applicable to enlisted personnel of the Navy. 
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With regard to the questions as to whether men absent over leave, 
not excused as unavoidable, and men absent without leave at the time 
of change of station of their organization, are entitled to transporta- 
tion at Government expense to the new station of their organization, 
it would appear that where such men have returned to their old sta- 
tion their right to transportation to the new station at Government 
expense is not forfeited due to their being on unauthorized leave at 
the time the organization changed stations. An enlisted man absent 
without leave or absent over leave forfeits all pay accruing during the 
period of unauthorized absence (Article 1799, Navy Regulations) and 
upon return to his station is subject to such punishment by way of 
fine or otherwise as deemed proper by competent authority, within 
the limits of law and regulations (Articles 1692 and 1693, Navy Regu- 
lations). But where a man has returned to the station from which 
he absented himself without authority, or from which he was absent 
over leave, not excused as unavoidable, the mere fact that he was so 
absent when his organization was transferred to another station does 
not operate to forfeit his right to transportation at Government 
expense to the new duty station in the absence of a regulation specifi- 
cally so providing. Compare 1 Comp. Gen. 400. 

Accordingly, questions (a) (1), (2), (3) and (4) quoted above are 
answered in the affirmative, making unnecessary any answer to ques- 
tions (b) (1) and (2). 


(B-42271) 


APPLICABILITY OF CERTIFYING OFFICERS’ STATUTE TO PERSONNEL 
CERTIFYING APPROPRIATION, ETC., ADJUSTMENT VOUCHERS 


The provisions of the act of December 29, 1941, as amended, fixing the responsi- 
bilities of disbursing and certifying officers of the Government in the matter 
of disbursing public funds, contemplate that only vouchers upon which 
moneys are to be paid out by disbursing officers in discharging a debt or 
obligation of the Government be certified by bonded officers or employees. 

An officer or employee who certifies to the correctness of an adjustment stated 
on Standard Form No, 1097—Revised—ADJUSTMENT VOUCHER TO 
EFFECT CORRECTION OF ERRORS—prescribed for use in connection 
with necessary adjustments in respect of appropriations, funds, limitations, 
and official project accounts not constituting the paying out of any funds 
from the Treasury, is not to be considered as a certifying officer within the 
meaning of the act of December 29, 1941, as amended, or required to be 
bonded pursuant thereto. 


Comptroller General Warren to the Secretary of the Treasury, June 13, 1944: 
I have your letter of May 22, 1944, as follows: 


Reference is made to General Accounting Office General Regulations No. 99, 
dated November 20, 1948, paragraph 4, in regard to the preparation of Standard 
Form No. 1097—Revised, Adjustment Voucher to Effect Corrections of Errors 
(Appropriation, Fund Limitation, and Official Project Accounts), which reads 
as follows: 

“In the spaces provided on the adjustment voucher there will be shown the 
name of the department, establishment, bureau or office concerned, and the 
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current date; the name, location, and symbol of the accountable officer in whose 
accounts the error is reflected; reference to the number of the voucher, cer- 
tificate of deposit, or schedule, etc., on which the error appears; period of ac- 
count; symbols (only) of the appropriations, etc., to be charged and credited; 
amounts of adjustments; a brief statement explaining the error; and the signa- 
ture and title of the certifying officer approving the adjustment voucher.” 

The Chief Disbursing Officer, Division of Disbursement, Treasury Depart- 
ment, has been proceeding on the basis that the words “certifying officer,” as 
used in the above quotation that General Regulations No. 99, mean an ‘authorized 
certifying officer,’ and that, therefore, an adjustment voucher, Form No. 1097, 
should be certified in the same manner as a regular voucher certified for pay- 
ment under the provisions of the Act of December 29, 1941 (55 Stat. 875). 

Certain of the executive departments and establishments have taken the posi- 
tion that Standard Form No. 1097 Revised may be signed by an official authorized 
to act, and that it is not necessary that such vouchers be certified by a bonded 
certifying officer. Some of them have stressed the fact that these adjustments 
may involve either an error on a voucher or an error made by the disbursing 
officer in posting a correctly certified voucher to the wrong appropriation ac- 
count. They object particularly to requiring certification by a bonded certify- 
ing officer when the original voucher was duly and correctly certified. 

In view of the above your decision is requested as to whether the term “cer- 
tifying officer,” as used in paragraph 4 of General Regulations No. 99, means 
a bonded certifying officer authorized to certify vouchers under the Act of 
December 29, 1941, or whether it means an officer authorized to act in the 
circumstances who may or may not be a bonded certifying officer. 


The act of December 29, 1941, 55 Stat. 875, as amended by the act 
of April 28, 1942, 56 Stat. 244, fixes the responsibilities of disbursing 
and certifying officers of the Government in the matter of disbursing 
public funds, and provides that the disbursing of such funds by dis- 
bursing officers is to be made only upon vouchers certified to them 
by the head of the department, establishment, or agency concerned, 
or by duly authorized officers or employees thereof. In respect of 
certifying officers, section 2 of the act, 55 Stat. 875, provides: 


Sec. 2. The officer or employee certifying a voucher shall (1) be held responsi- 
ble for the existence and correctness of the facts recited in the certificate or 
otherwise stated on the voucher or its supporting papers and for the legality 
of the proposed payment under the appropriation or fund involved; (2) be re- 
quired to give bond to the United States, with good and sufficient surety ap- 
proved by the Secretary of the Treasury, in such amount as may be determined 
by the head of the department, agency, or establishment concerned, pursuant 
to standards prescribed by the Secretary of the Treasury, and under such con- 
ditions as may be prescribed by the Secretary of the Treasury; and (3) be 
held accountable for and required to make good to the United States the amount 
of any illegal, improper, or incorrect payment resulting from any false, in- 
accurate, or misleading certificate made by him, as well as for any payment 
prohibited by law or which did not represent a legal obligation under the 
appropriation or fund involved; Provided, That the Comptroller General may, 
in his discretion, relieve such certifying officer or employee of liability for any 
payment otherwise proper whenever he finds (1) that the certification was 
based on official records and that such certifying officer or employee did not know, 
and by reasonable diligence and inquiry could not have ascertained, the actual 
facts, or (2) that the obligation was incurred in good faith, that the payment 
was not contrary to any statutory provision specifically prohibiting payments 
of the character involved, and that the United States has received value for 
such payment * * *, [Italics supplied.] 


The word, “payment”, is defined in Bouvier’s Law Dictionary as 
the “discharge in money of a sum due,” and as implying “the exist- 
ence of a debt, of a party to whom it is owed, and of a satisfaction 
of the debt to that party.” Thus, the vouchers contemplated by the 
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act, supra, and for the certification of which the officer or employee 
is required to be bonded, are those upon which moneys are to be paid 
out by disbursing officers in discharging a debt or obligation of the 
Government. 

Standard Form No. 1097—Revised—ADJUSTMENT VOUCHER 
TO EFFECT CORRECTION OF ERRORS—the subject of your 
letter—is just what its title signifies, namely, a document prescribed 
for use in connection with necessary adjustments in respect of ap- 
propriations, funds, limitations, and official project accounts. While 
the processing of such adjustments, in some instances, may require 
the drawing of a check by the disbursing officer, such a check would 
not be for the purpose of paying out moneys in the discharge of a 
Government obligation. It would be issued in respect of an obliga- 
tion already paid or liquidated and in nowise would the drawing 
of such a check result in, or constitute, the paying out of moneys 
from the United States Treasury. Neither would any other adjust- 
ment provided by the voucher form constitute the paying out of any 
funds from the Treasury. Hence, such vouchers are not of the type 
or class coming within the purview of the act of December 29, 1941, 
as amended. 

Under the circumstances, the officers or employees certifying the 
correctness of the adjustment stated on Standard Form No. 1097— 


Revised, are not to be considered as certifying officers, within the 
meaning of the act of December 29, 1941, swpra, or required to be 
bonded pursuant thereto. Compare decision B-24233, dated March 
5, 1942, 21 Comp. Gen. 841, to the Administrator of Veterans’ Affairs. 


(B-42401) 


VEHICLES—“JEEPS”—STATUS AS PASSENGER-CARRYING VEHICLES 
OR TRUCKS 


Vehicles officially described as %4-ton 4 by 4 trucks (commonly called “jeeps’’) 
are not to be considered as passenger-carrying vehicles within the purview 
of section 5 of the act of July 16, 1914, prohibiting the purchase of motor- 
propelled passenger-carrying vehicles unless specifically authorized by law, 
or as within the purvjew of appropriations limiting amounts to be ex- 
pended for passenger-carrying vehicles, and, therefore, no objection will 
be made to payment for such vehicles—to be obtained from the War De- 
partment as surplus—from appropriations available for the purchase of 
trucks. 


Comptroller General Warren to the Secretary of the Interior, June 14, 1944: 
I have your letter of May 31, 1944, as follows: 


This Department has recently been informed that a supply of Army “jeeps” 
both new and used may soon become surplus to the needs of the War Department 
and become available for transfer to other departments and agencies of the 
Federal Government. 

Under regulations of the Bureau of the Budget any transfers consummated 
would involve payment for these jeeps. It is possible that a considerable num- 

‘ 
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ber of them may be desired by some of the bureaus and offices of the Department 
for use in fighting fires on public lands and forests, where they could be utilized 
in hauling both equipment and personnel. 

Because of their sturdiness, their unusual power, and their ability to travel 
over rough terrain the jeep would be particularly desirable for this purpose. It 
is understood that the vehicle is being used for varied purposes, such as motive 
power in plowing on farms, etc., and that it was designed as a truck (with truck 
chassis and engine) to carry a machine gun or other light artillery and operating 
personnel. 

Your decision is requested on the question whether jeeps are passenger- 
carrying cars, the purchase of which would fall within restrictions on the 
amounts of money which may be expended by the Department and its bureaus 
and offices for passenger-carrying cars, or whether they may be classified as 
trucks. 


War Department Circular No. 3, dated January 1, 1943, provides 
under section 2 thereof, as follows: 


II. Official nomenclature for matériel.—1. Use in official or technical corre- 
spondence of nicknames in lieu of official names for matériel has often caused 
unnecessary delay and confusion. This is particularly true of vehicles, especially 
those nicknamed “jeep” or “peep.” “Jeep” is loosely used to designate both the 
%-ton 4 by 4 truck and the %4-ton 4 by 4 truck, and sometimes other vehicles 
also. As a result, requests for information on certain vehicles identified only as 
“jeeps” may be incorrectly filled because “jeep” may mean one thing to the 
man in the field and quite another to the agency filling the request. The danger 
of this is evident. At best, careless use of this word can lead (and in some 
instances has led) to delay and, in the end, to filling the request for all vehicles 
that might be designated by the word “jeep.” The waste of time and money 
entailed is obvious. 

2. Therefore the full official names for all items of matériel, including model 
numbers where necessary, will be used exclusively in all technical and official 
correspondence. Nicknames will not be used in such correspondence. 


In view of the above circular, it cannot be stated whether a vehicle 
designated as a “jeep,” without anything more, is a truck or a passen- 
ger-carrying vehicle. However, it appears that that term is most 
commonly applied to the vehice officially designated as 14-ton 4 by 4 
truck. In decision of April 20, 1943, B-30391, it was stated, in 
pertinent part, as follows: 


The letter of May 6, 1942 [from Chief of Transportation, War Department] 
referred to in the above quotation states in pertinent part that— 

“* * * these so-called ‘Jeeps’ are made and constructed for the Army 
under a certain Federal Specification for Trucks, motor, Gasoline (Four Wheels— 
Four Wheel Drive). The trucks described in this specification are intended for 


use as tactical trucks by the United States Army. They are required to trans- 


port the rated pay-load, which consists of military supplies and equipment, 
over all types of roads, trails, open and rolling cross country, under all condi- 
tions of weather and terrain, while at times towing a trailed load, such as a 
87 mm. anti-tank gun, and all units and assemblies in the truck must be suitable 
for such use. These vehicles (Jeeps) are part of a group of tactical trucks 
designed and procured especially for military service and include such truck 
features as drive, both front and rear axles, standard wiring and lighting, fuel 
and radiator tank filler, instrument board controls, as well as military truck 
features such as towing hooks on front, pintle on rear, and brackets for mounting 
shovel and axe on side of the body. 
= * a s * + a 

In the instant case it would seem to be established that the 4% ton 4 x 4 truck 
is essentially a freight vehicle and the fact that there may be an auxiliary 
seat in the cargo body does not appear to make a distinction with transportation 
significance so as to justify classifying the subject trucks as passenger vehicles. 
In other words, the application of the rating for passenger vehicles on the sub- 
ject shipment would seem to rest upon nothing more than the possible convenient 
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use of the vehicles to transport personnel. It is well known that commercial 
trucks are frequently used for the same purpose and apparently without effect 
upon their transportation status as freight vehicles. 


Assuming that your submission has reference to the vehicles 
officially described as 14-ton 4 by 4 trucks such vehicles will not be 
considered by this office as passenger-carrying vehicles within the 
purview of section 5 of the act of July 16, 1914, 38 Stat. 508—pro- 
hibiting the use of any appropriation for the purchase of motor- 
propelled passenger-carrying vehicles for any branch of the Govern- 
ment unless such use is specifically authorized by law—or within the 
purview of appropriations limiting the amounts which may be ex- 
pended for passenger-carrying vehicles. Hence, payment for such 
vehicles from appropriations available for the purchase of trucks 
will not be objected to by this office if otherwise proper. 16 Comp. 
Gen. 320. 


(B-42338) 


TAXES—STATE — GASOLINE — REIMBURSEMENT UNDER CONTRACT 
PROVIDING FOR PRICE “EXCLUSIVE OF ANY AND ALL TAXES” 


Even though its contract for service station deliveries of gasoline to a post office 
in Maryland provides that the price stipulated therein is “exclusive of any 
and all taxes,” a contractor is not entitled to reimbursement for the Mary- 


land gasoline tax—the legal incidence of which is on the vendor and which 
vendors are required to pay on gasoline sold in that State to or for the 
use of the United States on and after April 1, 1944, except under circum- 
stances not here involved—in the absence of a provision in the contract for 
payment of an amount equivalent to the tax in addition to the price other- 
wise fixed. 

A misapprehension by a contractor and a Government contracting officer as to 
the legal effect of the terms of the Maryland taxing statute, insofar as the 
question of their applicability to gasoline sold under the contract involved 
was concerned, must be regarded as a mutual mistake of law for which 
this office is not required or authorized to grant relief. 


Comptroller General Warren to the Postmaster General, June 16, 1944: 


Reference is made to your undated letter, received in this office 
May 29, 1944, as follows: 


There is transmitted a file of papers relative to the imposition of the state 
tax by the State of Maryland upon purchases of gasoline made by agencies 
of the Federal Government, and an invoice submitted by R. E. Barrett to the 
Postmaster at Silver Spring, Maryland, under date of May 4 in the amount 
of $12.64, which is in claim for Maryland state taxes on 316 gallons of gasoline. 

A copy of the contract with R. HB. Barrett was transmitted to the Postal Ac- 
counts Division by the Fourth Assistant Postmaster General under date of 
March 80, 1944, Sheet No. 15. 

In order that the Post Office Department appropriations may be properly 
expended, a decision will be appreciated as to whether the Postmaster at Silver 
Spring, Maryland, is authorized to expend Government funds in payment of 
the Maryland state tax where the payment of such tax was not originally 
made a part of the contract. 

An early reply will be appreciated so that the proper action can be taken with 
regard to the payment of state taxes under other contracts made for furnish- 
ing gasoline to Post Offices in the State of Maryland. 
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The particular contract to which you refer consists of the bid dated 
March 14, 1944, of R. E. Barrett and the Government’s acceptance 
thereof dated March 22, 1944. Under the terms of said bid R. E. 
Barrett agreed to furnish service station deliveries of a certain type 

_of gasoline to the United States Post Office at Silver Spring, Mary- 

land, during the quarter ending June 30, 1944, at a price of 13-2/10 
cents per gallon, it being further stipulated therein that “The above 
quotation is exclusive of any and all taxes.” 

Among the papers accompanying your letter were copies of certain 
regulations dated March 18 and April 15, 1944, of the Comptroller 
of the Treasury of the State of Maryland relative to the applicability 
of the terms of the Maryland Motor Vehicle Fuel Tax law in respect 
to motor vehicle fuel sold to agencies of the United States and a copy 
of an opinion dated December 27, 1943, of the Attorney General of 
Maryland, wherein the view is expressed that the legal incidence of 
the tax prescribed by that law is on a dealer. 

The said regulations require the payment by motor vehicle fuel deal- 
ers in Maryland of the tax in connection with all fuel sold within 
the boundaries of that State on and after April 1, 1944, to agencies 
of the Federal Government except (1) where the fuel is sold for de- 
livery on a Federally-owned area over which the United States has 
jurisdiction, (2) where the fuel is delivered from points outside the 
State into storage facilities under the control of the United States, 
and (3) where the fuel is sold to the War and Navy Departments and 
a certificate is executed by the procuring officer that the fuel may 
not “under existing rules and procedures, be used in motor vehicles 
as defined in the motor vehicle fuel tax law”; also, the said regula- 
tions provide that the United States may apply for and obtain re- 
funds in the same manner as other consumers in cases where tax-paid 
motor vehicle fuel is used for non-taxable purposes. 

It appears from an examination of the Maryland Motor Vehicle 
Fuel Tax law that the legal incidence of the tax prescribed thereby is 
upon a vendor—that is, a dealer; and the tax is not to be regarded as 
being passed on, as such, to a vendee because the purchase price of 
the fuel involved in a particular case includes an amount representing 
a charge on account of the tax. Hence, since, as was pointed out in 
my decision of June 15, 1944, to you, B-42427, the language used by the 
Supreme Court of the United States in its opinion in the case of Ala- 
bama v. King and Boozer, 314 U.S. 1, leaves no room for doubt that a 
vendor who sells supplies to the United States is not—merely because of 
the immunity of the Federal Government from State taxation—exempt 
from the payment of a State tax unless the legal incidence of the tax 
is upon the vendee (cf. 21 Comp. Gen. 733, 848, 1119), it must be con- 
cluded that payment of the amount of the Maryland motor vehicle 
fuel tax legally may be required of a dealer furnishing gasoline in that 
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State on or after April 1, 1944, to or for the use of the United States, 
unless the transaction is a sale of the type specifically excepted from 
the operation of the State taxing statute by the above-mentioned regu- 
lations. However, it does not follow that a dealer is entitled to pay- 
ment of an amount equivalent to the applicable tax in a case where, as 
here, the contract involved provides for the furnishing of gasoline 
at a price exclusive of a charge representing a tax, for such a theory 
completely ignores the fundamental rule that valid contracts are to 
be enforced and performed as written and that the fact that super- 
vening or unforeseen causes render performance more burdensome or 
less profitable, or even occasion a loss, is not sufficient to excuse per- 
formance or to entitle a contractor to additional compensation. In 
other words, a claim by a Government contractor for an amount re- 
quired to be paid by him on account of the Maryland motor vehicle 
fuel tax and which was not included in his quoted prices is no differ- 
ent from a claim by him for the payment of any other item of expense 
or cost which was not included in such prices. And, even though the 
matter be viewed in the light most favorable to a dealer and it be 
assumed that he and the persons who acted in behalf of the Govern- 
ment in connection with the execution of a particular contract mis- 
apprehended the legal effect of the terms of the Maryland taxing 
statute, insofar as the question of their applicability to gasoline sold 
under the said contract was concerned, it is obvious that such misap- 
prehension must be regarded, at most, as a mutual mistake of law for 
which this office is not required or authorized to grant relief. 

The question as to when and how far a court will go in granting 
relief from a mutual mistake of law was clearly presented and con- 
sidered by the Supreme Court of the United States in the case of 7'he 
Bank of the United States v. Daniel, et al., 12 Pet. 32, wherein the 
court stated the principle involved in that case in these words: 

The main question on which relief was sought by the bill; that on which the 
decree below proceeded, and on which the appellees rely in this Court for its 
affirmance; is, can a court of chancery relieve against a mistake of law? * * 
and after a discussion of the evidence, and a reference to the confusion 
created by numerous and conflicting decisions, the Court reaffirmed 
its decision in Hunt v. Rousmaniere’s Adm’s., 1 Pet. 1, and concluded 
with this language: 

Testing the case by the principle, “that a mistake or ignorance of the law, 
orms no ground of relief from contracts fairly entered into, with a full knowl- 
edge of the fact ;” and under circumstances repelling all presumptions of fraud, 
imposition, or undue advantage having been taken of the party; none of which 
are chargeable upon the appellants in this case; and the question then is, were 
the complainants entitled to relief? To which we respond decidedly in the 
negative. 

Applying the foregoing rules to the circumstances in the instant 
case, and since there is nothing to indicate that any fraud, imposi- 
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tion, or undue advantage was practiced by the Government’s repre- 
sentatives in connection with the matter, it must be held that R. E. 
Barrett is not entitled to be reimbursed for the payments represented 
by him to have been made on account of the applicable State tax on 
the gasoline here involved. 

Accordingly, the question posed in the penultimate paragraph of 
your letter is answered in the negative and you are advised that a 
similar conclusion is required in any case where the contract in- 
volved, as originally executed, does not expressly provide for the pay- 
ment of an amount equivalent to the Maryland motor vehicle fuel 
tax in addition to the price otherwise fixed for the gasoline covered 
thereby. 


(B-41541) 


COMPENSATION—NON-WORK DAY BETWEEN LEAVE WITHOUT PAY 
AND RETURN TO DUTY 


Where an employee having no annual or sick leave to his credit has absented 
himself from work for a single work day without prior authorization and 
it is administratively determined after his return to duty that conditions 
rendered an advance application for leave without pay impracticable, 
justifying a conclusion that he was not “a. w. o. 1.,” the employee’s pay 
status may be regarded the same as though leave without pay had been 
granted in advance and he may be allowed pay for a non-work day oc- 
curring immediately prior to the actual return to duty. 16 Comp. Gen. 
807, distinguished. 


Comptroller General Warren to the Secretary of War, June 17, 1944: 
I have your letter of April 11, 1944, as follows: 


As a result of an administrative audit of payroll cards for civilian employees 
at a field installation of this Department, a question has been presented to this 
office concerning the proper method of computing pay for non-work days occurring 
within a period of leave without pay. This question arises out of present trans- 
portation and communication difficulties and literal application of a decision 
by your office in 16 Comp. Gen. 807 where it was stated: 

“Where, however, the leave without pay is taken without obtaining appropriate 
authorization prior to the taking of such leave, the established rule is that, in 
the absence of a statute specifically providing otherwise, the employee is con- 
sidered in a non-pay status for the entire period during which he absents 
himself from duty, and in such cases, deduction of pay is required for all days 
coming within that period, including Sundays and holidays, irrespective of 
ee occurring immediately prior to the day on which the employee reports 
for duty.’ 

In this connection, it is pertinent to observe that circumstances often require 
employees to live relatively long distances from their places of employment 
and it is not always possible in emergency situations to secure advance approval 
of absence from duty. In such instances, administrative officers have been 
granted authority to consider the circumstances of the absence and to place 
the employee on an absence without leave status if it is found that the absence 
without authorization is due to the employee’s misconduct or carelessness. If 
the employee has annual or sick leave to his credit and the supervisory or other 
leave approving officer determines that the failure to secure prior approval for 
the period of leave is not due to any fault of the employee, he may give post 
authorization for leave with pay to cover the period of absence. Thus, if a per 
annum employee is absent on a Saturday through no fault of his own and leave 
with pay is retroactively authorized for that day, he would also be entitled to 
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compensation for the following Sunday, a non-work day. Under the decision 
cited above, however, if the employee has no sick or annual leave to his credit 
and it is necessary to charge that day as leave without pay, even though the 
circumstances surrounding the absence be the same, the Department is required 
to deduct pay for the following non-work day as well. 

In referring this matter for your further attention and advice, the Department 
is not unmindful of a recent decision (B-40144, February 29, 1944 [23 Comp. 
Gen. 638]) in which the Director, Division of Central Administrative Services, 
Office for Emergency Management, was advised substantially in accordance with 
the decision quoted above. In another recent decision, however, it was indicated 
very broadly that periods of absence from duty were to be regarded as adminis- 
trative problems to be solved by the office concerned in accordance with the cir- 
cumstances surrounding the absence. A portion of that decision (B-40518, 
March 16, 1944 [23 Comp. Gen. 677]) provides as follows: 

“Tf an employee is excused from working on a holiday by administrative action 
taken either before or after the holiday, no deduction of compensation for the 
holiday is required, but if the employee is not excused for an unauthorized 
absence on a holiday by administrative action taken before or after the holiday, 
the regulation specifically requires the deduction of one day’s pay on account 
of the unauthorized absence on the holiday.” [Italics supplied.] 

In still another recent decision, considerable administrative latitude was 
recognized in the matter of requiring employees to be available for work 
(B-40033, February 25, 1944). 

In the interest of securing an answer to the immediate problem facing the 
Department, and in order to provide clarifying instructions which will assure 
equitable treatment of all employees insofar as the law will permit, your advice 
is requested as to whether the new leave regulations and present conditions 
with respect to transportation and communication facilities have resulted in 
any change which would permit modification of your earlier decision to the 
extent that post authorization of leave without pay could be substituted for the 
prior granting of such leave. It is the Department’s view that administrative 
officers should be granted, wherever possible, sufficient latitude for the exercise 
of discretion in meeting problems such as those referred to above, including 
authority to place employees having no leave to their credit on the same basis 
as those entitled to leave with pay for absence under similar circumstances 
and thereby to permit payment for a non-work day occurring immediately prior 
to their return to duty. 


The general rule stated in the decision of March 3, 1937, 16 Comp. 
Gen. 807, quoted in your letter, and in other decisions (see particu- 
larly 13 Comp. Gen. 207, stating the basic rule), was stated with 
reference primarily to cases where an employee is absent from duty 
without authority, commonly referred to as “a. w. o. 1.” The rea- 
sonable inference is that an employee who absents himself from 
work without advance authorization is “a. w. o. 1.” However, this 
office has neither the authority nor the inclination to prevent an 
administrative determination after the return of the employee to 
duty that the facts and circumstances of the individual cases are such 
as to warrant a conclusion that the employee was not “a. w. o. 1.” even 
though he was absent without pay. Such a matter is an administra- 
tive one, not subject to review or revision by this office. In such 
cases—that is, where it is determined administratively that the absence 
without prior authority for a single work day was excusable because 
under conditions which rendered the application therefor in advance 
impracticable—this office will not object to the allowance of pay for a 
non-work day occurring immediately prior to the actual return to 
duty. In other words, the pay status in such cases may be regarded 
the same as though the leave without pay had been granted in advance. 
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OVERTIME COMPENSATION—FORTY-HOUR WEEK EMPLOYEES—NIGHT 
WORK 


Under the authorization in the forty-hour week statute of March 28, 1934, to pay 
overtime compensation “at a rate of not less than time and one half” for 
work in excess of forty hours per week, overtime compensation should be 
based upon the rate received by the employee during his regular tour of 
duty—the employee’s base pay—regardless of whether such tour of duty 
be served during the day or the night. 

In the case of a Government Printing Office employee assigned to night duty, the 
night rate—that is, the rate of compensation received during his regular 
forty-hour weekly tour of duty at night—rather than the regular day rate, 
is his base pay on which the overtime compensation authorized by the forty- 
hour week statute of March 28, 1934, for work in excess of forty hours per 
week should be computed. 7 Comp. Gen. 778 and 22 id. 791, distinguished. 


Comptroller General Warren to Stuart Kelly, June 17, 1944: 

Reference is made to your letter of January 29, 1944, requesting re- 
view of settlement of this office dated January 19, 1944, which dis- 
allowed your claim for $6.33 as additional overtime compensation for 
21 hours overtime worked in excess of your regular tour of duty of 
40 hours per week at night during the period June 6 to 19, 1943, as an 
employee of the United States Government Printing Office. 

The basis of your claim is stated in your letter of July 9, 1943, to 
this office, as follows: 


I am an employee of the Government Printing Office, working at night. My rate 
of pay is $1.584 per hour. During the 2 weeks June 6 to 19 I worked 101 hours. 
For the 80 hours straight time I received $126.72 (80 x $1.584). For the 21 hours 
overtime I received $43.47 (21 x $2.07). The overtime rate of $2.07 per hour was 
calculated at one and one-half times the day rate of $1.38. I contend that the 
overtime rate should be one and one-half times the night rate of $1.584, or $2.376 
per hour. The amount I should have rceived for overtime is $49.90 (21 x $2.376), 
or $6.33 more than the amount actually received. 


Section 23 of the act of March 28, 1934, 48 Stat. 522, provides: 


The weekly compensation, minus any general percentage reduction which may 
be prescribed by Act of Congress, for the several trades and occupations, which is 
set by wage boards or other wage-fixing authorities, shall be reestablished and 
maintained at rates not lower than necessary to restore the full weekly earnings 
of such employees in accordance with the full-time weekly earnings under the 
respective wage schedules in effect on June 1, 1982: Provided, That the regular 
hours of labor shall not be more than forty per week; and all overtime shall be 
compensated for at the rate of not less than time and one half. 


In decision of May 19, 1934, 18 Comp. Gen. 370, it was held (quoting 
from the first paragraph of the syllabus) : 


Unless and until modified in the manner provided by law, all schedules, regula- 
tions, and practices in effect prior to March 28, 1984, relative to compensation for 
overtime, Sunday, and holiday work for employees of the Naval Establishment 
are rendered inoperative insofar as they may be in conflict with the terms of sec- 
tion 28 of the act of March 28, 1934, 48 Stat. 522, but otherwise are to remain in 
full force and effect. 


Pursuant to 44 U. S. Code 40, a wage agreement was entered into 
between the Public Printer and the employees in 1926—prior to the 


nm fF Ss eS CO a 





DECISIONS OF THE COMPTROLLER GENERAL 963 


date of the above-quoted statute—which provides, so far as here 
material, as follows: 

Overtime rate.—Employees on the day or night shifts who are required to work 
in excess of 8 hours in any period of 24 consecutive hours shall receive 50 percent 
in addition to the regular day rate for the period of said overtime work. No em- 
ployee will be granted extra pay for overtime for which he is allowed pay at the 
Sunday or legal or special holiday rate. 

The overtime rate provided for in the wage agreement, supra, is 
for basing upon “the regular day rate,” that is to say, the overtime 
compensation is for computing upon a daily basis which basis clearly 
was operative prior to March 28, 1934, the date of the statute requiring 
overtime compensation to be computed upon a weekly basis only. See 
18 Comp. Gen. 265. But since the quoted provision of the wage agree- 
ment is inconsistent with the statutory provision it may not be re- 
garded as having remained in effect after March 28, 1934; and, in 
the absence of any other agreement, the overtime compensation of an 
employee in your status is controlled directly by the provisions of the 
statute. 

Overtime compensation is payable under the terms of the act of 
March 28, 1934, “at a rate of not less than time and one half.” It is 
not believed the Congress intended thereby any construction other 
than that the overtime rate of time and one half for work in addition 
to the regular tour of duty of 40 hours per week should be based upon 
the rate received by the employee during his regular tour of duty of 
40 hour—the employees’ base pay—regardless of whether the regular 
tour of duty be served during the day or during the night. 

There has not been overlooked the decision of this office applicable 
to the Postal Service—7 Comp. Gen. 778, and 22 id. 791—but those 
decisions involve interpretation of a statute fixing a night differential 
denominated as “extra” compensation based upon the employee’s 
“hourly pay per hour.” In view of the terms of the controlling statute 
applicable to the Postal Service the night differential was regarded 
not as the base pay of the employee required to do night work, but as 
“extra” compensation. However, in your case, it is believed the night 
rate—that is, the rate of compensation received by you during your 
regular tour of duty at night—is your base pay and that the overtime 
compensation provided for under the 1934 statute at the rate of not 
less than time and one half should be computed on the basis thereof 
during the period of your claim. That view is strengthened when 
considered in the light of the fact that retirement deductions as made 
by the Government Printing Office, where night tour of duty is in- 
volved, for many years have been based upon the night rate rather 
than the day rate, the retirement act providing that the term “basic” 
salary, pay, or compensation is exclusive of “all bonuses, allowances, 
overtime pay, or salary, pay, or compensation given in addition to the 
base pay of the position as fixed by law or regulation.” 





- 964 DECISIONS OF THE COMPTROLLER GENERAL 


Accordingly, in the light of the foregoing, the settlement of Janu. 
ary 19, 1944, disallowing your claim, is reversed and a certificate of 
settlement will issue in your favor for $6.33 in due course of business. 


(B-39121) 
PAY—AVIATION DUTY—DURING PERIOD OF INCAPACITY 


In the case of an Army flying officer shot down over enemy-held territory and 
subsequently rescued after a ten-month period of refuge in jungles, the three- 
month grace period following an incapacitating aviation accident during 
which, as provided by Executive regulations pertaining to aviation pay, 
participation in aerial flights is not required in order to be entitled to aviation 
pay may not be considered as the three montlis following his rescue during 
which he was incapacitated for flying because of shock and exhaustion re- 
sulting from his stay in the jungles, but, rather, must be considered as the 
three months following that in which he was shot down. 

An Army flying officer who, after having been shot down over enemy-held terri- 
tory in May, 1942, was rescued in March, 1943, and who, because of shock and 
exhaustion suffered as a result of being lost in jungles for the ten-month 
period, performed no flights until September, 1943, is not entitled to aviation 
pay for July and August, 1943, under the rule that where, due to an aviation 
accident, a flying officer is incapacitated for three months following the acci- 
dent, flight requirements may be made up at any time during the three-month 
period which begins at the end of the three-month period of incapacity. 


Assistant Comptroller General Yates to Lt. Col. J. A. Milton, U. S. Army, June 


, 1944: 


There has been received by indorsement of December 21, 1943, your 


letter of November 25, 1943, requesting decision as to whether you 
are authorized to make payment on a voucher, transmitted therewith, 
stated in favor of Eugene D. Wallace, first lieutenant, Air Corps, 
and representing flying pay from April 1, 1943, to August 31, 1943. 

In explanation of his claim for flying pay for the above period 
Lieutenant Wallace states: 


On May 24, 1942, the undersigned was shot down by enemy antiaircraft fire 
while engaged in a duly authorized bombardment mission over the town of 
Rabaul on the island of New Britain, came down at sea, made his way ashore 
to the island of New Britain, which was entirely under enemy control, and took 
refuge in the jungles to avoid capture. Until March 25, 1948, when rescued by 
friendly aircraft and returned to friendly territory, the undersigned was forced 
to subsist on whatever was to be found in the wild country and, being unarmed 
and almost alone, was forced to flee continually from pursuing Japanese 
detachments. 

During the period of enforced stay on the island of New Britain, the under- 
signed was carried on the rolls of the War Department as “missing in action”. 
Upon return to friendly territory, payment was received of pay and allowances, 
including flying pay, for the period ending March 31, 1943, under the provisions 
of the Act of March 7, 1942, as amended. No further payment of flying pay 
was made to the undersigned, because of inability to perform flights due to 
physical condition, for the period April 1 to August 31, 1943. In September 
1943, the physical condition of the undersigned improved sufficiently to enable 
him to perform flights again, which were made as shown by the attached flight 
certificates. 

Claim is hereby made for flying pay for the months of April, May and June, 
1948, under the provisions of Paragraph 10, Executive Order No. 9115, attention 
being invited to the attached certificate of medical officer and to 22 Comp. Gen. 
1088. Cited Executive order waives the requirement that flights be performed 
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in order to receive flying pay for a period not to exceed three months following 
the date of the accident. Since Paragraph 1 (h) of the Executive order defines 
the term “aviation accident” as “an accident * * * in which appropriate 
medical authority of the services attests that injury resulted from participation 
in duly authorized aerial flights’ and since the above cited decision of the 
Comptroller General defines “shock and exhaustion as a result of being shot 
down” as an “injury,” within the meaning of the Executive order, and since 
injury in the form of shock and exhaustion was suffered continually during the 
period of enforced stay in the jungles, it is believed that the accident is to be 
considered as of a continuing nature, extending over the entire period of enforced 
stay in the jungles. Therefore, the three month period “immediately following 
the date of the accident” would appear to comprise the months of April, May and 
June, 1943. 

In connection with the above stated claim, further claim is made for flying 
pay for the months of July and August, 1943, on the basis of flights performed 
during the month of September 1943, as shown on the attached Flight Certificate 
and Schedule. 


The certificate referred to by the officer shows that during the month 
of September, 1943, he performed 25 flights, with a total flying time 
of 16 hours, 30 minutes. 

Section 2 of the act of March 7, 1942, 56 Stat. 144, provides: 


Any person who is in active service and is officially reported as missing, 
missing in action, interned in a neutral country, or captured by an enemy shall, 
while so absent, be entitled to receive or to have credited to his account the 
same pay and allowances to which such person was entitled at the time of the 
beginning of the absence or may become entitled to thereafter. * * 


An increase of 50 per centum of their pay, by reason of participation 
in regular and frequent aerial flights wider orders of competent 
authority, is granted to officers of the Army by section 2 of the act of 
July 2, 1926, 44 Stat. 780, 781—effective when Lieutenant Wallace’s 
plane was shot down on May 24, 1942—and by section 18 of the act of 
June 16, 1942, 56 Stat. 368—effective during the period covered by the 
present claim. Each of these acts requires that there be participation 
in regular and frequent aerial flights under orders of competent 
authority “as defined by such Executive orders as have heretofore been, 
or may hereafter be, promulgated by the President.” Paragraph 10 
of Executive Order No. 5865, effective July 1, 1932, issued pursuant to 
the above act of July 2, 1926, provided in part, as follows: 


10. For personnel of the Army, * * * who are required by competent 
authority to participate regularly and frequently in aerial flights, the following 
requirements are prescribed: Provided, That any officer, warrant officer, or en- 
listed man who has been required to participate regularly and frequently in aeria) 
flights by orders of competent authority and who as a result of such orders has 
participated regularly and frequently in aerial flights, as defined in this Executive 
order, and who subsequently becomes incapacitated for flying by reason of an 
aviation accident shall not be required to perform such aerial flights during 
such incapacity for a period not to exceed three months following the date of said 
accident : 

(a) During one calendar month. 10 or more flights totaling at least 3 hours, 
or in lieu thereof to be in the air a total of at least 4 hours. 

(b) During 2 consecutive calendar months, when the requirements of sub- 
paragraph (a) above have not been met. 20 or more flights totaling at least 6 
hours, or in lieu thereof to be in the air a total of at least 8 hours. 

(c) During 3 consecutive calendar months, when the requirements of sub- 
paragraph (b) above have not been met. 30 or more flights totaling at least 9 
hours, or in lieu thereof to be in the air a total of at least 12 hours. 
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Paragraph 10 of Executive Order No. 9195, superseding Executive 
Order 5865 as of June 1, 1942, and in effect during the period covered 
by Lieutenant Wallace’s claim, is, insofar as here material, substantially 
the same as the above-quoted paragraph of the superseded order. 

Paragraph 1 (g) of Executive Order No. 5865, provides: 


(g) The term “aviation accident,” as used in these regulations, shall be con- 
strued to mean an accident in which an officer, warrant officer, or enlisted man who 
is required to participate regularly and frequently in aerial flights is injured 
while an occupant of an aircraft or as the result of jumping from, being thrown 
from, or being struck by, an aircraft or any part or auxiliary thereof. 


Paragraph 1 (h) of Executive Order No..9195, repeats the above 
definition, without any change here material, and adds—‘“or in which 
appropriate medical authority of the services attests that injury re- 
sulted from participation in duly authorized aerial flights.” 

Both Executive orders provide that participation in aerial flights 
shall not be required during a period of incapacity by reason of an 
aviation accident, “for a period not to exceed three months following 
the date of said accident.” 

This limitation has been construed to mean the period immediately 
following the accident. See decision of this office dated February 6, 
1943, B-31625. 

Attached to the voucher is a certificate dated September 24, 1943, 
executed by Major R. E. Weismann (MC) as follows: 


To WHom Ir May Concern: 


This is to certify that 1st Lieut. Eugene D. Wallace, 0-431910, A. C., was found 
to be temporarily incapacitated for flying duty from June to September, 1943, 
because of shock and exhaustion as a result of being shot down at sea, and lost 
for a period of ten months on New Britain Island in the South Pacific. 


Whether the officer was incapacitated for the three months’ period 
immediately following the accident of May 24, 1942, is not suggested, 
but this appears to be immaterial for the reason that during such 
period it is reported that he was paid increased flying pay under the 
provisions of section 2 of the act of March 7, 1942, supra, and since 
such payment was concurrent with the period that flying pay would 
have been credited due to incapacity resulting from injury in an 
aviation accident, and since such benefits are not cumulative, he has 
received the maximum flying pay benefits authorized by statute, even 
conceding that there existed an incapacity from an aviation accident 
which occurred May 24, 1942. The portion of Lieutenant Wallace’s 
claim representing flying pay during a period of incapacity following 
an aviation accident covers a period beginning some ten months after 
the accident occurred. For reasons stated, payment of that portion 
of the voucher, covering aviation pay for April, May, and June, 
1943, is not authorized. 

The further question is presented as to whether the officer’s per- 
formance of 25 flights, totaling 1614 hours, in September, 1943, en- 
titles him under the above requirements to flying pay for the two 
prior months, July and August, 1943. 
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The three months’ grace period during which flight requirements 
may be made up is fixed as an entirety and when such grace period 
once has expired, flying pay cannot accrue until flying is actually 
performed. In other words, when for a period of more than three 
months no flights have been performed the above-cited provisions as 
to making up flight requirements are inoperative. 4 Comp. Gen. 975; 
9 id. 487. An exception to this rule arises where, by reason of an 
aviation accident which incapacitates an aviation officer for three 
months following such accident, the new three months’ period begins 
at the end of the period of incapacity and minimum flight require- 
ments may be made up during any of such following three months. 
See 16 Comp. Gen. 134. 

However, in the instant case it appears that the officer performed 
no flights for more than fifteen months prior to September, 1943. 
Therefore, flights performed during that month may not be used to 
make up deficiencies in prior months. Flying pay for July and 
August, 1943, is not authorized. 

Accordingly, payment on the voucher, which is retained in this 
office, is not authorized. 


(B-41227) 
TRANSPORTATION — DEPENDENTS — REGULAR NAVY PERSONNEL 
TRANSFERRED TO RESERVE COMPONENT AND RELEASED FROM 
ACTIVE DUTY 


The “home” to which enlisted men of the Regular Navy transferred to a re- 
serve component and subsequently released from active duty are entitled 
to transportation for dependents at Government expense, under section 12 
of the Pay Readjustment Act of 1942, is the home or official residence of 
record, and where the dependents travel to a home which the man elects 
upon release from active duty, rather than to the home or official resi- 
dence of record, the cost to the Government for transportation may not ex- 
ceed what it would have cost had the travel been to such home or official 
residence of record. 

Assistant Comptroller General Yates to the Secretary of the Navy, June 22, 
1944: 


There has been considered your letter of April 1, 1944, transmitting 
a letter from the Bureau of Naval Personnel, dated March 27, 1944, 
relative to the claim of Robert L. Roddom, chief storekeeper, USFR, 
for reimbursement of travel of his dependents incident to his re- 
lease from active duty subsequent to his transfer to the Fleet Reserve, 
and requesting decision whether personnel of the Navy, transferred to 
a reserve component and subsequently released from active duty, may 
elect the home address to which their dependents may proceed at 
Government expense or whether such travel is authorized only to the 
official residence of record at the time of release from active duty. 

It is stated in the submission that the original correspondence in 
the case, including Roddom’s claim, is not now available. However, 
the facts involved are set out in a letter dated August 11, 1943, from 
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the Chief of Naval Personnel, a copy of which was included with 
the papers forwarded, reading as follows: 


Subj: Transportation of dependents. 
Ref: (a) Paragraph 6, Section 12, Pay Readjustment Act of June 16, 1942. 
(b) Decision of the Assistant Comptroller General B-29267 of January 
12, 1943. 

1. Reference (a) authorizes transportation of dependents of personnel of 
certain grades, including members of the Naval Reserve, from home to the first 
permanent duty station when ordered to active duty other than training, and 
from the last permanent duty station to home when released from active duty. 
Reference (b) holds that the provisions of Reference (a) apply to men (of 
proper ratings) transferred to the Reserve components of the Navy, which would 
include the Fleet Reserve. 

2. The records of the Bureau show that Roddom, after serving 23 years and 5 
months, was transferred to the Fleet Reserve on May 29, 1943, and ordered home 
to be released from active duty. It will be noted that the orders of May 29, 1943, 
provided that Roddom would be placed on the retired list of the Navy on the 
first day of the month following his release from active duty. The retirement 
was due to physical disability. It is considered that the travel of dependents 
was incident to transfer to the Fleet Reserve and subsequent release and not to 
the retirement. It appears, therefore, that reference (a) applies in this case. 

8. It is to be noted that reference (a) authorizes travel of dependents from 
and to the home of the officer or man concerned. This evidently contemplated the 
officer or man being at home in the first instance and being ordered to active 
duty from that place. Article 2505-19 Navy Travel Instructions defines “home” 
for this purpose as the official residence of record. This means at the time the 
person is ordered to active duty. 

4. The situation is different with respect to members of the Navy transferred 
to Reserve components and subsequently released. In such cases there is no 
“official residence of record” on which to base the travel of dependents when the 
individual is released as he was not ordered to active duty from his home as 
contemplated by reference (a): In the case of Roddom the records show his 
home address at time of release as Bonham, Tex., and it will be noted that the 
orders were written accordingly. It will be noted that this man and his depend- 
ents proceeded from San Diego, Calif., to Ogden, Utah, that claim is submitted 
for reimbursement for travel of dependents to Ogden, Utah, with the statement 
such place is elected as home, and that any additional transportation is waived. 

5. In view of the conditions explained in paragraph four and since retired 
personnel only have the right to elect a home address on retirement for the 
purpose of travel of dependents, it is requested that this case be referred to the 
Comptroller General for decision as to whether personnel of the Navy transferred 
to a Reserve component and subsequently released may elect the home address 
to which the dependents may proceed at Government expense, or whether such 
travel is authorized only to the official residence of record at time of release as 
provided in reference (a) and subsequent instructions. 


Provision for the transportation of dependents of personnel of the 
naval establishment is currently contained in section 12 of the act of 
June 16, 1942, 56 Stat. 364, as follows: 


“When any officer, warrant officer, or enlisted man above the fourth grade, 
having dependents as defined in section 4 hereof, is ordered to make a perma- 
nent change of station, the United States shall furnish transportation in kind 
from funds appropriated for the transportation of the Army, the Navy, the 
Marine Corps, the Coast Guard, the Coast and Goedetic Survey, and the Public 
Health Service to his new station for such dependents: Provided, That for persons 
in the naval service the term “permanent station” as used in this section shall 
be interpreted to mean a shore station or the home yard or home port of the 
vessel to which the person concerned may be ordered; and a duly authorized 
change in home yard or home port of such vessel shall be deemed a change of 
station: Provided further, That if the cost of such transportation exceeds that 
for transportation from the old to the new station, the excess cost shall be 
paid to the United States by the officer, warrant officer, or enlisted man con- 
cerned: Provided further, That transportation supplied the dependents of such 
officer, warrant officer or enlisted man, to or from stations beyond the con- 
tinental limits of the United States, shall not be other than by Government 
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transport, if such transportation is available as may be determined by the head 
of the department concerned: Provided further, That the personnel of all the 
services mentioned in the title of this Act shall have the benefit of all existing 
laws applying to the Army and Marine Corps for the transportation of household 
effects: And provided further, That in lieu of transportation in kind authorized 
by this sectiom for dependents, the President may authorize the payment in 
money of amounts equal to such commercial transportation costs for the whole 
or such part of the travel for which transportation in kind is not furnished 
when such travel shall have been completed. 

The words “permanent change of station” as used in this section shall include 
the change from home to first station and from last station to home when ordered 
to active duty other than training duty, of any officer, warrant officer, nurse, or 
enlisted man of any of the services mentioned in the title of this Act, including 
retired personnel and members of the Reserve components thereof, in a grade 
for which the transportation of dependents is authorized at Government expense, 
and the change from last station to home in connection with retirement, relief 
from active duty, or transfer to a Reserve component. 


Authority for the transfer of members of the Regular Navy to 
the Fleet Reserve under certain conditions is vested in the Secre- 
tary of the Navy by the provisions of the Naval Reserve Act of 1938, 
52 Stat. 1175, and section 202 thereof, 52 Stat. 1178, provides that 
such transfers shall be conclusive for all purposes and that all mem- 
bers when so transferred shall from the date of the transfer be en- 
titled to pay and allowances in accordance with their ranks or ratings 
and length of service as determined by the Secretary of the Navy. 
Accordingly, on the effective date of Roddom’s transfer to the Fleet 
Reserve he became entitled, while on active duty, to the pay and al- 
lowances and transportation of dependents, authorized for other re- 
serve personnel of the Navy of equal rank or rating and length of 
service. 

Prior to the act of June 16, 1942, supra, authority existed for the 
transportation of dependents of reserve officers and enlisted men of 
certain grades when ordered to active duty, other than for training, 
and upon release therefrom. However, there existed no express au- 
thority for the transportation of dependents of members of the Reg- 
ular Navy transferred therefrom to a reserve component incident to 
their subsequent release from active duty until the inclusion in sec- 
tion 12 of that act of the above-quoted provision which includes in the 
definition of “permanent change of station” for purposes of rights to 
transportation of dependents the change from last station to home in 
connection with transfer to a reserve component, the apparent pur- 
pose of the inclusion thereof being to insure to personnel so trans- 
ferred and subsequently released from active duty the same rights 
with regard to transportation of dependents upon such release as are 
authorized for reservists ordered from an inactive status to active 
duty and subsequently released therefrom. 

It appears that the doubt as to the place to which Roddom, as a 
member of the Regular Navy transferred to the Fleet Reserve and 
released from active duty, was entitled to have his dependents trans- 
ported is based upon the theory that because of the transfer from 
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the Regular Navy he was not ordered from his home to active duty 
and that, as a consequence, there existed no place comparable to the 
“official residence of record,” as in the case of other reservists, upon 
which to limit transportation for dependents incident to his release 
from active duty. In decision dated December 19, 1942, 22 Comp. 
Gen. 555, it was held, in view of the language contained in section 
12 of the act of June 16, 1942, authorizing transportation of depend- 
ents of a reservist from home to first station and from last station 
to home, that the home of such reservist, for purposes of transporta- 
tion of dependents, is to be considered the place shown by the official 
records to be his home or official residence. 

As indicated above, the right to transportation of dependents inci- 
dent to release from active duty in the case of members of the Reg- 
ular Navy transferred to a reserve component and subsequently re- 
leased from active duty, under the provisions of section 12 of the act 
of June 16, 1942, is the same as that provided for other reservists 
who have been ordered to active duty and subsequently released there- 
from, i. e., from last station to home. Accordingly, you are advised 
that there appears to be no authority of law for personnel of the 
Navy transferred to a reserve component and subsequently released 
from active duty to elect the home address to which their depend- 
ents may-travel at Government expense. If the dependents in such 
cases travel to a place which the reservist upon release from active 
duty elects as his home, such place being different from the home 
address or official residence of record, travel of his dependents at 
Government expense may not exceed what it would have cost had 
they traveled to the home address or official residence of record. 


(B-42735) 


TRANSPORTATION—HOUSEHOLD EFFECTS—SHIPMENT TO POINT 
OTHER THAN NEW STATION 


Where, due to the difficulty of procuring living accommodations in Brazil, an 
employee whose station was transferred from Costa Rica to Brazil wishes 
to establish a home for his family at Bristol, Virginia—an intermediate point 
on the route utilized generally by the public for the transportation of house- 
hold effects between Costa Rica and Brazil by way of New Orleans and New 
York—the cost of transportation of the employee’s household effects from 
Costa Rica to Bristol, Virginia, may be charged to an appropriation other- 
wise available for the transportation of household effects in accordance with 
the act of October 10, 1940, and Executive regulations thereunder. 

Shipment at Government expense of a transferred employee’s household effects 
to other than his new station or an adjacent point to which he will commute— 
a situation for which the Executive regulations issued pursuant to the act of 
October 10, 1940, do not specifically provide—should be permitted only when 
the conditions of the war emergency make it impracticable for his family to 
accompany him to his new station. 

Where the conditions of the war emergency make it impracticable for a transferred 
employee’s family to accompany him to his new station, his household effects 
may be shipped in accordance with the act of October 10, 1940, and Executive 
regulations thereunder, to some intermediate point which need not necessarily 
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be on the geographic line between the old and new stations, but may be on 
or near the transportation route generally utilized between such stations and 
to which the goods may be shipped at a lesser cost to the Government than 
had they been transported to the new station. 


Comptroller General Warren to the Secretary of Agriculture, June 22, 1944: 
I have your letter of June 16, 1944, as follows: 


An employee of the Department now living with his family in Costa Rica has 
had his permanent duty station transferred from Turrialba, Costa Rica, to Belem, 
Brazil. Since suitable living accommodations could not be found in Brazil for the 
employee’s family, consisting of his wife and 5-month old baby, he has determined 
to move his family and household goods to his home in Bristol, Virginia, where 
his family will establish and maintain a home. 

There is no means by which the employee’s household goods could be transported 
directly from Costa Rica to Brazil. All such shipments customarily proceed first 
to New Orleans by boat, thence to New York by rail for reshipment directly to 
Brazil. In the shipment from New Orleans to New York, the goods would pass 
within a short distanct of Bristol, Virginia. It is the employee’s desire, after the 
goods reach New Orleans, to have them sent to Bristol, Virginia, rather than on 
to Brazil via New York. - The shipment to Bristol, Virginia, will entail con- 
siderably less expense to the Government than if the shipment were made to Brazil, 
and it is our desire to facilitate the employee’s plans, especially in view of the 
personal sacrifice and inconvenience involved in this transfer. Your opinion is 
respectfully requested as to whether this is permissible at Government expense. 

A similar problem was considered by you in an opinion to the Federal Com- 
munications Commission dated May 24, 1944 (B-41674). In that case an em- 
ployee’s permanent duty station was transferred from Port Washington, Wiscon- 
sin, to Hawaii. In view of travel difficulties from this country to Hawaii, the 
employee desired to have his household goods shipped at Government expense to 
Marysville, Washington, where the employee’s family proposed to establish their 
new home, which you held to be allowable at Government expense. Under the 
principle of that decision, it is believed the household goods in the present case 
may be transported at Government expense from Costa Rica to Bristol, Virginia. 

In view of the urgency of this problem an expedited reply will be appreciated. 

In addition to and apart from your determination in the instant case, we 
would appreciate a further indication as to the extent to which we may apply 
the principles of the decision of May 24, 1944. That is, (1) must the shipment 
be made to an intermediate point, or may it be made to a point which is not 
reasonably intermediate, but is lower in cost than the full shipment would 
be to the new station, or (2) if it must be intermediate, must the new place 
be geographically intermediate, or may it be merely generally along a route cus- 
tomarily followed in moving goods to the new station; also (3) is it regarded as 
essential that circumstances interfere with the proper movement to the new 
station, or may the allowance for transportation of goods be made where the 
employee desires to elect to take advantage of the opportunity to locate his 
family at such point other than the official station? 


In the decision of May 24, 1944, B-41674, 23 Comp. Gen. 886, it was 
stated : 


While it is true, as indicated in the decision, supra, [22 Comp. Gen. 478], that 
the laws and regulations thereunder do not specifically authorize the shipment 
of household goods to any point other than the new station of the employee, 
there appears no sound reason why an employee who, incident to an authorized 
change of station, establishes his home at an intermediate point between the 
old and the new stations, may not have his household effects shipped to such 
home at Government expense—the cost to the Government being less than the 
cost would have been had the shipment been to his new station. While, ordi- 
narily, the establishment of the home at some intermediate point, contem- 
plates its location at a point more or less accessible to the employee, it is recog- 
nized that the transportation of dependents and houseliold effects to Hawaii 
at the present time—if not absolutely prohibited for military reasons—pre- 
sents great difficulties; and, accordingly, this office will not object to the other- 
wise proper payment from appropriated funds available for the transportation 
of household effects specifically, or the “transportation of things” generally (see 
section 201 (b) of Public Law 0, approved June 26, 1943), for the shipment 
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of household effects of the employee here involved between his former station 
at Port Washington, Wisconsin, and Marysville, Washington, as incidental to 
his transfer to Hawaii, provided, of course, the regulations issued by the 
President in Executive Orders, 8588, 9122, and 9223, otherwise are complied 
with. 


In view of the reported difficulty of procuring accommodations in 
Brazil, if the route utilized generally by the public for the transporta- 
tion of household effects between Costa Rica and Brazil is by way of 
New Orleans and New York, then since the shipment to Bristol, Vir- 
ginia (between New Orleans and New York), would cost the Gov- 
ernment less than to complete the shipment to Brazil, the decision 
of May 24, 1944, supra, may be applied thereto and the transporta- 
tion of the employee’s household effects from Costa Rica to Bristol, 
Virginia, where the family, incident to his transfer of official sta- 
tion, is to establish a home, may be charged to an appropriation other- 
wise available for the transportation of household effects, subject, of 
course, to compliance with the regulations prescribed by the 
President. 

As stated in 22 Comp. Gen. 478, at page 483, the regulations issued 
by the President in Executive Orders No. 8588 and No. 9122 do not 
specifically authorize the shipment of household effects to other than 
the new station of the employee, or to an adjacent point from which 
the employee commutes to the new station. Also, the purpose of the 
act of October 10, 1940, 54 Stat. 1105, and the regulations thereunder, 
is to enable the employee to establish a home and have his household 
effects at some point accessible to his new duty station and should not 
be construed to encourage the separation of the employee from his 
home and family which is the hardship to which the act and regula- 
tions primarily are addressed. Consequently, shipment of an em- 
ployee’s household effects at Government expense, upon transfer of 
his official station, to a point other than the new station (or a point 
adjacent thereto to which the employee will commute), should be per- 
mitted only when the conditions of the war emergency make it im- 
practicable for the family to accompany the employee to his new sta- 
tion, in which event the household effects may be shipped to some 
intermediate point which need not necessarily be on the geographic 
line between the old and new station, but may be on or near the trans- 
portation route generally utilized between the old and new stations 
and to which the goods may be shipped at a lesser cost to the Gov- 
ernment than had they been transported to the new station. 

The questions presented are answered accordingly. 


(B-41254) 
VALIDITY OF MARRIAGE BY MAIL 


A contract of marriage entered into by mail between an Army Officer stationed 
overseas and his fiancee residing in this country—both of whom are domi- 
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ciled in a State (Pennsylvania) where common-law marriages are valid— 
will be considered by this office, for purposes of the officer’s claim for in- 
creased rental and subsistence allowances as for an officer with depend- 
ents (lawful wife), as establishing a marriage valid under the laws of 
Pennsylvania. 


—- Comptroller General Yates to Capt. L. C. Harris, U. S. Army, June 24, 


By indorsement of April 7, 1944 (SPFEI 245.81 (Vaccaro, 
Joseph) ), the Fiscal Director, Army Service Forces, transmitted to 
this office your letter of March 17, requesting decision as to whether 
you are authorized to make payment on a voucher transmitted there- 
with in favor of Joseph Vaccaro, captain, Air Corps, AUS, covering 
increased allowances as for an officer with dependents (lawful wife) 
for the period January 15 to February 29, 1944. Submitted with 
your letter is a photostatic copy of “CONTRACT OF MARRIAGE” 
as follows: 


ARTICLES OF AGREDPMENT made this 3rd, day of December, A. D. 1943, 
by and between JOSEPHINE M. SERRAINO, of 613 Church Lane, Upper Darby, 
Pennsylvania, and JOSEPH VACCARO Jr., of 712 Moore Street, Philadelphia, 
Pennsylvania. 

WHEREAS, the said parties hereto have at various times, prior to the date 
hereof, expressed their desire and intention to enter into the bonds of matrimony 
and to become husband and wife; 

AND WHERBHAS, both parties are of full age and sui. juris and they desire 
to enter into a binding and legal marriage agreement ; 

AND WHEREAS, it is impossible for them at this time to procure a marriage 
license and be married by a civil or religious ceremony, due to the fact that the 
said JOSEPH VACCARO Jr., is now in the Army of the United States of 
America and is serving in a foreign land; 

NOW, THEREFORE, THIS AGREEMENT WITNESSETH: That, for and in 
consideration of the premises, the said JOSEPHINE M. SERRAINO, And - 
JOSEPH VACCARO Jr., do hereby mutually covenant, promise and agree that 
they are now and henceforth will be husband and wife, jointly and severally 
assuming the rights and duties of that relation, and by this agreement binding 
themselves in the marriage relation, each to the other, as firmly and completely 
as they might have done if they had secured a marriage license and had been 
married in a civil or religious ceremony. : 

FURTHER, the parties hereto agree that the validity of this contract and 
that all the rights, powers, and duties of the parties hereunder are governed 
by the laws of the State of Pennsylvania, where both of the parties hereto are 
presently domiciled. 

IN WITNESS WHEREOF, the said JOSEPHINE M. SERRAINO AND the 
said JOSEPH VACCARO Jr., have hereunto set their, hands and seals. 


[Signed] JosepHing M. Serraino [SEAL] 
[Signed] JosepH Vaccaro Jr. [SEAL] 
Capt AC 


As to Josephine M. Serraino, Signed and sealed in the presence of: 


[Signed] Jacos LEHMAN 
[Signed] Bessre WrERIcK 


As to Joseph Vaccaro Jr., Signed and sealed in the presence of: 


[Signed] W.H. Inctz Maj AGD 
[Signed] Atnert J. SuTcLirre 


Also, there is transmitted a photostatic copy of the acknowledg- 
ment, December 3, 1943, of Josephine M. Serraino of the above-quoted 
agreement as her act and deed, made before a notary public in the 
City of Philadelphia, Pennsylvania, wherein it is stated that she de- 
sired the same to be recorded as such in the office of the Recorder 
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of Deeds, in and for the County of Philadelphia, Commonwealth of 
Pennsylvania. In the space below this acknowledgment, Albert J. 
Sutcliffe, major, CWS, Summary Court, Army of the United States of 
America, in foreign service, certifies that the said Joseph Vaccaro, 
personally appeared before him December 31, 1948, and made oath 
that the said agreement was his act and deed and that he desired the 
the same to be recorded as such. The authority of Major Sutcliffe 
to take said acknowledgment under the provisions of the act of June 
18, 1941, Public Law No. 73, Laws of Pennsylvania, 1941, page 136, is 
certified to by Major W. H. Ingle, Adjutant of the Command of XTII 
Bomber Command. Captain Vaccaro has certified on the reverse of 
the voucher whereby he claims the increased allowances on account 
of a “lawful wife”, as follows: 


CERTIFICATE 


I CERTIFY that the AGREEMENT, CONTRACT OF MARRIAGE, was re- 
corded in the office of the Recorder of Deeds, in and for the County of Philadel- 
phia, Commonwealth of Pennsylvania, on 15 January 1944. 


The question as to whether a status of marriage can be created 
between a girl residing in the United States and her fiance on military 
duty abroad was the subject of discussion arising out of World War I. 
In 32 Harvard Law Review, 848 (1919), it was said: 


* * * Whether this can be done involves the following questions: (1) 
whether or not a marriage is valid which consists merely of an exchange of 
promises without formal solemnization; (2) whether or not cohabitation in ad- 
dition to the mutual promises is a necessary element of such an informal mar- 
riage; (3) whether or not it is essential that the promises be exchanged by the 
parties in the presence of each other; (4) and what law governs the effect of 
an exchange of promises of marriage when the parties are in different juris- 
dictions during the transaction. 


In his treatise on the law of marriage, divorce, separation and 


domestic relations, sixth edition (1921), Schouler states, in volume 2, 
section 1212, as follows: 


§ 1212. Marriage by Proxy or Mail. 

Marriage by proxy or without the presence of the parties at a ceremony was 
formerly allowed in the Roman law and was also recognized under the canon 
law, and the English law until the eighteenth century. It was thus a part of 
the common law of England at the time of the settlement of this country, and 
was probably incorporated by the colonists as such into their common law. 
Statutes in many States requiring certain details as to the ceremony and pre- 
sence of the parties have rendered this common law obsolete, but in States where 
common-law marriages are still recognized, and where consummation of the 
marriage is not necessary for its validity, there seems no reason to doubt that 
a marriage by written contract of parties not in the presence of each other may 
be valid. Such a marriage will be governed by the law of the State where the 
contract is made, which is the place where the acceptance is mailed, although 
there is strong authority that a marriage by mail can be sustained only when 
valid by the laws where both live. 

The exigencies of the Great War revived the interest in such marriages, 
and laws were passed in Belgium, France and Italy to enable soldiers in service 
to contract marriages with women at home. In this country the Adjutant 
General, on December 21, 1918, advised the military authorities that they might 
assist soldiers in contracting marriages with women at home, advising them, 
however, of the dangers of thfs course, that the validity of such marriages would 
depend on the law of their domicile, and that the legality of such marriages was 
in this country a matter of grave uncertainty. 
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To the same general effect is Vernier’s “American Family Laws”, 
volume 1, section 33 (1931). Also, Koegel, in his treatise “Common- 
law marriage,” published in 1922, sets forth, at page 134 thereof, a 
copy of a marriage agreement prepared by the Office of the Judge 
Advocate General of the Army. While this author states that a num- 
ber of marriages entered into between soldiers abroad and girls of 
the United States were held valid, he gives no citations to decisions 
of the courts holding such marriages valid. 

In the case of Great Northern Ry. Co. v. Johnson (Circuit Court 
of Appeals, 8th Circuit, October 28, 1918), 254 F. 683, 685, there is 
quoted a written contract of marriage sent from Minnesota, where 
the man was residing, to a woman residing and employed in Missouri. 
The woman testified that upon receipt of the duplicate papers, which 
had been signed by the man, she signed them and returned one to the 
man. The decision holding this was a valid marriage is in part 
as follows: 


* * * In fact, so far as the matter of present intention of the parties is 
concerned, it may be doubted whether there was any room for submission to the 
jury. The contract was written, and its expressions are not only unambiguous, 
but are emphatic as to that point. The agreement is: 

“* * * From this date henceforth to be husband and wife, and from this 
date henceforth to conduct ourselves toward each other as husband and 
wife. * * 

In approaching the proposition that the parties must be together or within 
the same jurisdiction, it is to be noted that this matter of marriage is for the 
states, except in the District of Columbia and the territories (Davis v. Pryor 
[8th Cir.] 112 Fed. 274, 50 C. C. A. 579; 26 Cyc. 829, and citations in notes 12 and 
13 thereto), and is to be determined by the law of the state where it was con- 
tracted or celebrated (26 Cyc. 829, and citations in note 14 thereto). So far 
as the law on the point here involved has been defined by the adjudications of 
the Missouri courts, it will be followed, irrespective of the view which might 
be taken by this court, if the question were open. A careful examination of 
the above-cited Missouri cases, and of many others from that state, convinces 
that in that state the marriage contract possesses the elements of an ordinary 
contract and none others. That contract establishes a very important status, 
but the contract itself is in no respect peculiar. Mutual assent to the present in- 
stitution of the status is all sufficient. No other act, such as cohabitation (Davis 
v. Stouffer, 182 Mo. App. 555, 112 S. W. 282), is necessary to complete the in- 
stitution of the status where the mutual assent contemplates a marriage in prae- 
senti. Why should the physical presence of the parties be essential to the legality 
of this contract, any more than of any other? It is not for us to devise means 
of making common-law marriages difficult. It is our duty to recognize the law 
as it exists. Nor is there any reason why the parties should be within the same 
jurisdiction. The existence and validity of the contract must be determined by 
the law of the place where it is legally regarded as made. Here, however, 
there is no point in the suggestion, for both of the states involved approve com- 
mon-law marriages. 

The judgment is affirmed. 


In the present case, by a stipulation in the marriage contract be- 
tween Josephine M. Serraino and Joseph Vaccaro, Jr., the parties 
thereto agreed that the validity of the contract and all the rights, 
powers and duties of the parties thereunder are to be governed by 
the laws of the State of Pennsylvania, “where both of the parties 
hereto are presently domiciled.” 
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Generally, the validity of a contract is governed by the law of the 
place where it was made or entered into. In the case of Great North- 
ern Ry. Co. v. Johnson, supra, the place where it was entered into was 
fixed as Missouri, the place from which the acceptance was mailed. 
In the present case, Josephine M. Serraino acknowledged the agree- 
ment December 3, 1943, and apparently mailed the contract to her 
fiance who acknowledged it, “in foreign service”, December 31, 1943. 
Whatever the effect in a contract of marriage of the recognized ex- 
ceptions to the rule that a contract is governed by the law of the place 
where it was made in cases where the parties clearly appear to have 
contracted with reference to the law of another jurisdiction or where 
the contract is to be performed in another jurisdiction, it is to be noted 
that both of the parties to the present contract are said to be domiciled 
in the State of Pennsylvania. 

Schouler, in his treatise on marriage (6th edition) volume 2, sec- 
tion 1261, note 36, states that “Invading armies carry the matrimonial 
law of their domicile with them” (citing authorities) and that—as 
quoted hereinbefore from section 1212 of said treatise—“the Adjutant 
General, on December 21, 1918, advised the military authorities that 
they might assist soldiers in contracting marriages with women at 
home, advising them, however, of the dangers of this course, that the 
validity of such marriages would depend on the law of their domicile, 
and that the legality of such marriages was in this country a matter 
of grave uncertainty.” [Italics supplied. ] 

In regard to the law governing the validity of contracts of “Mar- 
riages of Citizens or Residents Abroad or outside State,” it is stated 
in 85 Am. Jur., sec. 173, as follows: 


Under certain circumstances the lew domicilii governs the validity of con- 
tracts of marriages, as, for instance, where the marriage is performed by or 
under the auspices of the diplomatic representative of the country of which the 
parties are citizens; or on board a man-of-war in a foreign port, or in the case 
of the marriage of a soldier within the lines of the Army while serving abroad; 
or where the marriage because of legal or religious difficulties could not be per- 
formed in accordance with the local law; or in the case of a marriage celebrated 
in a country or place where there is no law applicable to the case. 


And, with regard to the law governing marriage by mail, Koegel, 
in his treatise “Common Law Marriage” referred to hereinbefore, 
states, at page 137, as follows: 


Ordinarily, a promise made by mail or telegraph “speaks” to use the language 
of Mr. Justice Lindley “in the place where it is received. While therefore the 
place of mailing a letter may impose a liability this must be subject also to the 
legislative power of the place of receipt, to the extent of affecting the nature 
of the offer and the instrumentalities both of offer and of receipt.” But in the 
case of American soldiers, as was noted in Law notes {Law Notes for March, 
1919] there is a doubt whether the members of the army of occupation can be 
said to be in any sense subject to German law or whether any act of theirs 
which is sanctioned by military law by the laws of the United States can be 
invalid because of conflict with the local regulations of Germany. However, 
many of the “contracts” were sent to the Expenditionary Forces where the 
man signed it, and then returned it to the United States for signature by the 
bride. 
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The general rule as to the law governing these marriages is well stated by 
Wharton, Conflict of Laws, Vol. I, 369, 3rd. Ed. as follows: 

“Consensual marriages abroad, by domiciled citizens of states holding such 
marriages to be valid, will not be invalidated because the forms prescribed in 
the state of celebration were not adopted, supposing (1) it was impossible to 
use such forms, or (2) they were repugnant to the religious convictions of the 
parties or (3) they were not imposed on foreigners by the state prescribing them.” 

In view of the foregoing, it would appear that the validity of the 
contract of marriage in the present case is to be determined by the laws 
of the State of Pennsylvania and the decisions of the courts of that 
State. 

Common-law marriages are valid in Pennsylvania. Commonwealth 
v. Bockes, 108 Pa. Super. 378, 157 A. 214; Stump v. Stump, 111 Pa. 
Super. 541, 170 A. 393; Fitzpatrick v. Miller, 129 Pa. Super. 324, 196 A. 
83. In Meister v. Moore, 96 U.S. 76, it was held that a marriage valid 
at common law is valid notwithstanding the statutes of the State where 
it is contracted prescribed directions respecting its formation and 
solemnization, unless they contain express words of nullity; and it has 
been stated that “no statute [of the State of Pennsylvania] makes a 
ceremonial marriage essential.” Martindale-Hubbell Law Digests, 
1944, Pennsylvania Law Digest, subheading “Marriage.” 

In 1845 the Court of Quarter Sessions of Philadelphia County con- 
sidered the validity of marriage by civil contract in The Guardians 
of the Poor v. Samuel Nathans, 2 Brewster 149, 152. The opinion of 
the court is in part as follows: 

It seems to be clearly settled in the United States that marriage is but a civil 
contract, and it is not necessary that a clergyman or magistrate should be pres- 
ent to give validity to the marriage; and if the marriage is made per verba de 
praesenti, and remains without cohabitation, or if made per verba de futuro, 
and is followed by consummation, it amounts to a valid marriage, which the 
parties (being competent as to age and consent) cannot dissolve, and is equally 
binding as if made in facie ecclesiae (See 2 Kent, 87; Jewell v. Jewell, 1 Howard, 
231; Fenton v. Reed, 4 Johns. 52; Taylor’s Case, 9 Paige, 611.) The question has 
been fully considered by the Supreme Court of this State, and held to be the 
law here, that marriage is a civil contract, which may be completed by any 
words in the present time without regard to form; * 

The above legal principle was restated by the Pennsylvania Supreme 
Court in Richard v. Brehm, 73 Pa. St. 140, 144, in part as follows: 


Marriage is a civil contract jure gentium, to the validity of which the consent 
of parties, able to contract, is all that is required by natural or public law. If 
the contract is made per verba de praesenti though it is not consummated by 
cohabitation, or if it be made per verba de futuro, and be followed by consum- 
mation, it amounts to a valid marriage in the absence of all civil regulations to 
the contrary ; 2 Greenl. Evid., § 460. Marriage is a civil contract which may be 
completed by any words in the present time, without regard to form: Hanz v. 
Sealy, 6 Bonn. 406. The fact of marriage then may be proved and established by 
competent and satisfactory evidence. * 


In Murphy v. Ramsey, 114 U. S. 15, it was stated, at page 42, “Co- 
habitation is but one of the many incidents to the marriage relation. 
It is not essential to it.”; and in Balanti v. Stineman Coal & Coke Co., 
Superior Court of Pennsylvania, June 29, 1988, 200 A, 236, it was 
said, at page 237: 
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* * * Marriage, in our law, is a civil contract, and does not require any 


particular form of solemnization before officers of church or state, but is en- 
tered into by words in the present tense, uttered with a view and for the pur- 
pose of establishing the relation of husband and wife; and if the testimony of 
the surviving party shows that there was no marriage, all the evidence on the 
subject of cohabitation and reputation is of no importance. * * 


Also, in re Craig’s Estate, 273 Pa. 530, 117 A. 221, it was stated, at 
page 222, that marriage is a civil contract and as a contract it must be 
evidenced by words in the present tense, uttered with a view to estab- 
lish the relation of husband and wife, and should be proved by the sig- 
natures of the parties, if in writing, or by witnesses who were present 
when the contract was made; but, if such evidence is not available, the 
marriage may be established by proof of reputation and cohabitation, 
declarations and conduct of the parties, and such other circumstances 
as usually accompany the marriage relation. See, also, /n re McGrath’s 
Estate, Supreme Court of Pennsylvania, June 29, 1935, 179 A. 599. 

Accordingly, in view of the foregoing, it will be considered that by 
their voluntary agreement Josephine M. Serraino and Joseph Vaccaro, 
Jr., entered into a valid marriage contract and are husband and wife. 
Hence, payment on the voucher, returned herewith, is authorized, if 
otherwise correct. 


(B-42120) 


PAY—ADDITIONAL—SEA AND FOREIGN SHORE DUTY—OFFICERS’ 
RIGHTS AS AFFECTED BY SUSPENSION FROM DUTY 


While, generally, an officer of the armed forces is entitled to the pay attached 
to his office unless it is forfeited by law, even though during a particular 
period he does not actually perform military service, additional pay author- 
ized for the performance of particular duties is not payable when the officer 
is suspended or otherwise removed from the performance of such duties 
by reason of an offense of which he subsequently is convicted. 

The increase in pay authorized for commissioned officers by section 2 of the 
Pay Readjustment Act of 1942 “for any period of service while on * * 
duty in any place beyond the continental limits of the United States or tn 
Alaska” does not attach solely to the officer’s office; and, to determine the 
officer’s rights under the statute, it is mecessary to consider not only whether 
during the period involved he was outside the continental limits of the United 
States but, also, whether he was on duty. 

The period during which a Navy officer outside the continental limits of the 
United States is removed from duty, under arrest or awaiting action of a 
general court martial, by reason of an offense in connection with which he 
subsequently is convicted does not constitute a period of servicé “while on 

* * duty in any place beyond the continental limits of the United 
tates or in Alaska,” within the meaning of section 2 of the Pay Read- 
justment Act of 1942, so as to entitle the officer to the increase in pay 
authorized by said section for such periods of service. 


Assistant Comptroller General Yates to the Secretary of the Navy, June 26, 1944: 

There has been considered your letter of May 18, 1944, requesting 
decision whether an officer of the Navy who is outside the continental 
limits of the United States is entitled, during a period he is suspended 
from duty, under arrest or awaiting action of a general court martial, 
to have his base pay increased by 10 per centum pursuant to the pro- 
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visions of section 2 of the act of June 16, 1942, 56 Stat. 360. The said 
section 2 provides: 


Sec. 2. The base pay of any enlisted man, warrant officer, or nurse (female) 
in the military or naval forces of the United States shall be increased by 20 per 
centum and the base pay of any commissioned officer of any of the services men- 
tioned in the title of this Act shall be increased by 10 per centum for any period 
of service while on sea duty as such duty may be defined by the head of the 
Department concerned, or duty in any place beyond the continental limits of the 
United States or in Alaska, which increases in pay shall be in addition to pay 
and allowances otherwise authorized: Provided, That the per centum increases 
herein authorized shall be included in computing increases in pay for aviation 
and submarine duty: Provided further, That this section shall be effective from 
December 7, 1941, and shall cease to be in effect twelve months after the termina- 
tion of the present war is proclaimed by the President. 


It has been held that an officer of the armed forces is entitled to 
the pay attached to his office unless it is forfeited by law even though 
during a particular period he does not actually perform military 
service (13 Op. Atty. Gen. 103; Walsh v. United States, 43 C. Cls. 225) ; 
but with respect to additional pay authorized for the performance 
of particular duties, the rule is well established that when an officer 
is suspended or otherwise removed from the performance of such duty 
by reason of an offense of which he subsequently is convicted, payment 
of the additional pay is not authorized. Decision dated November 16, 
1914, 71 MS. Comp. Dec. 655; 24 Comp. Dec. 351; 2 Comp. Gen. 622; 
ef. 25 Comp. Dec. 514; 1 Comp. Gen. 563.. While the cited decisions 
relating to payment of increased pay for sea and foreign duty con- 
sidered statutes in effect prior to the current provisions authorizing an 
increase in pay for such service, insofar as the question now presented is 
concerned, the statutes are substantially the same . See the act of June 
30, 1902, 32 Stat. 507, 512, and the act of May 13, 1908, 35 Stat. 127, 
128, as amended. 

The increase in pay for foreign service authorized by the above- 
quoted provision of the act of June 16, 1942, is “for any period of 
service whileon * * * duty in any place beyond the continental 
limits of the United States or in Alaska.” The said increase does not 
attach solely to the office of an officer of the Navy but is authorized 
only for duty performed beyond the continental limits of the United 
States. To determine an officer’s rights under the statute it is necessary 
to consider not only whether during the period involved he was out- 
side the continental limits of the United States but, also, whether he 
was on duty. See Farenholt v. United States, 42 C, Cls, 114. 

Where a suspension from duty results by reason of an offense in con- 
nection with which an officer subsequently is convicted, the period 
during which he is removed from duty does not constitute a period of 
service“whileon * * * duty in any place beyond the continental 
limits of the United States or in Alaska” within the meaning of sec- 
tion 2 of the act of June 16, 1942. Your question is answered accord- 
ingly. Cf. 25 Comp. Dec. 514. 





980 DECISIONS OF THE COMPTROLLER GENERAL 


(B-41121, B-41800, B-41858) 


MEDICAL TREATMENT—PRIVATE—NAVY ENLISTED MEN ON LEAVE 
OR LIBERTY 


Prior decisions of the accounting officers negativing the allowance of the cost of 
civilian medical care and treatment of Navy enlisted men solely because 
they were on leave or liberty at the time—which decisions were based on the 
general legislative policy exemplified by provisions in annual Army appro- 
priation acts prohibiting allowance of such expenses incurred by Army officers 
or enlisted men—are not to be regarded as applicable or controlling subse- 
quent to the enactment of the act of April 28, 1942, which marked a reversal 
of such legislative policy by authorizing payment for medical care or treat- 
ment of Army personnel “whether on duty or on furlough or leave of 
absence.” 


Assistant Comptroller General Yates to the Secretary of the Navy, June 27, 1944: 

This office has for consideration and settlement certain claims arising 
from the civilian medical and hospital treatment furnished three 
enlisted men of the Navy. 

Charles McDonald Crayton, shipfitter, third class, United States 
Naval Reserve, was a patient in the Naval Hospital, Brooklyn, New 
York, from January 20 to January 30, 1943, with a diagnosis of acute 
tonsilitis. On discharge to duty he apparently had recovered. On 
February 19, 1943, he departed from the Naval Receiving Station, 
New York, New York, on authorized leave for the purpose of visiting 
his home in North Carolina, having been informed by telegraph that 
his mother was seriously ill. Upon his arrival in Concord, North 
Carolina, on February 20, 1943, he was removed from the train with 
a temperature of 104° and admitted to Cabarrus County Hospital, 
where he remained under the professional care of Dr. Paul R. Maulden 
and Dr. D. E. Yow until May 6, 1943, for the treatment of conditions 
diagnosed as acute rheumatic polyarthritis and rheumatic heart 
disease. 

The formal “Report of Civilian Medical, Dental, and Hospital 
Treatment of the Personnel of the Navy and Marine Corps”, submitted 
May 26, 1943, by the Medical Officer, New York Receiving Station, 
states that such services were authorized by the Charlotte Naval Re- 
cruiting Station, Charlotte, North Carolina. The Cabarrus County 
Hospital submitted a bill for $534, Dr. Maulden a bill for $185, and 
Dr. Yow a bill for $10. In transmitting the claims to this office for set- 
tlement, the Bureau of Medicine and Surgery stated the opinion that 
Crayton’s attack of acute tonsillitis was responsible for the subsequent 
illness for which it was necessary that he be treated in a civilian institu- 
tion, that there was a definite connection between such subsequent 
illness and the man’s service obligation, and recommended allowance 
of the claims as coming within exceptions outlined in decision of this 
office dated December 18, 1931, A-38948. The claims were disallowed 
in the Claims Division of this office under date of January 29, 1944, for 
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the reason that the enlisted man was absent from duty and away from 
the facilities furnished by the Government for his care when injured 
or ill, The Cabarrus County Hospital has requested a review of such 
action, 

Ellsworth Allen Wolcott, Jr., seaman, second class, United States 
Naval Reserve, stationed at Bainbridge, Maryland, was a patient in the 
Naval Hospital at Bainbridge from December 3, 1948, to January 11, 
1944, with a diagnosis of scarlet fever and lobar pneumonia. He was 
discharged to duty on January 11,1944. About two weeks later, while 
on week end liberty from noon on January 22 to 10 P.M., January 23, 
he arrived at his home in Hartford, Connecticut, on January 22 with 
headache, chills, fever and cough and the next day was taken to the 
Hartford Hospital where he remained under the care of Dr. Walter 
Weissenborn for lobar pneumonia until January 29, 1944, when he was 
removed to the Naval Hospital at St. Albans, New York. He was ad- 
mitted to the latter hospital with a diagnosis of lobar pneumonia and 
remained under treatment there until February 24, 1944, when he 
was discharged to duty. The enlisted man’s father-in-law, Mr. M. 
Allyn Wadhams, Hartford, Connecticut, who made the necessary ar- 
rangements for treatment at the Hartford Hospital, paid the hospital 
bill of $86.45 and Dr. Weissenborn’s bill of $25 and submitted a claim 
for reimbursement. The formal “Report of Civilian Medical, Dental, 
and Hospital Treatment”, submitted by the Medical Officer, USNTS, 
Bainbridge, March 23, 1944, states, with respect to the treatment in the 
Hartford Hospital, that the services of a naval medical officer or a naval 
hospital were not available and that the civilian services rendered were 
“necessary but not authorized.” In transmitting the claim of Mr. Wad- 
hams to this office for settlement, the Chief of the Bureau of Medicine 
and Surgery noted that the enlisted man had been granted liberty in 
excess of twenty-four hours but, as the lobar pneumonia for which the 
enlisted man required treatment was considered to have been a re- 
currence of the same condition for which he was treated in the Naval 
Hospital at Bainbridge, he recommended that the claim be allowed in 
full, as submitted. The claim was disallowed in the Claims Division 
of this office under date of April 10, 1944, for the reason that the en- 
listed man was not in a duty status when the expenses were incurred. 
A review of such action has been requested. 

Charles Taber, yeoman, first class, United States Naval Reserve, was 
assigned to duty in the office of the Navy Supervisor of Shipbuilding, 
De Foe Boat and Motor Works, Bay City, Michigan. He was seriously 
injured in an automobile accident on the road between Bay City and 
Saginaw, some twelve miles distant, on the Saturday night of July 18, 
1942, he having left Bay City after the Navy office there was closed 
at 5 o’clock and he was on liberty, but subject to call, for the week-end 
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rest period until 8 o’clock Monday morning. He was taken to the Sagi- 
naw General Hospital and after emergency treatment was rendered, 
Dr. Donald C. Durman was called. Dr. Durman found the enlisted 
man had sustained a severely comminuted fracture of the lower end 
of the humerus, involving the elbow joint, with extensive laceration of 
the skin and muscles and other soft tissues of the arm. He avers that, 
because of the character of the injury, it was his opinion that definitive 
treatment was necessary and that it would have been unwise to delay 
such treatment until arrangements could be made to move the patient 
to a naval hospital and that he was instructed by the executive officer 
at the Naval Office in Bay City to go ahead with such treatment as 
deemed necessary and to arrange to have the patient transferred to 
the Great Lakes Naval Hospital as soon as possible. The enlisted man 
remained under treatment in the Saginaw General Hospital until Au- 
gust 4, 1942; returned to Dr. Durman on September 2, 1942, for X-ray; 
was transferred to the Great Lakes Naval Hospital September 7, 1942, 
and was honorably discharged at the latter place on October 20, 1942, 
by reason of physical disability resulting from the injury. The formal 
“Report of Civilian Medical, Dental and Hospital Treatment”, sub- 
mitted September 3, 1942, states that the enlisted man’s injury was not 
due to misconduct, that the services of a naval medical officer or a naval 
hospital were not available and that the civilian medical and hospital 
treatment rendered were necessary and were authorized by the Super- 
visor of Shipbuilding, U. S. N., at Bay City. The bill of the Saginaw 
General Hospital in the amount of $177.60 and Dr. Durman’s bill in 
the amount of $223.80 were submitted to this office for settlement. The 
Bureau of Medicine and Surgery, in its administrative report on these 
claims, pointed out that as the enlisted man was on authorized liberty 
for a period in excess of 24 hours, he was considered to have been in a 
leave status and not in a duty status when the civilian medical and hos- 
pital treatment were received, and, therefore, recommended against 
favorable action on the claims for the reason that prior decisions of 
the accounting officers negatived allowance in such cases. 

Navy appropriation acts for the fiscal years 1948 and 1944, the period 
here involved, specifically made appropriations for the Bureau of 
Medicine and Surgery available for “the care, maintenance, and treat- 
ment of patients in naval and other hospitals.” 56 Stat. 65; 57 Stat. 
205. While section 1586, Revised Statutes, 34 U. S. C. 921, expressly 
prohibits the allowance of expenses incurred “by any officer of the 
Navy” for medicines or medical attendance, unless they were incurred 
“when he was on duty” and the medicine could not have been obtained 
from naval supplies or the attendance of a naval medical officer could 
not have been had, there appears to be no similar statutory prohibition 
or restriction against allowing such expenses in the case of Navy en- 
listed men. Cf.9 Comp. Gen. 482. Nor does it appear that Navy regu- 
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lations or administrative instructions preclude the procurement of 
medical treatment for enlisted men on leave except as they may purport 
to state the rules adduced from the decisions of the accounting officers 
on the matter. 

The long established rule maintained by the accounting officers that 
Navy enlisted men are not entitled to medical treatment by civilian 
physicians or in private hospitals at Government expense while on 
leave or “liberty” of such duration and under such conditions as to re- 
move them from either an actual or a “constructive” duty status, in 
situations rendering Naval medical treatment or hospital facilities un- 
available, was based not on any specific statutory prohibition but on 
the general legislative policy exemplified to some extent by the said pro- 
visions of section 1586, Revised Statutes, but more particularly by the 
prohibitory provisions contained in annual Army appropriation acts 
for a great number of years, applicable to officers and enlisted men 
alike. Cf. Morrow v. United States, 65 C. Cls. 35. 

For many years up to and including the fiscal year 1907, annual ap- 
propriations for the Army Medical Department were made available 
for the medical care and treatment of officers and enlisted men of the 
Army “on duty.” See, for example, the Army appropriation act of 
March 3, 1885, 28 Stat. 360, and June 12, 1906, 34 Stat. 255. Beginning 
with the Army appropriation act of March 2, 1907, 34 Stat. 1172, the 
annual appropriations for the Army Medical Department were spe- 
cifically made available for medical care and treatment not otherwise 
provided for, “including care and subsistence in private hospitals,” of 
officers and enlisted men, with the express prohibition— 


* * * That this shall not apply to officers and enlisted men who are treated 
in private hospitals or by civilian physicians while on furlough * * *. 


While such restrictions and prohibitions were not directly applicable 
to Navy enlisted men, the position was taken by analogy that Navy 
appropriations were not intended to be available for private medical 
treatment and hospital care of Navy enlisted men expressly prohibited 
for Army enlisted men. See 19 Comp. Dec. 382, and authorities cited 
therein, including a statement made by The Judge Advocate General 
of the Navy September 14, 1912, in considering that phase of the mat- 
ter, that— 


There appear to be no laws or Navy regulations which would distinguish 
Keene's case from that of an enlisted man in the Army under similar conditions. 
The analogy was extended to apply to Navy enlisted men the rules 
formulated in interpreting the Army prohibition. See, for example, 
decision of November 21, 1919, 26 Comp. Dec. 408, by the Comptroller 
of the Treasury, in part as follows: 

The case in 23 Comp. Dec., 543, was that of a soldier stationed at Fort Sheridan, 
Ill., who was granted permission to absent himself from post on pass from 12 noon, 
October 27, to 12 midnight, the same day. While returning to the fort in an auto- 


mobile the machine in which he was riding collided with another machine, re- 
sulting in injury to the soldier. While he was unconscious he was picked up and 
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taken to a private hospital and attended by a private physician. On the day 
following his injury the soldier was transferred to the military hospital. It was 
held that the Government was responsible for payment for private medical and 
hospital services thus furnished the soldier on the grounds that a soldier absent on 
a pass not exceeding 24 hours is not on furlough or leave of absence, but in a duty 
status, and that the Government is responsible far medical services properly in- 
curred while in such status. 


I know of no reason why the principle announced in 23 Comp. Dec., 543, should 
not be applied in cases affecting enlisted men of the Navy or Marine Corps; and 
therefore you are advised that there is authority of law to reimburse private in- 
stitutions or physicians for hospital and medical attendance rendered to enlisted 
men of Navy and Marine Corps while absent from their ship or station on liberty 
not exceeding 24 hours, in cases where such hospital or medical attendance is 
a necessary from the fact that no naval surgeon or Gevernment hospital 
is available. 


The prohibition against the use of appropriations for the treat- 
ment of Army personnel in private hospitals or by civilian physicians 
“while on furlough” was repeated annually in the Army appropriation 
acts until the fiscal year 1943, except that for the fiscal years 1939 to 
1942, inclusive, the language was changed'to read “while on furloughs 
or leaves of absence in excess of twenty-four hours.” 52 Stat. 656; 53 
Stat. 607 ; 54 Stat. 366; 55 Stat. 379. However, a provision contained 
in the act of April 28, 1942, 56 Stat. 228, making, inter alia, additional 
appropriations for the Army Medica] Department for the fiscal year 
1942, marked a clear reversal of the prior legislative policy in that 
respect by expressly providing— 


* * * for necessary medical care and treatment in private hospitals of 
military personnel whether on duty or on furlough or leave of absence except 
when elective medical treatment has been obtained by military personnel in ci- 
omy hospitals or from civilian physicians or dentists * * * [Italics sup- 
plied.) 


Such provision was substantially repeated in the Military Appro- 
priation Act, 1943, approved July 2, 1942, 56 Stat. 620, as follows: 


* * * for medical care and treatment of patients, including supernumer- 
aries, not otherwise provided for, including care, treatment and subsistence in 
private hospitals of military personnel and members of the Women’s Army Aux- 
iliary Corps, whether on duty or on furlough or on leave of absence except when 
elective medical treatment has been obtained by such personnel in civilian hos- 
pitals or from civilian physicians or dentists * * 


It was again repeated in the Military ‘Azeopiiation Act, 1944, 
approved July 1, 1943, 57 Stat. 357, with some change in terminology, 
as follows: 


* * * for medical care and treatment of patients when entitled thereto by 
law, regulation or contract, including their care, treatment and subsistence in 
private hospitals, whether on duty or on furlough or on leave of absence except 
when elective medical treatment has been obtained by such personnel in civilian 
hospitals or from civilian physicians or dentists * * 


The legislative history of the said act of April 98, 1942, does not dis- 
close the reasons for the change in language to permit the payment of 
medical expenses in private hospitals of military personnel, “whether 
on duty or on furlough or leave of absence,” but it may be viewed as a 
legislative recognition that, at least during the present war, with mil- 
lions of persons in the armed forces removed from their homes and 
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norma] civilian pursuits, usually with no resources beyond that part 
of their military pay not allotted for the support of dependents, with 
leaves of absence and furloughs, where feasible, permitted and en- 
couraged to maintain morale, and with the interests of the nation 
vitally and immediately concerned in maintaining and restoring their 
health, their emergency treatment for injuries sustained or sickness 
encountered while temporarily absent from their stations should not 
be left to chance or charity. Cf. 12 Comp. Dec. 562. However that 
may be, and while such specific authorization for the payment of costs 
of necessary medical care and treatment of Army personnel on fur- 
ough or leave of absence may not be viewed, of course, as repealing 
the express prohibition in section 1586, Revised Statutes, supra, with 
respect to officers of the Navy, it does remove any substantial basis 
for the rules heretofore applied to Navy enlisted men by analogy to 
Army personnel, or based on the legislative policy shown by the pro- 
hibitions included for so many years in the Army appropriation acts. 
In such connection, it may not be without considerable significance 
that practically concurrently with the change in the language with 
respect to the Army shown in the said act of April 28, 1942, the lan- 
guage of prior years making appropriations for the Navy Bureau of 
Medicine and Surgery, although containing no prohibition such as 
theretofore included in the Army appropriation acts, was changed in 
the Naval Appropriation Act, 1943, approved February 7, 1942, 56 
Stat. 65, by adding the provision, referred to above, “including the 
care, maintenance, and treatment of patients in naval and other hos- 
pitals,” such provision being repeated in the Naval Appropriation 
Act, 1944, approved June 26, 1943, 57 Stat. 205. 

In view of the above considerations, I have to advise that prior de- 
cisions of the accounting officers negativing the allowance of the cost 
of medical treatment by civilian physicians or in private hospitals of 
Navy enlisted men solely because they were on leave or liberty when 
such treatment became necessary, are not to be regarded as applicable 
or controlling subsequent to the enactment of the said act of April 28, 
1942. There would be no authority, of course, to pay for such treat- 
ment in any case where for personal reasons an enlisted man elects to 
obtain civilian treatment when facilities of the Navy are available. 

In the three cases here involved, the treatment in private hospitals 
was subsequent to April 28, 1942; it was not elective; it was either pre- 
viously authorized by appropriate Navy officers or has received sub- 
sequent administrative approval ; and the claims have been administra- 
tively approved except in one case where the adverse recommendation 
was based on prior decisions of the accounting officers which may not 
be regarded as controlling when the expenses were incurred. Accord- 
ingly, the claims submitted in the three cases will be allowed in due 
course. 
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(B-8434) 
PUERTO RICO RECONSTRUCTION ADMINISTRATION REVOLVING FUND 


A revolving fund may be not only a fund sustained by repayments of funds ad- 
vanced therefrom and any increment accruing from expenditures from the 
fund but, also, it may be a fund which when reduced is replenished by new 
funds from specified sources. 

The Puerto Rico Reconstruction Administration Revolving Fund created by the 
act of February 11, 1936, may be replenished only from the sources specified 
in the act, namely, the “special fund” also created by the act and the pro- 
ceeds of the disposition of property acquired therewith, and, therefore, in- 
come derived from operations financed out of the revolving fund, or proceeds 
of the disposition of property acquired therewith, may not be credited to the 
fund but must be covered into the general fund of the Treasury. 20 Comp. 
Gen. 280, reconsidered and affirmed. 


Comptroller General Warren to the Secretary of the Interior, June 29, 1944: 
There has been considered a letter dated May 27, 1944, from the 


Administrator, Puerto Rico Reconstruction Administration, as 
follows: 


Since the fiscal year 1942 operations of the Puerto Rico Reconstruction Admin- 
istration have been financed only out of the Puerto Rico Revolving Fund created 
by the Act of February 11, 1986 (49 Stat. 1135), by allotments from that fund for 
projects approved by the President. Expenditures so authorized for the current 
and preceding fiscal years have included the making and servicing of loans to 
cooperatives, the construction of rural houses and the operation of other projects 
which have produced and are producing income. 

Your letter No. B-8434 of November 28, 1940, [20 Comp. Gen. 280] to the Secre- 
tary of the Interior held in substance that the Puerto Rico Revolving Fund may 
not be reimbursed for expenditures made therefrom for repair and maintenance 
of houses whose entire rentals are covered into the Treasury as Miscellaneous 
Receipts, such houses having been constructed with funds allotted from appro- 
priations other than the Emergency Relief Appropriation Act of 1985. In that 
decision it is stated that “the act of February 11, 1936, supra, contains no 
authority for depositing income in the revolving fund which is derived from 
expenditures out of said fund.” 

It is respectfully requested that the italicized statement be reconsidered, not 
with respect to the particular question of reimbursement decided, but as a rule 
of general application to the proper deposit of income and the proceeds of the 
disposition of property derived from operations financed out of the Revolving 
Fund. 

The Act, it is true, creates the Revolving Fund from two sources: (1) “All in- 
come derived from operations financed out of” the Special Fund and (2) “the 
proceeds of the disposition of the property acquired therewith.” But if the 
language employed is construed as limiting deposit to the Revolving Fund to 
these two sources, and as excluding income and the proceeds of the disposition 
of property derived from operations financed out of the Revolving Fund itself, 
it would seem that the word “revolving” employed in the Act is deprived of any 
and all meaning whatsoever. 

The word “revolving,” it is submitted, should not be treated as surplusage in 
the light of the generally accepted principle that statutes should be so con- 
strued as to attribute meaning to all of the language employed. Further the 
intent of Congress in establishing the Revolving Fund seems clearly to have 
been to provide “for permanent rehabilitation.” This is indicated not merely by 
the statement of the purposes of the Act, but by the debate preceding its pas- 
sage, in which the importance of a permanent reconstruction program in Puerto 
Rico was stressed. With the Revolving Fund depleted by the annual allot- 
ments therefrom, and replenished only by income and the proceeds of the dis- 
position of property derived from operations financed out of the Special Fund— 
the so-called Revolving Fund will soon be entirely exhausted. This would 
not seem to be in accord with the purpose of Congress to establish a fund which 
would truly revolve and remain available for the permanent rehabilitation of 
the Island until Congress should otherwise provide. Mr. Justice Holmes has 
said, “The major premise of the conclusion in a statute, the change of policy that 
induces the enactment, may not be set out in terms, but it is not an adequate dis- 
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charge of duty for the courts to say: We see what you are driving at, but you 
ug oe said it and therefore we shall go on as before.” (Johnson v. U. 8., 168 
. 80.) 

It is conceded that Congress did not expressly say that income produced by the 
Revolving Fund should be for deposit to that fund, and that ordinarily excep- 
tions to the statute requiring deposit of moneys received for the United States 
to Miscellaneous Receipts are strictly construed. Such strict construction, 
however, would not seem to be proper where the intent of Congress to include in 
the Revolving Fund income and the proceeds of the disposition of property de- 
rived therefrom, is implicit in the Act. 

In addition to its use of the words “revolving” and “permanent rehabilita- 
tion” previously mentioned, Congress has said that the Revolving Fund “shall 
remain available for expenditure for the purposes and in manner authorized 
herein and in the Hmergency Relief Appropriation Act of 1935 until Congress 
shall provide otherwise”. What are the “purposes” so authorized? The same 
purposes as authorized for the Special Fund, namely, “to provide relief and 
work relief and to increase employment in Puerto Rico,” plus another purpose 
not material here, the hurricane insurance mentioned in Section 2 of the Act. 
What is the “manner” in which the Revolving Fund is to remain available? 
Except as to the provision in Section 2 (irrevelant to the present question) 
authorizing the President at his discretion to transfer sugar processing tax pro- 
ceeds to the Revolving Fund for the purpose of providing hurricane insurance, 
the “manner” is the same as that for the Special Fund—that is, by segregation 
or allotment by the President for projects to provide relief and work relief and 
to increase employment. This would seem to imply that income and the pro- 
ceeds of the disposition of property derived from the operation of projects ap- 
proved by the President for financing out of the Revolving Fund, should be no 
less considered a part of that fund than like sums derived from the operation of 
projects financed out of the Special Fund. 

This construction, it is believed, is strengthened by the second paragraph of 
Section 1 of the Act under consideration, providing: 

“Projects for rural rehabilitation in Puerto Rico may include the acquisition, de- 
velopment, maintenance, and operation of agricultural enterprises. A reasonable 
charge may be made for materials and services produced or made available by 
any project: [Italics supplied] Provided, That such materials and services may 
also be supplied as compensation, in whole or in part, for services rendered by per- 
sons employed upon any project.” 

The projects for rural rehabilitation above mentioned are not merely those 
financed out of the Special Fund, but obviously, include those financed out 
of the Revolving Fund. Congress must have intended that the reasonable charge 
for materials and services produced or made available by “any project” (whether 
one of rural rehabilitation or otherwise) should go somewhere, and there is no 
other logical place for the proceeds of those charges to go than to the Revolving 
Fund. As a matter of fact rural rehabilitation is the fundamental purpose of 
most of the projects of the Puerto Rico Reconstruction Administration which are 
financed out of the Revolving Fund, and these projects produce income which is 
necessary as an accretion to the Fund if the purpose of Congress to make that 
Fund available for “permanent rehabilitation of the Island” is to be realized. 

It is my understanding that income and proceeds derived from Revolving Fund 
projects have been so earmarked or specially deposited that no accounting difficul- 
ties would be occasioned if you should determine that such sums may properly be 
credited to the Revolving Fund. 

I shall greatly appreciate your prompt advice in this regard. 


The act of February 11, 1936, 49 Stat. 1135, provides, in pertinent 
part, as follows: 


That all sums which the President has segregated or allotted or shall segregate 
or allot for projects in Puerto Rico out of the money appropriated by the Emer- 
gency Relief Appropriation Act of 1935 shall constitute a special fund to pro- 
vide relief and work relief and to increase employment in Puerto Rico. The fund 
thus established shall continue available for expenditure until June 30, 1940. 
All income derived from operations financed out of this fund and the proceeds of 
the disposition of property acquired therewith shall constitute a revolving fund, 
which shall remain available for expenditure for the purposes and in manner 
authorized herein and in the Emergency Relief Appropriation Act of 1935 until 
Congress shall provide otherwise, notwithstanding any limitation of time con- 
tained in the said Dmergency Relief Appropriation Act of 1985. Any agency or 
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agencies lawfully designated or established to administer funds allotted here- 
under or the revolving fund herein authorized may be continued so long as the 
said funds or any of them remain available for expenditure. 


Under the provisions of said act two funds are established, namely, 
(1) a special fund, available for expenditure until June 30, 1940, and 
(2)! a revolving fund. The corpus of the latter fund is fixed by the 
statute as consisting of income derived from operations financed out 
of the special fund and the proceeds of the disposition of property ac- 
quired therewith. 

The balance in the special fund which remained unobligated on 
June 30, 1940, was appropriated to the Puerto Rico Reconstruction Ad- 
ministration for the fiscal year 1941, by the act of June 26, 1940, 54 Stat. 
615, for the purposes set forth in said act, and was continued available 
until June 30, 1942, by the act of July 3, 1941, 55 Stat. 554. Since 
June 30, 1942, operations of the Puerto Rico Reconstruction Admini- 
stration have been financed only out of the revolving fund. And, 
since the fund is replenished only by income and the proceeds of the 
disposition of property derived from operations financed out of the 
special fund, it is contended that the revolving fund soon will be ex- 
hausted, contrary to the intent of the Congress in creating the revolv- 
ing fund. Moreover, it is contended that the exclusion of income and 
the proceeds of the disposition of property derived from operations 
financed out of the revolving fund would seem to deprive the word 
“revolving” of any and all meaning whatever. This latter contention 
appears predicated upon the assumption that a revolving fund is sus- 
tained by repayments of funds advanced therefrom and any increment 
accruing from expenditures from the fund. However, that is not 
necessarily so. A revolving fund may mean a fund which when reduced 
is replenished by new funds from specific sources. United States v. 
Butterworth-Judson Corporation, 297 F. 971, 979. The specified 
sources from which the Puerto Rico Reconstruction Administration 
Revolving Fund is authorized to be replenished are (1) “All income 
derived from operations financed out of this fund” [the “special fund”) 
and (2) “the proceeds of the disposition of property acquired there- 
with.” The statute thus having expressly specified the sources of the 
money that comprise the revolving fund, other sources may not be 
added by construction. To enlarge the sources of the funds that go to 
make up the revolving fund—as the above-quoted letter suggests— 
would require reading into the statute words that are not there. It is 
a general rule of statutory construction that the express mention of 
one person, thing, or consequence is tantamount to an express exclu- 


sion of all others. Generally, where repayments to revolving funds of 


moneys expended therefrom are contemplated, the Congress spe- 
cifically provides therefor. See 1 Comp. Gen. 705; A~-96531, October 
24, 1940. No such provision is made in respect of the revolving fund 
here involved. 
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The income, and the proceeds of the disposition of property, derived 
from operations financed out of the revolving fund represent moneys 
collected for the use of the United States and can be withdrawn or ex- 
pended only in consequence of an appropriation made by law. Hence, 
in the absence of specific provision in the act of February 11, 1936, 
supra, or other statutory authority, such moneys must be covered into 
the general fund of the Treasury. 

With reference to your contention that the exclusion of such funds 
will result in the rapid exhaustion of the revolving fund, such matter 
properly is for the consideration of the Congress, 

Accordingly, I have to advise that, under the present law, the Puerto 
Rico Reconstruction Administration Revolving Fund may be replen- 
ished only from the sources specified in the act creating the fund and 
that there is no authority to credit to said fund any income derived 
from operations financed out of the revolving fund, or any proceeds 
of the disposition of property acquired therewith. 


(B-42669 ) 


ASSIGNMENT OF CLAIMS—PAYMENTS UNDER CONTRACTS FOR 
TRANSPORTATION SERVICES 


Where the quantity of hauling service to be ordered by the Government under 
a proposed contract with a carrier would be stated only as an estimate, which 
estimate would be not less than $1,000, but with the right reserved to the 
Government to order “more or less” than said estimated amount, the con- 
tract would not be one “providing for payments aggregating $1,000 or more” 
within the meaning of the Assignment of Claims Act of 1940 so that the pay- 
ments under the contract could be assigned. 

While in some instances bills of lading may constitute not only a receipt for the 
goods involved but, also, a contract for their transportation, where transpor- 
tation of goods is accomplished pursuant to a previously executed contract, 
the bills of lading are merely a receipt for the goods to be transported and 
payments for individual services would be for consideration as being made 
under the previously executed master contract rather than under the partic- 
ular bill of lading covering the service. 

Where an indefinite-quantity master contract with a particular carrier for haul- 
ing services to be entered into by the War Department under its war powers 
authority as facilitating the prosecution of the war, would obligate the Gov- 
ernment to order services for which payments would aggregate at least $1,000 
during a given period, although each individual service would be covered by a 
separate bill of lading which might involve a payment of less than $1,000, 
payments under the contract are assignable pursuant to the Assignment of 
Claims Act of 1940 as “aggregating $1,000 or more” within the meaning of 
the act. 21 Comp. Gen. 265, amplified. 

Where payments for hauling services under a master contract with a particular 
carrier are assigned pursuant to the Assignment of Claims Act of 1940, the 
bill of lading and voucher covering each individual hauling service should 
indicate that payments thereon are to be made to the designated assignee, 
with appropriate reference being made to the master contract. 


Comptroller General Warren to the Secretary of War, June 29, 1944: 
I have your letter of June 12, 1944, in part as follows: 


Your opinion is requested as to whether your office would be required to ques- 
tion the following proposed assignments and procedure under the Assignment of 
Claims Act of 1940 (54 Stat. 1029). 
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Associated Transport, Inc., is engaged in the hauling of freight by motor 
truck for various services of the Department, including the Army Air Forces, 
the Transportation Corps, and the Quartermaster Corps. Under present pro- 
cedures it makes shipments under standard Government bills of lading, which in 
most instances are for less than $1,000. The Assignment of Claims Act of 1940 
provides that the statutory provisions prohibiting assignments (R. 8. 3471 and 
3737) shall not apply in any case in which “moneys due or to become due from 
the United States * * * under a contract providing for payment aggre- 
gating $1,000 or more” are assigned to a bank, trust company, or other financing 
institution. The following has been proposed: An indefinite-quantity contract 
would be entered into between the War Department and the Company, pursuant 
to the First War Powers Act, 1941, 55 Stat. 838, and Executive Order Number 
9001 which would contain the following description of the services to be rendered. 

“Hauling service for a period of one year from the date hereof as may be 
ordered by the Government, at established Interstate Commerce Commission 
rates, or at the special tariffs shown on the schedule annexed hereto, whichever 
are lower, or at such other rates as may be agreed upon, estimated for said 
period: at ‘S._.. , but not less than $1,000. The government reserves the 
right to order more or less than said estimated amount. 

“In the event that the money, or monies, to become due under this contract 
are assigned to a financing institution pursuant to the Assignment of Claims Act 
of 1940, vouchers claiming payment thereunder shall be endorsed with an ap- 
propriate legend indicating that the payments to be made thereunder have been 
so assigned and are payable to the designated assignee and such vouchers shall 
be accompanied by bills of lading stated in favor of such assignee as payee with 
reference to this contract.” 

Money due or to become due under the contract would be assigned to a bank- 
ing institution pursuant to the Assignment of Claims Act of 1940 in strict com- 
pliance with the requirements of the statute as to filing. Bills of lading for all 
services furnished pursuant to the contract would indicate on their face that 
monies due have been assigned by notation as follows: 

“Moneys due for services rendered as indicated herewith have been assigned 
AUD ET I ies nsienininenntedinn under War Department Con- 


Me ghee eee ee ns Ne ea ee , 1944, pursuant 
to assignment dated and executed ” 


The voucher would recite that it is payable to the assignee in substantially the 
same form as the bill of lading to which the voucher relates. A separate notice 
of assignment would not be filed with respect to each bill of lading. 

= . s a ” + 7 

The major purpose of the Assignment of Claims Act was to enable persons 
who might otherwise lack capital to obtain financial assistance by offering their 
contracts as security (20 Comp. Gen. 415; 40 Op. Atty. Gen. 67). It is believed by 
the Department, as a matter of policy, that the proposed agreement and pro- 
cedures are desirable in facilitating the financing of a contractor whose opera- 
tions are essential in the war effort. 

In 21 Comp. Gen. 265 it was held that a bill of lading was a contract within the 
meaning of the statute, but that as to each bill for less that $1,000 payment 
should be made in the name of the contractor. However, in that decision 
there was no master arrangement with the carrier pursuant to which 
the bills of lading were issued. It would appear that the mere fact that a bill 
of lading may constitute a separate contract should not impair the effect and 
consequences of a basic or master contract, validly assigned within the statute, 
of which contract the bill of lading is an incident. There appear to be many 
situations in which a master contract is used—as for repairs or otherwise—and 
pursuant thereto separate purchase orders or directions for services are there- 
after issued; while each purchase order or direction might be regarded for cer- 
tain purposes as a separate contract, this would not seem to prevent the basic 
contract from being assignable and entitled to the usual consequences of such 
assignment. 

There is also for consideration your holding that “assignments otherwise pro- 
hibited by section 3477 and 3737, R. S. may be binding as between the assignors and 
assignees when recognized by the Government” (20 Comp. Gen. 416, 417). If an 
assignment is not recognized by the Government and payments are made to the 
assignor but it is ultimately determined, by the courts or otherwise, that the 
assignment comes within the purview of the statue, the Government might be 
involved in a double payment, 
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Your opinion and advice are accordingly requested as to whether you would 
be required to object to the recognition of the proposed assignment and pro- 


ce and to payment to the assignee of amounts due on the separate bills of 
lading. 


In the omitted portion of your letter it is stated in substance that 
the War Department is vitally interested in the continued availability 
of services of motor carriers as essential to the war effort and quotes 
from a letter dated May 18, 1944, from the Director of Defense Trans- 
portation in which there is stressed the importance of motor transpor- 
tation to the successful prosecution of the war, the financial difficulties 
being experienced by motor carriers resulting particularly from in- 
creased operating costs, and the desirability of affording financial as- 
sistance to such carriers. 

It is true that the major purpose of the Assignment of Claims Act 
of 1940, 54 Stat. 1029, was to aid in financing the national defense pro- 
gram by providing authority whereby Government contractors might 
assign moneys due or to become due under their contracts to financing 
institutions as security for advances of funds. Likewise, it is true that 
such purpose is entitled to material consideration in the construction 
of the act. See 20 Comp. Gen. 415. But at the same time, neither the 
desirability nor the necessity for financial assistance in particular 
cases or classes of cases affords license for disregarding the express re- 
quirements for a valid assignment which the Congress has so meticu- 
lously prescribed in the act. And one of such requirements is that the 
assignment be of amounts due or to become due “under a contract pro- 
viding for payments aggregating $1,000 or more.” 

Thus, first it must be decided whether the instrument described in 
your letter—that is, the so-called “master contract”—is in fact a con- 
tract and, if so, whether it provides for payments aggregating at least 
$1,000. Ina prior decision of this office (B-29624, October 29, 1942) 
involving the question whether moneys due or to become due under a 
Letter of Intent or Notice of Award might be the subject of a valid 
assignment under the Assignment of Claims Act, it was stated: 


It is a canon of construction too well established to require citation of authori- 
ties that when a statute contains a word or term having an accepted legal signifi- 
cance it is to be presumed that Congress used the word in that sense unless a con- 
trary intention is clearly indicated. There is nothing in either the Assignment 
of Claims Act or its legislative history to indicate that the word “contract” in the 
above-quoted portion of said act should be construed in other than its ordinary 
and usual sense. Hence, the criteria by which it may be determined whether 
assignments may be made pursuant to the provisions of said act under Letters of 
Intent or Notices of Award are but the first principles of the law of contracts. 


Admittedly, the instrument here involved is not specific as to the 
rate at which payment for the service will be made; however, it does 
provide that payment will be made at established Interstate Commerce 
Commission rates or at special tariffs shown on schedules annexed 
thereto, whichever are lower, or at such other rates as may be agreed 
upon. Thus, for each individual hauling service, the amount payable 
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is definite in the sense that it is ascertainable under the terms of the 
contract, except where modified by a special agreement covering the 
particular service ordered. Also, the quantity of service to be ordered 
would be stated only as an estimate, which estimate would be not less 
than $1,000; and the Government would reserve the right to order 
“more or less” than said estimated amount. It would seem that such 
language could be construed as not obligating the Government to order 
any hauling service from the contractor during the period specified 
(see Willard, Sutherland & Co. v. United States, 262 U.S. 489, and cases 
cited) or as obligating the Government to order approximately the 
estimated amount, with a reasonable variation either way. See Braw- 
ley v. United States, 96 U.S. 168, and cases cited. In either event, such 
u contract would not be one “providing for payments aggregating 
$1,000 or more,” especially, for example, if the value of services to be 
ordered was estimated at $1,000 or but slightly in excess thereof. 

However, it may be that it is intended by such agreement to bind 
the Government to order at least $1,000 worth of hauling service from 
the contractor during the year ensuing the date of its execution. 
Such is not the fair meaning of the language as it now reads, since 
the figure $1,000 is inserted merely as a minimum limitation upon the 
estimated value of services to be ordered, and such estimate is subject 
to a reservation of right to order a lesser amount. If it should be 
determined to revise the form of agreement so as to require the Gov- 
ernment to order hauling service for which payments would aggre- 
gate at least $1,000 for the one-year period, clearly there would result 
“a contract providing for payments aggregating $1,000 or more” 
within the meaning of the Assignment of Claims Act. Of course, 
the desirability and expediency for such an agreement is primarily 
an administrative matter, its status under the Assignment of Claims 
Act being considered at this time merely with the view that possibly 
the language set forth in your letter does not truly represent the 
intendment of the proposed agreement. 

The principle upon which the decision in 21 Comp. Gen. 265 was 
based, namely, that bills of lading constitute not only a receipt for 
the goods involved but, also, a contract for their transportation, is 
not necessarily applicable where transportation of the subject goods 
is accomplished pursuant to a previously executed contract. Thus, 
in The Mar Mediterraneo, 1 F. 2d 459, it was held that a bill of lading 
executed after a contract for carriage has been entered into is merely 
a receipt for the goods to be transported. Also, see Northern Pac. Ry. 
Co. v. American Trading Co., 195 U. 8. 439, 465. It would seem that 
under the form of agreement proposed separate bills of lading would 
constitute in most cases mere receipts for the goods to be hauled ; how- 
ever, where new rates covering an individual hauling service are agreed 
upon and stated in the bill of lading, the bill would, in such cases, 
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appear to constitute a modification of the master contract in that re- 
spect. In any event, payments for individual services would be for 
consideration as being made under the previously executed master 
contract rather than under the particular bill of lading covering the 
service, 
Accordingly, should it be administratively determined necessary 
and expedient in the prosecution of the war to execute an agreement 
‘ obligating the Government to order hauling service from a particular 
firm or individual for which payments would aggregate at least $1,000 
during a given period, this office would not be required to object to 
assignments of amounts due or to become due under such an agreement 
provided such assignments are made in strict compliance with the 
terms and conditions of the Assignment of Claims Act and each bill 
of lading and voucher indicates that payments thereon are to be made 
to the designated assignee with appropriate reference being made to 
the master contract. 
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“AUTOMATIC” AND ‘‘MERITORIOUS” PROMOTIONS UNDER THE 
ACT OF AUGUST 1, 1941, 55 STAT. 613, AMENDING THE CLASSIFI- 
CATION ACT, 1923 


[General Regulations No. 34—Supplement No. 10] 
Aveust 31, 1943. 


1. In order that the General Accounting Office may receive evidence of proptr 
change in salary rates under the provisions of sections 2 (b) and 2 (f) of the act of 
August 1, 1941, 55 Stat. 613, 614, of employees of the executive departments 
and independent establishments, including the field services, it is required that 
on all pay rolls prepared after August 31, 1943, there be shown in the ‘‘Remarks”’ 
column, of the pay rolls or vouchers, in connection with the name of each employee 
concerned (in addition to the information previously required), data with respect 
to “automatic’”’ and “meritorious”? promotions under the said act. 

2. The information to be furnished is as follows: 


(a) Reference to the applicable section of the act of August 1, 1941, by date 
or volume and page, viz: section 2 (b), act of August 1, 1941, or 55 Stat. 614. 

(b) Date and nature of last prior change in compensation, and salary rate 
from which promoted. 

(c) Date of administrative action and effective date where advancement is 
for “‘meritorious” service. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


U. S. GOVERNMENT SALARY TABLES 
[General Regulations No. 54—Supplement No. 17] 
OcrosER 30, 1943. 


1. For the information and guidance of personnel of pay roll sections, au- 
thorized certifying officers, and disbursing officers in the Executive Branch of the 
Government, there are prescribed new U., S. Government salary tables* for im- 
mediate use. These new tables combine certain parts of and supersede all salary 
tables heretofore issued in the supplements to General Regulations No. 54, in- 
cluding the ‘“‘Government Sala: Fables” book issued by the General Accounting 
Office February 2, 1942. The figures for the full 15-day semimonthly pay period 
and the unit rates in the new tables are the same as those published in Supple- 
ment No. 16 to General Regulations No. 54, 22 Comp. Gen. 1156. 

2. The new salary tables show for each annual salary grade the unit rates, and 
for each of 1 through 15 days in each grade the regular salary, overtime, total 
wages earned, 5 per cent retirement, net without tax deduction, and for each tax 
class, the withholding tax deduction and net to pay. The said tables also show, 
for each tax class, bond deductions ($2.50 through $75) from the semimonthly 
tables and the net amount to pay the employee. In addition, there has been in- 
cluded an explanation of the method and the formula used in computing the 
tables with specific instructions governing fractions of a cent. 

3. In order that proper examination and audit may be made of pay rolls or 
pay vouchers upon which income tax withholding deductions appear, it will be 
necessary to indicate on the pay rolls or vouchers the tax class of the individual 
from whose pay the deduction was made. For such purpose, there will be shown 


*Salary tables omitted. 
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on the pay roll in conjunction with the employee’s name, or in a special column 
headed “Tax Class Code’”’, the following code: 
XT—Not subject to withholding tax; 
S—Single person not the head of a family. 
N—Married person claiming none of personal exemption; 
H— Married person claiming half of personal exemption; 
A—Married person claiming all of personal exemption; 
F—Head of a family. 
In conjunction with the above letter-symbol, with the exception of the “ XT”’’, 
there will be added a numeral to indicate the number of dependents claimed, 
using ‘‘O”’ for ‘‘none’’, . The following are examples of the code: 
A6—A married person claiming all ofpersonal exemptionfand six dependents; 
SO—A single person claiming no dependents. 


4. Advance notice of the salary tables herein prescribed. with request for the 
placing of requisitions therefor on the Public Printer was forwarded to the heads 
of departments, independent establishments, and others concerned in the form of 
a circular letter issued by this_office October 2, 1943, A—51607. 


Linpsay C, WaRREN, 
Comptroller General of the United States. 


U.S. GOVERNMENT TAX EXEMPTION CERTIFICATE 
[General Regulations No. 8—Revised—Supplement No. 1] 
Junge 6, 1944. 


The Revenue Act of 1943 (58 Stat. 21) provides that the United States shall 
pay the prescribed Federal excise taxes as specified therein except with respect 
to those articles or services which have been or may be exempted by the Secretary 
of po Treasury under authority vested in him by section 307 (c) of the said act, 
58 Stat. 66, 

The provisions of General Regulations No. 86—Revised, dated June 11, 1937, 
16 Comp. Gen. 1130, insofar as they relate to the exemption, adjustment, or 
refund of Federal excise taxes, are modified to have application solely to those 
articles or services which from time to time currently remain exempt from the 
payment of Federal excise taxes. 

General information with respect to the payment by the United States of 
Federal excise taxes is being furnished the departments and establishments, and 
eee Soret by office circular letter dated June 1, 1944, reference A—51607, 
A~=28105. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


RETIREMENT AND DISABILITY FUND COLLECTIONS 
[General Regulations No. 87—Supplement No. 1] 


JuLy 12, 1943. 


The use of Standard Form No. 1070—Revised, prescribed by General Regula- 
tions No. 87 dated June 25, 1936, 15 Comp. Gen. 1159, for preparation by adminis- 
trative officers in scheduling credits to the Civil Service Retirement and Dis- 
ability Fund, is hereby discontinued, In lieu thereof there will be used Standard 
Form No. 1096, Schedule of Voucher Deductions, on which will be listed the 
amount of deductions for credit to the Civil Service Retirement and Disability 
Fund, showing, according to voucher number, the total amounts deducted on 
each pay roll and pay voucher (see in this connection paragraphs Nos. 11, 12, 
and 13 of General Regulations No. 87). Collections representing contributions to 
the Civil Service Retirement and Disability Fund will be scheduled as heretofore 
on Standard Form No. 1044—Revised, Schedule of Collections, showing names of 
employees and amounts contributed z 

hen used in scheduling credits to t 


each. 
e Civil Service Retirement and Disability 
Fund, no, copies of either Standard Form No. 1096 or of Standard Form No 
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1044—Revised will be prepared for or furnished to the United States Civil Service 
Commission. 
General Regulations No. 87, dated June 25, 1936, and all other regulations 
provisions for the preparation and use of standard forms No. 1070 and No. 1070— 
evised are amended to conform to the procedure hereinabove set forth. 


Frank L, Yarss, 
Acting Comptroller General of the United States. 


WITHHOLDING OF TAX AT SOURCE—NONRESIDENT ALIENS 
[General Regulations No. 96—Supplement No. 3] 


Marca 3, 1944. 


1. In order to establish uniformity throughout the several departments, estab- 
lishments, and agencies of the Federal Government, including Government-owned 
corporations, and the Government of the District of Columbia, procedures are 
hereby prescribed for deducting, accumulating, and accounting for the tax with- 
held from payments made to nonresident aliens in accordance with the provisions 
of the Internal Revenue Code. 

2. The amount of tax withheld will be shown on the pay rolls or vouchers in 
conjunction with the name of each employee, or other payee concerned, to whom 
the withholding provisions apply. The total of such deductions shall be included 
in the gross amount of the pay roll or voucher to be charged to the appropriation(s). 

3. Adjustments for clerical errors and cancellations of pay roll, or other pay 
items, will be effected in the manner heretofore prescribed in General Regulations 
No. 96, dated December 15, 1942, 22 Comp. Gen. 1162. 

4. When scheduling such pay rolls or vouchers in the gross amount to the 
disbursing officer for payment, the total amount of withheld taxes as shown on each 
pay roll or pay voucher should be scheduled on Standard Form No. 1096, Schedule 
of Voucher Deductions, for credit to the account ‘‘[numerical symbol of depart- 
ment or agency] F-5878, Special Deposits, Federal Tax withheld from Payments 
to Nonresident Aliens [name of department or agency]’’ or “99 F-—5878, Special 
Repartee, Federal Tax Withheld from Payments to Nonresident Aliens, District of 
Columbia,” as the case may be. 

5. The disbursing officer, taking credit in his accounts for the gross amount of 
the pay rolls and/or voucher as chargeable to the indicated appropriation(s), will 
immediately recharge his accounts with the total of the said deductions as pertain 
to the “‘special deposits” accounts mentioned above. The deductions for Federal 
tax withheld and recharged in the accounts ot the disbursing officer will be accumu- 
lated therein until the end of the quarter, unless the procedure hereinafter set 
_ forth in paragraph 9 is to be followed. 

6. In the event of a change of disbursing officers, the amounts accumulated in 
the said “special deposit”’ account of the outgoing disbursing officer will be trans- 
ferred to his successor. 

7. At the end of each quarter the administrative or certifying officer (with- 
holding agent) responsible for making the required returns to the collector of 
internal revenue will submit a voucher in the usual manner on Standard Form 
No., 1047, Public Voucher for Refunds, to the disbursing officer in whose “special 
deposit’’ account the said deductions of Federal tax have accumulated, showing 
thereon in the space provided for ‘‘Remarks” the legend ‘‘ Federal tax withheld 
ag payments to nonresident aliens paid during the quarter ended 


8. The disbursing officers in whose special deposit accounts the said tax with- 
holdings are accumulated will issue their checks drawn payable to the order of the 
“Treasurer of the United States—Collector of Internal Revenue” in the amounts 
of the vouchers (Standard Form No. 1047) submitted by the withholding agents, 
representing the total of the tax withholdings for the quarter, and will transmit 
such checks to the withholding agents responsible for the rendering of the quarterly 
returns. Upon receipt of such checks from the disbursing officers, the withholding 
agents will attach same to the tax return, Treasury Department Internal Revenue 
Form No. 1042, and will promptly transmit them to the applicable collector of 
internal revenue. 

9. Deductions for the Federal tax withheld on vouchers (pay rolls, etc.) paid by 
disbursing officers of the Army and the Navy and by United States marshals 
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may be currently transferred to designated central or regional accountable officers 
who will take the amounts transferred into their ‘‘special deposit” accounts which 
have been prescribed for such purpose. The amounts so transferred must be 
fully identife d as to— 

(a) Name and symbol of disbursing officer paying the vouchers and effecting 
the transfer, and ‘‘D. O.” voucher number reference to the rolls on which the 
deductions appear, and 

(b) Name and location of withholding agent responsible for preparing the tax 
return. 

At the end of each quarter, the said withholding agents will transmit to the said 
designated accountable officers (1) the disbursement vouchers (Standard Form 
No. 1047) showing the information hereinabove referred to and (2) the return form, 
Treasury Department, Internal Revenue Form No. 1042, and will request that 
both the check and the tax return be sent direct to the appropriate collector of 
internal revenue. If the tax return is not received by the disbursing officer, 
he will transmit the said check to the withholding agent whose responsibility it 
is to file the return with the collector of internal revenue. 

10. The deductions for, and payment of, Federal tax withheld will be recorded 
in the administrative accounts in the same manner as provided for other special 
deposit accounts, and under the prescribed symbol and title of the fund account. 

11. The method to be observed by the Postal Service will be similar to that 
heretofore followed in accounting for Current Tax Payment deductions. 


Lrnpsay C. WARREN, 
Comptroller General of the United States, 


STANDARD FORMS AND PROCEDURE FOR TRANSPORTATION 
{ General Regulations No. 97—Supplement No. 1] 
DeEcEMBER 8, 1943. 


1. The date for the discontinuance of the use of the present supply of the old 

Government bill of lading, Standard Form No. 1058, and companion forms, as 
prescribed in paragraph 13 of General Regulations No. 97, issued by this office 

April 13, 1943, 22 Comp. Gen. 1172, is changed from December 31, 1943, to 
June 30, 1944. 

2. Appropriate action should be taken immediately by all departments and 
establishments to secure a supply of the new bill of lading forms in ample time, 
since ‘dere. further extension of the use of the old bill of lading forms cannot be 
consi 

Linpsay C. WARREN, 
Comptroller General of the United States. 


PROCEDURE FOR TRANSFERRING VALUE OF MATERIALS, SUPPLIES, 
EQUIPMENT, ETC., FURNISHED OR TO BE FURNISHED BY ONE 
AGENCY OR PROJECT TO ANOTHER AGENCY OR PROJECT 


[General Regulations No. 98] 


OcroBer 7, 1943. 
1. The procedures a in General Regulations No. 78—Revised, dated 


August 17, 1937, 17 Comp. Gen. 1128, for effecting transfers between appropria- 
tions, funds, limitatione, and official project accounts are rescinded, and in lieu 
thereof the procedures hereinafter set forth are prescribed for use throughout the 
Government Service. 

2. As used in these regulations ‘“Transfers,” are intended to include transfers 
between, appropriations, funds, limitations, and official project accounts for 
materials, supplies, and equipment furnished, or services performed, and for 
advance payments made pursuant to law for services to be performed or materials, 
supplies, or i age sae to be furnished. Accounting for such transfers will be 
accomplished by the use of the following revised standard forms of transfer 
vouchers, which are hereby prescribed: 


Standard Form No. 1080—Revised: Voucher for Transfers between Appro- 
priation and/or Fund Accounts (original disbursement voucher, white). 
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Standard Form No. 1080a—Revised: Voucher for Transfers between Appro- 
oe and/or Fund Accounts (memorandum disbursement a 
yellow). 

Standard Form No. 1080b—Revised: Voucher for Transfers between Appro- 
priation and/or Fund Accounts (collection voucher, blue). 

Standard Form No. 1080c—Revised: Voucher for Transfers between Appro- 
priation and/or Fund Accounts (memorandum collection voucher, green), 

3. The use of Standard Form No. 1081—Revised, Schedule of Adjustments, 
prescribed by General Regulations No. 78—Revised, for the purpose of scheduling 
vouchers for transfers, is discontinued, and the instructions with respect to the 
preparation and distribution of the said schedule, as amended and modified by 
— a No. 87, dated June 25, 1936, 15 Comp. Gen. 1159, are hereby 
rescinded. 

4. Standard Form No. 1064, Schedule of Disbursements, will be used for 
scheduling the transfer vouchers (Standard Form No. 1080—Revised) for pay- 
ments, and Standard Form No, 1044—Revised, Schedule of Collections, will be 
used for scheduling the collections pursuant to transfer vouchers (Standard Form 
eo ae ree (See General Regulations Nos. 72 (8 Comp. Gen. 706), 
an > 


CLassEs OF TRANSACTIONS 


5. There follows a general description of the several classes of transactions 
which will be consummated by the use of the standard form of transfer voucher 
herein prescribed: 

(a) Surplus supplies and equipment transferred, for which payment is to be 
made by the receiving agency, will be listed in detail on the transfer voucher form 
at their appraised value. 

(b) Special work and job orders will be billed to indicate the unit price of each 
article furnished or the value of personal services, materials, other direct charges, 
and overhead, comprising the total amount of the bill. 

(c) Storehouse issues from stock will be listed on the transfer voucher in detail 
under the caption “Issues from storehouse stock.’”’ If a current appropriation or 
fund is credited with the value of such issues, statement must be made on the 
voucher that the said appropriations or funds will be charged with stock replace- 
ment of equivalent value. If replacement is not required, the amount will be 
for deposit into the Treasury as miscellaneous receipts. The unit price of all 
materials, supplies, etc., so issued should be the average cost price or a price 
computed on such other basis as will insure proper reimbursement to the issuing 


agency. 

(d) Reimbursement for losses in shipment, under the act of July 8, 1937, 50 Stat. 
479,—A description of the loss will be given on the transfer voucher which will be 
supported by a certificate of loss by the administrative office and a certificate of 
finding by the Secretary of the Treasury. 

(e) Advance payments.—Where an agreement has been entered into between 
one Government establishment and another, for the performance of services or 
the furnishing of materials, supplies, etc., and advance payment is to be made 
under the provisions of Section 601 of the Economy Act, approved June 30, 
1932, 47 Stat. 417, or other provisions of law, requiring the establishment of a 
new (working) fund account, and in order to avoid delay in making the funds 
available, the administrative office of the department or establishment which is 
to perform the services or furnish the supplies, etc., will request the General 
Accounting Office, Accounting and Bookkeeping Division, to prescribe the neces- 
sary fund account symbols and titles. Such request will contain complete in- 
formation as to the purpose for which the advance payment is seins made and 
the symbol and title of the appropriation, fund, and limitation, from which 
advance is to be made. Such information will also be shown on the transfer 
vouchers. 


PREPARATION OF TRANSFER VOUCHERS, BY THE BILLING AGENCY 


6. The department or establishment performing the services or furnishing the 
supplies, etc., for which reimbursement or advance payment is sought will prepare 
transfer vouchers, on Standard Forms Nos. 1080—Revised, 1080a—Revised 
1080b—Revised, and 1080c—Revised, by showing thereon in the spaces provided 
(1) the bill number; (2) the names (department or establishment) of the billing 
office and the office billed; (3) descriptive information referred to in paragraph 
§; and (4) the collection accounting classification, consisting of the receipt or 
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appropriation account symbol and title, the limitation account symbol or official 
project account number, and amount reimbursable thereto. The’address to 
which the remittance in payment is to be sent, and the name and symbol of the 
officer in whose accounts the amount will appear as a deposit, will be shown in 
the spaces provided. Standard Form Nos. 1080—Revised and 1080b—Revised 
will be certified by the authorized certifying officer in the billing office. The 
original and one memorandum copy of the transfer (disbursement) voucher, 
Standard Forms Nos. 1080—Revised and 1080a—Revised,; respectively, and the 
transfer (collection) voucher, Standard Form No. 1080b—Revised, will be trans- 
mitted by the billing office to the bureau or office for which the services, etc., 
were, or are to be, furnished. The memorandum copy of the collections voucher, 
Standard Form No. 1080c—Revised, will be retained by the billing office pending 
receipt of the check issued in payment thereof. 


Use or CERTIFIED INVOICES 


7. Departments and establishments using an approved form of invoice upon 
which are shown the details of the transaction A which bears the certificate, 
“T certify that the above bill is correct and just; and that payment therefor has 
not been received,” or words to that effect, may use such certified invoices in lieu 
of transcribing the details on the transfer voucher forms. Each of the invoice 
forms will also show the symbol and title of the appropriation, fund, limitation, 
or official project account to be credited, and will contain information as to where 
the check in payment is to be sent by the paying officer. The original certified 
invoice and two copies thereof will be sent to the agency billed. Upon receipt of 
such certified invoices, if properly payable, the agency billed will prepare the 
transfer voucher forms, showing thereon the required information (see paragraph 
6) except that instead of transcribing the details of the transaction each invoice 
will be listed under the caption “ As per attached invoices,”’ according to date and 
number and such other description as will readily identify the said invoice and 
extend the net amounts thereof in the ‘“‘Amount” column. The agency billed 
will securely attach the original (certified) invoice to Standard Form No. 1080— 
Revised, and the copies thereof to Standard Forms Nos. 1080a—Revised, and 
1080b—Revised, respectively, which will be completed as outlined in paragraph 8. 


PROcEsSING TRANSFER VOUCHERS BY THE OFFICE BILLED 


8. Upon receipt of the transfer vouchers by the agency billed they will be 
examined to determine that the correct amounts have been charged; that the 
information required to be shown is furnished; and that the necessary certificates 
are signed. Transfer vouchers (or.invoices) on which the symbol and title of the 
appropriation, fund, limitation, or official project account to be credited are not 
shown, or which are otherwise incomplete, will be returned to the billing office 
for completion. If the transfer voucher form (or invoice) is properly executed 
and in order for payment, the agency billed will complete the transfer voucher by 
inserting thereon the symbol and title of the appropriation, fund, limitation, or 

roject account to be charged; list the transfer (aairavearennt) voucher on Standard 

orm No. 1064, Schedule of Disbursements, in the same manner as other dis- 
bursement vouchers; and transmit same, together with the collection copy of the 
transfer voucher, Standard Form No. 1080b—Revised, to the disbursing officer. 


PROCESSING BY THE DisBURSING OFFICER 


9. The disbursing officer will number the transfer (disbursement) vouchers in 
the same sequence with his regular disbursement vouchers, and will issue his check 
in favor of the “Treasurer of the United States” for the amount approved, and 
will retain the original (disbursement) voucher, Standard Form No. 1880— 
Revised, and the original schedule of disbursements, Standard Form No. 1064, 
for subsequent transmission with his accounts to the General Accounting Office. 
The disbursing officer will promptly transmit the check in payment together with 
the transfer (collection) voucher, Standard Form No. 1080b—Revised, to the 
billing office in accordance with the address shown thereon. 


ScHEpULING REMITTANCE 


10. Promptly upon receipt of the check and the transfer (collection) voucher 
in the billing office the check will be listed on a current schedule of collections 
(Standard Form No. 1044—Revised) prepared in the required number of copies, 
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and transmitted together with the schedule to the accountable officer who will 
coe the check into the Treasury and account therefor in the same manner as 
other collections. (See General Regulations No. 40, Supplement No. 1, 8 Comp. 
Gen. 682, and General Regulations No. 87.) One copy of the schedule of collec- 
tions, together with transfer (collection) voucher, Standard Form No. 1080b— 
Revised, will be transmitted by the billing (administrative) office to the General 
Accounting Office, Accounting and Bookkeeping Division, at the time the remit- 
tances are scheduled to the accountable officer for deposit. 


TRANSFERS UNDER THE SAME APPROPRIATION 


11. In cases involving transfers between limitations or official projects of the 
same bureau or office, and under the same appropriation, the transfer vouchers 
prepared therefor will bear the notation ‘‘No check to be drawn,” such notation 
to be placed in the box in the upper-right corner provided for showing the name 
of the disbursing officer. Since such transactions do not affect the balances in 
the disbursing officers’ accounts, Standard Forms Nos. 1080—Revised, 1080a— 
Revised, and 1080b—Revised will be forwarded direct to the General Accounting 
Office, Accounting and Bookkeeping Division. Standard Form No. 1080c— 
Revised will be retained in the files of the administrative office. Upon examina- 
tion and posting by the General Accounting Office, the copy of the transfer voucher 
(Standard Form No, 1080a—Revised), on which will be noted the approval or 
disapproval and the reason for disapproval, will be returned to the administrative 
office concerned for its information and guidance. 

12. Copies of the revised transfer vouchers herein prescribed have been trans- 
mitted to the Public Printer with the request that the same be printed and made 
available at the earliest practicable date. Authority is granted to use present 
stocks of the adjustment voucher forms, provided there are added the address to 
which the remittance should be sent, the name and symbol of the accountable 
officer in whose accounts the collection will appear, and, at the bottom of the 
forms, the number and amount of the check issued in payment. 

13. Upon receipt of these regulations, each department and establishment is 
requested to make requisition upon the Public Printer for a supply of standard 
forms herein approved which it is estimated will be required for its service for 
the period ending June 30, 1944. In so doing, it is understood and agreed by 
said departments and establishments that they thereby consent to the plan of 
combining all the requisitions submitted, and printing the total thereof in one 
edition to be delivered to the respective departments or establishments, or placed 
in stock at the Government Printing Office, subject to their order, or partly 
delivered and partly placed in stock, as the case may be, and that they authorize 
the Public Printer to prorate the cost of printing and to render bill against each 
department and establishment for its proportionate share on the basis of the 
number of forms ordered by it. 

Linpsay C. WarREN 
Comptroller General of the United States. 


PROCEDURE FOR ADJUSTING ERRORS IN CHARGES AND CREDITS TO 
APPROPRIATIONS, FUNDS, LIMITATIONS, AND OFFICAL PROJECT 
ACCOUNTS AS RENDERED TO THE GENERAL ACCOUNTING OFFICE 


[General Regulations No. 99] 
NoveMBER 20, 1943. 


1. The procedures prescribed in General Regulations No. 78—Revised, dated 
August 17, 1937, 17 Comp. Gen. 1128, for effecting corrections between appro- 
riations, funds, limitations, and official project accounts, through the use of 
tandard Form No. 1097, ‘Request for Corrections in Appropriation, Fund 
Limitatién, and Official Project Accounts,” are rescinded, and in lieu thereof 
the procedures hereinafter set forth are prescribed for use throughout the several 
departments, establishments, and agencies of the United States Government, 
except the U. 8. Postal (field) Service, for effecting adjustments of errors in 
charges and credits to appropriations, funds, limitations, and official project 
accounts as rendered to the General Accounting Office. 
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2. For use in effecting such adjustments, the following forms are prescribed: 


Standard Form No. 1097—Revised: Adjustment Voucher to Effect Corree- 
tion of Errors (Appropriation, Fund, Limitation, and Official Project 
Accounts)—original. 

Standard Form No. 1097a—Revised: Adjustment Voucher to Effect Correc- 
tion of Errors (Appropriation, Fund, Limitation, and Official Project 
Accounts)—memorandum. 

Standard Form No. 1081—Revised: Schedule of Adjustments (Appropri- 
ation and Fund Accounts). 


3. For the purposes of these regulations, errors made in the payment of dis- 
bursement vouchers and the application of collections are divided into two classes 
as follows: —~ 

(a) Errors which may be adjusted in the accounts of disbursing officers, including: 
Disbursement vouchers which properly should have been paid from different 
appropriations or funds and with respect to which the disbursing officer has 
sufficient balances to make the adjustments; adjustments of errors involving 
disbursing officer’s depositary (official checking) accounts; and accounting 
differences, due to errors in totaling, summarizing, and posting. 

(b) Errors which are for adjustment by the General Accounting Office, including: 
Disbursement vouchers which properly should have been paid from different 
appropriations or funds, with respect to which the disbursing officer does noi 
have sufficient balances to make the adjustments; collections which properly 
should have been credited to different appropriation, fund or receipt accounts; 
and adjustment of erroneous charges or credits in limitation or project accounts, 
within the same fame nero. 

4. Standard Form No. 1097—Revised, Adjustment Voucher to Effect, Correc- 
tions of Errors (Appropriation, Fund, Limitation, and Official Project Accounts), 
and the memorandum copy thereof, hereinafter referred to as ‘adjustment 
voucher,” will be prepared as follows: 

In the spaces provided on the adjustment voucher there will be shown the 
name of the department, establishment, bureau, or office concerned, and the 
current date; the name, location, and symbol of the accountable officer in whose 
accounts the error is reflected; reference to the number of the voucher, certificate 
of deposit, or schedule, etc., on which the error appears; period of account; 
symbols (only) of the appropriations, etc., to be charged and credited; amounts 
of adjustment; a brief statement explaining the error; and the signature and title 
of the certifying officer approving the adjustment voucher. 

5. Upon discovery of an error involving a disbursement or collection which is 
included in the account current of a disbursing or collecting officer, the adminis- 
trative officer, whose responsibility it is, will initiate the action necessary to 
correct such error by preparing the adjustment voucher (original and memo- 
randum copies) for disposition as follows: 

(a) If the correction is to be effected in the accounts of the disbursing officer 
(see paragraph 3 (a)), the adjustment voucher will be listed on the Schedule of 
Adjustments, Standard Form No. 1081—Revised, and promptly transmitted, 
together with the original of the adjustment voucher, to the disbursing officer, 
with a sufficient number of copies of the schedule in order that one copy, completed 
as to adjustment voucher number, may be returned to the administrative office 
concerned as an advice of the action taken. To avoid duplication of the correc- 
tion by the General Accounting Office, a memorandum copy of each such adjust- 
ment voucher (showing reference to the voucher being corrected) will be forwarded 
by the administrative officer to the Reconciliation and Clearance Division, General 
Accounting Office, where the es of the adjustment voucher will be attached to 
the voucher being corrected. n the accounts current of the disbursing officer 
the totals of the adjustment vouchers will be reported opposite the accounts 
affected and in the columns headed ‘“‘Adjustments.”’ 

(b) If the correction cannot be effected in the current account of the disbursing 
officer (see paragraph 3 (b)), the adjustment voucher and one memorandum copy 
thereof, which will not be scheduled, will be forwarded direct to the Accounting 
and Bookkeeping Division, General Accounting Office, for appropriate action. 

The action taken by the General Accounting Office will be indicated in the 
space provided on the forms, and the memorandum copy of the adjustment voucher 
will be returned to the administrative office from which received. 

6. Errors detected by the General Accounting Office in the audit of the dis- 
bursing or collecting officer’s account, with respect to which there is no evidence 
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that correction has been previously made, will be brought fo the attention of those 
concerned, as heretofore. 

7. Upon receipt of these regulations, each department and establishment is 
requested to make requisition upon the Public Printer for a supply of the standard 
forms herein prescribed, which it is estimated will be required for its service for 
the period ending June 30, 1944. In so doing, it is understood and agreed by said 
departments and establishments that they thereby consent to the plan of com- 
bining all the requisitions submitted and printing the total thereof in one edition 
to be delivered to the respective departments or establishments, or placed in stock 
at the Government Printing Office, subject to their order, or partly delivered and 
partly placed in stock, as the case may be, and that they authorize the Public 
Printer to prorate the cost of printing and to render bill against each department 
and establishment for its proportionate share on the basis of the number of forms 
ordered by it. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


PROCEDURE FOR ADMINISTRATIVE APPROPRIATION AND FUND 
ACCOUNTING AND REPORTING 
{General Regulations No. 100] 
OctoBER 4, 1943. 
Section I 


Mi Section 309 of the Budget and Accounting Act, 1921, 42 Stat. 25, provides 
that— 


‘“‘The Comptroller General shall prescribe the forms, systems, and pro- 
cedure for administrative appropriation and fund accounting in the several 
departments and establishments, and for the administrative examination of 
fiscal officers’ accounts and claims against the United States.” 


Pursuant thereto, Circular No. 27 was promulgated July 21, 1926, 6 Comp. 


Gen. 871, advising the departments and establishments of the U. 8. Government 
of the desirability of uniformity in accounting and reporting, and that systems of 
administrative accounts or changes therein are required to be approved by the 
Comptroller General of the United States. On April 1, 1927, there was promul- 
gated appendix to Circular No. 27, containing the chart, description, and method 
of operation of a uniform system of administrative accounts, reporting forms, etc., 
for use by the several departments, establishments, and agencies of the U. S 
Government. 

2. Due to the broader requirements of certain establishments and agencies, and 
to meet current conditions, it has been found desirable to revise and expand the 
scope and certain of the details of the system. Accordingly, General Accounting 
Office Circular No. 27, dated July 21, 1926, and the appendix thereto, dated 
April 1, 1927, are rescinded, and there is hereby prescribed, in lieu thereof, for 
use by all of the departments, establishments, and agencies of the Government, a 
revised procedure for Administrative Appropriation and Fund Accounting and 
Reporting (hereinafter referred to as ‘“‘the system of administrative accounts’’) 
the details of which are set forth in Section I1I—General Accounts, Section III— 
Allotment Ledger Accounts, Section IV—Statements and Reports, and Section 
V—Accountability Records for United States Government Transportation Re- 
quests, Bills of Lading, and Tax Exemption Certificates. 

3. The revised system contemplates that— 

(a) General accounts will be maintained on Standard Form No. 1014—Revised, 
1014A—Revised, or 1014C—Revised, General Ledger, and on such subsidiary 
records as may be necessary; 

(b) Allotment accounts will be maintained on Standard Form No. 1015— 
Revised, 1015A—Revised, 1015B—Revised or 1015C—Revised, Allotment Led- 
ger, and on such subsidiary records as may be necessary; and 

(c) Monthly statements prepared from the accounting records will be submitted 
to the administrative offices concerned; the General Accounting Office, Accounting 
and Bookkeeping Division; the Bureau of the Budget; and the Treasury Depart- 
ment. 
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4. The following basic accounting forms, specimen copies of which are trans- 
mitted herewith,* some of which have been previously peneneness are hereby 
prescribed as standard forms for use in the operation of the procedure: 

Standard Form No. 1014—Revised: General Ledger, ruled for pen posting. 

a Form No. 1014A—Revised: General Ledger, unruled, no proof 
column. 

— Form No. 1014C—Revised: General Ledger, unruled, proof 
column. 

Standard Form No. 1015—Revised: Allotment Ledger, ruled for pen posting. 

ce ne Form No. 1015A—Revised: Allotment Ledger, unruled, no proof 
column. 

Standard Form No. 1015A—Revised: Allotment Ledger, unruled, foldover 
style, no proof column. 

Standard Form No. 1015B—Revised: Allotment Ledger (copy), unruled, no 
proof column. 

Standard Form No. 1015C—Revised: Allotment Ledger, unruled, proof 
column. 

Standard Form No. 1016—Revised: Distribution Ledger, ruled for pen post- 
ing, columnar plan. 

— Form No. 1016A—Revised: Distribution Ledger, unruled, unit 
plan. 

Standard Form No. 1016B—Revised: Distribution Ledger, unruled, 
columnar plan. 

Standard Form No. 1017B—Revised: Register of unruled. 

Standard Form No. 1017C—Revised: Register of Allotment Ledger Trans- 
actions. 

Standard Form No. 1017F—Revised: Distribution Register, unruled (used 
with Standard Form No. 1016A). 

Standard Form No. 1017G—Journal Voucher. 

Standard Form No. 1023—Voucher Distribution Card, original, white; copy, 
salmon. 

Standard Form No. 1101—Miscellaneous Obligation Record. 

Standard Form No. 1102—Individual Earnings Record. 

Standard Form No. 1102A—Individual Earnings Record. 


Standard Form No. 1102B—Individual ae Record. 
0 


Standard Form No. 1114—Bill and Collection Voucher. 

Standard Form No. 1115—Register of Bills Issued. 

Standard Form No. 1116—Statement of General Accounts. 

Standard Form No. 1117—Schedule of Balances Showing Status of Appro- 
priations. 

Standard Form No. 1118—Statement of Apportionments and Allotment 
Accounts. 

Standard Form No. 1119—Carrier’s Claim Record. 

Standard Form No. 1120—Transportation Request Accountability Record. 

Standard Form No. 1121—Bill of Lading Accountability Record. 


5. The general accounts as set forth in Section II of these regulations are based 
upon the double-entry system and are designed to show the value of assets, the 
expenditures, liabilities, revenues, capital, and the unobligated and unexpended 
appropriations for the agency concerned. Cost accounts may be developed to 
whatever extent and in such detail as may be desired by each agency, to show 
the cost of its accomplishments and activities. Since costs include expenditures 
of materials and depreciation on equipment and plant purchased, such accounts 
should be maintained without reference to the sources of funds from which the 
expenditures were made. Provision is also made for the development of property 
accountability, as contemplated by the act of March 29, 1894, 28 Stat. 47 (U.S. C. 
31: 89-92), and for the orderly billing of amounts due the Government. 

6. The allotment accounts as set forth in Section III of these regulations are 
designed to show currently the unobligated balances of appropriations and funds 
necessary for effectuating budgetary control and oe the incurring of 
deficiencies, as contemplated by law. (U. 8. C. 31: 665.) As used in these 
regulations, the term “‘Repayments to Appropriations” will include ‘‘reimburse- 


*Copies of accounting forms omitted. 
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ments” to appropriations for services rendered or materials and supplies furnished 
to other Government agencies, and “refunds” to appropriations representing 
collections of erroneous payments and overpayments, In order to effect proper 
budgetary control over such collections, “reimbursements” will be treated as 
amounts available for apportionment and allotment, whereas ‘‘refunds’’ will be 
treated as reductions of amounts previously charged to the allotment accounts. 

7. The Statement of General Accounts, Standard Form No. 1116, the Schedule 
of Balances Showing Status of Appropriations, Standard Form No. 1117, and the 
Statement of Apportionments and Allotment Accounts, Standard Form No, 1118, 
hereinabove prescribed, sball be prepared from the books of account as soon after 
the end of the month as practicable, as set forth in Section IV hereof. Inaddition 
to the copies of the statements and schedules furnished for the information and 

uidance of the officials charged with the administration of the appropriations and 
unds of the agency, copies should also be furnished (a) to the Accounting and 
Bookkeeping Division, General Accounting Office, together with transcripts of 
general accounts “01. Appvopriated Funds With Treasury (by symbols and 
titles)”” or “02. Available Appropriated Funds (by symbols and titles),’”’ for 
reconciliation with the appropriation and fund control accounts; (b) to the Bureau 
of the Budget, for information are in Budget-Treasury Regulation No. 1— 
Revised; and (c) to the Treasury Department, for use as contemplated by Execu- 
tive Order No. 8512, dated August 13, 1940, as amended by Executive Order No. 
9084, dated March 3, 1942. 

8. The system of administrative accounts herein prescribed is readily adaptable 
to both centralized and decentralized operation, and the standard forms are 
designed either for pen posting or posting by bookkeeping machines. In case 
the standard forms herein prescribed are not adaptable to the mechanical limita- 
tions of the bookkeeping equipment in the custody of the agency at the time the 
system is adopted, special forms should be submitted to this office for consideration 
and prpeere!. In no event should the acquisition of new equipment be considered 
until the accounting needs of the agency have been approved as herein provided. 

9. It is not intended that the oper of the Government use all of the accounts 
and procedures herein prescribed but rather only such accounts as meet their 
respective requirements. Accordingly, in order that unnecessary account keeping 
may be avoided and the best results obtained from the accounting efforts ex- 
pended, each administrative office will inform the Comptroller General as to its 
accounting requirements and request assistance in the selection of such portions of 
the system as are deemed necessary to the needs of the agency. 

10. The system of administrative accounts herein is prescribed for the purpose 
of providing a uniform procedure for the departments, establishments, and 
agencies of the United States Government in recording and reporting their 
financial transactions, as authorized by law, and does not imply authority to 
enter into transactions or authority to contravene the laws or regulations made 
pursuant to law. 

11. Departments, establishments, and agencies of the United States Govern- 
ment, for which accounting systems have heretofore been prescribed by the Comp- 
troller General will make such changes therein with respect to account titles, pro 
forma entries, and reports as may be necessary to conform to the requirements of 
these regulations. 

12. Upon receipt of these regulations, each department and establishment is 
requested to make requisition at once epee the Public Printer for a supply of the 
new standard forms herein prescribed which it is estimated will be required for its 
services for the remainder of the current fiscal year. In so doing, it is understood 
and agreed by the said departments and establishments that they thereby consent 
to the plan of combining all the requisitions submitted and printing the total 
number thereof in one edition, to be delivered to the respective departments or 
establishments, or placed in stock at the Government Printing Office subject to 
their order, or partly delivered and partly placed in stock, as the case may be, 
and that they authorize the Public Printer to prorate the cost of printing and to 
render bill against each department and establishment for its proportionate share 
on the basis of the number of forms ordered by it. 

Linpsay C. WARREN, 
Comptroller General of the United States. 
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PROCEDURE FOR EFFECTUATING ALLOTMENTS OF PAY OF CIVILIAN 
OFFICERS AND EMPLOYEES ASSIGNED TO DUTY OUTSIDE THE 
CONTINENTAL LIMITS OF THE UNITED STATES. 


[General Regulations No. 101) 
OcToBER 9, 1943. 


1. In order to secure uniformity in the procedure for allotment of pay, and 
stoppage of such allotments, of civilian officers and employees of the United 
States assigned for duty outside the continental limits of the United States, under 
statutory authority and regulations promulgated by the heads of the executive 
departments and establishments with respect thereto, and to provide adequate 
forms for the accounting therefor, the following procedure and standard forms 
are prescribed and published for use throughout the Government service: 


APPLICATION AND DISCONTINUANCE ForMs 


Standard Form No. 1122—Application and Authorization to Make or Dis- 
continue Allotment From Pay of Civilian Employees Outside the U. §S. A. 
(original—white). 

Standard Form No. 1122a—Application and Authorization to Make or Dis- 
continue Allotment From Pay of Civilian Employees Outside the U. S. A. 
(duplicate—green). 

Standard Form No. 1122b—Application and Authorization to Make or Dis- 
continue Allotment From Pay of Civilian Employees Outside the U. S. A. 
(triplicate—blue). 

Standard Form No. 1122c—Application and Authorization to Make or Dis- 
continue Allotment From Pay of Civilian Employees Outside the U.S. A. 
(quadruplicate—salmon). 

Standard Form No. 1122d—Application and Authorization to Make or 
Discontinue Allotment From Pay of Civilian Employees Outside the 
U. 8. A. (quintuplicate—yellow). 


Vouchers for Payment of Allotments 


Standard Form No, 1123—Voucher for Payment of Allotment of Pay of 
Civilian Employees Outside the U. 8. A. (original—white). 

Standard Form No. 1123a—Voucher for Payment of Allotment of Pay of 
Civilian Employees Outside the U. 8. A. (memorandum—yellow). 

Standard Form No. 1123b—Voucher for Payment of Allotment of Pay of 
ae Employees Outside the U. S. A.—Continuation Sheet (original— 
white). 

Standard Form No. 1123c—Voucher for Payment of Allotment of Pay of 
Civilian Employees Outside the U. 8. A.—Continuation Sheet (memo- 
randum—yellow). 


Notice or ALLOTMENTS OF CIVILIAN Pay 
Standard Form No. 1124—Notice of Allotments of Civilian Pay. 


PREPARATION OF APPLICATION FOR ALLOTMENT OF Pay, STANDARD Forms Nos. 
22, A, B, C, AND D 


2.. The application for and authorization to make, or discontinue, allotments 
from the pay of civilian officers and employees assigned for duty outside the 
United States, will be executed by the said officer or employee, who will specify 
the amount to be deducted from his or her salary or compensation, and paid to 
the person or persons ee The utmost care should be exercised to clearly 
show, in the spaces provided— 

(a) The employee-allotter’s name and title, as stated on the pay roll for his 
personal services, and his duty station, if practicable; 

(b) The amount of the monthly allotment and its commencing date; and 

(c) The name and address of the allottee. 

3. The name and signature of the-allotter on the application form must be 
identical with that appearing on the personnel records and pay rolls. 

4. Spaces are provided on the application form for showing the date and place 
of approval and for the signature of the field approving officer or other person 
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responsible for preparing the pay rolls on which the allotted amounts will be de- 
ducted; spaces are also provided on the said form for the signature of the adminis- 
trative officer whose duty it is to approve or disapprove the applications for allot- 
ment of pay. If additional signatures or initials are administratively required 
they may be shown in the appropriate approval blocks. 

5. On the reverse side of the Application and Authorization to Make or Dis- 
continue Allotments, Standard Forms Nos, 1122, a, b, c, and d, spaces are provided 
for recording the amounts of allotments of pay deducted on the pay rolls, the pay- 
_— _— to allottees, voucher references and the symbol of the appropriation 
charged. 

6. A separate application for allotment of pay, Standard Form No. 1122, will 
be executed by the employee-allotter for each allottee to whom payment is to be 
made. The application forms will be prepared in quintuple, but only the original 
will be signed + the applicant (employee-allotter) . 

7. Applications for allotments of pay should be submitted sufficiently in advance 
of the commencement date in order that they may be properly processed prior to 
the effective dates. 


RovutTine 


8. Upon completing and signing the application for allotment of pay, the em- 
ployee-allotter will retain the quintuplicate copy for his record and will furnish 
the original signed application and the duplicate, triplicate, and quadruplicate 
copies thereof to the “field” or other designated supervising officer responsible for 
the preliminary approval of the application, who will record same, retain the 
quadruplicate copy for his files and will furnish the original signed application 
and the duplicate and triplicate copies thereof to the departmental or adminis- 
trative officer designated to grant final approval of the application, who, if approval 
is granted, will sign the original application and the two copies thereof and will 
route them as follows: 

(a) The original signed and approved application will be sent to the General 
Accounting Office, Audit Division, Washington, D. C. 

(b) The duplicate copy, with name of employee-allotter typed in the space 
provided for his signature, and the autographic signature of the approving officers 
will be sent to the office where the pay rolls or pay vouchers are stonkeea for the 
compensation of the employee-allotter, in order that the amount of the allotment 
may be recorded as a deduction on the appropriate pay records, and the amounts 
which would otherwise be due and payable to the said employee-allotter reduced 
accordingly. 

(c) The triplicate copy, with name of employee-allotter typed in the space 
provided for his signature, and the autographic signature of the approving officers 
will be sent to the office where the voucher(s) in payment of the allotments, 
Standard Form No. 1123 series, are prepared, for use in the preparation of such 
vouchers. 

9. If the fe pea for allotment of pay is not approved, the original and all 
copies thereof should be marked ‘‘Not approved” and returned via the channels 
through ‘which received, to the applicant. 


PREPARATION OF APPLICATION TO DISCONTINUE AN ALLOTMENT OF Pay, STANDARD 
Forms Nos. 1122, a, B, c, AND D 


10. The application for the discontinuance of an allotment of pay of a civilian 
officer or employee assigned for duty outside the United States will be executed 
by the employee-allotter, on Standard Form No. 1122, in the same manner as 
hereinabove set forth for the preparation and routing of the “application for 
allotment of pay,” except that the said employee-allotter will sign the form in the 
space captione de Application for Discontinuance of Allotment.’ 

11. Applications for the discontinuance of an allotment of pay (a separate one 
for each allottee) must be furnished the administrative officers concerned, in the 
required numbers of copies, well in advance of the effective date, in order that 
proper notice may be had to discontinue the deductions on the pay rolls and 
eliminate the corresponding item from the vouchers for the payment of the allot- 
ment. In those instances where the employee’s pay status is unexpectedly 
terminated a radio or cable advice should be sent promptly to the administrative 
office, requesting that the allotment payments be discontinued as of the date 
specified. Such application for discontinuance of an allotment should be followed 
by written confirmation thereof accompanied by Application for Discontinuance 
of Allotment of Pay, original and two copies of Standard Form No. 1122, executed 
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as completely as circumstances will permit, particularly with respect to the spe- 
cific pay period from which the last deduction was made from the employee-allotter’s 

ay. The original and two copies of the application for discontinuance will be 
or distribution as follows: 


(a) Original to General Accounting Office, Audit Division; 

(b) raeete copy to administrative office responsible for making deduction 
on pay roll; and 

(c) Triplicate copy to administrative office responsible for preparation of 
voucher for payment of allotment. 


CONTINUING AND TERMINATING Pay anp ALLOTMENTS From Pay or MIssING 
: Crv1L1an PERSONNEL 


12. It is of the utmost importance that the administrative officers be notified 
by radio, or cable, of the demise of an employee-allotter or sudden termination 
of his pay status. In this connection see section 2 of the act of March 7, 1942, 
56 Stat. 143, 144, and sections 4, 5, and 6 of amending act of December 24, 1942, 
56 Stat. 1092, 1098. 


PREPARATION OF VOUCHER FOR PAYMENT OF ALLOTMENT OF Pay, AND CoNTINU- 
ATION SHEET, STANDARD Forms Nos. 1123, a, B, AND c 


13. The payments to be made to the allottees, as specified by the employee- 
allotters on the approved applications and authorizations to make allotments, 
Standard Forms Nos. 1122, a, b, c, and d, will be listed on the voucher for pay- 
ment of allotment of pay (original and memorandum) on which there will oe 
shown, in addition to the period to which the payments pertain— 


(a) Name and address of allottee(s), 

(b) Name of the employee-allotter, 

(c) Amount to be paid allottee, 

(d) Number of check issued in payment, and 

(e) Remarks. 

14. While each allotment payment will be shown on a separate line of the 
voucher, there will be no objection to grouping the items according to allottee 
(rather than according to employee-allotter) and computing the group total for 
which the disbursing officer will issue his check. here there are numerous 
allotments to an allottee a separate voucher may be prepared. 

15. The continuation sheet of the Voucher for Payment of Allotment of Pay 
(orginal and memorandum), Standard Form No. 1123b and No. 1123c, respec- 
tively, will be used in those instances where the principal voucher, Standard 


Form No. 1123 and No. 1123a, does not provide a sufficient number of lines for 
itemizing the payments to be made. ; 

16. The vouchers for Payment of Allotment of Pay will be totaled, summarized 
and completed as to appropriation chargeable and other applicable accounting 
data; given 4n office file (or Bureau) number; signed by the designated certifying 
officer and scheduled to the disbursing officer for payment. Since such vouchers 
represent a part payment of the employee-allotter’s compensation for personal 


” 


services they should be classified as “‘personal services,’’ and, unless otherwise 
specifically provided, will be paid from the same appropriation as the pay roll 
or voucher on which the balance of the compensation of the employee-allotter 
is paid. 

Norice To ALLOTTEES WITH RESPECT TO ALLOTTERS 


17. In order that the allottees to whom payments are made may identify the 
allotter(s), the name of the allotter will be shown either on the check or on the 
Notice of Allotments of Civilian Pay, Standard Form No. 1124, which will 
accompany the check (or in lieu thereof a memorandum copy of the voucher. 
Standard Forms Nos. 1123a, and c, may be used) as hereinafter provided: 

(a) When there is only one allotment to an allottee for which the disbursing 
officer will draw an individual check, the allotter’s name (as appearing on the 
voucher) will be shown in the lower left corner of the allotment check under the 
caption “Object for which drawn.” 
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(b) Where one check is issued for a group of allotters (paragraph 14), the 
administrative office preparing Standard Form No. 1123, Voucher for Payment 
of Allotment of Pay of Civilian Employees Outside the U. S. A., will also prepare 
for each allottee, Standard Form No. 1124, Notice of Allotments of Civilian Pay. 
The form will be completed to show, in the spaces provided therefor, the name 
and address of the allottee, the names of the allotters, the allotment payment 
for each, and the total amount of the group. The completed Notices of Allot- 
ments of Civilian Pay will accompany the allotment voucher to the disbursing 
officer, who will transmit the notices with the respective checks. 

(ec) Where a separate voucher is prepared for an allottee (see paragraph 14), 
a memorandum copy of such voucher may be transmitted to the disbursing officer 
for forwarding with the check to the allottee in lieu of the Notice of Allotments 
of Civilian Pay. 


PREPARATION OF Pay Rotis Havine Depuctions FoR ALLOTMENTS OF Pay 


18. The amounts of the allotments of pay to be deducted each pay period, or 
specified on the approved application and authorization, Standard owe Nos. 
1122, a, b, c, and d, will be shown on the pay rolls and vouchers for personal 
services —— the name of the employee-allotter in the “other” deduction 
column and will reflect as a reduction of the net amount due. On the same 
line, and in the space provided for ‘‘Remarks,”’ will be shown the beginning 
date of a new allotment and the terminating date of a discontinued allotment. 
(a) If such pay rolls or vouchers are to be paid by disbursing officers outside the 
continental limits of the United States they will be approved for the ‘‘gross amount 
earned,” but will be scheduled —- to the applicable appropriation, and 
credit claimed by the disbursing officer for only the ‘‘net amount paid.” The 


administrative officer, in summarizing the deductions for which adjustment is re- 
quired to be made, will exclude the amount of the allotments of pay, since the 
voucher covering payment of allotments to allottees will be charged to the same 
(salary) appropriation. 

(b) If such pay rolls or vouchers are to be paid by a disbursing officer in the 
United States, they will be approved for the ‘“‘gross amount earned,” and will be so 
listed on the schedule of disbursements according to the applicable appropria- 


tion(s). The total of the deductions for allotments of pay will be taken up on the 
Schedule of Voucher Deductions, Standard Form No. 1096, in the same manner as 
for other voucher deductions, showing, as the appropriation to be credited, the 
appropriation to which the gross amount of the pay roll is charged. A check 
should be drawn for the said deductions and deposited into the Treasury as a re- 
payment to the appropriation, and the transaction reflected on the disbursing 
officer’s account current as a ‘‘receipt’’ and ‘Treasury deposit.’”’ (See General 
Regulations No. 87, paragraph 21, 15 Comp. Gen. 1159, 1162.) 

19. Upon receipt of these regulations, each department, independent establish- 
ment, and other governmental agency concerned is requested to make requisition 
at once upon the Public Printer for a supply of the standard forms prescribed 
herein. In so doing it is understood and agreed by said departments, independent 
establishments, and agencies that they hereby consent to the plan of combining 
all the requisitions submitted and printing the total thereof in one edition to be 
delivered to the respective departments, independent establishments, or agencies, 
or placed in stock at the Government Printing Office, subject to their order, or 
partly delivered and yoase dl placed in stock, as the case may be, and that they 
authorize the Public Printer to prorate the cost of printing and to render bill 
against each department, independent establishment, or agency for its propor- 
tional share on the basis of the number of forms ordered by it. 

20. The special forms for effectuating allotments of pay of civilian officers and 
employees of the United States assigned for duty outside the continental limits 
of the United States, heretofore approved by this office for certain departments 
and establishments, may be continued in use until the present supply is exhausted. 


Frank L. YArtEs, 
Acting Comptroller General of the United States. 
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TRANSPORTATION DIFFERING FROM THAT SPECIFIED IN 
GOVERNMENT REQUEST FOR TRANSPORTATION 


[A-14235} 
Jury 15, 1943. 


To Heads of Departments, Independent Establishments, and Others Concerned: 


1. Paragraph 2 of the General Instructions to Carriers, on the reverse of the 
Government Request for Transportation, Standard Form No. 1030, is as follows: 


“Where exceptional conditions require the issuance of transportation 
differing from that specified in the request, the traveler should note in the 
following space the actual transportation furnished, the reason for the 
difference, and sign the statement: 

2. Transportation furnished by a carrier other than the one named on the face 
of Standard Form No. 1030 is “transportation differing from that specified in the 
request’”’ and in such case the carrier should require the traveler to record, in the 
space provided on the reverse of the form, the name of the carrier actually furnish- 
ing the nee and sign the statement. 

3. If, at the time the request was presented, conditions were such that the 
carrier failed, through misunderstanding of the instructions or oversight, to have 
the traveler record the fact that the carrier other than the one named on the face 
of the rie furnished the transportation, then the carrier’s possession of the 
completed transportation request and the statement of the carrier in its certifica- 
tion of the voucher (Standard Form No. 1067) requesting payment therefor will 
be prima facie evidence of such carrier’s right to payment. Accordingly, a waiver 
from the carrier to whom the transportation request was originally issued will 
not be required. 

Frank L. Yates, 
Acting Comptroller General of the United States. 


RESPONSIBILITYZOF DISBURSINGJAND CERTIFYING OFFICERS 


(B-31372, A-51607] 
NoOvEMBER 24, 1943. 


To the Heads of Executive Depariments, Agencies, Independent Establishments, and 
Others Concerned: 


Treasury am aegy nor Circular No. 680, dated February 16, 1942, and General 
Accounting Office General Regulations No. 98—Revised, dated March 14, 1942, 
21 Comp. Gen. 1155, prescribe certain requirements in connection with the act 
to fix responsibilities of disbursing and certifying officers, and for other purposes, 
approved December 29, 1941, 55 Stat. 875, as amended by the act of April 28, 
1942, 56 Stat. 244, and the act of June 1, 1942, 56 Stat. 306, which are not being 
fully complied with by all of the various departments, agencies, and independent 
establishments affected thereby. 

In the interest of uniformity and efficiency, and to avoid unnecessary delay in 
the audit and settlement of accounts, the following important requirements of 
the acts, circular, and regulations are reiterated, and additional matters brought 
to attention: 

1. The act of December 29, 1941, 55 Stat. 875, effective April 1, 1942, as 
amended, provides in section 1 that disbursing officers under the executive branch 
of the Government (except as provided in section 4 of the act) shall disburse 
moneys only upon and in strict accordance with vouchers certified by the head 
of the department, establishment, or agency concerned, or by an officer or em- 
ployee thereof duly authorized in writing by such head to certify such vouchers. 

2. Section 2 of the act of December 29, 1941, as amended, provides that the 
officer or employee certifying a voucher shall (a) be held responsible for the 
existence and correctness of the facts recited in the certificate or otherwise stated 
on the voucher or its supporting papers, and for the legality of the proposed 
payment under the appropriation or fund involved; (b) be required to give bond 
to the United States, with good and sufficient surety approved by the Secretary 
of the Treasury, in such amount as may be determined by the head of the depart- 
ment, agency, or establishment concerned; and (c) be held responsible for and 
required to make good to the United States the amount of any illegal, improper, 
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or incorrect payment resulting from any false, inaccurate, or misleading certificate 
made by him, as well as for any payment prohibited by law or which did not 
represent a legal obligation under the appropriation or fund involved. 

3. When heads of departments, agencies, and independent establishments func- 
tion as certifying officers, they are required to be bonded. See section 2, 55 Stat. 
875, 21 Comp. Gen. 976, and Treasury Department Circular No. 680, second 
supplement, dated October 11, 1943. 

4. Bonds should be forwarded to the Section of Surety Bonds, Bureau of 
Accounts, Treasury Department, for approval and filing, aa no payments should 
be made by the arty | officer until this has been accomplished. See sections 
5 and 6 (e), Treasury Department Circular No. 680, and paragraph 4 (a), 
General Regulations No. 93—Revised. 

5. Bond data required on the reverse of the certifying officers’ signature cards 
should be completed in every detail by the administrative agency after receipt of 
notice of approval of the surety. See section 5, Treasury Department Circular 
No. 680, and paragraph 4 (d), General Regulations No. 93—Revised. The official 
mail address of the authorized certifying officer shall also be shown on the reverse 
of the signature cards, and each certifying officer shall keep the General Accounting 
Office and the appropriate Ss, officer advised as to any change in such 
address. See section 4 (d), General Regulations No. 93—Revised. 

6. When bonds are renewed notice of such renewal should be promptly fur- 
nished to the disbursing officers and the General Accounting Office. 

7. Where the surety for a bond has agreed to extend such bond to include 
disbursements for more than one department, agency, or independent establish- 
ment, evidence of stipulation and consent agreement showing the departments, 
etc., included, together with authority to certify and signature cards for each 
department, agency, or independent establishment concerned should be promptly 
furnjshed to the General Accounting Office. 

8. Authorizations to certify vouchers for payment, specifying limitations of 
such authorizations, if any, should be forwarded to the disbursing officer, and copies 
of same and two accomplished signature cards should be furnished the General 
Accounting Office promptly, as provided in sections 6 (b) and (d), Treasury 
Department Circular No. 680, and sections 4 (b) and (c), General Regulations 
No. 93—Revised. 


9. Revocations of authority to certify, giving effective date, are required to be 
promptly furnished the disbursing officer and the General Accounting Office. 
section a Treasury Department Circular No. 680, and section 5, General 


Regulations No. 93—Revised. 

10. Section 6, General Regulations No. 98—Revised, provides that the certify- 
ing officer’s name and the title “ Authorized Certifying Officer” be printed or typed 
below his signature, and that the date of certification be shown. his information 
is essential in order that exceptions may be properly stated and correspondence 
addressed to the person to be held responsible. 

11. The act of December 29, 1941, provides in section 3 that the liability of the 
certifying officer or employee shall be enforced in the same manner and to the 
same extent as now provided by law with respect to enforcement of the liability 
of disbursing and other accountable officers. 

In order that the provisions of the act may be properly carried out and to expe- 
dite the audit, and also to determine the accountability of former certifying officers 
with greater dispatch, it is incumbent upon all officials and employees concerned 
to take appropriate action in accordance with the foregoing. 


Linpsay C. WARREN, 
Comptroller General of the United States. 
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ABSENCES: 
See Leares of Absence. 


ACCOUNTS: 
Accounting systems—revised procedure— 
Gen. Reg. 100, Oct. 4, 1943 
Accounts current—correction of errors in 
charges and credits—revised procedure— 
Gen. Reg. 99, Nov. 20, 1943 
Appropriation accounts, See Appropriations, 
accounts. 
Disbursing officers and agents—correction 
of errors in charges and credits—revised 
procedure—Gen. Reg. 99, Nov. 20, 1943__- 
Naval Procurement Fund. See Funds, Naval 
Procurement Fund. 
Project accounts—correction of errors in 
charges and credits—revised procedure— 
Gen Reg. 99, Nov. 20, 1943_............... 
Schedule of adjustments—correction of 
errors in charges and credits—revised pro- 
cedure—Gen Reg. 99, Nov. 20, 1943. 
Schedule of collections: 
Copies—distribution—rescission of re- 
quirement for furnishing copy to Civil 
Service Commission—Gen. Reg. 87, 
Supp. 1, July 12, 1943............. ieee 

Retirement fund credits—Gen. Reg. 87, 
Supp. 1, July 12, 1943. 

Supplies or equipment furnished or serv- 
ices performed by one agency for an- 
other—revised procedure—Gen. Reg. 98, 


Schedule of disbursements—supplies or 
equipment furnished or services performed 
by one agency for another—revised pro- 
cedure—Gen. Reg. 98, Oct. 7, 1943 

Schedule of voucher deductions: 
Copies—distribution—rescission of re- 

quirement for furnishing copy to Civil 
Service Commission—Gen. Reg. 87, 
Supp. 1, July 12, 1943 
Retirement fund credits—Gen. Reg. 87, 
Supp. 1, July 12, 1943 
ADMINISTRATIVE OFFICE OF 
U. 8. COURTS: 

Statutory requirements as to purchases— 
provisions of act of June 26, 1906, that 
Postmaster General shall contract for all 
envelopes for use by “* * * executive 
departments, and all Government bureaus 
and establishments irrespective of whether 
in executive branch of Govt., and, there- 
fore, envelopes for use of Administrative 
Office of the United States Courts—estab- 
lishment not in executive branch of 
Govt.—should be procured in conformity 
with provisions of said act. 21 C. G. 
105, distinguished 


Page 
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ADVANCE PAYMENTS: 
See Payments, advance. 
ADVERTISING: 
Necessity or non-necessity : 
Administrative determination of non- 
necessity : 

Administrative conclusions that parti- 
cular firm would have advantage in 
competitive bidding for production 
of color prints of motion picture film 
by reason of its association with pro- 
duction of original film, and that it is 
the only firm possessing necessary 
equipment and qualifications for such 
work, do not justify award of contract 
to such firm without advertising for 
. bids pursuant to sec. 3709, R. 8. 
Numerous decisions cited, discussed, 
and distinguished 

As to limited nature of permissible 
exercise of administrative discretion . 
in matter of compliance with adver- 
tising requirements of sec. 3709, R. 8., 
see quotation from U. 8. v. Purcell 
Envelope Co., 249 U. 8. 313 

Sole manufacturer, producer, etc.: 

Administrative conclusions that par- 
ticular firm would have advantage in 
competitive bidding for production of 
color prints of motion picture film by 
reason of its association with produc- 
tion of original film, and that it is the 
only firm possessing necessary equip 
ment and qualifications for such work, 
do not justify award of contract to such 
firm without advertising for bids pur- 
suant to sec. 3709, R. 8. Numerous 
decisions cited, discussed, and dis- 


Administrative determinations based 
solely upon opinion or hearsay that 
only one manufacturer or supplier pos- 
sesses necessary qualifications to per- 
form certain work or furnish certain 
supplies may not be accepted as con- 
trolling in matter of whether advertis- 
ing for bids is required pursuant to sec. 
MES Bin ataaneh hedhacanntqnen : 

AFFIDAVITS: 
Non-use of mercenary means in obtaining ap- 
pointment: 

Applicability—Foreign Service officers—as 
appointment or promotion of Foreign 
Service officers is required under 22 U. S. 
Code 4 to be made by President by and 
with advice and consent of Senate, such 
officers are regarded as constitutional 
officers and must execute personally and 
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AFFIDAVITS—Continued. 
Non-use of mercenary means in obtaining 
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ALIENS: 
Employment: 


Page Page 


appointment— Continued. 
file with Comptroller General affidavit 
required by 5 U. 8. Code 2la, to effect 
that no consideration has been paid in 
securing such appointment, either upon 
original appointment or promotion... _.. 
Death prior to execution of affidavit as af- 
fecting payment of compensation of 
office to which promoted—where For- 
eign Service officer was actually ap- 
pointed and promoted to higher grade by 
President, by and with advice and con- 
sent of Senate, effective as of certain date, 
but died subsequent to such date with- 
out executing affidavit required by 5 U. 
8. Code 21a, to effect that no consideration 
had been paid for such appointment, 
payment to officer’s estate of salary of 
higher grade is prohibited under provi- 
sion of § U. S. Code 2ib that no salary 
shall be paid to any individual until re- 
quired affidavit has been filed ; 
Death prior to execution of affidavit as af- 
fecting payment of compensation of prior 
office subsequent to promotion—where 
person vacated his office as Foreign Serv- 
ice officer Class II, effective as of a certain 
date, by reason of his appointment and 
promotion effective following day, to 
Foreign Service officer Class I, but pro- 
motion was not completed because of of- 
ficer’s death prior to execution of affida- 
vit required by 5 U. 8. Code 21a that no 
consideration was paid by or on his be- 
half for appointment, payment to his 
estate of salary as Foreign Service officer 
Class II for any period beyond effective 
date of vacation of that position is un- 
NN Fo nas a6 Eh. 
Necessity for personal execution by one 
appointed—affidavit required by 5 U. 8. 
Code 21a, to be executed by civil officer 
of U. 8. appointed by President by and 
with advice and consent of Senate, to 
effect that no consideration has been 


Applicability of laws or regulations of 
foreign country in which employed: 

If it is felt that Navy Dept. should make 
pay roll deductions of employees’ 
shares pursuant to Brazilian Social 
Security laws from the salaries of 
Brazilian Nationals who are employed 
as civilians by Navy Dept. in Brazil, 
with direct payment thereof to Bra- 
zilian Govt., such plan should be re- 
terred to State Dept. for its approval 
and arrangement, if necessary, with 
local authorities 

In absence of statute or treaty to con- 
trary, pay roll deductions may not be 
made pursuant to Brazilian Social Se- 
curity laws from salaries of Brazilian 
Nationals who are civilian employees 
of Navy Dept. in Brazil, nor may em- 
ployer contributions be made by 
Navy Dept. for such employees under 


Citizens of allied nations—removal from 
employment restrictions as authority 
for charging compensation to item 
other than “for the employment of 
aliens”—in view of provision in sec. 
205, Independent Offices Appro. Act, 
1944, exempting “nationals of those 
countries allied with the United States 
in the prosecution of the war’’ from pro- 
hibition against employment of aliens by 
U. S., sum of $10,000 specifically appro- 
priated ‘for the employment of aliens”’ 
by War Manpower Commission under 
Labor-Federal Security Appro. Act, 
1944, may be regarded as applicable to 
employment of aliens other than those 
whose employment would be permitted 
under general statutory provisions on 
employment of aliens i 

Oath of office requirement. See Oaths, 
oaths of office, aliens. 


Tax withholding from payments to nonresi- 


dent aliens—accounting, etc., procedure— 
Gen. Reg. 96, Supp. 3, Mar. 3, 1944 


paid for or in expectation of such appoint- 
ment, must be executed by individual 
himself and no one else can do it on his 
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ALLOTMENTS: 
See Compensation, allotments; Family Alilot- 
ment and Allowance. 


ALLOWANCES: 

See, also, specific index headings, such as 
Family Allotment and Allowance; Quar- 
ters, quarters allowance; Quarters, rental 
allowance; Subsistence Allowance; Travel 
Allowance. 

In general—temporarily promoted Navy, 
Marine Corps, etc., personnel— what laws 
govern—since act of July 24, 1941, as 
amended, authorizing temporary promo- 
tion of Navy and Marine Corps personnel 
during time of war or national emergency, 
does not set out rates of pay and allow- 
ances authorized for personnel temporarily 
promoted thereunder, it is to be assumed 


Hire—traveling expense reimbursement 
matters. See Traveling Expenses, air travel. 

Scope of term “combat aircraft”—term ‘‘com- 
bat aircraft,” as used in sec. 504, act of July 
30, 1942, providing that members of Wom- 
en’s Reserve of Naval Reserve shall not 
be assigned to duty in combat aircraft, is 
considered descriptive of type of aircraft 
rather than type of mission. .............. 

Travel by privately owned. See Traveling 
Expenses, air travel, travel by privately 
owned aircraft; Mileage, air travel, travel by 
privately owned aircraft. . 
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Page | APPOINTMENTS— Continued. Page 
Acceptance—Continued. 


ALLOW ANCES Continued. 
that pay and allowances “as provided by 


law for the position temporarily occupied” 
authorized by first proviso of sec. 7 (a) of 
said act for such personnel were to be pay 
and allowances authorized by permanent 
provisions of law 

Saved pay and allowance matters involvi: 
promotions.—See Pay, promotions. 

Saved pay and allowance matters involving 
retired military, naval, ete., personnel. 
See Pay, retired, saved pay and allowances. 

War powers contracting authority as affect- 
ing compensation and allowances of Govt. 
employees—while provisions of First War 
Powers Act, authorizing certain depart- 
ments and agencies to enter into contracts 
without regard to laws relating to the 
making, performance, amendment, or 
modification of contracts, liberalized exist- 
ing statutes relating to procurement, they 
did not contemplate departure, by device 
of contract, from standards set by existing 
laws and regulations respecting compensa- 
tion and allowances, travel or otherwise, 
payable to Govt. employees 

AMERICAN NATIONAL RED 
CROSS: 

See Red Cross. 


ANNUAL LEAVE: 


See Leaves of Absence, annual. 


ANNULMENT OF MARRIAGE: 


Rental, quarters, and subsistence allow- 
ances—payee’s refund liability—in view 
of provisions of California laws that where 
husband brings suit against wife for annul- 
ment of marriage upon grounds of fraud, 
the marriage, though voidable, shall be 
regarded as valid pending final determi- 
nation of matter and wife shall be entitled 
to support until issuance of decree of 
annulment, naval officer who secured 
annulment of his marriage under laws of 
that State is not required to refund 
amounts paid for period prior to annul- 
ment decree as increased rental and sub- 
sistence allowances on account of lawful 
wife. 22 C. G. 316, distinguished 


APPOINTMENTS: 


Acceptance: 

By conduct—fact that person while serv- 
ing as member of inactive National 
Guard is disqualified by provision in 
the Naval Reserve Act of 1938, from 
accepting commission in Naval Reserve 
does not operate to invalidate com- 
mission in Naval Reserve nor prevent 
valid acceptance thereof upon removal 
of the disqualification by discharge from 
inactive National Guard, but, in order 
for commission to become vested in 
such person, there is required some 
affirmative act subsequent to removal 
of disqualification—such as reporting 
for active duty—indicating his intention 
to accept commission 
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Disqualification of appointee subsequently 
removed—fact that person while serving 
as member of inactive National Guard 
is disqualified by provision in the Naval 
Reserve Act of 1938, from accepting 
commission in Nava) Reserve does not 
operate to invalidate commission in 
Naval Reserve nor prevent valid accept- 
ance thereof upon removal of the dis- 
qualification by discharge from inactive 
National Guard, but, in order for com- 
mission to become vested in such person, 
there is required some affirmative act 
subsequent to removal of disqualifi- 
eation—such as reporting for active 
duty—indicating his intention to accept 
commission 


Affidavit as to non-use of mercenary means 


in obtaining. See Affidavits, non-use of 
mercenary means in obtaining appoint- 
ment, 


Fraudulently obtained—legal effect of Army, 


Navy, etc., commissions obtained through 
misrepresentation—where Naval Reserve 
officer’s commission was revoked due to 
fact that he falsely stated in his application 
for commission that he was graduate of 
certain college and presented forged 
document purporting to be transcript of 
his grades, status resulting from his mis- 
representation forms no basis for legal 
payment of pay and allowances not 
already received by him 


General effect of ineligibility provisions in 


statutes, ete.—where holding of two public 
offices is forbidden by constitutional or 
statutory provision, acceptance of second 
office is regarded as resignation or relin- 
quishment of first; but where there is 
express statutory provision prohibiting 
incumbent of one office from accepting 
appointment to another, incumbent, in 
absence of some affirmative action effect- 
ively and legally terminating first office, 
may not legally be appointed to another 
office, and any such attempted appoint- 
ment or acceptance thereof is without 
legal effect. 


APPROPRIATIONS: 
Accounts: 


Correction of errors in charges and credits 
—revised procedure—Gen. Reg. 99, Nov. 


Reporting, etc., procedure—Gen. Reg. 
100, Oct. 4, 1943 


Adjustment: 


Correction of errors in charges and credits— 
revised procedure—Gen. Reg. 99, Nov. 


One agency disbursing funds for another— 
adjustment prior to error responsibility 
determination—where, in making dis- 
bursements in foreign country on behalf 
of another Govt. agency, State Dept. 
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APPROPRIATIONS—Continued. 
Adjustment—Continued. 
disbursing officer certified and paid 
original vouchers which contained errors 
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Page | APPROPRIATIONS—Continued. 
Fiscal year: 
Availability beyond: 
Effect of statutory authority to transfer 


Page 


in computation of losses due to foreign 
currency appreciation, overpayment 
is one of foreign service funds and ap- 
propriation adjustment between State 
Dept. and agency concerned should not 
be made until responsibility for over- 
payment has been determined, but, if 
agency concerned requested that in- 
volved payments be made, it is incum- 
bent upon that agency to assume re- 
sponsibility of collecting overpayment 
in order that State Dept. appropriation 
and disbursing officer’s account be 


fiscal-year funds to “‘no year” fund— 
provisions in act of July 3, 1942, author- 
izing establishment of Naval Procure- 
ment Fund and making of advance 
check payments thereto from naval 
appropriations, may not be considered 
as having effect of removing restriction 
of limited period of availability of na- 
val appropriations placed thereon by 
Congress at time of appropriation and 
making such appropriations available 
until expended upon being advanced 
to Naval Procurement Fund—a re- 


cleared promptly 

Overpayment on original payment voucher 
certified as correct by billed agency— 
where Govt. agency billed on adjustment 
voucher for salary disbursements made 
on its behalf by another Govt. agency— 
which had no control of or responsibility 
for basic activity—notes that an over- 
payment occurred on original payment 
voucher certified to by certifying officer 
of billed agency, appropriation adjust- 
ment between agencies should be effect- 
ed on basis of actual payment made on 
original payment voucher, and the over- 
payment collected from employee or 
certifying officer responsible therefor... 181 

Augmenting—effect of allotment to Federal 
institutions of Federal-aid nurse-training 
funds—since allotment of funds under act 
of June 15, 1943, as amiended, authorizing 
grant of funds to institutions participating 
in nurse training program, to St. Eliza- 
beths Hospital or other Federal institution 
for purpose of partially defraying expenses 
of training student nurses would constitute 
augmentation of appro: made to hospital 
or other institutions for maintaining and 
operating nursing school therein, grant of 
funds under said act to such institutions is 
unauthorized 

Availability: 

Fiscal year limitation matters. See 
propriations, fiscal year. 

For specified periods. See Appropriations, 
for specified periods. 

Personal furnishings. See Personal Fur- 
nishings. 

Physical examinations. See Physical Ez- 
aminations. 

Contingent—general scope of availability— 
words “‘contingent expenses’’ as employed 
in acts making appropriations long have 
been held to include such incidental, 
casual, and unforeseen expenses as are 
necessary and appropriate to execution of 
duties required by law in connection with 
object for which appropriation is made.... 481 

Expenditure and obligation period avail- 
ability. See Appropriations, fiscal year; 
Appropriations, for specified periods.- 


volving fund not subject to fiscal year 
limitations___. 

General rule as to contract performance 
extending into subsequent fiscal 
year—fact that contract covered part 
of two fiscal years does not necessarily 
mean that payments thereunder are for 
splitting between two fiscal year ap- 
pros. involved upon basis of services 
actually performed during each fiscal 
year; rather, general rule is that fiscal 
year appro. current at time contract 
is made is chargeable with payments 
under contract, although performance 
thereunder may extend into ensuing 


Payments under contract termination 
agreements—while Civilian Pilot 
Training Act of 1939 provides that all 
obligations entered into thereunder 
shall expire on or prior to July 1, 1944, 
Civil Aeronautics Admin. appropria- 
tion made to carry out purposes of act 
during fiscal year ending June 30, 1944, 
may be charged after that date with 
payments made under contract termi- 
nation agreements entered into in 
settlement of contractors’ rights aris- 
ing out of original contracts made and 
terminated by Govt. during fiscal 
year 1944, and this is so whether termi- 
nation agreements be executed before 
or after July 1, 1944 

Performance of crop cultivation contract 
extending into subsequent fiscal 
year—where a contract for cultivation 
and protection of specified number of 
acres of rubber-bearing plants at defi- 
nite price per acre, payable upon com- 
pletion of services, was entered into 
during one fiscal year, and services 
rendered thereunder necessarily cov- 
ered crop year which extended into 
next fiscal year, entire contract price 
should be charged to fiscal year appro- 
priation current at time contract was 
made, rather than divided between 
the two fiscal years involved on basis 
of services actually performed during 


Ap- 
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APPROPRIATIONS—Continued. Page | APPROPRIATIONS—Continued. Page 
Fiscal year—Continued. Lapsed: 


Availability beyond—Continued. 

Personal service contract performance 
extending into subsequent fiscal 
year—where contract calls for perform- 
ance of purely personal services with 
compensation therefor fixed in ptopor- 
tion to amount of work performed—a 
severable as distinguished from entire 
contract—fiscal year appro. properly 
for charging is that current at time 
personal services are rendered 

Subscriptions to magazines, etc. See 
Payments, adoance. 

Supplies ordered, but not delivered, 
prior to end of fiscal year—bona fide 
need of prior year—where it is shown 
that printing and binding of publica- 
tion was to fulfill need which arose 
during particular fiscal year, and that 
order for job was actually issued dur- 
ing that fiscal year, cost thereof may 
be charged to printing and binding 
appropriation for such fiscal year, even 
though actual delivery of completed 
publication was not accomplished until 
next fiscal year. 

Traveling expenses: 

If official travel is commenced prior to 
expiration of a fiscal year, the cost of 
transportation proper is chargeable 
to appro. current at time transporta- 
tion is procured even though return 
journey may be made in succeeding 
fiscal year (cf. 9 C. G. 458; 16 id. 858; 
id. 926); miscellaneous items of trans- 
portation (such as, tips to porters, 
baggage transfer and checking 
charges, etc.) en route are properly 
chargeable to appro. current at time 
expenditures are made 

Where official travel is commenced 
prior to expiration of fiscal year and 
completed after conclusion of such 
fiscal year, per diem allowances in 
lieu of subsistence are chargeable to 
appropriation current at time allow- 


Working funds established for rendition 
of services by one Government agency 
foranother. See Appropriations, 
transfers, between departments and 
establishments, period of availability for 
obligation. 

For specified periods—availability beyond— 
general rule—when appropriation is by 
its terms made available until specified 
date, availability relates to authority to 
obligate appropriation and does not neces- 
sarily prohibit payment after available 
date for obligations previously incurred, 
unless payment is otherwise expressly 
prohibited by statute 


Authority for use of “unobligated balance 
* * * forany other year” as including— 
provision in sec. 391 (c), Agricultural 
Adjustment Act of 1938, as amended, 
that funds loaned by Commodity Credit 
Corp. to Sec. of Agriculture for certain 
purposes as authorized therein shall be 
repaid ““* * * from any unobligated 
balance of the appropriation for any 
other year,” does not operate to make 
available for repayment of such loans 
unobligated balance of appropriation 
which has been carried to surplus fund 
of Treasury in accordance with provi- 
sions of 31 U. 8S. Code 713 after having 
remained on the books of Treasury for 
two full fiscal years following close of 
fiscal year for which appropriation was 


Repayments of amounts erroneously or 
illegally disbursed—disposition—in ab- 
sence of express statutory authority to 
contrary, it is established rule that 
amounts representing collections on 
account of érroneous or illegal charges to 
lapsed appropriations are required to be 
deposited and covered into Treasury 
to credit of appropriation originally 
charged, rather than to credit of mis- 
cellaneous receipts, and fact that such 
amounts may be small and are immedi- 
ately carried to surplus fund of Treasury 
through appropriation involved by 
operation of law constitutes no legal 
basis for departing from the established 


Transfers to surplus fund. See Appro- 
priations, transfers, to surplus fund. 


More than one available for particular pur- 


pose: 

Finality of administrative determination 
of appropriation chargeable—where 
either of two appropriations reasonably 
may be construed as available for ex- 
penditures not specifically mentioned 
under any appropriation, administrative 
determination as to which shall be used 
will not be questioned by accounting 
officers, but, when such determination 
and election has been made, the con- 
tinued use of appropriation selected to 
exclusion of any other for same purpose is 
required in absence of changes in appro- 
priation acts. 

Selection of one as requiring its exclusive 
use—where either of two appropriations 
reasonably may be construed as available 
for expenditures not specifically men- 
tioned under any appropriation, admin- 
istrative determination as to which shall 
be used will not be questioned by ac- 
counting officers, but, when such deter- 
mination and election has been made, 
the continued use of appropriation 
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APPROPRIATIONS— Continued. 
More than one available for particular pur- 
pose—Continued. 

selected to exclusion of any other for 
same purpose is required in absence of 

changes in appropriation acts 

National Labor Relations Board: 
Availability. for expenses incident to unfair 
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APPROPRIATIONS— Continued. 
Obligation—Continued. 
Printing and binding orders on Govern- 
ment Printing Office: 
Placing of order for printing and bind- 
ing with G. P. O.—authority for which 
does not stem from act of June 26, 1943 


Page Page 


labor practice charges: 

Scope of appropriation limitation on use: 

Provision in-National Labor Relations 
Board Appro. Act, 1944, that no part 
of funds appro. therein shall be used 
in connection with a “complaint case 
arising over an agreement between 
management and labor which has 
been in existence for three months or 
longer without complaint being 
filed,” does not preclude use of such 
funds by Board in proceeding under 
sec. 8 (2), National Labor Relations 
Act, respecting employer domina- 
tion of, interference with, or support 
of a labor organization where there is 
no agreement between employer and 
labor organization 

Provision in National Labor Relations 
Board Appro. Act, 1944, that no part 
of funds appropriated therein shall 
be used in connection with “‘com- 
Pplaint case arising over an agree- 
ment between management and 
labor which has been in existence for 
three months or longer without 
complaint being filed,”” operates to 
deny use of such funds in complaint 
ease predicated upon employer’s 


amending see. 7 (c), act of May 21, 
1920, as amended by sec. 601, Economy 
Act of June 30, 1932, to provide that 
orders placed with one Govt. agency 
by another such agency shall be re- 
garded as obligations upon appro. 
same as orders or contracts placed with 
private contractors and that working 
funds shall remain available for enter- 
ing into contracts, etc., until appro. 
involved lapses under law to surplus 
fund of Treas.—does not, at all times 
and under all circumstances, obligate 
departmental appro 


Provision in first sentence of act of June 


26, 1943, amending sec. 7 (c), act of May 
21, 1920, as amended by sec. 601, act of 
June 30, 1932, that orders placed with 
one Govt. agency by another such 
agency shall be considered as obliga- 
tions upon appros. in same manner as 
orders or contracts placed with private 
contractors, is the same as it appeared 
in said sec. 601, and, therefore, recon- 
sideration is not required by reason of 
new law of prior decisions of this office 
in respect of orders and requisitions 
placed with Govt. Printing Office... 


Procurement Division purchases for other 


Government agencies: 


illegal domination, interference with, 
or support of labor organization in 
violation of sec. 8 (2), National Labor 
Relations Act, where there is in- 
volved agreement between employer 
and the labor organization which 
has been in existence three months 
or longer without charges being filed 
with the Board_....._- Sika te 
Navy Department: 

Availability for prisoner transportation. 
See Transportation, prisoners. 

Naval Procurement Fund matters. See 
Funds, Naval Procurement Fund. 

Obligation: 

Fiscal year chargeable. See A ppropria- 
tions, fiscal year. 

Lapse of time as affecting—where amounts 
administratively deducted or withheld 
as liquidated damage penalties from con- 
tractor’s earnings under contract are re- 
tained in “no year” or “available until 
expended”’ appropriations, and no ob- 
jection to deduction has been raised by 
contractor within period of two or more 
years, such amounts may be treated as 
unobligated balances available for ex- 
penditure in same manner as other funds 
in such appropriations. 9 C. G. 398, 


Placing of orders by Govt. agency with 
Procurement Div., Treas. Dept., for 
purchase of supplies, etc., involves 
transactions separate and apart from 
those contemplated under act of June 
26, 1943, amending sec. 7 (c), act of May 
21, 1920, as amended by sec. 601, act of 
June 30, 1932, providing that orders 
placed with one Govt. agency by 
another such agency shall be regarded 
as obligations upon appro. same as 
orders or contracts placed with private 
contractors and that working funds 
shall remain available for entering 
into contracts, etc., until appro. in- 
volved lapses under law to surplus 
fund of Treas., in that Procurement 
Div. acts as agent rather than con- 
tractor, and placing of such orders 
is preliminary step involving no obli- 
gation of funds. 

Provision in first sentence of act of June 
26, 1043, amending sec. 7 (c), act of 
May 21, 1920, as amended by sec. 601, 
act of June 30, 1932, that orders placed 
with one Govt. agency by another 
such agency shal] be considered as 
obligations upon appros. in same man- 
ner as orders or contracts placed with 
private contractors, is the same as it 
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APPROPRIATIONS— Continued. 


Obligation—Continued. 

Procurement Division purchases for other 
Government agencies—Continued, 
appeared in said section 601, and, 
therefore, reconsideration is not re- 
quired by reason of new law of prior 
decisions of this office in respect of 
orders and requisitions placed with 

Procurement Div., Treas. Dept... 
Post Office Department—availability for 
meals, transportation, and lodging of en- 
listed men assisting with Christmas mails 
—in view of specific provision in Treasury 
and Post Office Depts. Appro. Act, 1944, 
under “Miscellaneous Items, First-and 
Second-Class Post Offices,” that funds 
appropriated therefor are available for ex- 
penses necessary and incidental to opera- 
tion and protection of post offices and 
business conducted in connection there- 
with, not provided for in other appropria- 
tions, expenses of furnishing meals, trans- 
portation, and lodging to enlisted men of 
Army and Navy detailed to such post 
offices to assist in handling of Christmas 
mails, in absence of appropriation speci- 
fically available therefor, are chargeable to 


Public buildings—period of availability for 
obligation—appropriation designated for 
particular fiscal year—where appropria- 
tion for construction of public buildings is 
by its terms restricted to “fiscal year 1943,” 
provision in sec. 1, act of June 23, 1874, that 
moneys appropriated for the construction 
of public buildings shall remain available 
until completion of work, does not operate 
to remove fiscal year limitation so as to 
authorize obligation of appropriation 
beyond expiration of that fiscal year 

Reimbursement—in lieu of deposit as mis- 
cellaneous receipts. See Miscellaneous 
Receipts. 

Transfers: 

Between departments and establish- 
ments: 

See, also, related heading: Departments 
and Establishments, services between. 
Amounts representing increased mile- 

age, etc., payments to employee of 
one agency for transporting employee 
of another agency via circuitous route— 
where, in connection with interagency 
mileage conservation program, official 
traveler driving privately owned auto- 
mobile on mileage basis is requested by 
mileage administrator or ofher author- 
ized official of his own agency to deviate 
from his direct itinerary for accom- 
modation of accompanying employee 
from another agency, excess mileage 
and subsistence payable to driver-em- 
Ployee by reason of deviation need not 
be reimbursed to appropriation bear- 
ing excess burden unless deviation 
exceeds 100% of direct distance, in 


Page APPROPRIATIONS — Continued. 


Transfers—Continued. 
Between departments and establish- 
ments—Continued. 
which event, appropriation benefited 
by deviation should bear such share of 
expense as may be agreed upon in 
accordance with sec. 601, Economy 
Act, as ainended 
Interagency services generally—proce- 
dure—Gen. Reg. 98, Oct. 7, 1943 
Period of availability for obligation: 
Desirability of confirmation by req- 
uisitioning agency before obligating 
working funds derived from prior 
fiscal year appropriation—in cases 
where special working funds were 
established prior to act of June 26, 
1943—amending sec. 7 (c), act of May 
21, 1920, as amended, to provide that 
advance payments credited to special 
working funds shall remain available 
for obligation until appropriation 
involved lapses under law to surplus 
fund of Treasury—it is desirable that 
procuring agency obtain confirma- 
tion requests from requisitioning 
agencies before obligations are incur- 
red subsequent to fiscal year 1943 
against such funds 
Operation of act of June 26, 1943, as to 
unobligaied working funds on hand 
on and after date of act—provision 
in act of June 26, 1943, amending sec. 
7(c), act of May 21, 1920, as amended, 
that advance payments credited to 
special working funds shall remain 
available for obligation until appro- 
priation involved lapses under law 
to surplus fund of Treasury, is appli- 
cable to any funds to credit of spe- 
cial working funds available on and 
after date of said 1943 act, if not 
otherwise obligated, regardless of 
whether contract has been let or 
work had started or is yet to begin, 
when services to be rendered are 
within the limits of what was re- 
quisitioned and contemplated when 
such funds were established 
Voucher information required in 
support of charges to working funds 
derived from prior fiscal year aporo- 
priations—where, under authority 
of act of June 26, 1943, amending 
section 7 (c), act of May 21, 1920, 
as amended, to provide that advance 
payments credited to special work- 
ing funds shall remain available to 
procuring agency for obligation 
until appropriation lapses under law 
to surplus fund of ‘lroasury, pay- 
ments are made from working 
funds of prior fiscal year, vouchers 
covering such payments should 
cite said act of June 26, 1943, as 
authority for incurring the obli- 
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APPROPRIATIONS—Continued. 
Transfers—Continued. 
Between departments and establish- 
ments—Continued. 
Reimbursement under Govt. Losses in 
Shipment Act—preparation of trans- 
fer voucher—Gen. Reg. 98, Oct .7, 


To surplus fund: 

“No year” appropriations—laws relating 
to carrying lapsed annual appro- 
priations to surplus fund in Treasury 
which generally are for application 
with respect to annual appros. for 
use of various Govt. depts. and 
agencies are not applicable to appros. 
specifically made available for use 
until expended, such as so-called 
appro. “14 x1225 Construction, 
Operation, and Maintenance, Bonne- 
ville Power Transmission System.”’_. 

Time for effecting—while 31 U. S. 
Code 712, in providing that unex- 
pended balances of annual appro- 
priations shai] be carried to surplus 
fund, specifies no time for accomplish- 
ment thereof, said provision is to be 
read in connection with 31 U. 8. 
Code 713, which provides that ‘‘un- 
expended balances” of appropriations 
shall be carried to surplus fund after 
they shall have remained upon books 
of Treasury “for two fiscal years,” 
that is, two full fiscal years after close 
of fiscal year for which appropriation 


Within departments and establishments: 
Naval Procurement Fund matters. See 
Funds, Naval Procurement Fund. 
Same appropriation—Gen. Reg. 98, 
Oct. 7, 1943 


ARMY: 


Contract surgeons—status as “officers” — 
while pay of contract surgeons serving full 
time is fixed by sec. 1, Pay Readjustment 
Act of 1942, as that of second period, such 
person is not an “officer” 

Officers—staff officers as exercising “com- 
mand”—staff officer, as distinguished from 
line officer, in performance of duties of his 
office does not exercise a “command” 
within meaning of sec. 7, act of Apr. 26, 
1898, and, therefore, officer of Medical 
Corps—staff component of Army—is not 
entitled to pay and allowances of higher 
grade as authorized under said act for 
Army officer serving with troops operating 
against enemy in time of war who exer- 
cises command above that pertaining to 
inde tnnnhn kite ns + 2 

ATTACHMENTS: 

Compensation, pay, etc. : 

Government employées: 

Federal tax indebtedness—serving of 
Notice of Levy purporting to seize 
moneys, etc., in hands of Govt. belong- 
ing to employee, pursuant to* right 
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ATTACHMENTS— Continued. 


Compensation, pay, ete.—Continued: 
Government employees—Continued. 

provided by secs. 3690, 3692 and 3710, 
Int. Rev. Code, to effect collection of 
unpaid taxes by distraint and levy, 
does not authorize involuntary set-off 
of current salary payments due 
employee against his Federal tax 
indebtedness, contrary to rule that 
current salary payments—as dis- 
tinguished from amounts due upon 
separation—are immune from set-off 
except, as provided by act of May 
26, 1936, in case of indebtedness arising 
by reason of disallowances in disburs- 
ing officers’ accounts.................- 

In general—a creditor of Govt. employee 
may not attach or garnish his wages 
by action against United States, its 
officers, or funds from which such 
wages will be paid, unless U. 8. has 
consented to such proceedings, and 
this rule is applicable where creditor 
is a Govt. agency 


ATTORNEYS: 


UnitedStates—certification of travel expense 
accounts—status as “authorized certify- 
ing officer”—eflect of provisions of sec. 3, 
act of Dec. 24, 1942, authorizing U. S. mar- 
shals to pay travel expense accounts of U.S. 
attorneys and their assistants “upon 
certificate of the United States attorney,” 
is not to render inapplicable to such 
expense accounts provisions of earlier act 
of Dec. 29, 1941, fixing liabilities and 
responsibilities of certifying officers, gen- 
erally, but, rather, effect is to constitute 
the U, S. attorney the authorized certifying 
officer for purposes of 1941 statute in 
respect of cases to which 1942 statute 
HR iiecencdneséee 


BAILMENTS: 


Property damage, 
Property. ’ 


loss, etc., liability. See 


889 | BIDDERS: 


Deposits: 


In lieu of bonds: 

Refunds—election by Govt., upon con- 
tractor’s default, to have work per- 
formed on entirely different basis from 
that contemplated under defaulted 
contract—due to fact that only replace- 
ment bid received appeared exces- 
sive—does not relieve contractor from 
liability for damages resulting from 
breach, and, while replacement bid is 
not competent as measure of actual 
damages, it may be taken as indica- 
tion that reasonable cost of completing 
work as origiaally specified would 
have been in excess of contract price at 
least to extent of defaulting contrac- 
tor’s deposit to secure faithful per- 
formance, and, therefore, refund of 
deposit is not authorized 
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BIDDERS—Continued, 


Depositse—Continued. 
In lieu of bonds—Continued. 

Status as advance liquidation of default 
damages loss—in absence of express or 
clearly implied stipulations to con- 
trary, deposit to secure faithful per- 
formance of Govt. contract is regarded 
merely as guarantee against such loss 
or damage as is actually occasioned 
Govt. by breach of contract, rather 
than as a liquidation in advance of 
damages which might result from con- 
tractor’s default, so that breach of con- 
tract does not of itself give Govt. ab- 
solute right to amount deposited; but 
Govt. may exercise its common-law 
right to retain and resort to such de- 
posit for application or set-off against 
damages resulting from default _..._._. 


BIDS: 
Mistakes: 


Actual notice prior to award—effect of 
election to execute contract and per- 
form—where in response to invitation 
for bids for furnishing all labor and 
material and performing all work re- 
quired for construction of ordnance facil- 
ity structures, roads, etc., bidder sub- 
mitted bid offering to perform work in 
consideration of prices inserted opposite 
each of several items, and sum inserted 
opposite one item was a lump sum 
amount as to which, prior to award, 
bidder alleged error in estimating quan- 
tities, bidder, after execution of contract 
and performance of work, may not be 
paid any amount in excess of agreed 


Bidder’s liability, generally, upon accept- 
ance—it is established rule that when 
bidder has made a mistake in submis- 
sion of bid and bid has been accepted he 
must bear consequences thereof unless 
mistake was mutual or error was so 
apparent that it must be presumed that 
contracting officer knew of mistake and 
sought to take advantage thereof. 

Correction—requirement for definiteness 
as to correction desired—a bidder alleg- 
ing mistake in bid must show by clear 
and competent evidence exactly in what 
the mistake consists and the correction 
that should be made 

Effect of execution of formal contract 
after allegation of error—where, after 
acceptance of bid by Govt., bidder, 
under protest, entered into formal con- 
tract based upon prices specified in bid 
alleged to have been erroneous it is to be 
presumed, in law—purpose of a formal 
contract being to make definite and 
certain the rights and obligations of par- 
ties—that formal contract expressed final 
understanding of parties thereto 
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BIDS—Continued. 
Mistakes—Continued. 


Evidence of error—bidder’s obligation to 
submit, as condition of relief—a bidder 
alleging mistake in bid must show by 
clear and competent evidence exactly in 
what the mistake consists and the cor- 
rection that should be made__..___.. 

Quantity estimate errors: 

Error made by bidder in determining 
quantities of earth excavation and 
paving required in connection with 
constructing roads, streets, ditches, 
etc., in accordance with Govt. speci- 
fications, is a unilateral—nét mutual 
error, and, as such, affords no basis 
for payment of any amount in excess 
of bid price. _.._.___. ; 

Where, in response to invitation for bids 
for furnishing all labor and material 
and performing all work required 
for construction of ordnance facility 
structures, roads, etc., bidder sub- 
mitted bid ofsering to perform work 
in consideration of prices inserted 
opposite each of several items, and 
sum inserted opposite one item was a 
lump sum amount as to which, prior 
to award, bidder alleged error in 
estimating quantities, bidder, after 
execution of contract and performance 
of work, may not be paid any amount 
in excess of agreed price......._.. b 


BONDS: 
Government—savings bonds—purchase by 


pay roll deductions—application of unap- 
plied deductions against indebtedness to 
U. S.—under act of May 22, 1928, as amend- 
ed, exempting one-third of Army enlisted 
man’s actual pay from deductions for debts 
due U. S., deductions from enlisted man’s 
pay for purchase of U. 8S. War Savings 
Bonds, previously deducted but not ap- 
plied toward purchase, lose their charac- 
ter of pay and should be regarded as 
amount in hands of Govt. payable to en- 
listed man, and, therefore, the whole 
amount of unapplied deductions may be 
applied in satisfaction of debts due U. 8. 
under Govt.’s general right of set-off, ir- 
respective of whether debtor is still in 
service or has been discharged 


Indemnity: 


Lost, etc., checks—General Accounting 
Office waiver authority—sec. 3646, R.S., 
asamended, authorizing Sec. of Treasury, 
under certain conditions, to waive re- 
quirement of furnishing indemnity bond 
to obtain issuance by disbursing officer 
of duplicate of original check lost, stolen, 
destroyed, etc., did not amend or repeal 
sec. 3647, R. S., or confer authority upon 
this office—such as that of Sec. of Treas- 
ury under sec, 3646—to waive require- 
ment of such bond in cases coming 
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BONDS-—Continued. 


Page | CARDS—Continued. Page 
Indemnity—Continued. 


Credit—Continued. 


within purview of sec. 3647, which 
authorizes this office to issue settlements 
involving lost, etc., checks issued by 
disbursing officers who since have died 
or are no longer in service 

Surety’s liability. See Bonds, surety, lia- 
bility. 

Judicial proceedings—appeal, cost, etc., 
bonds—removal of case from State to 
Federal court—in view of sovereign im- 
munity of U.S. from payment of court costs 
and provision of Emergency Price Control 
Act of 1942 that “No cost shall be assessed 
against the Administrator or the United 
States Government in any proceedings 
under this Act,” the filing by Administra- 
tion of removal bond under sec. 29, Judi- 
cial Code, for purpose of indemnifying 
court costs in cases removed from State 
court to Federal district court, would serve 
no useful purpose and is not required, and, 
therefore, premium on such bond may not 
be paid from appropriated funds 

Performance—bidders’ deposits in lieu of. 
See Bidders, deposits. 

Surety: 

Certifying officer bonding requirements. 
See Certifying Officers, bonding require- 
ments. 

Disbursing officers’ and agents’ bonding 
requirements. See Disbursing Officers 


Gasoline and oil— Continued. 

and oil for use in car by displaying 
credit card and signing delivery tickets 
therefor with fictitious name, actions 
of such person, who was not an agent 
or employee of U. 8., may not be re- 
garded as imposing any legal liability 
upon Govt. to pay for such supplies __ 

Vendor’s obligation as to identification, 
etc., of user—the possession of an offi- 
cial gasoline credit card, or of the offi- 
cial car identified thereon, in itself 
alone, does not justify an extension of 
credit to the bearer as a representative 
of the U. 8., amd the vendor should 
require competent evidence as to the 
identity and official status of persons 
holding such cards prior to delivery of 
the supplies in order to protect his own 
interests 


Signature cards—voucher certifications— 


card data, filing, ete., requirements— 
Cire. Letter B-31372, A-51607, Nov. 24, 


CERTIFICATES: 
Certifying officers’ liability. See Certifying 


Officers, liability. 


Physicians’ or other practitioners’ certifi- 


cates in connection with sick leave of ab- 
sence. See Leaves of Absence, sick. 


8 
and Agents, bonding requirements. Tax exemption. See Tues. 


Liability: Traveling expenses. See Traveling Expenses, 
Extension to disbursements for several certificates. 


departments, agencies, etc.—G. A. O. CERTIFYING OFFICERS: 
notice requirements—Circ. Letter B- Authority: 
31372, A-51607, Nov. 24, 1943.......... 1010 Evidence furnishing requirements—Circ. 


Statute of limitations—accountable offi- 
cer’s indebtedness—inasmuch as 
courts in construing sec. 2, act of Aug. 
8, 1888—which provides that the surety 
on disbursing officer’s bond shall not 
be liable for officer’s indebtedness un- 
less suit is filed within 5 years after 
settlement of officer’s account—have 
strongly suggested that said section is 
jurisdictional and bars action after 5- 
year period has run even though surety 
does not plead limitation, purported 
waiver by surety of statute would not 
warrant this office in delaying action 
in case where disbursing officer is in- 
terned by enemy—or any other case— 
beyond point where Govt.’s interests 
would be jeopardized 

BOOKS, PERIODICALS, AND 

NEWSPAPERS: 
Advance payments. See Payments, advance. 


CARDS: 


Credit: 
Gasoline and oil: 

Government liability for unauthorized 
use—where official credit card, along 
with Govt. car identified thereon, was 
stolen from Govt. employee b¥ a 16- 
year-old youth who secured gasoline 


Letter B-31372, A-51607, Nov. 24, 1943. 
Revocation notice requirements—Circ. 
Letter B-31372, A-51607, Nov. 24, 1943-- 


Bonding requirements: 


Applicability to heads of departments, 
under secretaries, ete.—Circ. Letter B- 
31372, A-51607, Nov. 24, 1943 

In general—Circ. Letter B-31372, A-51607, 
Nov. 24, 1943. 

Officers or employees certifying adjust- 
ment or other vouchers not involving 
payment of Govt. debt or obligation: 

Officer or employee who certifies to cor- 
rectness of adjustment stated on 
Standard Form No. 1097-Revised— 
ADJUSTMENT VOUCHER TO 
EFFECT CORRECTION OF 
ERRORS—prescribed for use in con- 
nection with necessary adjustments in 
respect of appropriations, funds, limi- 
tations, and official project accounts 
not constituting paying out of any 
funds from Treasury, is not to be con- 
sidered as certifying officer within 
meaning of act of Dec. 29, 1941, as 
amended, or required to be bonded 
pursuant thereto 

Provisions of act of Dec. 29, 1941, as 
amended, fixing responsibilities of dis- 
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CERTIFYING OFFICERS—Con 
Bonding requirements—Continued. 


CERTIFYING OFFICERS—Con. 
Liability—Continued. 


Page Page 


Officers or employees certifying adjust- 
ment or other vouchers not involv- 
ing payment of Govt. debt or obli- 
gation— Continued. 

bursing and certifying officers of Govt. 
in matter of disbursing public funds, 
contemplate that only vouchers upon 
which moneys are to be paid out by 
disbursing officers in discharging a 
debt or obligation of Govt. be certified 
by bonded officers or employees. 
Certification of adjustment or other vouch- 
ers not involving payment of Govt. debt 
or obligation: 

Applicability of act of Dec. 29, 1941, as 

amended: 

Officer or employee who certifies to cor- 
rectness of adjustment stated on Stand- 
ard Form No. 1097-Revised—AD- 
JUSTMENT VOUCHER TO EF- 
FECT CORRECTION OF ER- 
RORS—prescribed for use in connec- 
tion with necessary adjustments in 
respect of appropriations, funds, limi- 
tations, and official project accounts 
not constituting paying out of any 
funds from Treasury, is not to be con- 
sidered as certifying officer within 
meaning of act of Dec. 29, 1941, as 
amended, or required to be bonded 
pursuant thereto 

Provisions of act of Dec. 29, 1941, as 
amended, fixing responsibilities of 
disbursing and certifying officers of 
Govt. in matter of disbursing public 
public funds, contemplate that only 
vouchers upon which money are to 
be paid out by disbursing officers in 
discharging a debt or obligation of 
Govt. be certified by bonded officers 
or employees 

Decision requests. 
Office, decisions. 
General statute applicability as affected 

by later specific statute requiring certi- 
fication of account by designated officer— 

effect of provisions of sec. 3, act of Dec. 24, 

1942, authorizing U. S. marshals to pay 

travel expense accounts of U. 8. attorneys 

and their assistsants “upon certificate of 
the United States attorney,” is not to 
render inapplicable to such expense 

accounts provisions of earlier act of Dec. 29, 

1941, fixing liabilities and responsibilities 

of certifying officers, generally, but, rather, 

effect is to constitute the U. S. attorney 
the authorized certifying officer for pur- 
poses of 1941 statute in respect of cases to 
which 1942 statute applies. 

Liability: 

Certifications on vouchers connected with 
interagency services—it is certifying 
officer’s responsibility under act of 
Dec. 29, 1941, to ensure that facts stated 
or certified on voucher are correct and 
that proposed payment is lawful under 


See General Accounting 
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Signing requirements. 


Lost—indemnity bond requirements. 


appropriation or fund involved; and, in 
case of adjustment vouchers, it may be 
that certifying officer will be justified 
in relying on facts determined in certi- 
fication of original payment voucher, 
where nature of arrangements so re- 
quires, but legality of charge to appro- 
priation of his agency is for his determi- 
nation and, therefore, his certification 
should not be ‘“‘a matter of form’’ 

G. A. O. responsibility fixing procedure 
generally—Circ. Letter B-31372, A- 
51607, Nov. 24, 1943. 

See Signatures, vou- 

chers, etc. 


CHECKS: 


Cashing charges—appropriation availabil- 
ity—where funds are advanced by Treas- 
ury check to agent cashier to make cash 
disbursements, and only available facility 
for cashing check is local bank which 
requires payment of fee for such service, 
fee may be regarded as necessary expense of 
disbursing public funds and, as such, pro- 
perly chargeable to appropriation, ‘‘Con- 
tingent Expenses, Public Moneys’’— 
which is specifically available for neces- 
sary expenses connected therewith— 
provided such expense first is authorized 
by Sec. of Treasury as required by sec. 


Duplicate and substitute—furnishing of 


indemnity bond to obtain issuance of. 

See Bonds, indemnity. 

See 
Bonds, indemnity. 

Travelers’—costs in connection with travel- 
ing expenses. See Traveling expenses, 
travelers’ checks. 


CIVIL AERONAUTICS ADMINIS- 


TRATION: 

Aircraft hire authority as authorizing rental 
of employee’s airplane for his own travel— 
authorization contained in Departments 
of State, Justice and Commerce Appro- 
priation Act, 1944, for hire of aircraft by 
Administrator of Civil Aeronautics Adm. 
does not authorize rental contract for hire 
of private plane of officer of C. A. A. for use 
in connection with his official travel at 
specified rate per flight-hour, as such 
arrangement does not involve rental of 
plane for general administration of office 
of Administrator as contemplated by said 
act, but merely reimbursement to officer 
for expense of his transportation in pri- 
vately owned plane 


Pilot training for Navy Department—expira- 


tion of specific authority as affecting 
authority under general law—fact that 
specific authority has been granted Civil 
Aeronautics Admin. by Civilian Pilot 
Training Act of 1939, as amended, to 
conduct pilot training program for naval 
personnel, which authority expires on 
July 1, 1944, does not operate to prohibit 
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CIVIL AERONAUTICS ADMINIS-Page | CLAIMS—Continued. 


TRATION—Continued. 
Administration from performing pilot 
training services for Navy Dept. after that 
date under general authority provided by 
sec. 601, Economy Act of June 30, 1932, as 
amended, for interagency services—full 
expense of services to be charged to funds 
advanced to Administration by Navy 
Dept. in accordance with said sec. 601--_- 

War service trainees— status as ‘‘salary” 
of monthly pay while tr: ining or awaiting 
assignment—payment of $50 per month, 
authorized by act of May 7, 1943, to be 
made to persons subject to service in Army 
of the United States but not on active 
duty, while undergoing training under 
supervision of Civil Aeronautics Admin. 
War Training Service and while awaiting 
assignment between courses, constitutes 
“salary” paid from “money appropri- 
ated,’’ within meaning of dual compensa- 
tion statutes of 1916, prohibiting, under 
certain conditions, payment from appro- 
priated funds of more than one salary to 


Bills of lading. See Claims, assignments, 
contracts, bills of lading. 
Contracts: 

Acknowledgment of receipt uf notice 
ana assignment—unnecessary sepa- 
rate assignments under change orders, 
e‘+.—where, notwithstanding fact that 
separate assignments of amounts due 
under change orders issued pursuant 
to “Changes”’ provision of contract are 
not required under Assignment of 
Claims Act of 1940, assignee of amounts 
payable under contract nevertheless 
insists upon such separate assign- 
ments, notices and copies of the assign- 
ments are not required by law to be 
acknowledged - ...........--.--.-<.--- 

Amounts payable under modifications, 
change orders, etc.—where, in accord- 
ance with authorization in Assign - 
ment of Claims Act of 1940 to assign 
“moneys due or to become due’ under 
public contract, contractor has as- 
signed to a particular assignee ‘‘all 
amounts payable’’ under its contract, 
separate assignments of amounts due 
under change orders issued pursuant 
to “Changes’’ provision of contract 
are not required in order for assignee 
to be entitled to payment of all 
amounts payable under change orders, 
until duly executed release of assign- 
ment has been properly filed 

Bills of lading: 

Aggregate amount v. separable 
amounts—where indefinite-quantity 
master contract with particular car- 
rier for hauling services, to be entered 
into by War Dept. under-its war 


Assignments— Continued. 


Contracts—Continued. 
Bills of lading—Continued. 
powers authority as facilitating 
prosecution of war, would obligate 
Govt. to order services for which 
payments would aggregate at least 
$1,000 during given period, although 
each individual service would be 
covered by separate bill of lading 
which might involve payment of less 
than $1,000, payments under con- 
tract are assignable pursuant to 
Assignment of Claims Act of 1940 
as “aggregating $1,000 or more” 
within meaning of act. 21 C. G. 265, 
CR cnn ciesescen-- sbeebs. 

Vouchering proceaure for payments 
made pursuant to master contract— 
where payments for hauling services 
under master contract with partic- 
ular carrier are assigned pursuant to 
Assignment of Claims Act of 1940, 
bill of lading and voucher covering 
each individual hauling service 
should indicate that payments there- 
on are to be made to designated 
assignee, with appropriate reference 
being made to master contract-__.. 

Indefinite-quantity contracts: 

Where indefinite-quantity master con- 
tract with particular carrier for haul- 
ing services, to be entered into by 
War Dept. under its war powers 
authority as facilitating prosecution 
of war, would obligate Govt: to order 
services for which payments would 
aggregate af least $1,000 during given 
period, although each individual 
service would be covered by separate 
bill of lading which might involve 
payment of less than $1,000, pay- 
ments under contract are assignable 
pursuant to Assignment of Claims 
Act of 1940 as “aggregating $1,000 or 
more” within meaning of act. 21 
C. G. 265, amplified............... 

Where quantity of hauling service to 
be ordered by Govt. under proposed 
contract with carrier would be stated 
only as estimate, which estimate 
would be not less than $1,000, but 
with right reserved to Govt. to order 
“more or less’”’ than said estimated 
amount, contract would not be one 
‘providing for payments aggregating 
$1,000 or more’’ within meaning of 
Assignment of Claims Act of 1940 
so that payments under contract 
could be assigned 

Notice and copy requirements—unnec- 
essary separate assignments under 
change orders, etc.—where, notwith- 
standing fact that separate assign- 
ments of amounts due under change 
orders issued pursuant to ‘‘Changes” 
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CLAIMS—Continued. 
Assignments—Continued. 
Contracts—Continued. 
provision of contract are not required 


Page | CLASSIFICATION—Continued. Page 

Custodial employees of Post Office Dept., 
generally—Continued. 
only to particular class but 1923 act 
under Assignment of Claims Act of should continue to be used as the “‘yard- 
1940, assignee of amounts payable stick” in fixing compensation of such 
under contract nevertheless insists employees 

upon such separate assignments, pro- General purpose of legislation for inclusion 
visions of Circular Letter No. 447 in postal service—primary purpose of act 
issued by Procurement Div., Treasury of Oct. 18, 1943, amending Postal Salary 
Dept., relating to filing of notice of Classification Act of 1925 so as to include 
assignments, are not for application. . officers and employees of custodial serv- 
Burden of proof in general—persons who ice of Post Office Dept., was to authorize 


present claims against U.S. must establish 
clearly the facts and principles on which 
their claims are based and burden imposed 
by rule must be met squarely in each case 
in order to justify accounting officers in 
certifying such claims for payment from 
appropriated moneys 


salary payments for fractional part of a 
year’s service of custodial employees on 
basis of 365 days per annum under act of 
Mar. 4, 1911 (applicable to postal em- 
Ployees), rather than on basis of 360 
days per annum under act of June 30, 
1906 (applicable to other Federal em- 


Fraud. See Fraud. 


Settlements. See General Accounting Office, 
settlements. Reallocation—promotions— legali where 


CLASSIFICATION: incumbent is barred by statutory inhibi- 
Additional positions: tion from receiving higher salary—retired 


ployees paid on monthly or annual 


Creation authority—creation of additional 
positions having duties and responsibil- 
ities identical with those of existing 
position or positions previously finally 
allocated in grade and class within same 
bureau or office is for administrative 
consideration and does not require ap- 
proval of Personnel Classification Divi- 
sion, Civil Service Commission, before 
employee may be appointed, promoted, 
or transferred to additional position 
and paid salary thereof. 

Pay rollidentification of original position— 
where original position has been 
previously allocated by Personnel 
Classification Division, Civil Service 
Commission, and additional identical 
position is created administratively, 
identification of original position on pay 
roll may be made by Civil Service Com- 
mission number in lieu of present 
procedure which requires reference to 
original position by name of incumbent. 
9 Comp. Gen. 261, modified 

Custodial employees of Post Office Dept., 
generally: 

Applicability of 1923 classification act 
after inclusion in postal service—under 
act of Oct. 18, 1943, amending Postal 
Salary Classification Act of 1925 so as 
to include officers and employees of 
custodial service of Post Office Dept., 
and providing that the salary ranges of 
their designated grades shall be allocated 
under Classification Act of 1923, as 
amended, custodial employees may be 
regarded as in the postal service for 
purpose of applying such general pro- 
visions of law affecting compensation as 
are applicable to all postal employees— 
as distinguished from laws applicable 


Army warrant officer who has been ap- 
pointed to civilian position and has 
received salary thereof at rate in excess of 
$2500 per annum, in contravention of dual 
compensation statute of July 31, 1894, as 
amended, may not elect to retain salary 
of civilian position and refund his retired 
pay for period involved, but, rather, 
civilian salary paid must be refunded___- 


Salary rates upon initial classification of 


existing positions—compzrison of gross 
compensation (overtime, etc.) before and 
after classification in obviating or mini- 
mizing salary loss—in fixing under Classifi- 
cation Act initial salary rate of employee oc- 
cupying unclassified position within pur- 
view of 40-hour week statute of Mar. 28, 
1934, which is to be classified for first time, 
rate may be that of such salary step in 
classified grade to which position is allocated 
as will cause no loss, or as little loss as 
possible, in total compensation when gross 
compensation (inclusive of overtime 
compensation) authorized for unclassified 
position is compared with gross compensa- 
tion (basic plus overtime or additional 
wartime compensation) authorized for 
classified position for same period of time. 
19 C. G. 20, amplified 


Transfers. See Compensation, transfers. 
CLOTHING: 
Uniforms—Navy enlisted men temporary 


promoted to higher rank—effect of enlisted 
man’s acceptance of permanent promotion 
prior to notice of antecedent temporarily 
promotion—where Navy enlisted man ac- 
cepted permanent appointment as warrant 
officer after issuance, but before receipt of 
notice, of temporary appointment as com- 
missioned officer, temporary appointment 
may not be regarded as initial appoint- 
ment from enlisted status within meaning 
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CLOTHING— Continued. 
of sec. 7°(b), act of July 24, 1041, so as to 
entitle him to uniform allowance author- 


Page | COLLEGES, SCHOOLS AND UNI- Page 
VERSITIES: 


Tuition—employee training—in view of pro- 


ized therein, by virtue of sec. 5, act of 
June 30, 1942, providing that temporary 
appointments under 1941 act shall be re- 
garded as having been accepted on date 


Cosst Guard Reserve—Federal employees 
serving as temporary members of—entitle- 
ment to civilian compensation—postal 
employees who are enrolled as tem- 
porary members of Coast Guard Reserve, 
pursuant to authority in sec. 207, Coast 
Guard Auxiliary and Reserve Act of 1941, 
as amended, to enroll “Government em- 
Ployees without pay other than compensa- 
tion of their civilian positions,” are author- 
ized to serve on active duty as temporary 
membersof Reserve without lossof civilian 
compensation only during periods outside 
of their regular tour of civilian duty or 
during annual leave of absence with pay 


916 


Service in as constituting “naval service”— 


service in Coast Guard while operating as 
part of Navy may be regarded as “‘naval 
service” within act of Feb. 4, 1919, as 
amended, authorizing medal of honor to 
any person who distinguishes himself, 
etc., while “in the naval service.”’..___- 


COLLECTIONS: 


Accounting, disposition, etc.: 

Credit to appropriation or deposit as mis- 
cellaneous receipts. See Miscellaneous 
Receipts. 

Erroneous credits to appropriations, funds, 
etc.—credit adjustments—tevised pro- 
cedure—Gen. Reg. 99, Nov. 20, 1943__.- 

In general—under sec. 3617, R. 8., moneys 
received for use of U. 8. are for depositing 
as miscellaneous receipts; and it is only 
when specifically authorized by law that 
funds received by any Federal agency 
may be credited to working fund or other- 
wise made available for expenditure 

Repayments of amounts erroneously or 
illegally disbursed from lapsed appro- 
priations. See Appropriations, lapsed, 
repayments of amounts erroneously or il- 
legally disbursed. 

Revolving fund income, etc.—Puerto 
Rico Reconstruction Administration 
Revolving Fund created by act of Feb. 
11, 1936, may be replenished only from 
sources specified in act, namely, “‘spe- 
cial fund” also created by act and pro- 
ceeds of disposition of property acquired 
therewith, and, therefore, income derived 
from operations financed out of revolv- 
ing fund, or proceeds of disposition of 
property acquired therewith, may not 
be credited to fund but must be covered 
into general fund of Treasury. 20 C. G. 
280, reconsidered and affirmed_, 

Set-off matters. See Se-Of. 


vision in Independent Offices Appro. Act, 
1944, appropriating funds to Public Build- 
ings Admin. ‘for advance studies for Fed- 
eral building construction,” expenses inci- 
dent to designated employees attending 
welding school and taking special course 
in order to make study of welding as 
method of constructing steel-framed build- 
ings may be paid from said appropriation, 
including tuition while attending school. - 


COMMISSIONERS: 
Supervising conciliation—status as “civilian 


officers and employees of the United 
States”—U. S. supervising conciliation 
commissioners who are appoiuted by U.S. 
court and paid, as compensation for their 
services, a per diem allowance as prescribed 
by provisions of 11 U. 8. Code 203, may be 
regarded as ‘‘civilian officers and employ- 
ees of the United States” within meaning 
of Annual Leave Act of 1936, so as to en 
entitle them to leave benefits prescribed 
0 ee 


United States: 


Concurrent holding of office as clerk of U. 
S. court: 
Aggregate per annum fee limitations: 
Quarterly adjustments: 

In settlement of accounts of U. 8. 
commissioners who are also clerks 
of U. 8. district courts, any fees 
earned during accounting quarter 
in excess of one-fourth of maximum 
rate of $3,000 per annum pre- 
scribed by act of June 16, 1938, 
should be suspended and may be 
later applied to make up defi- 
ciency in any subsequent quarter 
during same accounting year, but 
no adjustment may be made of 
any excess fees earned in subse- 
quent quarter to eover deficit in 
preceding quarter of same account- 


Under act of June 16, 1938, providing 
that clerks of U. 8. district courts 
who also hold office as U. 8. com- 
missioners may receive compensa- 
tion for both offices in an aggregate 
amount not eaceeding rate of $3,000 
per annum, U. 8. Commissioner, 
upon settlement of his quarterly 
account, is entitled to be paid com- 
missioner’s fees for quarter in 
amount which together with sal- 
ary as clerk of court will bring ag- 
gregate payments for quarter to 
sum not exceeding one-fourth of 
maximum per annum rate fixed by 


Fees—limitation where incumbent also 
holds office of clerk of U.S. Court. See 
Commissioners, United States, concurrent 
holding cf office as clerk of U. S. court. 
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Page | COMPENSATION—Continuea. Page 
Additional—Continued. 


COMMISSIONERS -—Continued. 
United States—Continued. 


General rule as to time when quarterly 
accounts are to be submitted—under 
act of May 29, 1928, requiring submission 
of quarterly accounts by United States 
commissioners, quarterly periods need 
not necessarily conform to the quarters of 
calendar year or Government fiscal year- 


COMPENSATION: 


Acceptance of less than established 
amount—as constituting a waiver. See 
Compensation, waivers. 

Additional: 

See, also, Compensation, double; Officers 
and Employees, holding two positions. 

Differentials. See Compensation, differen- 
tial. 

Employments as being incompatible— 
Federal employees serving as nurses’ 
aides in Govt. hospitals outside regular 
hours of work—employment of full time 
Federal employees as nurses’ aides in 
Govt. hospitals outside of their regular 
hours of work would not be incompatible 
with services performed in regular posi- 
tions and, hence, would not be in con- 
travention of additional compensation 
restrictions of sec. 1765, R. S., which have 
no application in case of separate and 
distinct compatible employments 


Flat amount war emergency increase: 
Alaska Road Commission wage fixing 


procedure as constituting wage board 

procedure—fixing of hourly rates of 

pay for Alaska Road Commission em- 
ployees on basis of wage rates fixed by 

Chief Engineer and Asst. Chief Engi- 

neer, after consultation with district 

superintendents and approval by 

Governor of Alaska, constitutes fixing 

of wages by wage board procedure or 

similar administrative authority such 
as would exclude employees from 
benefits of overtime and additional 
compensation act of Dec. 22, 1942, and 
War Overtime Pay Act of 1943 
Applicability: 

Consultants—consultants employed 
on per diem “when actually em- 
ployed” basis, whether employed 
under contract, by appointment to 
“execpted”’ positions, or by regular 
appointment to classified positions, 
are ‘‘civilian officers and employees 
* * * in or under the United 
States Government,” within mean- 
ing of sec. 1, War Overtime Pay Act 
of 1943, entitled to applicable benefits 


Contract employees: 

Consultants employed on per diem 
“when actually employed” basis 
under contract are “civilian offi- 
cersandemployees * * * inor 
under the United States Govern- 


Flat amount war emergency increase—C on. 
Applicability—Continued. 
Contract employees—Continued. 

ment,” within meaning of sec. 1, 
War Overtime Pay Act of 1943, en- 

titled to applicable benefits of act 
Contract officers or employees, as 
distinguished from contractors 
employed on nonpersonal-service 
basis—generally those who do 
not work under supervision and 
control of Govt.—are entitled to 
applicable benefits of War Over- 
time Pay Act of 1943, whether 
working on full time or intermit- 


Employees not regularly required to 
work specified minimum number 
of hours per day or week—con- 
sultants employed on per diem 
“when actually employed’’ basis 
who are not regularly required to 
work specified minimum number of 
hours per day or week are to be 
regarded as “‘intermittent or irregu- 
lar employees’ within meaning 
of sec. 3 (a), War Overtime Pay 
Act of 1943, and regulations issued 
thereunder, and, as such, are en- 
titled to additional compensation 
at rate of $300 per annum or 15 
percent of earned basic compen- 
sation, as the case may be, as author- 
ized by said sec. 3 (a) 

Intermittent, irregular, etc., 

ployees: 

Consultants employed on per diem 
“when actually employed’”’ basis 
who are not regularly required 
to work specified minimum num- 
ber of hours per day or week are 
to be regarded as “intermittent 
or irregular employees” within 
meaning of sec. 3 (a), War Over- 
time Pay Act of 1943, and regula- 
tions issued thereunder, and, as 
such, are entitled to additional 
compensation at rate of $300 
per annum or 15 percent of earned 
basic compensation, as the case 
may be, as authorized, by said 


Under War Overtime Pay Act of 
1943, “‘when actually employed” 
intermittent employees who are 
compensated at hourly rates, not 
to exceed for any one day 1/360 
of per annum rate for similar full 
time employees, are entitled to 
additional compensation, subject 
to limitation of act, only at rate 
of $300 per annum or 15 percent 
of earned basic compensation, as 
case may be, as specifically pre- 
scribed for intermittent, etc., 





1028 INDEX DIGEST 


COMPENSATION— Continued. Page | COMPENSATION—Continued. 
Additional—Continued. Additional—Continued. 
Flat amount war emergency increase— Flat amount war emergency increase— 


Continued. 

Applicabilit y—Continued. 

Intermittent, irregular, ete., em- 

ployees—Continued. 

employees by sec. 3 (a) of act, 
even though such employees may 
be required to work greater num- 
ber of hours per day or week than 
regularly required of full time 
employees 

Mechanics, laborers, etc., with re- 
spect to whom eight-hour law has 
been suspended: 

Fixing of hourly rates of pay for 
Alaska Road Commission em- 
ployees on basis of wage rates 
fixed by Chief Engineer and 
Asst. Chief Engineer, after con- 
sultation with district superin- 
tendendents and approval by 
Governor of Alaska, constitutes 
fixing of wages by wage board 
procedure or similar administra- 
tive authority such as would 
exclude employees from bene- 
fits of overtime and additional 
compensation act of Dec. 22, 1942, 
and War Overtime Pay Act 


Provisions of overtime and addi- 
tional compensation act of Dec. 22, 
1942, and War Overtime Pay Act 
of 1943 are not applicable to 
laborers and mechanics of Alaska 
Road Commission whose rate of 
compensation is fixed adminis- 
tratively on daily or hourly basis 
and adjusted from time to time, 
and with respect to whom eight- 
hour law of Aug. 1, 1892, as 
amended, has been suspended by 
Executive order authorizing pay- 
ment of overtime compensation 
at rate of not less than time and 
one-half basic rate of pay for all 
hours worked in excess of eight 
ee CN sos seeesc ch... .. 

Student nurse trainees: 

If student nurses in training under 
general student nursing program 
authorized by act of June 15, 1943, 
are regarded as leaving status of 
“student nurses’? who receive 
“stipend” under said act while 
completing their training in 
Federal hospitals during their 
senior year, and are employed and 
paid basic compensation or salary 
at rate administratively prescribed 
as for Federal employees, such 
nurses are “civilian * * * em- 
Pployees in or under the United 
States Government” within mean- 
ing of War Overtime Pay Act of 


Continued. 
Applicability—Continued. 

Student nurse trainees—Continued. 
1943, and entitled to receive over- 
time compensation _-- inva 

Student nurses at St. Elizabeths and 
Freedmen’s Hospitals who have a 
status as U. 8. employees acquired 
under existing employment pro- 
cedure otherwise than solely by 
enrolling in student nursing pro- 
gram authorized by act of June 15, 
1943, may be regarded as retaining 
that status after their enrollment, 
and, as such employees, they are 
entitled io overtime compensation 
under War Overtime Pay Act of 
1943. 23 C. G. 358, amplified... 

Student nurses who are receiving 
training for. purpose of assuring 
supply of nurses for armed forces, 
governmental and civilian hos- 
pitals, etc., and who are paid a 
specified “‘stipend’”’ during train- 
ing period pursuant to act of June 
15, 1943, may not be regarded as 
“civilian officers and employees 
* * * in or under the United 
States Government” within mean- 
ing of War Overtime Pay Act of 
1943, so as to entitle them to bene- 
fits of act 

Compensation limitations as barring 
increase—contract specialists—limita- 
tion of $25 per day imposed by Naval 

Appropriation Act, 1944, on daily rate 

of compensation that may be paid 

contract specialists relates only to 
basic compensation of such persons, 
and, therefore, such contractor receiv- 
ing $25 maximum rate is entitled to 
additional compensation authorized 

by War Overtime Pay Act of 1943, 

even though his contract specifically 

excludes payment of such additional 
compensation 

Concurrent overtime compensation en- 
titlement—under War Overtime Pay 

Act of 1943, ‘“‘when actually employed” 

intermittent employees who are com- 

pensated at hourly rates, not to exceed 
for any one day 1/360 of per annum 
rate for similar full time employees, 
are entitled to additional compensa- 
tion, subject to limitation of act, only 
at rate of $300 per annum or 15 percent 
of earned basic compensation, as case 
may be, as specifically prescribed for 
intermittent, etc., employees by sec. 

3 (a) of act, even though such em- 

ployees may be required to work 

greater number of hours per day or 
week than regularly required of full 
time employees 
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Page 


Continued. 

Manner of accomplishing erroneously 
denied payments—while Navy Dept. 
is not required to take initiative in ad- 
justing short payments of compensa- 
tion resulting from administrative error 
in denying its contract employees bene- 
fits of War Overtime Pay Act of 1943, 
it is entirely proper to do so—payments 
to be made by disbursing officer—pro- 
vided employees are now on rolls. 

Per diem, per hour, etc., equivalents: 
Intermittent or irregular employees: 

In determining daily additional 
compensation at rate of $300 per 
annum to which intermittent or 
irregular employees who are paid 
on a daily basis, or hourly rather 
than on per annum basis, and 
whose earned basic compensation 
is at rate of less than $2,000 per an- 
num are entitled under section 3 
(a), War Overtime Pay Act of 
1943, $300 per annum rate should 
be divided by number of days per 
annum which is equivalent to 
number of days in weekly tour of 
duty; thus, divisor is 313, 287, or 
261 if weekly tour of duty be 6, 
54, or 5 days, respectively 

In prorating on a daily basis the 
$300 per annum additional com- 
pensation authorized for intermit- 
tent or irregular employees by sec. 
3 (a), War Overtime Pay Act of 
1943, the $300 rate should be di- 
vided by 360if the employee’s basic 
compensation is computed on a 
per annum basis rather than on a 
daily or hourly basis. 

Postal Service employees. See Compen- 
sation, addiional, ‘Postal Service em- 
ployees, war emergency general salary 
increase. 

Lodging and subsistence in one position 

and salary in another—furnishing of 

subsistence and lodging in kind, when 
necessary for benefit of Govt. to full time 

Federal employees while serving as 

nurses’ aides in Govt. hospitals outside 

of regular hours of work is not to be re- 
garded as payment of salary or allowances 
within dual compensation restrictions of 
secs. 1764 and 1765, R. S., and act of 

July 31, 1894, as amended 

Percentage increase in lieu of overtime 
compensation: 

Alaska Road Commission wage fixing 
procedure as constituting wage board 
procedure—fixing of hourly rates of 
pay for Alaska Road Commission em- 
ployees on basis of wage rates fixed by 
Chief Engineer and Asst. Chief 
Engineer, after consultation with 





compensation—Continued. 
district superintendents and approval 
by Governor of Alaska, constitutes 
fixing of wages by wage board 
procedure or similar administrative 
authority such as would exclude 
employees from benefits of overtime 
and additional compensation act of 
Dec. 22, 1942, and War Overtime Pay 
Act of 1943 
Amount of increase limitations: 
Compensation on which increase is to 
be computed. See Compensation, 
additional, percentage increase in lieu cf 
overtime compensation, compensation 
on which increase is to be computed. 
Time period for use in applying limita- 
tion rates: 

Additional compensation of 15 per- 
cent of earned basic compensation 
not in excess of $2,900 per annum 
authorized by sec. 3 (c), War Over- 
time Pay Act of 1943, for em- 
ployees paid on fee basis should be 
computed on fees actually earned 
during each period over which fees 
are usually periodically paid, not 
to exceed 15 percent of pro rata 

‘amount of $2,900 per annum for 
that period, and any adjustment 
which may be required in order to 
pay additional compensation on 
total fees actually earned—not ex- 
ceeding $2,900—during fiscal year 
may be effected at end of that 


15 percent additional compensation 
on so much of earned basic com- 
pensation as is not in excess of rate 
of $2,900 per annum to which fee 
basis employees are entitled under 
sec. 3 (c), War Overtime Pay Act 
of 1943, may be adjusted, with 
respect to $2,900 per annum limita- 
tion, on basis of fiscal year 

Applicability : 
Alaska Railroad employees: 

Employees of Alaska Railroad who 
are paid on monthly or yearly 
basis and whose wages are ad- 
justed, subject to approval of Sec. of 
Interior, in accordance with wage 
rates paid railroad employees in 
continental U. 8. are expressly in- 
cluded within provisions of War 
Overtime Pay Act of 1943, by sec. 1 
thereof, which extends benefits of 
act to employees paid on monthly 
or yearly basis whose wages are ad- 
justed from time to time in accord- 
ance with prevailing rates by wage 
boards or similar administrative 
authority 
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Alaska Reilroad employees—Con. 

Per diem, per hour, or piece work 
employees of Alaska Railroad 
whose wage rates are fixed by 
negotiation between railroad officials 
and employee organizations on 
basis of wage rates paid similar 
railroad employees in continental 
U. 8. subject to approval by Sec. of 
Interior, are to be regarded as hav- 
ing their wages fixed and adjusted 
by administrative authority serv- 
ing same purpose as wage board 
within purview of exception (e) of 
War Overtime Pay Act of 1943, 
excluding from benefits of act per 
diem and per hour employees 
whose wage rates are fixed by wage 
boards, etc___- Pe iaitataoteet 

Consultants—consultants employed 
on per diem “when actually em- 
ployed” basis, whether employed 
under contract, by appointment to 

“excepted” positions, or by regular 

appointment to classified positions, 

are “civilian officers and employees 

* * * in or under the United 

States Government,” within mean- 

ing of sec. 1, War Overtime Pay Act 

of 1943, entitled to applicable benefits 


Consultants employed on per diem 
“when actually employed” basis 
under contract are “civilian officers 
and employees * * * in or under 
the United States Government,” 
within meaning of sec. 1, War 
Overtime Pay Act of 1943, entitled 
to applicable benefits of act__---_- 

Contract officers or employees, as 
distinguished from contractors 
employed on nonpersonal-service 
basis—generally those who do not 
work under supervision and con- 
trol of Govt.—are entitled to ap- 
plicable benefits of War Overtime 
Pay Act of 1943, whether working 
on full time or intermittent basis. - 

Employees not regularly required to 
work specified minimum number of 
hours per day or week—consultants 
employed on per diem ‘‘when actu- 
ally employed”’ basis who are not 
regularly required to work specified 
minimum number of hours per day 
or week are to be regarded as “‘inter- 
mittent or irregular employees’ 
within meaning of sec. 3 (a), War 

Overtime Pay Act of 1943, and regu- 

lations issued thereunder, and, as 

such, are entitled to additiofial com- 


pensation at rate of $300 per annum 
or 15 percent of earned basic com- 
pensation, as the case may be, as 
authorized by said sec, 3 (a).......- 
General scope of legislative provisions 
as to employees whose wages are 
fired by wage boards, etc.: 
Employees of Alaska Railroad who 
are paid on monthly or yearly 
basis and whose wages are adjust- 
ed, subject to approval of Sec. of 
Interior, in accordance with wage 
rates paid railroad employees in 
continental U. S. are expressly in- 
cluded within provisions of War 
Overtime Pay Act of 1943, by sec. 
1 thereof, which extends benefits 
of act to employees paid on monthly 
or yearly basis whose wages are ad- 
justed from time to time in accord- 
ance with prevailing rates by wage 
boards or similar administrative 
CERIO cdat al chedtinnhoda< eco 
Per diem, per hour, or piece work 
employees of Alaska Railroad 
whose wage rates are fixed by nego- 
tiation between railroad officials 
and employee organizations on 
basis of wage rates paid similar 
railroad employees in continental 
U.S. subject to approval by Sec. of 
Interior, are to be rerarded as hav- 
ing their wages fixed and adjusted 
by administrative authority serv- 
ing same purpose as wage board 
within purview of exception (e) of 
War Overtime Pay Act of 1943, 
excluding from benefits of act per 
diem and per hour employees 
whose wage rates are fixed by wage 


Intermittent, irregular, etc., em- 
ployees: 

Consultants employed on per diem 
“when actually employed” basis 
who are not regularly required to 
work specified minimum number 
of hours per day or week are to be 
regarded as “intermittent or irreg- 
ular employees” within meaning 
of sec.3 (a), War Overtime Pay Act 
of 1943, and regulations issued there- 
under, and, as such, are entitled to 
additiona] compensation at rate of 
$300 per annum or 15 percent of 
earned basic compensation, as the 
case may be, as authorized by said 
sec. 3 (a) 

Under War Overtime Pay Act of 
1943, “when actually employed”’ 
intermittent employees who are 
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Intermittent, irregular, etc., employ- 
ees—Continued. 

compensated at hourly rates, not 
to exceed for any one day 1/360 of 
per annum rate for similar full 
time employees, are entitled to 
additional compensation, subject 
to limitation of act, only at rate of 
$300 per annum or 15 percent of 
earned basic compensation, as case 
may be, as specifically prescribed 
for intermittent, ete., employees by 
sec. 3 (a) of act, even though such 
employees may be required to 
work greater number of hours per 
day or week than regularly required 
of full time employees. - _--.-.----- 

Mechanics, laborers, etc., with respect 
to whom eight-hour law has been 
suspended: 

Fixing of hourly rates of pay for 
Alaska Road Commission em- 
ployees on basis of wage rates fixed 
by Chief Engineer and Asst. Chief 
Engineer, after consultation with 
district superintendents and ap- 
proval by Governor of Alaska, 
constitutes fixing of wages by wage 
board procedure or similar admin- 
istrative authority such as would 
exclude employees from benefits of 
overtime and additional compen- 
sation act of Dec. 22, 1942, and War 
Overtime Pay Act of 1943 

Provisions of overtime and addi- 
tional compensation act of Dec. 22, 
1942, and War Overtime Pay Act 
of 1943 are not applicable to labor- 
ers and mechanics of Alaska Road 
Commission whose rate of compen- 
sation is fixed administratively on 
daily or hourly basis and adjusted 
from time to time, and with re- 
spect to whom eight-hour law of 
Aug. 1, 1892, as amended, has been 
suspended by Executive order 
authorizing payment of overtime 
compensation at rate of not less 
than time and one-half basic rate of 
pay for all hours worked in excess 
of eight in any one day 

Student nurse trainees: 

If student nurses in training under 
general student nursing program 
authorized by act of June 15, 1943, 
are regarded as leaving status of 
“student nurses’ who receive 
“stipend” under said act while 
completing their training in Fed- 
eral hospitals during their senior 
year, and are employed and paid 
basic compensation or salary at 
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Student nurse trainees—Continued. 
rate administratively prescribed as 
for Federal employees, such nurses 
are “civilian * * * employees 
in or under the United States 
Government” within meaning of 
War Overtime Pay Act of 1943, 
and entitled to receive overtime 
compensation __.. ne 

Student nurses at St. Elizabeths 
and Freedmen’s Hospitals who 
have a status as U. S. employees 
acquired under existing employ- 
ment procedure otherwise than 
solely by enrolling in student 
bursing program authorized by act 
of June 15, 1943, may be regarded 
as retaining that status after their 
enrollment, and, as such employ- 
ees, they are entitled to overtime 
compensation under War Over- 
time Pay Act of 1043. 23 C. G. 
358, amplified __. 

Student nurses who are receiving 
training for purpose of assuring 
supply of nurses for armed forces, 

‘governmental and civilian hos- 
Pitals, etc., and who are paid a 
specified “‘stipend’’ during train- 
ing period pursuant to act of June 
15, 1943, may not be regarded as 
“civilian officers and employees 
* * * in or under the United 
States Government” within mean- 
ing of War Overtime Pay Act of 
1943, so as to entitle them to bene- 
LL RROD ay eee 

Compensation limitations as barring 
percentage increase--contract spe- 

cialists—limitation of $23 per day im- 

posed by Naval Appropriation Act, 

1944, on daily rate of compensation 

that may be paid contract specialists 

relates only to basic compensation of 
such persons, and, such contractor 
receiving $25 maximum rate is en- 
titled to additional compensation au- 
thorized by War Overtime Pay Act 
of 1943, even though his contract spe- 
cifically excludes payment of such ad- 
ditional compensation - _............-- 
Compensation on which increase is to 
be computed: 

Part time employees: 

“Earned basic compensation,” on 
which is to be computed 15 per- 
cent additional compensation ‘on 
so much of their earned basic com 
pensation as is not in excess of a 
rate of $2,900 per annum”’ author- 
ized for part time employees by 
sec. 3 (c), War Overtime Pay Act 
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be computed—Continued. 
Part time employees—Continued. 
of 1943, ic, as defined in regulations 
issued pursuant to act, “the 
amount of salary earned by an em- 
ployee” that is, total part time 
salary rate fixed on annual basis, 
and, therefore, 15 percent addi- 
tional compensation should be 
computed on entire amount of 
part time salary rate, not in ex- 
cess of $2,900 per annum._..__.._.. 
Under sec. 3, Part II, of regulations 
issued pursuant to War Overtime 
Pay Act of 1943, week rather than 
day is basis for computing part 
time compensation, and, therefore, 
part time employee may be paid 
basic compensation as well as addi- 
tional compensation of 15 percent 
under sec. 3 (c) of act for all hours 
worked (not over full time) during 
particular pay period, even though 
in excess of minimum number of 
hours regularly worked in other 
pay periods 
“When actually employed’ employees— 
in case of ““when actually employed”’ 
intermittent employee appointed to 
position not within Classification 
Act whose compensation, based on 
hourly rates, is not required to be 
fixed in accordance with 40-hour 
week statute of Mar. 28, 1934, amount 
actually earned by employee is his 
“earned basic compensation” within 
meaning of War Overtime Pay Act 
of 1943, upon which additional com- 
pensation authorized by sec. 3 of said 
act for intermittent employees is to 


Concurrent overtime compensation en- 
titlement—under War Overtime Pay 
Act of 1943, ““when actually employed’”’ 
intermittent employees who are com- 
pensated at hourly rates, not to exceed 
for any one day 1/360 of per annum rate 
for similar full time employees, are en- 
titled to additional compensation, sub- 
ject to limitation of act, only at rate of 
$300 per annum or 15 percent of earned 
basic compensation, as case may be, as 
specifically prescribed for intermittent, 
etc. employees by sec. 3 (a) of act, even 
though such employees may be re- 
quired to work greater number of 
hours per day or week than regularly 
required of full time employees 

Manner of accomplishing erroneously 

denied payments—while Navy Dept. 

is not required to take initiative in ad- 
justing short payments of cormmpensa- 


error in denying its contract employees 
benefits of War Overtime Pay Act of 
1943, it is entirely proper to do so—pay- 
ments to be made by disbursing officer— 
provided employees are now on rolls-- 


Time for making payment—fee basis 


employees—additional compensation 
of 15 percent of earned basic compensa- 
tion not in excess of $2,900 per annum 
authorized by sec. 3 (c), War Overtime 
Pay Act of 1943, for employees paid 
on fee basis should be computed on 
fees actually earned during each period 
over which fees are usually periodically 
paid, not to exceed 15 percent of pro 
rata amount of $2,900 per annum for 
that period, and any adjustment which 
may be required in order to pay addi- 
tional compensation on total fees act- 
ually earned—not exceeding $2,900— 
during fiscal year may be effected at 
end of that fiscal year. . 


Postal Service employees: 
Night work. See Compensation, night 


work, 


War emergency general salary increase: 


Applicability: 
Temporary or substitute rural car- 
riers: 

In applying rules stated in 23 C. G. 
390, with respect to additional 
compensation authorized for 
Postal employees under act of 
Apr. 9, 1943, substitute rural 
carriers may be deemed as “‘serv- 
ing in the occasional absence of 
regular carriers’ so as to be re- 
garded as part time employees 
entitled to 15 percent of their 
earned basic compensation; 
whereas temporary rural car- 
riers, serving over sufficient 
period of-time to warrant their 
certification as such, may be 
deemed as “appointed to serve 
in the prolonged absence of reg- 
ular carriers, or in the absence of 
any regularly appointed car- 
rier’’ so ag to be regarded as full 
time employees entitled to addi- 
tional compensation at rate of 
$300 per annum __. 

Substitute rural letter carriers 
who, pursuant to 39 U. 8. C. 
202, serve in occasional absence of 
regular carriers and render only 
part time service should be re- 
garded as ‘“‘part time” employees 
within meaning of act of April 
9, 1943, and, as such, are entitled 
to receive increase of 15 per 
centum of their earned basic 
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crease— Continued. 
Applicability—Continued. 
Temporary or substitute rural car- 
riers—Continued. 
compensation as authorized by 
the said act for postal employees 
paid on part time, etc., basis, 
subject to $25 per month, aver- 
age limitation of statute... .__- 
Temporary or substitute rural let- 
ter carriers paid on per annum 
basis who are appointed to serve 
during prolonged absence of reg- 
ular carriers, or in absence of 
regularly appointed carriers, 
should be regarded as full time 
employees during the period of 
such appointment, and, as 


Page 


390 


such, under the act of April 9,- 


1943, are entitled to be paid ad- 
ditional compensation at rate of 

$300 per annum 

This office cannot undertake to 
prescribe with minute detail 

proper line of demarkation be- 

tween “‘substitute”’ and ‘tem- 
porary” rural carriers for pur- 

poses of computing additional 
compensation authorized to be 

paid Postal employees under act 

of Apr. 9, 1943, but, it may be 

stated, generally, that in absence 

of arbitrary or capricious admin- 
istrative action in matter, this 

office will accept administrative 
designation of Postal employee 

as substitute or temporary car- 

rier as administratively certified 

OP Ga vc tbetinstnsnine 

Status of nurses’ aide as ‘officer or 
clerk” within prohibition—nurses’ aide 
employed in Govt. hospital on a part 
time or intermittent basis is not an 
“officer or clerk,” and, therefore, where 
regularly employed Federal personnel 
are engaged, outside their regular hours, 
on a part time or intermittent basis as 
such nurses’ aides, ‘‘additional services” 
prohibition in sec. 1764, R. 8., with 
respect to officers and clerks has no 
ID i in eae dcinknt noo ctpttciveoone 
Travel, subsistence, etc., expense re- 
imbursement for performance of addi- 
tional duties—employment of person 
under authority of Military Appro. Act, 
1944, as consultant to Sec. of War with- 
out compensation, other than reimburse- 
ment for actual transportation expenses 
and not to exceed $10 per diem in lieu 
of subsistence, while also employed as 
consultant in another ofhce of War Dept. 
on per diem “when actually employed” 
basis under section 9 of said act, does 
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COMPENSATION—Continued. 
Additional—Continued. 
not constitute violation of dual compen- 


sation restrictions of sec. 1765, R. S., and 
act of May 10, 1916, as amended__....___ 


Affidavits. See Affidavits. 
Aliens. See Aliens, employment. 
Allotments: 


Employees outside U. S.: 

Exchange losses. See Exchange, foreign, 
loss relief. \ 

Forms and procedure generally—Gen. 
Reg. 101, Oct. 9, 1943............__. 

What constitutes an allotment—in com- 
puting exchange loss under act of Mar. 
26, 1934, and E. O. No. 7972, as amend- 
ed, of employee serving in foreign 
country, if all or a definite part of em- 
ployee’s salary is regularly paid di- 
rectly to his dependent in this coun- 
try—regardless of whethermethod used 
to accomplish such result is by direct 
payment to dependent, assignment, 
or pursuant to employee’s power of 
attorney—it must be regarded that 
such payments are to cover an allot- 
ment, and, as such, are excluded from 
exchange loss computation by said act 
and regulations 


Allowances: 


In kind: 

Status as “salary” or “allowances” 
within dual compensation statutes: 
Furnishing of subsistence and lodging 
in kind, when necessary for benefit 
of Govt. to full time Federal em- 
ployees while serving as nurses’ 
aides in Govt. hospitals outside of 
regular hours of work does not con- 
stitute “salary” within meaning of 
prohibition in act of May 10, 1916, 
as amended, against payment of 
more than one salary to a person if 
combined amount of salaries exceeds 
$2,000 per annum..................- 
Furnishing of subsistence and lodging 
in kind, when necessary for benefit 
of Govt. to full time Federal em- 
ployees while serving as nurses’ 
aides in Govt. hospitals outside of 
regular hours of work is not to be re- 
garded as payment of salary or al- 
lowances within dual compensation 
restrictions of secs. 1764 and 1765, 
R. 8., and act of July 31, 1894, as 


Deductions: 
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Page 


275 


181 


Federal taxes. See Tares, Federal, salary 


deductions. 

Purchase of Govt. bonds. See General 
Accounting Office, regulations, salary de- 
ductions, bond purchases. 

Social security deductions from compensa- 
tion of native employees in foreign coun- 
try—in absence of statute or treaty to 

contrary, pay roll deductions may not be 
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Deductions—Continued. Dollar-a-year: 
made pursuant to Brazilian Social Secu- Nonnecessity for payment to avoid volun- 
rity laws from salaries of Brazilian tary services prohibition—practice of 


Nationals who are civilian employees of 
Navy Dept. in Brazil, nor may employer 
contributions be made by Navy Dept. 
for such employees under said Jaws 


authorizing payment of compensation 
at rate of $1 per annum is unnecessary 
unless required by some statute or ap- 
propriation act other than sec. 3679, R. 


Demotions. See Compensation, reduction. 
Detailea employees. See Details. 
Differential: 


8., as amended, prohibiting acceptance 
of voluntary service for Govt. so that 
payment of $1 per annum to Federal 


Administrative authority to fix for posi- 
tions outside U. S., generally—existing 
administrative practice, recognized as 
proper by decisions of this office and 
Civil Service Regulations. of paying 
differential in compensation not to 
exceed 25 percent to employees with 
posts of duty outside continental limits 
of U. 8, is general in scope and appli- 
cable regardless of law pursuant to which 
basic compensation of employees is paid - 

Entitlement of custodial employees of 
Post Office Dept. outside U. S.—custo- 
dial employees of Post Office Dept., who 
now are included in postal service under 
act of Oct. 18, 1943, may continue to 
receive compensation differential recog- 
nized by this office and Civil Service 
Commission as payable to employees 
with posts of duty outside continental 


Status fer subsequent automatic promo- 
tion action purposes: 

Two-step within-grade promotion, ad- 
ministratively granted employee sta- 
tioned in Hawaii, which was intended 
for and had effect of differential allow- 
ance to meet higher cost of living at 
place assigned and which was termi- 
nated upon employee’s subsequent 
transfer to continental U. S. is not 
“equivalent increase in compensation 
from any cause” within meaning of 
within-grade salary-advancement stat- 
ute of Aug. 1, 1941, such as would affect 
eligibility to witbin-grade salary ad- 
vancement under act 

When adjustments upon basic pay scales 
for services outside U. S., to equalize 
excessive cost of living, etc. (22 C. G. 
491), take form of percentage allow- 
ance, not exceeding 25 percent of classi- 
fication grade, payment thereof is not 
regarded as “an equivalent increase in 
compensation” under within-grade 
salary-advancement statute of Aug. 1, 
1941, whether it be granted adminis- 
tratively (22 C. G. 769), or under spe- 
cial statute (21 C. G. 478), or under 
1940 extension of classification act (21 
©. G. 947), but when basic rate itself is 
changed, by promotion to higher grade, 
an “equivalent increase” necessarily 


employees serving as volunteer nurses’ 

aides in Government hospitals outside 

of their regular hours of work is not re- 
quired... .....-- 
Status as “‘salary”’: 

In the case of full time Federal employee 
receiving $2,000 or more per annum, 
payment of $1 per annum compensa- 
tion for services under appointments 
as nurses’ aides outside of their regular 
hours of work would constitute pay- 
ment of “salary” in contravention of 
prohibition in act of May 10, 1916, as 
amended, against payment of more 
than one salary to person if combined 
amount of salaries exceeds $2,000 per 


Persons serving U. S. at $1 per year are 
“salaried” employees 


Double: 


See, also, Compensation, additional; Offi- 
cers and Employees, holding two positions. 
Additiona! dollar-a-year employment—in 
the case of ful] time Federal employee 
receiving $2,000 or more per annum, 
payment of $1 per annum compensation 
for services under appointments as 
nurses’ aides outside of their regular 
hours of work would constitute payment 
of “salary” in contravention of prohibi- 
tion in act of May 10, 1916, as amended, 
against payment of more than one salary 
to person if combined amount of salaries 
exceeds $2,000 per annum 
Additional part time, intermittent or 
“when actually employed” employ- 
ment—two employments involving dif- 
ferent periods of time— dual compensa- 
tion act of May 10, 1916, as amended, is 
not for application in case of consultant 
employed by one branch of executive 
department of Govt. on “when actually 
employed” basis who is also employed 
in similar position in another branch of 
same executive department on different 
days or at different times, provided 
compensation is paid on per diem or fee 
basis for time actually employed 
Civilian employees on military duty: 
Leave payments: 
See, also, analogous cases under: Com- 
pensation, double, leaves of absence. 
Cooperative employees: 
Cooperative employees employed 
under supervision and control of 
Dept. of Agriculture during six 
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Double—Continued. Double—Continued. 
Civilian employees on military duty—Con. Leaves of absence: 

Leave payments—Continued. 


Cooperative employees—Continued. 
months of year and under super- 
vision and control of State or other 
cooperating agency during other 
six months are regarded as Federal 
employees only during period they 
are serving under Federal super- 
vision, and, therefore, cooperative 
employee who enters active mili- 
tary or naval forces directly from 
service with cooperating agency 
may not be regarded as “employee 
of the United States” within mean- 
ing of act of Aug. 1, 1941, as 
amended, so as to entitle him to 
payment, concurrently with mili- 
tary service, for accrued annual 
leave earned during his previous 
Federal service 

Cooperative employees, emp'oyed 
under supervision and control of 
Dept. of Agriculture for half of the 
year (during which they are re- 
garded as Federal employees) and 
under supervision and control of 
State or other cooperating agency 
for remainder of year (during 
which they are not regarded as 
Federal employees), who resign 
while serving with cooperating 
ageNcy to accept non-governmental 
work, or who are inducted into 
active military or naval forces, 
may not be restored to Federal 
positions solely for purpose of 
granting accumulated annual leave 
earned by them under their pre- 
vious Federal employment 

“Leave on leave”—provision of sec. 

4.2 (b) of current Annual Leave 

Regs., providing that ‘‘Annual leave 

shall not accrue to an employee 
while on termina) leave, whether by 
separation, furlough, or resignation,”’ 
is applicable to officers and em- 
Ployees entering active military 


Supervising conciliation commissioners’ 
eligibility—U. S. supervising con- 
ciliation commissioner who is paid as 
compensation for his services a per 
diem allowance as prescribed by 11 
U. 8. Code 203, upon separation by 
resignation to enter active military 
service, is entitled under act of Aug. 
1, 1941, as amended, to be paid for his 
accumulated and current accrued 
annual leave concurrently with mili- 
tary service, provided there is no 


Civilian employees commissioned in 
Public Health Service—under sec. 8. 
act of Nov. 11, 1943, granting to Public 
Health Service commissioned officers, 
even though serving essentially in 
civilian capacity, all rights, etc., pro- 
vided by law for commissioned mili- 
tary and naval personne! ‘‘on account 
of active military or naval service” 
with certain exceptions, civilian em- 
ployee occupying permanent position 
who accepts commission in P. H. 8. 
on or after effective date of act without 
break in service is entitled to benefits 
of act of Aug. 1, 1941, as amended, con- 
ferring upon civilian employees enter- 
ing military service right to be paid for 
accrued annual leave concurrently 
with such service or to elect to have it 
remain as credit until return from 


Concurrent American National Red 
Cross employment—American WNa- 
tional Red Cross is not such an instru- 
mentality of U. 8. as to bring employee 
thereof within scope of various dual 
compensation statutes so as to pro- 
hibit such an employee from receiving 
pay from Red Cross while in leave- 
with-pay status from Federal agency - - 

Concurrent civilian and military duty. 
See Compensation, double, civilian em- 
ployees on military duty, leave payments. 

Concurrent employment by United Na- 
tions Relief and Rehabilitation Ad- 
ministration—receipt of compensation 
by Securities and Exchange Commis- 
sion employee while on terminal an- 
nual leave from that agency concur- 
rently with receipt of compensation as 
employee of United Nations Relief and 
Rehabilitation Admin.—an interna- 
tional agency—would not contravene 
dual compensation statute of 1916, it 
being assumed that if and when funds 
are provided by Congress for this 
country’s participation in the Admin- 
istration, such funds will be inter- 
mingled with grants made by other 
allied United Nations and will lose 
their status as Federal funds 

Concurrent Federal employment, gen- 
erally, during terminal leave—em- 
ployee who is separated from the serv- 
ice and paid for his accrued annual 
leave is to be regarded during period of 
terminal Jeave as having remained in 
service of agency in which he last 
served; and no payment may be made 
if in contravention of dual compensa- 
tion statutes. 


tthe RCM eC ARES Rh et 


break between his civilian service 


Lodging and subsistence in kind in one 
and entry into active military 


position and salary in another—{furnisb- 
ing of subsistence and lodging in kind, 
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when necessary for benefit of Govt. to 
full time Federal employees while serv- 
ing as nurses’ aides in Govt. hospitals 
outside of regular hours of work does 
not constitute “salary” within meaning 
of prohibition in act of May 10, 1916, as 
amended, against payment of more than 
one salary to a person if combined 
amount of salaries exceeds $2,000 per 


Prohibition as applied to American Na- 
tional Rea Cross personnel—A merican 
National Red Cross is not such an in- 
strumentality of U. 8. as to bring em- 
ployee thereof within scope of various 
dual compensation statutes 

Prohibition as applied to lump-sum lezve 
payments made upon liquidation or ter- 
mination of agency—lump-sum pay- 
ment authorized by act of July 12, 1943, 
to be made for accumulated and accrued 
annual leave of the National Youth 
Admin. employees separated from serv- 
ice on or prior to Jan. 1, 1944, due to 
liquidation of that agency, does not con- 
stitute “salary” within meaning of dual 
compensation statutes of 1916, prohibit- 
ing, under certain conditions, payment 
from appropriated funds of more than 
one salary to a person 

Prohibition as applied to pay received 
while undergoing CAA war service 
treining or awaiting assignment—pay- 
ment of $50 per month, authorized by 
act of May 7, 1943, to be made to persons 
subject to service in Army of the United 
States but not on active duty, while un- 
dergoing training under supervision of 
Civil Aeronautics Admin. War Train- 
ing Service and while awaiting assign- 
ment between courses, constitutes 
“salary” paid from “money appropri- 
ated,” within meaning of dual compen- 
sation statutes of 1916, prohibiting, un- 
der certain conditions, payment from 
appropriated funds of more than one 


by Government corpoiation—provision 
in sec. 3, Reconstruction Finance Cor- 
poration Act of 1932, that nothing con- 
tained in any act shall be construed to 
prevent appointment and compensation 
as employee of corporation of any Govt. 
employee, is applicable to Govt. corpo- 


to paid position in such a corporation 
provided he relinquishes his retired pay 
during such employment, as required 
by sec. 212, Economy Act of 1932. 

Travel, subsistence, etc., expenses, in one 
position and salary in another—em- 
ployment of person under authority of 
Military Appro. Act, 1944, as consult- 
ant to Sec. of War without compensa- 
tion, other than reimbursement for ac- 
tual transportation expenses and not to 
exceed $10 per diem in lieu of subsistence, 
while also employed as consultant in 
another office of War Dept. on per diem 
“when actually employed” basis under 
section 9 of said act, does not constitute 
violation of dual compensation restric- 
tions of sec. 1765, R. 8., and act of May 
10, 1916, as amended 


Foreign Service personne): 


Effective date of promotions—in general— 
under rule stated in 7 C. G. 96, with re- 
spect to promotions of Foreign Service 
officers, and pursuant to act of June 25, 
1935, a recess appointment promoting 
Foreign Service officer effective on cer- 
tain date becomes effective on or after 
that date only by formal acceptance, 
entrance upon duty, or, when necessary, 
by taking the oath of office... __.-. nied 

Unaccepted or uncompleted promotion as 
terminating right to compensation of 
grade from which promoted—if estab- 
lished that, prior to death, Foreign Serv- 
ice officer, Class IT, had not actually ac- 
cepted recess appointment as Foreign 
Service officer, Class I, because of illness 
or otherwise, and took no affirmative ac- 
tion to accept, or if it may not be re- 
garded as having been a constructive 
acceptance of recess appointment by 
reason of no change in his duty, there is 
merit to contention that officer did not 
vacate office as Foreign Service officer, 
Class II, prior to his death, and, there- 
fore, this office would consider claim of 
officer’s estate for unpaid compensation 
as Foreign Service officer, Ciass II, cover- 
ing period from date of last payment 
to date of death. 23 C. G. 301, ampli- 


Forty-hour week—overtime. See Compen- 


sation, overtime, forty-hour week. 


Fractions of a cent—Government salary 


table computations—Gen. Reg. 54, Supp. 
17, Oct. 30, 1943.__.._- Jctivamtb<sase 


rations created by Reconstruction Fi- Holidays. See Sundays and Holidays, com- 
nance Corp. and operates to remove pensation. 

restriction in act of 1894 prohibiting Increases. See Compensation, additional; 
officers whose annual compensation Compensation, promotions. 

amounts to $2,500 or more from holding Joint Service Pay Act. See Pay. 

another office to which compensation is Missing, interned, or captured employees— 
attached, and, therefore, retired Army payment of six months’ death gratuity 
officer receiving retirement pay in excess upon finding of death. See Gratuities, siz 
of $3,000 per annum may be appointed months’ death. 
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Extra pay for as constituting part of base 
pay—forty-hour week employees—in 
case of Govt. Printing Office employee 
assigned to night duty, night rate—that 
is, rate of compensation received during 
regular forty-hour weekly tour of duty 
at night—rather than regular day rate, 
is his base pay on which overtime com- 
pensation authorized by forty-hour week 
statute of Mar. 28, 1934, for work in ex- 
cess of forty hours per week should be 
computed. 7 C. G. 778 and 22 id. 791, 
Gipteines. ous - st a sais g53°- 

Post Office Dept. custodial employees’ 
entitlement to differential—differential 
in pay for night work authorized under 
act of May 24, 1928, for specific classes of 
postal employees in first and second class 
post offices may not be paid to custodial 
employees of Post Office Dept.—a class 
of employees not expressly mentioned in 
said act—who now are included in postal 
service by reason of act of Oct. 18, 1943_. 

Rates—per diem or per hour equivalent of 
per annum rates—rule as to Post Office 
Dept. custodial employees—primary 
purpose of act of Oct. 18, 1943, amending 
Postal Salary Classification Act of 1925 
so as to include officers and employees of 
custodial service of Post Office Dept., 
was to authorize salary payments for a 
fractional part of a year’s service of cus- 
todial employees on basis of 365 days per 
annum under act of Mar. 4, 1911 (appli- 
cable to postal employees), rather than 
on basis of 360 days per annum under act 
of June 30, 1906 (applicable to other Fed- 
eral employees paid on monthly or an- 
id tion ot tmadi ace santa’ 


Overtime: 


Employees affected by eight-hour law sus- 
pension—weekly or daily computation 
basis—in view of the express provisions 
of E. O. No. 9231, suspending operation 
of eight-hour law of August 1, 1892, as 
amended, with respect to laborers and 
mechanics of Dept. of Interior employed 
on certain construction projects in 
Alaska, which authorize payment of 
overtime compensation at time and one- 
half basic rate for all work in excess of 
cight hours in any one day, overtime 
compensation of such employees should 
be computed on daily basis for al) hours 
of work in excess of eight in any one day, 
rather than on weekly basis._.....__... 

Forty-hour week: 

Compensation on which to be computed: 
In general—under authorization in 
forty-hour week statute of Mar. 28, 
1934, to pay overtime compensation 

“at a rate of not less than time and 
one half’ for work in excess of forty 
hours per week, overtime compen- 
sation should be based upon rate re- 


Forty-hour week—Continued. 
Compensation on which to be com- 
puted—Continued. 
ceived by employee during his reg- 
ular tour of duty—employee’s base 
pay—regardless of whether such tour 
of duty be served during day or 


Night work—in case of Govt. Printing 
Office employee assigned to night 
duty, night rate—that is, rate of 
compensation received during reg- 
ular forty-hour weekly tour of duty 
at night—rather than regular day 
rate, is his base pay on which over- 
time compensation authorized by 
forty-hour week statute of Mar. 28, 
1934, for work in excess of forty 
hours per week should be computed. 
7 C. G, 778 and 22 id. 791, distin- 


«Jury service on sixth day of work week— 
under act of June 29, 1940, providing 
that compensation of employee called 
for jury service shall not be diminished 
during term of such service, per diem 
and per hour employees subject to 
forty-hour week statute of Mar. 28, 
1934, who, under present work sched- 
ule; arg required to work regularly six 
eight-hour days per week, instead of 
five days required under normal con- 
ditions, for which overtime rates of 
compensation are paid in accordance 
with statute for sixth day of work, 
may be paid overtime compensation 
for sixth day of week on which they 
are required to serve on jury 

Sundays and holidays—Sunday or holi- 
day not within forty-hour week—W ar 
Dept. per diem and per hour employ- 
ees within purview of holiday statute 
of June 29, 1938, and 40-hour week 
statute of Mar. 28, 1934, who normally 
work only 40 hours per week (Monday 
thru Friday), but who, in view of 
present wartime conditions, are ad- 
ministratively required to work a reg- 
ular workweek of 6 days, 48 hours, may 
be paid regular straight-time compen- 
sation (but not overtime) for Christ- 
mas Day, 1943, even though that day 


Jury service as affecting right to—provi- 
sions of act of June 29, 1940, that em- 
ployee’s compensation shall not be di- 
minished during jury service, do not 
limit compensation during jury service 
to basic compensation, that is, exclusive 
of overtime, but, rather, purpose of act 
is to make Federal employees available 
for jury service without loss of total com- 
pensation they would have received had 
they remained on duty in their civilian 
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Nonclassified “‘when actually employed” 
employees compensated at hourly rates— 
intermittent employees appointed on 
“when actually employed’ basis to 
positions not within Classification Act 
whose hourly rates of compensation are 
not required to be fixed in accordance 
with 40-hour week statute of Mar. 28, 
1934, may be paid basic compensation for 
actual number of hours worked, even 
though in excess of 8 hours per day. 23 
C. G. 13, distinguished 

Postal Service employees: 

Applicability to custodial employees of 


Page | COMPENSATION—Continued. Page 
Overtime—Continued. 
War emergency general salary increase— 
Continued. 

ployees on basis of wage rates fixed by 

Chief Engineer and Asst. Chief Engi- 

neer, after consultation with district 

superintendents and approval by 

Governor of Alaska, constitutes fixing 

of wages by wage board procedure or 

similar administrative authority such 

as would exclude employees from ben- 

efits of overtime and additional com- 

pensation act of Dec. 22, 1942, and War 
Overtime Pay Act of 1043 

Amount of increase limitations—appli- 


laws relating to other postal em- 
ployees—provision in sec. 4, Postal 
Salary Classification Act of 1925, fix- 
ing hours of work and providing for 
overtime compensation on daily basis 
for certain classes of postal employees, 
not including custodial employees has 
no application to custodial employees 
of the Post Office Dept., who now are 
included in the postal service by rea- 
son of the act of October 18, 1943. 
During compensatory time on Satur- 
days—under secs. 117, 118, and 832, 
Title 39, U. 8. Code, controlling 
hours of work, and overtime com- 
pensation or compensatory time for 
work on Saturdays, Sundays, and holi- 
days, of postal employees, postal em- 
ployee of class entitled to compensa- 
tion at overtime rate for service re- 
quired on Saturdays as a sixth day of 
work may not be granted compensa- 
tory time off from duty on Saturday 
for work on preceding Sunday or holi- 
day and paid compensation at the 
overtime rate for Saturday, on which 
no work is performed 

In lieu of compensatory time—provision 
in 39 U. 8. Code 118, which authorizes 
and requires granting of compensatory 
time—not overtime compensation— to 
certain classes of postal employees for 
holiday work, must yield, insofar as 
concerns holiday falling on Saturday, 
to provision in 39 U. 8. Code 832, 
authorizing payment to postal em- 
ployees during war period of over- 
time compensation for work on Satur- 
days in lieu of compensatory time, and, 
therefore, postal employees who are 
required to work on Saturday, Jan. 1, 
1944—a holiday—may either be grant- 
ed compensatory time off from duty, 
or paid overtime compensation for 
such work. 22 Comp. Gen. 1057, dis- 


War emergency general salary increese: 


Alaska Road Commission wage fixing 
procedure as constituting wage board 
procedure--fixing of hourly rates of 
pay for Alaska Road Commission em- 


cability to both regular and extra 
overtime—where full time contract 
employees paid compensation on per 
diem basis every day except Sundays 
are required to perform work on Sun- 
days, in addition to regularly estab- 
lished 48-hour workweek, additional 
overtime compensation for work per- 
formed on Sundays should be paid 
under War Overtime Pay Act of 1943 
on actual time basis—not on prorated 
basis—at rate of one and one-half times 
per diem equivalent of employee's 
basic rate of compensation not in ex- 
cess of $2900 per annum, that is, one 
and one-half times $8.05 (1/360 of $2900 


Employees of Alaska Railroad who 
are paid on monthly or yearly 
basis and whose wages are ad- 
justed, subject to approval of Sec. 
of Interior, in accordance with 
wage rates paid railroad employees 
in continental U. 8. are expressly 
included within provisions of War 
Overtime Pay Act of 1943, by sec. 
1 thereof, which extends benefits 
of act to employees paid on monthly 
or yearly basis whose wages are ad- 
justed from time to time in accord- 
ance with prevailing rates by wage 
boards or similar administrative 
authority 

Per diem, per hour, or piece work 
employees of Alaska Railroad 
whose wage rates are fixed by ne- 
gotiation between railroad officials 
and employee organizations on 
basis of wage rates paid similar 
railroad employees in continental 
U.8. subject to approval by Sec. of 
Interior, are to be regarded as hav- 
ing their wages fixed and adjusted 
by administrative authority serv- 
ing same purpose as wage board 
within purview of exception (e) of 
War Overtime Pay Act of 1943, 
excluding from|benefits of act per 
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Alaska Railroad employees—Con. 
diem and per hour employees 
whose wage rates are fixed by wage 


Consultants—consultants employed 
on per diem ‘“‘when actually em- 
ployed” basis, whether employed 
under contract, by appointment to 
“excepted” positions, or by regular 
appointment to classified positions, 
are “civilian officers and employees 
* * * in or under the United States 
Government,” within meaning of 
sec. 1, War Overtime Pay Act of 1943, 
entitled to applicable benefits of 


Contract employees: 

Consultants employed on per diem 
‘“‘when actually employed’’ basis 
under contract are “civilian officers 
and employees * * * in or under 
the United States Government,” 
within meaning of sec. 1, War 
Overtime Pay Act of 1943, entitled 
to applicable benefits of act 

Contract officers or employees, as 
distinguished from contractors 
employed on nonpersonal-service 
basis—generally those who do not 
work under supervision and con- 
trol of Govt.—are entitled to appli- 
cable benefits of War Overtime 
Pay Act of 1943, whether working 
on full time or intermittent basis--. 

Sec. 1 of overtime aad additional 
compensation act of Dec. 22, 1942, 
effective Dec. 1, 1942 through Apr. 
30, 1943, does not except contract 
employees from benefits of act, 
and, therefore, contract employees 
of War Shipping Admin. are en- 
titled to payment of overtime com- 
pensation under said act, retroac- 
tively effective to Dec. 1, 1942, 
even though contract of employ- 
ment expressly states that they are 
not eatitled to overtime compen- 


Employees detailed to positions sub- 
ject to other overtime laws—civilian 
employee of Coast Guard who was 
detailed to Office of Marine Inspec- 
tion—both of which now are under 
Navy Dept.—may not be paid over- 
time compensation authorized under 
act of May 26, 1936, for Office of 
Marine Inspection employees, but, 
rather, is required to be paid over- 
time compensation.under War Over- 
time Pay Act of 1943__..___.. 


Employees subject, also, to other over- 
time laws—provision in sec. 7, War 
Overtime Pay Act of 1943, that 
“« * * this Act shall aot operate 
to prevent payment for overtime 
services in accordance with any of 
the following statutes: * * * Actoi 
May 27, 1936, as amended,” vests 
discretion in Sec. of Navy to pay 
overtime compensatioa to employees 
whose regular positions come within 
purview of 1936 act—which pre- 
scribes compeasation for overtime 
service of United States shipping 
commissioaers, etc., of Bureau of 
Marine Inspection, functions of 
which were traasferred to Navy 
Dept.—either in accordance with 
formula prescribed by that act or 
that prescribed by sec. 2 of 1943 act . 

Genera! scope of legislative provisions 

as to employees whose wages are 
fixed by wage boards, etc.: 

Employees of Alaska Railroad who 
are paid on monthly or yearly 
basis ana whose wages are adjusted, 
subject to approval of Sec. of In- 
terior, in accordance with wage 
rates paid railroad employees in 
continental U. S. are expressly 
included within provisions of War 
Overtime Pay Act of 1943, by sec. 
1 thereof, which extends benefits 
of act toemployees paid on manthly 
or yearly basis whose wages are 
adjusted from time to time in ac- 
cordance with prevailin, rates by 
wage boards or similar administra- 
tive authority none cnces--< 

Per diem, per hour, or piece work 
employees of Alaska Railroad 
whose wage rates are fixed by ne- 
gotiation between railroad offi- 
cials and employee organizations 
on basis of wage rates paid similar 
railroad employees in continenta 
U. 8. subject to approval by Sec. 
of Interior, are to be reraraed as 
having their wages fixed and ad- 
justed by administrative author- 
ity serving same purpose as wage 
board within purview of excep- 
tion (e) of War Overtime Pay Act 
of 1943, excluding from beaefits of 
act per diem and per hour em- 
Ployees whose wage rates are fixed 
by wage boards, etc 
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Mechanics, laborers, etc., with re- 


ployees: 

Under War Overtime Pay Act of 
1943, and regulations issued pur- 
suant thereto, intermittent or ir- 
regular employee who happens to 
work one or more weeks full time 
is not to be regarded as ful] time 
employee entitled to additional 
compensation on overtime basis 
unless and until administrative 
action is taken to classify or reap- 
point him on full time basis, which 
action would be prospectively 
effective only 

Under War Overtime Pay Act of 
1943, “when actually employed” 
intermittent employees who are 
compensated at hourly rates, not 
to exceed for any one day Meo of 
per annum rate for similar full 
time employees, are entitled to ad- 
ditional compensation, subject to 
limitation of act, only at rate of 
$300 per annum or 15 percent of 
earned basic compensation, as case 
may be, as specifically prescribed 
for intermittent, etc., employees 
by sec. 3 (a) of act, even though 
such employees may be required 
to work greater number of hours 
per day or week than regularly 
required of full time employees - _- 

“When actually employed” em- 
ployee employed for intermittent 
service who, during a certain 
period of the employment, worked 
number of hours in administrative 
workweek for full time employees 
is not entitled to overtime com- 
pensation for such period under 
War Overtime Pay Act of 1943 and 
regulations issued pursuant there- 


spect to whom eight-hour law has 
been suspended: 

Fixing of hourly rates of pay for 
Alaska Road Commission em- 
Ployees on basis of wage rates fixed 
by Chief Engineer and Asst. Chief 
Engineer, after consultation with 
district superintendents and ap- 
proval by Governor of Alaska, 
constitutes fixing of wages by wage 
board procedure or similar ad- 
ministrative authority such as 
would exclude employees from 
benefits of overtime and additional 
compensation act of Dec. 22, 1942, 
and War Overtime Pay Act of 


spect to whom eight-hour law has 
been suspended—Continued. 
Provisions of overtime and addi- 
tional compensation act of Dec. 22, 
1942, and War Overtime Pay Act 
of 1943 are not applicable to labor- 
ers and mechanics of Alaska Road 
Commission whose rate of com- 
pensation is fixed administratively 
on daily or hourly basis and ad- 
justed from time to time, and with 
respect to whom eight-hour law of 
Aug. 1, 1892, as amended, has been 
suspended by Executive order 
authorizing payment of overtime 
compensation at rate of not Jess 
than time and one-half basic rate 
of pay for all hours worked in ex- 
cess of eight in any one day_...... 


Student nurse trainees: 


If student nurses in training under 
general student nursing program 
authorized by act of June 15, 1943, 
are regarded as leaving status of 
“student mnurses’’ who receive 
“stipend” under said act while 
completing their training in Fed- 
eral hospitals during their senior 
year, and are employed and paid 
basic compensation or salary at 
rate administratively prescribed as 
for Federal employees, such nurses 
are “civilian * * * employees in or 
under the United States Govern- 
ment” within meaning of War 
Overtime Pay Act of 1943, and en- 
titled to receive overtime compen- 
sation 

Student nurses at St. Elizabeths and 
Freedmen’s Hospitals who have a 
status as U. 8. employees acquired 
under existing employment pro- 
cedure otherwise than solely by 
enrolling in student nursing pro- 
gram authorized act of June 15, 1943, 
may be regarded as retaining that 
status after their enrollment, and, 
as such employees, they are en- 
titled to overtime compensation 
under War Overtime Pay Act of 
1943. 23 C. G. 358, amplified... -- 

Student nurses who are receiving 
training for purpose of assuring 
supply of nurses for armed forces, 
governmental and civilian hos- 
pitals, etc., and who are paid a 
specified “‘stipend”’ during training 
period pursuant to act of June 15, 
1943, may not be regarded as “‘civil- 
ian officers and employees * * * in 
or under the United States Govern- 
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Student nurse trainees—Continued. 
ment” within meaning of War 
Overtime Pay Act of 1943, so as to 
entitle them to benefits of act 

“When actually employed” employ- 
ees—Navy Dept. contract employ- 
ees who, even though employed and 
paid on basis of ‘‘when actually em- 
ployed,’’ work administratively es- 
tablished 48-hour work week may be 
regarded as full time employees so as 
to entitle them to increased compen- 
sation under sec. 2, War Overtime 
Pay Act of 1943, on basis of overtime 
formula prescribed therein 

Compensation limitations as barring 
overtime compensation: 

Contract specialists—limitation of $25 
per day imposed by Naval Ap- 
propriation Act, 1944, on daily rate 
of compensation that may be paid 
contract specialists relates only to 
basic compensation of such persons, 
and, therefore, such contractor re- 
ceiving $25 maximum rate is entitled 
to additional compensation author- 
ized by War Overtime Pay Act of 
1943, even though his contract specif- 
ically excludes payment of such ad- 
ditional compensation i 

Dual compensation limitations—words 
“salary or annual compensation” as 
used in dual compensation statute of 
July 31, 1894, as amended, which 
provides that ‘‘no person who holds 
an office the salary or annual com- 
pensation attached to which amounts 
to the sum of two thousand five hun- 
dred dollars shall be appointed to or 
hold any other office * * *,’’ refer to 
basic compensation of $2500 per 


Amount of time off to be granted as 


equivalent of extra time 
served—Continued. 
not require that all their time be 
devoted to actual work—is within 
administrative discretion and not 
subject to review by this office__- 


Where, for compensatory time pur- 


poses under War Overtime Pay 
Act of 1943, actual worktime equiv- 
alent of extra hours served by per 
annum Veterans’ hospital physi- 
cians as “‘officer of the day’”’ (which 
duties require them to be available 
for duty 24 hours per day but do 
not require that all their time be 
devoted to actual work) has been 
administratively evaluated as less 
than actual number of hours served 
on such extra duty, payment of 
additional overtime compensation 
under said act for number of hours 
difference between time off granted 
on basis of such evaluation and 
time actually served as officer of 
the day is not authorized 


While neither War Overtime Pay 


Act of 1943 nor regulation thereun- 
der specifies amount of compen- 
satory time off from duty that 
must be granted administratively 
for work or duty status in excess of 
48 hours per week, per annum em- 
ployees who actually work excess 
overtime—that is, actually are 
engaged in their regular duties for 
time in excess of 48 hours per week- 
may be granted compensatory 
time off from duty hour for hour 
for excess overtime worked. Cf. 23 


annum, which is eaclusive of over- Employee’s right to overtime compen- 


time compensation authorized to be 
paid under War Overtime Pay Act 


Amount of time off to be granted as 
equivalent of extra time served: 
Under sec. 2, War Overtime Pay 
Act of 1943, and regulations there- 
under, vesting in heads of depts., 
etc., discretion to grant per annum 
employees compensatory time off 
from duty for work in excess of 48 
hours in administrative work- 
weok, evaluation for compensatory 
time purposes of extra duties as 
“officer of the day” of physicians 
at Veterans’ hospitals—which du- 
ties require them to be available 
for duty 24 hours per day but do 


sation where time off is not taken 
or granted within prescribed 
period: 


Where head of department, etc., 


elects to grant full time per annum 
employee who works in excess of 
48 hours per week compensatory 
time off from duty in lieu of over- 
time compensation pursuant to 
War Overtime Pay Act of 1943 and 
regulations thereunder, but, as a 
result of employee’s own fault or 
voluntary action (such as volun- 
tary resignation, transfer at em- 
ployee’s request, or refusal to 
accept compensatory time off) 
department head is prevented 
from granting such time off within 
prescribed period, employee is not 


Page 
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Page | COMPENSATION— Continued. 


Employee's right to overtime compen- 
sation where time off is not 
taken or granted within pre- 
scribed period—Continued. 

entitled to overtime compensation 
for overtime worked in excess of 48 
hours per week. ..........._...-- 
Where head of department, etc., 
elects to grant full time per annum 
employee who works in excess of 48 
hours per week compensatory time 
off in lieu of overtime compensa- 
tion pursuant to discretionary 
authority in War Overtime Pay 
Act of 1943 and regulations issued 
thereunder, but employee, through 
no fault ot voluntary action on his 
part (such as, induction into the 
armed forces, termination of his 
services without his consent, or in- 
voluntary transfer pursuant to 
_war manpower directives) is un- 
able to utilize such compensatory 
time off prior to expiration of pe- 
riod prescribed by regulations, he 
is entitled to overtime compensa- 
tion for such excess overtime 
Manner of granting—where pursuant to 
sec, 2, War Overtime Pay Act of 1943, 
and regulations thereunder, full time 
per annum employee is granted com- 
pensatory time off from duty, in lieu 
of overtime compensation, for work 
in excess of 48 hours per week, such 
compensatory time off is not to be 
regarded as additional leave of 
absence which must be applied for, 
but, rather, it is the duty and re- 
« sponsibility of administrative office 
under regulations to excuse employee 
from duty, within 90 days from time 
excess overtime was worked, for 
period corresponding to excess over- 
ED NE a ce nekncusepenwces= 2s 4 

Substitution for overtime compensa- 
tion as being discretionary with 
administrative office rather than 
employee—under sec.2, War Overtime 
Pay Act of 1943, respecting granting 
of compensatory time off in lieu of 
overtime compensation, discretion 
to substitute compensatory time off 
from duty in lieu of overtime com- 
pensation for service in excess of 48 
hours per week in any administra- 
tive workweek is vested in adminis- 
trative office rather than in employee- 

Manner of accomplishing erroneously 
denied payments: 

Administrative office may process 
short payments of compensation, re- 
sulting from administrative error in 


denied payments—Continued. 
denying its contract employees bene- 
fits of overtime and additional com- 
pensation act of Dec. 22, 1942, and 
War Overtime Pay Act of 1943, ret- 
roactively effective to Dec. 1, 1942, 
to employees who are now in service, 
provided there is an appropriation 
from which payments may be made, 
but no payments may be made to 
employees not now in service who 
have filed no claim therefor_._.____- 
While Navy Dept. is not required to 
take initiative in adjusting short pay- 
ments of compensation resulting 
from administrative error in denying 
its contract employees benefits of 
War Overtime Pay Act of 1943, it is 
entirely proper to do so—payments 
to be made by disbursing officer— 
provided employees are now on rolls. 


Overtime salary tables, tax deductions, 


ete.—Gen. Reg. 54, Supp. 17, Oct. 30, 


Rate at which payable: 


Employees paid for every day of the 
year—under War Overtime Pay Act 
of 1943 and regulations, overtime 
compensation for full time contract 
employees who are required to work 
every calendar day of fiscal year 
1944—which contains 366 days—and 
receive per diem compensation for 
every day of year should be compu- 
ted by multiplying present daily 
rate by 366 days to determine annual 
rate, which should be divided by 360 
to ascertain daily rate for overtime 
purposes, and such daily rate should 
be multiplied by one and one-half 
(overtime rate) and that amount 
multiplied by 52 (weeks in year) to 
determine per annum overtime rate, 
from which amount daily rate of 
overtime compensation is obtained 
by dividing the said per annum over- 
time rate by 366 

Employees paid for every day of the 

year except Sundays: 

Under act of Dec. 22, 1942, sec. 2 of 
War Overtime Pay Act of 1943, 
and regulations thereunder, per 
hour employees at Bureau of En- 
graving and Printing in clerical- 
mechanical service who work 48 
hours, 6 days per week, and who 
are paid basic rates of compensa- 
tion as increased by act of June 26, 
1936, for 313 days per annum, ex- 
clusive of 52 Sundays, should be 
regarded as full time employees, 
and, therefore, overtime compen- 
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Page 


War emergency general salary increase— 
Continued. 
Rate at which payable—Continued. 
Employees paid for every day of the 
year except Sundays—Con. 
sation of such employees is re- 
quired to be computed and pro- 
rated on annual basis effective from 
Dec. 1, 1942 in accordance with the 
rule stated in 22 C. G. 868. 22 C. 
G. 615, amplified 

Under War Overtime Pay Act of 
1943 and regulations, prorated 
overtime compensation for one day 
for full time contract employees 
who work 48-hour administrative 
workweek and are paid on per 
diem basis for every day in year 
except Sundays should be com- 
puted by multiplying basic daily 
rate by 313 (365 less 52 Sundays) to 
determine equivalent annual rate, 
such rate to be divided by 360 to 
ascertain daily rate for overtime 
purposes, and such daily rate 
should be multiplied by one and 
one-half (overtime rate) and that 
amount multiplied by 52 (weeks 
in year) to determine per annum 
overtime rate, from which daily 
rate of overtime compensation is 
obtained by dividing said per- 
annum overtime rete by 313 

Overtime in addition to regular work- 
week: 

Full time per hour employees at 
Bureau of Engraving and Printing 
in clerical-mechanical service who 
are required to work in excess of 
administratively established 48- 
hour work-week should be paid 
overtime compensation under War 
Overtime Pay Act of 1943 for work 
in excess of 48 hours per week on 
actual-time basis—not on a pro- 
rated basis—at rate of one and one- 
half times their basic hourly rate-_- 

Where full time contract employees 
paid compensation on per diem 
basis every day except Sundays 
are required to perform work on 
Sundays, in addition to regularly 
established 48-hour workweek, ad- 
ditional overtime compensation for 
work performed on Sundays 
should be paid under War Over- 
time Pay Act of 1943 on actual 
time basis—not on prorated basis— 
at rate of one and one-half times 
per diem equivalent of employee’s 
basic rate of compensation not in 
excess of $2900 per annum, that is, 
one and one-half times $8.05 (1/360 
of $2900 per annum) ..........-..-- 


War emergency general salary increase— 
Continued. 
Rate at which payable—Continued. 
“When actually employed”’ employees 
working full time—in case of Navy 
Dept. contract employees who, even 
though employed and paid on basis 
of “‘when actually employed,” work 
administratively established 48- 
hour workweek overtime compen- 
sation under War Overtime Pay 
Act of 1943 may be prorated over 
entire year and prorated amount 
paid for each day employee is re- 
quired to work 
Retroactive correction of erroneous 
denials or underpayments of over- 
time compensation—where payment 
of overtime compensation under act 
of Dec, 22, 1942, and War Overtime 
Pay Act of 1943, to per hour employ- 
ees of Bureau of Engraving and Print- 
ing in clerical-mechanical service was 
made for 48-hour workweek on basis 
of ruling in 22 Comp. Gen. 615—that 
is, on actual time basis, rather than 
upon prorating formulas later estab- 
lished—has resulted in payments of 
overtime compensation in amounts 
less\than those provided for by appli- 
cable overtime compensation laws, 
correct method of prorating overtime 
on the basis of 313 days per annum 
established in 22 C. G. 868, should be 
made effective as of Dec. 1, 1942, effec- 
tive date of President’s regulations 
specifically authorizing prorating of 
overtime compensation 
“When actually employed” employees 
compensated at hourly rates derived 
from per annum rates—in case of inter- 
mittent employees appointed on ‘“‘when 
actually employed” basis to positions 
allocated to services and grades pursuant 
to the Classification Act, and paid on 
the basis of hourly rates derived from per 
annum rates, total basic compensation 
that may be earned for any one day may 
not exceed 1/360 of annual salary rate 
prescribed by said act for similar full 
time positions, regardless of number of 
hours worked in addition to hours ad- 
ministratively required of full time em- 


Sundaye and holidays. See Sundays and 
Holidays, compensation. 

War emergency percentage increase in lieu 
of overtime compensation. See Com- 
pensation, additional, percentage increase 
in lieu of overtime compensation. 


Payments—time for making—frequency— 


there is no authority under existing law to 
compute salary of employees whose com- 
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cally provided by act of June 30, 1906, that 
is, into 12 equal installments, one of which 


Page | COMPENSATION—Continued. 
Postal Service—C ontinued. 
Postmasters at fourth-class seasonal 
offices—C ontinued. 
Method of computation, basis of pay- 


Page 


shall be pay for each calendar month, each 


of 


2 installments to be divided by 30 to 


determine daily rate, or division of annual 
rate by 360 to determine daily rate, and, 
therefore, salaries of employees paid on 


ann 


ual or monthly basis may not be com- 


puted on weekly or biweekly basis. 20 
C. G. 834, distinguished ..._...........- ; 
Pay rolls. See Pay Rolls. 
Postal Service: 


Additional compensation matters. See 


Compensation, additional, Postai Service 
employees. 

Custodial employees: 
Applicability, generally, of laws relating 


to other postal employees—under act 
of Oct. 18, 1943, amending Postal Sal- 
ary Classification Act of 1925 so as to 
include officers and employees of cus- 
todial service of Post Office Dept., and 
providing that the salary ranges of 
their designated grades shall be allo- 
cated under Classification Act of 1923, 
as amended, custodial employees may 
be regarded as in the postal service for 
purpose of applyiag such general pro- 
visions of law affecting compensation 
as are applicable to all postal employ- 
ees—as distinguished from laws appli- 
cable only to particular class but 1923 
act should continue to be used as the 
“yardstick” in fixing compensation of 
such employees 


General purpose of legislation including 


custodial employees in postal service— 
primary purpose of act of Oct. 18, 1943, 
amending Postal Salary Classification 
Act of 1925 so as to include officers and 
employees of custodial service of Post 
Office Dept., was to authorize salary 
payments for fractional part of a year’s 


698 


ment, etc.—Continued. 

number of months to insure that 
final payment of salary for year is 
not made uoatil entire service re- 
quired during year shall have been 
rendered; and, if there is doubt in 
any case as to number of months an 
office will remain open, final salary 
payment should not be made until 
office is closed for year 

Provision in sec. 2, act of Mar. 29, 1944, 
that Postmaster General may au- 
thorize payment of fixed annual 
salary of postmasters at fourth-class 
seasonal offices prorated over months 
office is open for business duriag 
fiscal year, merely fixes discretion in 
administrative office to prorate an- 
nual salaries of such postmasters over 
number of months seasonal post 
office remains open, or is expected 
to remain open, for business, but, 
as salary rates fixed in act are annual 
rates, payment thereof may be made 
at rate of one twelfth of annual salary 
for each month of year 

Under provision of sec. 2, act of Mar. 
29, 1944, that Postmaster Geueral 
may authorize payment of fixed an- 
nual salary of postmasters at fourth- 
class seasonal post offices to be pro- 
rated over months offices are open 
for business during fiscal year, gross 
receipts of such an office during pe- 
riod it remains open should be re- 
garded as annual postal receipts on 
which postmaster’s annual salary is 
to be based, and semi-monthly pro 
rata payments may be made oa basis 
of number of months office remains 
open during fiscal year... 


Promotions. See Compensaticn, promo- 
tions, automatic, Postal Service; Com- 
pensation, promotions, Postal Service. 

Rail way mail clerks transferred from other 

positions: 
Service credit for initial compensation 


service of custodial employees on basis 
of 365 days per annum under act of Mar. 
4, 1911 (applicable to postal employ- 
ees), rather thaa on basis of 360 days 
per annum under act of June 30, 1906 
(applicable to other Federal employees 
paid on monthly or annual basis) ---- 
Night work. See Compensation, night 
work. 
Overtime. See Compensation, overtime, 
Postal Service employees. 
Postmasters at fourth-class seasonal 
offices: 
Method of computation, basis of pay- 
ment, ete.: 
As salary rates fixed by act of Mar. 29, 
1944, for postmasters at seasonal 


purposes: 

Since no substitute postal employees 
of any class are assigned to duty as 
substitute railway postal clerks in 
Railway Mail Service under dual 
service provisions of 39 U. 8. Code 
136, or otherwise, where substitute 
post office clerk is transferred to posi- 
tion as substitute clerk in Railway 
Mail Service (39 U. 8. Code 611), 
provisions of act of Mar. 24, 1944, 


offices of fourth class are annual rates, 
pro rata payments of annual salary 
of postmasters at seasonal offices 
should be spread over sufficient 


with respect to counting of ptior 
substitute service for compensation 
increase purposes do not constitute 
authority to credit service in former 
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COMPENSATION—C ontinued. 
Promotions: 


Page Page 


Railway mail clerks transferred from 
other positions—C ontinued. 
Service credit for initial compensation 
purposes—Continued. 
position for purpose of fixing com- 
pensation rate in Railway Mail 
Service. 23 C. G. 766, amplified___- 

Substitute post office clerk who trans- 
ferred to position as substitute clerk 
in Railway Mail Service at higher 
hourly rate of compensation may 
not be given credit, under act of 
Mar, 24, 1944, for service rendered in 
former position for purpose of fixing 
rate of compensation as substitute 
clerk in Railway Mail Service 

Regular employees advanced from sub- 
stitutes—credit for time in military 
service—provision in sec. 3, act of Mar. 
24, 1944, authorizing pro rata credit to 
substitute postal employees for military 
service upon basis of 2,448 hours for each 
year of military service, which includes 
allowable service creditable to substitute 
postal employee upon appointment to 
regular position, renders inoperative 
rule in 20 C. G. 789, to effect that time in 
military service should be credited to 
substitute postal employees on basis of 
average number of hours’ service during 
period preceding military service 

Substitutes: 

Salary rate upon reduction from regular 
position: 

As 39 U. 8. Code 121, 701, does not 
limit or control administrative dis- 
ciplinary action in reducing postal 
employees in grade or salary rate, 
the salary rate of substitute postal 
employee who properly has been 
reduced from regular position for 
disciplinary or other reasons may be 
fixed administratively at grade and 
‘salary rate not higher than grade and 
salary rate of regular position held 
immediately preceding relegation_-- 

Salary rate of substitute postal em- 
ployee who was relegated from 
regular to substitute position prior to 
Mar. 24, 1944—date of enactment 
of act establishing hourly rates of 
compensation for substitute em- 
ployees, after 2,448 hours of sub- 
stitute service, based on hourly 
equivalents .of annual salaries of 
regular employees—may be fixed 
administratively at grade and salary 
rate not higher than grade and salary 
tate of regular position held imme- 
diately preceding relegation, in order 
to increase his present hourly rate 
of compensation 


Administrative—pay roll data require- 
ments—Gen. Reg. 34, Supp. 10, Aug. 31, 


Automatic: 
Efficiency rating requirements: 

Where current efficiency rating of em- 
ployee was made in accordance with 
administrative system of efficiency 
ratings and not “under a system of 
efficiency ratings prescribed or ap- 
proved by the Civil Service Com- 
mission,’’ as required by President’s 
regulations issued pursuant . to 
within-grade salary-advancement 
statute of Aug. 1, 1941, such efficiency 
rating may not be used as basis for 
granting employee automatic pro- 


Where current efficiency rating of em- 
ployee who was otherwise entitled 
on April 1, 1943, to within-grade 
salary advancement under act of 
Aug. 1, 1941, and President’s regula- 
tions issued thereunder, was not on 
record until after March 31, 1943, such 
efficiency rating may not be used as a 
basis for automatic promotion prior 


Eligibility as affected by addition of 

compensation differential: 

Two-step within-grade promotion, 
administratively granted employee 
stationed in Hawaii, which was in- 
tended for and had effect of differen- 
tial allowance to meet higher cost of 
living at place assigned and which 
was terminated upon employee’s 
subsequent transfer to continental 
U. S. is not “equivalent increase in 
compensation from any cause” 
within meaning of within-grade 
salary-advancement statute of 
Aug. 1, 1941, such as would affect 
eligibility to within-grade salary ad- 
vancement under act 

When adjustments upon basic pay 
scales for services outside U. S., to 
equalize excessive cost of living, etc. 
(22 ©. G. 491), take form of percent- 
age allowance, not exceeding 25 per- 
cent of classification grade, payment 
thereof is not regarded as “an equiv- 
alent increase in compensation’ 
under within-grade salary-advance- 
ment statute of Aug. 1, 1941, whether 
it be granted administratively 
(22 C. G. 769), or under special 
statute (21 C. G. 478), or under 1940 
extension of classification act (21 
C. G. 947), but when basic rate itself 
is changed, by promotion to higher 
grade, an “equivalent increase” 
necessarily results, whatever its 
motivation (21 C. G. 369) 
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basic pay scales for services outside 
U. &., to equalize excessive cost of liv- 
ing, ete. (22 C. G. 491), take form of 
percentage allowance, not exceeding 
25 percent of classification grade, pay- 
ment thereof is not regarded as ‘“‘an 
equivalent increase in compensation” 
under within-grade salary-advance- 
ment statute of Aug. 1, 1941, whether 
it be granted administratively (22 
C. G. 769), or under special statute (21 
C. G, 478), or under 1940 extension of 
classification act (21 C. G. 947), but 
when basic rate itself is changed, by 
promotion to higher grade, an “equiv- 
alent increase” necessarily results, 
whatever its motivation (21 C.G. 369). 


Eligibility as affected by restoration to 


higher selary—where employee was 
reduced in grade and salary on basis 
of his efficiency rating and subse- 
quently was restored as result of appeal 
to efficiency rating board, restoration 
of employee to his former position need 
not be regarded as “equivalent in- 
crease in compensation’ within mean- 
ing of within-grade salary-advance- 
ment statute of August 1, 1941, and, 
therefore, such employee may be re- 
stored to the salary rate of his former 
grade plus any automatic promotion 
he would have received had he not 


Employees’ rights upon retransfer after 


war service transfers: 

War Service Reg. No. IX, issued pur- 
suant to E. O. No. 9063, authorizing 
restoration of employee who trans- 
fers with reemployment rights to an- 
other agency to position in agency 
from which transferred with same 
seniority status and pay and with- 
out loss of any rights or benefits to 
which he would have been entitled 
but for the transfer, was intended to 
provide substantially same benefits 
with respect to within-grade salary 
advancement as is authorized by sec. 
5, E. O. No. 8882, relating to employ- 
ees who enter armed forces. C/. 22 

Where employee transferred at in- 
crease in salary and grade from one 
agency to another with reemploy- 
ment rights of war service regula- 
tions issued pursuant to E. O. No. 
9063, and returned to his position in 
former agency, under conditions not 
involving exercise of reemployment 
rights, at same salary rate he was 
receiving in higher-grade position in 
other agency, 18- or 30-month wait- 


ing period prescribed by within- 
grade salary-advancement statute of 
August 1, 1941, would date from :n- 
crease in salary and grade incident 
to transfer to other agency 

Where employee transferred from one 
agency to another at decrease in grade 
and salary under conditions entitling 
him to reemployment rights of war 
service regulations issued pursuant 
to E. O. No. 9063, and subsequently 
retransferred to position in first 
agency at former grade and salary 
under conditions not involving 
exercise of reemployment rights, 18- 
or 30-month waiting period pre- 
scribed by within-grade salary 
advancement act of Aug. 1, 1941, 
begins to run from date of retransfer 
to, and restoration of former salary 
rate in, first agency 

Where employee transferred from one 
agency to another at increase in 
grade and salary under conditions 
entitling him to reemployment 
rights and benefits of war service 
regulations issued pursuant to E. O. 
No. 9063, and was subsequently 
restored to position in the former 
agency at same salary rate and grade 
held prior to transfer, service in 
agency to which he transferred may 
be included in computing 18- or 30- 
month waiting period prescribed by 
within-grade salary-advancement 
statute of Aug. 1, 1941, and the wait- 
ing period would date from last pro- 
motion in former agency rather than 
from date of increase in grade and 
salary upon transfer to other agency. 
21 C. G. 285, distinguished 

Where employee transferred from one 
agency to another at increase in 
grade and salary under conditions 
entitling him to reemployment 
rights of war service regulations 
issued pursuant to E. O. No. 9063, 
and was subsequently restored to his 
position in former agency at same 
salary rate and grade held prior to his 
transfer, plus any automatic within- 
grade salary advancements he would 
have received had he remained in 
that position, 18- or 30-month wait- 
ing period prescribed by within- 
grade salary-ad vancement statute of 
Aug. 1, 1941, would date from last 
automatic promotion he would have 
received in his position in former 
agency rather than from the date of 
his return to such position.......... 
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war service transfers—Continued. 

Where employee transferred from one 
agency to another at increase in 
grade and salary under conditions 
entitling him to reemployment 
rights of war service regulations is- 
sued pursuant to E. O. No. 9063, and 
was retransferred to position in 
former agency at salary rate in excess 
of that received in position in former 
agency plus any periodic salary ad- 
vancement, but lower than salary 
rate in the agency to which trans- 
ferred, 18- or 30-month waiting 
period prescribed by within-grade 
salary-advancement statute of Aug. 
1, 1941 would begin from date of sal- 
ary increase incident to transfer to 
other agency—reduction in salary 
upon retransfer not being for con- 
sideration 

Where employee transferred from one 
agency to another at increase in 
grade and salary with reemploy- 
ment rights of war service reguls- 
tions issued pursuant to E. O. No. 
9063, and thereafter, either for per- 
sonal reasons or because his work 
was completed, accepted position 
with third agency at same grade and 
salary as that received in his original 
position, instead of invoking his re- 
employment rights in agency in 
which originally employed, 18- or 
30-month waiting period prescribed 
by within-grade salary-advancement 
statute of August 1, 1941, would be- 
gin to run from the date of increase 
in grade and salary incident to his 
transfer to other agency 

Where employee transferred to another 
agency at increase in grade and sal- 
ary under conditions entitling him 
to reemployment rights of war’serv- 
ice regulations issued pursuant to F. 
O. No. 9083, but did not return to his 
position in former agency through 
exercise of such reemployment 
rights, 18- or 30-month waiting 
period prescribed by’ within-grade 
salary-advancement statute of 
August 1, 1941, would date from 
equivalent increase in compensa- 
tion granted incident to his transfer 
to other agency. 23 C. G. 265, dis- 
tinguished 

Pay roll data requirements—Gen. Reg. 

34, Supp. 10, Aug. 31, 1943 


Postal Service: 


Counting of war industry service— 
postal employees appointed under 
War Service Regulations who trans- 
fer to private industry engaged in 


598796—44—-vol. 23-68 


war effort and subsequently are re- 
instated or reassigned in Postal Serv- 
ice under said regulations are not 
entitled to time credit for period 
employed in private industry for 
automatic promotion purposes in 
Postal Service pursuant to 39 U. 8. 


Custodial employees—custodial em- 
ployees of Post Office Dept., who 
now are regarded as in the postal 
service by reason of act of Oct. 13, 
1943, may not be granted automatic 
promotions after one year’s satisfac- 
tory service under provisions in 
Postal Salary Classification Act of 
1925, applicable to particular classes 
of postal employees, not including 
custodial employees 

Service credits for railway postal 
clerks, generally—in view of terms 
of 39 U. S. Code 611, that “all orig- 
inal appointments shall be made to 
the rank of substitute railway postal 
clerk,”’ no credit for any other class 
of postal service in regular positions 
has been granted in determining 
eligibility for automatic promotion 
in Railway Mail Service._.........- 

Service requirements generally—‘‘one 
year’s satisfactory service’’ required 
by 39 U. 8. Code 122 as condition to 
automatic promotion of postal em- 
Ployees means service in the Postal 


Substitute employees: 

Absence from duty not subject to 
eal) as constituting break in sub- 
stitute service.............-.-.-... 

Appointment to regular position as 
constituting break in substitute 


Combining of different classes of sub- 
stitute service 

Countipg of periods of leaves of ab- 
sence with pay 

Counting of service as regular em- 


Counting of special-delivery service 
at third-class office 
Cumulative status of service exceed- 
ing minimum requirements. 
Effective dates, generally 
Limitation to one in 12 months 
Maximum initial compensation rate 
where creditable service exceeds 
minimum requirements 5 
Military service credits... _......- 2 
Period for rendering creditable 


66, 


“Temporary,” “Indefinite,” or 
“War service” designation as 
affecting rights 





COMPENSATION—Continued. 
Promotions—Continued. 
Automatic—Continued. 
Postal Service—Continued. 


Substitute employees—Continued. 





War industry service credits—sub- 
stitute postal employees appointed 
under War Service Regulations 
who transfer to private industry 
engaged in war effort and sub- 
sequently are reinstated in Postal 
Service under said regulations are 
not entitled to time credit as sub- 
stitutes for period of employment 
in private industry ..............- 


Retention rights—employee who actu- 
ally has received within-grade salary 
advancement in accordance with act 
of Aug. 1, 1941, after having met all 
terms and conditions thereof with 
respect to efficiency, service and con- 
duct, has vested right to increased 
salary connected with such advance- 
ment so long as he remains in same 
position, and there is no authority to 
reduce his salary in same grade and 
position—as distinguished from reduc- 
tion in grade—for disciplinary reasons_ 

Service credits: 

Credit as affected by Govt. branch in 


which service is rendered—in com- 
puting 18- or 30-month waiting 
period prescribed by within-grade 
salary-advancement statute of Aug. 
1, 1941, and Executive regulations 
thereunder, there may be included 
civilian service in any branch of 
Govt.; and such waiting period dates 
from last “equivalent increase in 
compensation,” regardless of branch 
of service in which such increase was 


Military, naval, etc., service: 


Civilian employee who, by reason 
of leave without pay period of 
more than one year, had lost his 
right to within-grade salary ad- 
vancement under act of Aug. 1, 
1941, at tiime he entered active 
military service, is not entitled, 
under sec. 5, E. O. No. 8882, to 
count such initial service in active 
military service toward within- 
grade salary advancement in 
civilian position to which he is 
later restored; in such case, 18- or 
30-month waiting period would 
begin with date of restoration to 
civilian position ._........--....-- 
Employee who, at time of entering 
active military service, had been in 
leave without pay status for more 
than 30 days but less than one year 
without break in service, may, 
upon reemployment in civilian 
.position, count service in his 
civilian position prior to period of 
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471 


367 


leave without pay as well as period 
of active military service toward 
within-grade salary advancement 
under the act of Aug. 1, 1941, and 
Executive regulation thereunder -- 


Employee who had been on leave 


without. pay in his civilian posi- 
tion for less than 30 days at time 
he entered military service and 
was restored to his civilian posi- 
tion after discharge from military 
service is entitled, under provi- 
sions of secs. 2 (c) and 5, E. O. No. 
8882, to count the period of leave 
without pay as well as period of 
active military service in comput- 
ing required service toward within 
grade salary advancement under 
act of Aug. 1, 1941 


Nonpay status: 
Employee who, at time of entering 


active military service, had been 
in leave without pay status for 
more than 30 days but less than one 
year without break in service, may 
not, upon reemployment in civil- 
ian position, count any of leave 
without pay period between active 
civilian and military service to- 
ward within-grade salary advance- 
ment under act of Aug. 1, 1941, and 
Executive regulation thereunder_- 


Employee who, at time of entering 


active military service, had been 
inleave without pay statusinexcess 
of 30 days but less than one year 
may, under provisions of sec. 2 (c), 
E. O. No. 8882, issued pursuant to 
within grade salary-advancement 
statute of Aug. 1, 1941, count 30 
days of such period of leave with- 
out pay in computing 18- or 30- 
month -waiting period prescribed 
by said statute for within-grade 
salary-advancement purposes, 
provided employee was restored 
to his civilian position upon return 
from military service under condi- 
tions entitling him to benefits of 
sec. 5 of said Executive order. 23 
C. G. 367, modified 


Employee who had been on leave 


without pay in his civilian position 
for less than 30 days at time he en- 
tered military service and was re- 
stored to his civilian position after 
discharge from military service is 
entitled, under provisions of sees. 
2(c) and 5, E.O. No, 8882, to count 
the period of leave without pay as 
well as period of active military 





367 
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service in computing required 
service toward within-grade salary 
advancement under act of Aug. 1, 


Time prior to nonpay status of more 
than 30 days but less than year— 
employee who, at time of entering 
active military service, had been in 
leave without pay status for more 
than 30 days but less than one year 
without break in service, may, upon 
reemployment in civilian position, 
count service in his civilian position 
prior to period of ledve without pay 
as well as period of active military 
service toward within-grade salary 
advancement under the act of Aug. 
1, 1941, and Executive regulation 


War industry service—Postal em- 
Ployees appointed under War Serv- 
ice Regulations who transfer to pri- 
vate industry engaged in war effort 
and subsequently are reinstated or 
reassigned in Postal Service under 
said regulations are not entitled to 
time credit for period employed in 
private industry for automatic pro- 
motion purposes in Postal Service 
pursuant to 39 U. 8. Code 122 

War service transferees—W here em- 
Ployee transferred from one agency 
to another at increase in grade and 
salary under conditions entitling 
him to reemployment rights and 
benefits of war service regulations 
issued pursuant to E. O. No. 9063, 
and was subsequently restored to 
position in former agency at same 
salary rate and grade held prior to 
transfer, service in agency to which 
he transferred may be included in 
computing 18- or 30-month waiting 
period prescribed by within-grade 
salary-advancement statute of Aug. 
CDR 0s in SSS ia bdibhcoa 

Effective date in general—under rule 
stated in 7 C. G. 96, with respect to pro- 
motions of Foreign Service officers, 
and pursuant to act of June 25, 1935, a 
recess appointment promoting Foreign 
Service officer effective on certain date 
becomes effective on or after that date 
only by formal acceptance, entrance 
upon duty, or, when necessary, by tak- 
ing the oath of office 

Initial salary rates—general rule—general 
rule for determining salary rate initia)- 
ly applicable when employee is trans- 
ferred, promoted or demoted between 
Classification Act positions is that em- 
ployee may be paid initially in grade to 


which transferred, promoted, or demoted 
(a) without loss of salary rate paid em- 
ployee in his former position, including 
any periodic or meritorious salary ad- 
vancement, providing his former salary 
rate, also, is a standard rate in the new 
grade, or (b) with as little loss of salary 
as is necessary to pay a rate prescribed 
for grade to which transferred, promoted, 


See Compensa- 
tion, promotions, automatic, Postal Serv- 
ice. 

Eligibility for promotion from automatic 
grades to higher selective positions— 
provision in 39 U. 8. Code 109 making 
postal clerks in highest automatic 
grade in their respective offices eligible 
for promotion to higher selective po- 
sitions in those offices operates to 
make clerks in lower automatic grades 
ineligible for promotion to higher selec- 
tive positions, and fact that clerks in 
top automatic grade at particular of- 
fice refuse to accept promotion may 
not be regarded as removing statutory 
inhibition so as to authorize promo- 
tion of clerk in lower automatic grade 
to selective position 

Substitutes appointed as regular em- 
ployees—effect of prior automatic 
promotion as substitute—proviso in 
sec. 1, act of Mar. 24, 1944, limiting 
substitute postal employees to only 
“one increase in the rate of pay” within 
a@ 12-month period, does not preclude 
promotion of substitute employee, 
within a 12-month period after last 
salary adjustment, to regular position 
in Postal Service in grade and salary 
rate higher than grade and rate in effect 


at time of promotion to regular position. 


Reallocations. See Classification, realloca- 
tion. 

Restoration following demotion. See 
Compensation, reduction, restoration. 

Unaccepted or uncompleted promotion as 
terminating right to compensation of 
grade from which promoted: 

If established that, prior to death, 
Foreign Service officer, Class Il, had 
not actually accepted recess appoint- 
ment as Foreign Service officer, Class 
I, because of illness or otherwise, and 
took no affirmative action to accept, or 
if it may not be regarded as having been 
@ constructive acceptance of recess 
appointment by reason of no change 
in his duty, there is merit to contention 
that officer did not vacate office as 
Foreign Service officer, Class II, prior 
to his death, and, therefore, this office 
would consider claim of officer’s estate 
for unpaid compensation as Foreign 
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terminating right to compensation 
of grade from which promoted—Con. 
Service officer, Class II, covering 
period from date of last payment to 
date of death. 23 C. G. 391, amplified. 


Where person vacated his office as 


Foreign Service officer Class II, effect- 
ive as of a certain date, by reason of his 
appointment and promotion effective 
following day, to Foreign Service offi- 
cer Class I, but promotion was not 
completed because of officer’s death 
prior to execution of affidavit required 
by 5 U.S. Code 21a that no considera- 
tion was paid by or on his behalf for 
appointment, payment to his estate of 
salary as Foreign Service officer Class 
Il for any period beyond effective date 
of vacation of that position is unauthor- 


Custodial Service employees of Post Office 
Dept. generally—under act of Oct. 18, 
1943, amending Postal Salary Classifica- 
tion Act of 1925, so as to include officers 
and employees of custodial service of 
Post Office Dept., and providing that 
the salary ranges of their designated 
grades shall be allocated under Classifi- 
cation Act of 1923, as amended, custodial 
employees may be regarded as in the 
postal service for purpose of applying 
such general provisions of law affecting 
compensation as are applicable to all 
postal employees —as distinguished from 


ws applicable only to particular class 


but 1923 act should continue to be used 
as the “yardstick” in fixing compensa- 
tion of such employees 

Derivation of hourly rate from per annum 


te as limiting total daily compensa- 


tion—in case of intermittent employees 
appointed on “when actually employed” 
basis to positions allocated to services 
and grades pursuant to the Classification 


A 


ct, and paid on the basis of hourly rates 


derived from per annum rates, total basic 
compensation that may be earned for any 
one day may not exceed 1/360 of annual 
salary rate prescribed by said act for 
similar ful] time positions, regardless of 
number of hours worked in addition to 
hours administratively required of full 


General rule—general rule for determin- 


ing salary rate initially applicable 
when employee is transferred, pro- 
moted, or demoted between Classifi- 


cation Act positions is that employee 
may be paid initially in grade to which 
transferred, promoted, or demoted (a) 
without loss of salary rate paid em- 
ployee in his former position, includ- 
ing any periodic or meritorious salary 
advancement, providing his former 
salary rate, also, is a standard rate in 
the new grade, or (b) with as little loss 
of salary as is necessary to pay a rate 
prescribed for grade to which trans- 
ferred, promoted, or reduced. 


Reduction from regular to substitute 


position: 

As 39 U. 8. Code 121, 701, does not 
limit or cofttrol administrative dis- 
ciplinary action in reducing postal 
employees in grade or salary rate, 
the salary rate of substitute postal 
employee who properly has been 
reduced from regular position for 
disciplinary or other reasons may be 
fixed administratively at grade and 
salary rate not higher than grade 
and salary rate of regular position 
held immediately preceding relega- 


Salary rate of substitute postal em- 
ployee who was relegated from regu- 
lar to substitute position prior to 
Mar. 24, 1944—<date of enactment of 
act establishing hourly rates of com- 
pensation for substitute employees, 
after 2,448 hours of substitute serv- 
ice, based on hourly equivalents of 
annual salaries of regular employ- 
ees—may be fixed administratively 
at grade and salary rate not higher 
than grade and salary rate of regular 
position held immediately preced- 
ing relegation, in order to increase 
his present hourly rate of compensa- 


Retransfer to former grade after filling 


higher-grade position of employee 
absent on militery duty: 

General rule stated in office decisions 
(20 C. G. 579; 21 id. 791,796; 22 id. 
489) for fixing initial salary rates of 
employees upon demotions from one 
grade to another is applicable in case 
of employee who, after promotion or 
reassignment to higher grade for in- 
definite period to fill vacancy caused 
by another employee's entrance into 
active military or naval service, was 
reduced to former grade upon return 
of employee from service; but such 
rule may not necessarily be appli- 
cable in cases of temporary promo- 


In fixing under Classification Act 
initial salary rate of employee who, 
after promotion or reassignment to 
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higher-grade position of employee 
absent on military duty—Con. 

higher grade for indefinite period to 

fill vacancy caused by another em- 
ployee’s entrance into military serv- 
ice, was reduced to his former grade 
upon return of employee from serv- 
ice, rate may be the same as that of 
higher grade to which promoted or 
reassigned (including any periodic 

or meritorious salary advancement) 
provided salary rate of that grade is 
also standard rate in grade to which 
reduced, or with as little loss of sal- 
ary as is necessary to pay rate pre- 
scribed for grade to which reduced. 

21 C. G. 436, distinguished.....____- 

Restoration: 
Effective date: 

Erroneous within-grade reduction— 
where employee’s salary was errone- 
ously reduced from rate attained by 
reason of automatic promotion un- 
der act of Aug. 1, 1941, to lower rate 
in same grade and position, salary 
rate should be restored retroactively 
effective from date of erroneous re- 
duction 

Restoration after revision of low effi- 
ciency rating—where, due to reduc- 
tion in force, employee with effi- 
ciency rating of “‘Fair-7” was re- 
duced in grade and salary, but sub- 
sequently was restored by reason of 
decision of efficiency rating appeals 
board changing such rating to 
“Good-5,” there is no suthority 
under Classification Act of 1923, as 
amended, E. O. No. 9252, or Civil 
Service Commission regulations to 
pay employee salary rate, retroac- 
tively effective as of date of reduc- 
tion, of higher grade which he did 
not in fact hold during period of re- 


Within grades—in general—em ployee who 
actually has received within-grade salary 
advancement in accordance with act of 
Aug. 1, 1941, after having met all terms 
and conditions thereof with respect to 
efficiency, service and conduct, has 
vested right to increased salary con- 
nected with such advancement so long 
as he remains in same position, and there 
is no authority to reduce his salary in 
same grade and position—as distin- 
guished from reduction in grade—for 
disciplinary reasons 

Salary tables: 

Fractions of a cent computations—Gen. 
Reg. 54, Supp. 17, Oct. 30, 1943 


201 


Retirement deductions—Gen. Reg. 54, 
Supp. 17, Oct. 30, 1943. 

Tax deductions—income tax withhola- 
ing—Gen. Reg. 54, Supp. 17, Oct. 30, 


War emergency general salary increases— 
Gen Reg. 54, Supp. 17, Oct. 30, 1943 


Schools of instraction—in view of provision 


in Independent Offices Appro. Act, 1944, 
appropriating funds to Public Buildings 
Admin, “for advance studies for Federal 
building construction,” expenses incident 
to designated employees attending weld- 
ing school and taking special course in 
order to make study of welding as method 
of constructing steel-framed buildings may 
be paid from said appropriation, including 
their regular compensation while attend- 


Sundays and holidays. See Sundays and 


Holidays, compensation. 


Suspension from duty: 


Administrative authority as affected by 
statutory prohibition against compensa- 
tion withholding—act of Feb. 24, 1931, 
which prohibits ‘withholding or con- 
fiscation of earned pay, salary or emolu- 
ment of any civil employee of the United 
States removed for cause,”’ does not have 
effect of rendering illegal administrative 
action suspending employee from duty 
without compensation or withholding of 
compensation for non-workdays for dis- 
ciplinary reasons while employee re- 


General rule—it is within administrative 
authority to suspend employees from 
duty without compensation as a disci- 


Sundaysand holidays. See Sundays and 
Holidays, compensation, suspension from 
duty. 


Thirty-first day of month: 


Leave without pay—Provision of act of 
June 30, 1906, requiring forfeiture of one 
day’s pay for unauthorized absence on 
3ist day of a month, is not applicable 
where employee was absent on annual 
leave through a portion of 3lst day of 
month and on authorized leave without 
pay (due to entrance on active military 
duty) during remainder of that day 

‘“‘When actually employed’ employees— 
intermittent employees appointed on a 
“when actually employed”’ basis to posi- 
tions allocated to services and grades pur- 
suant to the Classification Act, and paid 
on the basis of hourly rates derived from 
per annum rates are entitled to be paid 
for services rendered on Sundays, holi- 
days and 31st day of month. 


Time for payment. See Compensation, pay- 


ments, time for making. 


995 
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Transfers—initial salary rates—retransfer to 
former grade after filling higher-grade po- 
sition of employee absent on military duty— 
in fixing under Classification Act initial 
salary rate of employee who, after promo- 
tion or reassignment to higher grade for 
indefinite period to fill vacancy caused by 
another employee’s entrance into military 
service, was reduced to his former grade 
upon return of employee from service, rate 
may be the same as that of higher grade to 
which promoted or reassigned (including 
any periodic or meritorious salary advance- 
ment) provided salary rate of that grade is 
also standard rate in grade to which re- 
duced, or with as little loss of salary as is 
necessary to pay rate prescribed for grade 
to which reduced. 21 C. G. 436, distin- 

Waivers—acceptance of less than estab- 
lished amount as constituting waiver— 
acceptance by employee of less than lawful 
salary of his position does not bar claim by 
him for difference _____...-...-.........-- 

War powers contracting authority as affect- 
ing compensation and allowances of Govt. 
employees—while provisions of First War 
Powers Act, authorizing certain depart- 
ments and agencies to enter into contracts 
without regard to laws relating to the mak- 
ing, performance, amendment, or modifica- 
tion of contracts, liberalized existing sta- 
tutes relating to procurement, they did not 
contemplate departure, by device of con- 
tract, from standards set by existing laws 
and regulations respecting compensation 
and allowances, travel or otherwise, pay- 
able to Govt. employees. 

Withholding: 

See, also, Set-Off, compensation. 
Administrative authority: 

Indebtedness not resulting from disal- 
lowance in disbursing officer's ac- 
count—where employee’s indebted- 
ness to Govt. arose on basis of certif- 
icate of settlement by this office 
erroneously allowing employee a 
special per diem contrary to terms of 
his travel orders, rather than on basis 
of disallowance in disbursing officer’s 
account, there is no authority under 
act of May 26, 1936, authorizing with- 
holding of employee’s compensation to 
liquidate his indebtedness arising out 
of disallowances by this office in a dis- 
bursing officer’s account, to apply 
employee’s current salary payments 
toward liquidation of indebtedness_.. - 

Scope, in general, of authority under 
sec. 1766, R. S.—sec. 1766, R.S., author- 
izing withholding of compensation of 
any person who is in arrears to U. 8. 

_ until he has accounted for all sums for 
which he may be liable, is applicable 
only to accountable (fiscal)« officers, 

and, therefore, may not be invoked in 
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Administrative authority—Continued. 
ease of employee (not an accountable 
officer) who is indebted to U. 8. on ac- 
count of erroneous settlement of this 
office allowing a special per diem con- 
trary to terms of employee's travel 
CORAL iu See eS LS. te 

Withholding of compensation for non- 
workdays as disciplinary measure— 
act of Feb. 24, 1931, which prohibits 
“‘withholding or confiscation of earned 
pay, salary or emolument of any civil 
employee of the United States removed 
for cause,”’ does not have effect of ren- 
dering illegal administrative withhold- 
ing of compensation for non-workdays 
for disciplinary reasons while employee 
remains on roll 


COMPENSATORY TIME: 


See Compensation, overtime, war emergency 
general salary increase, compensatory time; 
Sundays and Holidays, compensatory time. 


109 | COMPROMISES: 


Seerelated matter under: Contracts, releases. 


CONCESSIONS: 


Failure of anticipated profits as basis for re- 
lief of concessionaire—franchise fee 
waiver or abatement—where concessioner 
in National Park is required to pay annual 
franchise fee under agreement for main- 
tenance of saddle and pack horse transpor- 
tation service for benefit of park visitors, 
fact that contract has become unprofitable 
because of gasoline and tire rationing pro- 
grams instituted by Govt. furnishes no 
legal! basis for administrative action which 
contemplates that contract shall contiuue 
operative and in effect but that there shall 
be a waiver or abatement of franchise fee 

Termination or suspension—public interest 
considerations—if administratively de- 
termined that public interest does not re- 
quire continuation of contract under which 
concessioner in National Park is required 
to maintain for benefit of park visitors a 
saddle and pack horse transportation serv- 
ice for period of 15 years from Jan. 1, 1942, 
and to pay annual franchise fee therefor, 
this office would not be required to object 
to execution of supplemental agreement 
with concessioner to terminate or tempo- 
rarily suspend entire contract............ 


CONSCIENTIOUS OBJECTORS: 
See Selective Servwe System, conscientious 


objectors. 


CONTAINERS: 


555| Empty (drums, reels, etc.). See Contracts, 


empty containers. 


CONTRACTS: 


Assignments—claims. See Claims, assign- 
ments, contracts. 

Cancellation. See Contracts, termination. 

Change orders—obligation under a6 related 
to original contract—stipulation in con- 
tract providing for changes of any of items 
or materials covered by contract and draw- 
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when ordered by Govt. is as much an in- 
tegral part of agreement between parties as 
any other part thereof, and, therefore, obli- 
gations thus imposed date from execution 
of contract, even though contract contem- 
plates execution of amendments from time 
to time covering such changes. _.......... 

Cost contrects: 

Evidence in support of payments: 

Administrative verification in lieu of 
evidence—in absence of showing that 
it is impracticable or impossible to fur- 
nish documentary evidence in support 
of claim for reimbursement of costs 
under cost contract, there may not be 
substituted, in lieu of furnishing of 
such evidence, procedure whereby rep- 
resentative of administrative agency 
concerned would examine contractor’s 
books and records to determine correct- 
ness of charges billed and examine 
paid checks to determine that all costs 
ir connection with contractor’s opera- 
tions under contract were actually 
paid, upon basis of which he would 
then furnish in support of reimburse- 
ment voucher a certificate regarding 
his findings in matter 

in general—in order for G. A. O. to per- 
form its function of ascertaining not 
only that expenditures for which re- 
imbursement is sought under cost-re- 
imbursement contracts constitute 
proper charge to Govt. under terms of 
contract but, also, that amount claimed 
actually was expended, contractor 
must furnish substantiating docu- 
ments and data from which determi- 
nation of correctness of charges proper- 
ly may be made, and this requirement 
must be enforced notwithstanding 
any private policy of contractor to 
contrary; additional burden imposed 
on contractor; fact that services are 
performed without profit; and fact that 
reimbursable cost will be increased _.-- 

Cost-plus: 

Check-cashing charges—where cost-plus- 
a-fixed-fee contract provides that ““Dis- 
bursements incident to payment of 
payrolls” shal] be reimbursable and 
that, if employees are paid by check, 
contractor shall furnish free pay roll 
check cashing facilities for its employ- 
ees for which it shall be reimbursed, 
contractor may be reimbursed for 
charges imposed by local bank on its 
pay roll checking account based upon 
number of “‘pay roll checks” debited 
against account after said checks have 
been honored by bank upon being pre- 
sented for payment by employees in 
in person or by others 


Cost-plus-percen tage-of-cost prohibition— 
applicability—“time and material” plus 
percentage—contract providing for per- 
formance of certain work at total cost not 
to exceed a stipulated sum—which sum 
was considered reasonable by contract- 
ing officer—and which authorized reim- 
bursement to the contractor ‘‘on basis of 
time and material, conforming to prevail- 
ing wage rates of union labor within this 
area,” plus certain percentage of cost for 
overhead, supervision and profit, is not 
in contravention of act of July 2, 1940, 
prohibiting use of cost-plus-a-percent- 
age-ol-cost system of contracting_...... _. 

Credits and revenues—credit against 
reimbursable costs or deposit in Miscel- 
laneous Receipts—where Government- 
owned naval ordnance plant was leased 
to contractor at rental of $1 per annum 
under contract which gave contractor 
“complete supervision and operation of 
the plant”’ but specifically provided that 
plant shall be operated for the ‘exclusive 
benefit of the Government,”’ commis- 
sions accruing from pay telephones in- 
stalled at plant for convenience of con- 
tractor’s personnel represent income 
incident to use of said Govt. building, 
and, therefore, should be deposited into 
Treasury as miscellaneous receipts in 
accordance with sec. 3617, R. 8., rather 
than applied in reduction of gross con- 


tions—where cost-plus contractor’s sup- 
plier shipped several cars of lumber 
under agreement reserving to supplier 
right to make retally if shortage was 
found at destination, but contractor used 
lumber without notifying supplier of al- 
leged shortages in its tallies, contractor 
having deprived supplier of right to re 
tally, may not substitute its tallies for 
those of supplier in absence of showing 
that supplier’s tallies were clearly erro- 
neous, and, therefore, supplier may be 
paid for lumber on basis of otherwise 
proper tallies furnished with lumber; 
and, where no tallies were furnished on 
basis of tallies made at destination. .-- - 
Employee good will, recreational and wel- 
fare expenses—even though in accord 
with cost-plus contractor’s employee 
relations plan, expenses incurred in 
giving barbecue to increase morale of 
employees may not be regarded as reim- 
bursable item of cost under contract 
providing for reimbursement of actual 
expenditures incurred in performance of 
contract work, including expenditures 
under contractor’s employee relations 
plan, but, rather, such expenses must be 
regarded as pertaining to responsibility 
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of contractor in maintaining proper 
morale and spirit within its organiza- 
tion, for which com pensation is included 


Extra compensation to employees on sepa- 
ration from service—military severance 
pay under agreement with trade union— 
in absence of specific contractual provi- 
sions to the contrary, amounts paid by 
cost-plus contractor to its employees as 
military severance pay, upon their entry 
into armed services of U. 8., pursuant to 
provisions of collective bargaining agree- 
ment between contractor and employees’ 
trade union, which agreement was ap- 
proved by National War Labor Board, 
may properly be reimbursed as items of 
cost under contract. 

Finality of contracting officer’s expense 
reimbursement approval—expenses in- 
cident to employee recreation and wel- 
fare—action of contracting officer in ap- 
proving reimbursement under cost-plus- 
a-fixed-fee contract of expenses incident 
to a barbecue given by contractor to 
increase morale of its employees must be 
viewed as beyond the scope of his au- 
thority under contract providing for 
reimbursement of such actual expendi- 
tures incurred in performance of con- 
tract work as may be approved or ratified 
by contracting officer, including expendi- 
tures under contractor’s employee rela- 
tions plan, as resulting benefits, if any, 
derived therefrom are purely incidental 
and may not under contract terms be 
viewed as a cost or expense to be borne 


Government's direct liability to vendors, 
subcontractors, etc.—status of parties 
after assumption of liability by Govern- 
ment—w here Govt. terminated cost-plus 
contract and assumed prime contractor’s 
agreement with lumber supplier, Govt. 
is in no better position with respect to 
agreement than prime contractor and is 
entitled to no greater rights than prime 
contractor possessed under terms of such 


“Labor costs’’ interpretation generally: 
General criterion of reimbursability for 
labor costs would appear to be show- 
ing that services involved were neces- 
sary to contract performance and that 
expenditures for which reimbursement 


Term “labor costs,” for which reim- 
bursement is made under cost-plus-6- 
fixed-fee contracts, ordinarily is under- 
stood to include, in addition to com- 
pensation at fixed rate for time actually 
worked, certain other amounts for 
which no corresponding services are 


“Labor costs” interpretation generally— 
Continued. 

Performed, such as, vacation and sick 

leave pay, and pension and retirement 


Limitation on maximum costs: 
Contractor's right to surplus material, 
tools, etc., where cost exceeds maxi- 
mum—where cost-plus construction 
contract provided that reimbursable 
items of cost shall include tools, timber, 
etc., not entering into completed struc- 
ture, that all material and work cov- 
ered by partial payments shall be- 
come property of Govt., and that costs 
shall not exceed stipulated guaranteed 
maximum, fact that contractor’s costs 
actually exceeded guaranteed maxi- 
mum does not operate to vest in con- 
tractor right to payment for salvage 
value of small tools, etc., disposed of 


Reimbursement for expenaitures in 
excess of maximum—where building 
contract is fairly entered into by ex- 
perienced builder, fact that work 
proves more expensive than estimated 
does not entitle contractor to any allow- 
ance beyond contract price, so that, in 
case of cost-plus contract, if cost to be 
reimbursed is based on estimate with 
guaranteed maximum, amount re- 
coverable cannot exceed such maxi- 


Litigation expenses, attorneys’ fees, ete.— 
Fair Labor Standards Act litigation— 
under cost-plus contracts obligating 
Govt. to reimburse contractor for all labor 
costs and for losses and expenses actually 
sustained or incurred in connection with 
contract work, where defense of civil 
suits by employees for overtime benefits 
under Fair Labor Standards Act of 1938 
is administratively determined to be 
more advantageous to Govt. than pay- 
ment of such overtime claims, contrac- 
tors may be reimbursed reasonable and 
necessary costs and expenses —including 
attorneys’ fees if necessarily incurred— 
attributable to suits, B-36008, Sept. 2, 
1943, distinguished...............--.---- 

Loss or damage : 

Cafeteria operating losses—where, in 
connection with performance of cost- 
plus contract providing for determina- 
tion by contracting officer of allowable 
items of cost thereunder in accordance 
with T. D. 5000, contractor found it 
necessary, in order to obtain or retain 
personnel, to operate cafeteria at its 
plant in view of remoteness from other 
eating places and an unsuccessful effort 
to interest outside concerns in opera- 
tion of accessible eating facilities, such 
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operation may be considered as inci- 
dent to and necessary for performance 
of contract work, and expenditures, 
approved by contracting officer as al- 
lowable items of cost, representing 
operating losses incurred by contractor 
may be reimbursed 

Erroneous wage payments: 

Prime contractor’s right to reimburse- 
ment under cost-plus contract for 
wage overpayments made by cost- 
plus subcontractor to its employees 
must be determined in light of exact 
liability established between prime 
contractor, Government, and sub- 
contractor by terms of particular con- 
tract and subcontract involved, and 
result reached in any specific case 
might well be different under slightly 
varying contractual provisions or 
factual circumstances 

Under cost-plus prime contract pro- 
viding for reimbursement of actual 
cost of work, including “losses and 
expenses, not compensated by in- 
surance or otherwise,” and requiring 
contractor to employ qualified and 
efficient workers, prime contractor 
may be reimbursed amounts paid to 
its subcontractor, under cost-plus 
subcontract containing reimburse- 
ment provisions similar to those of 
prime contract, for wage overpay- 
ments resulting from errors in record- 
ing time worked, where contracting 
officer determines that subcontrac- 
tor’s timekeeping system conforms 
to best standard practice, and that 
neithér contractor nor subcontractor 
was remiss in performance of con- 
tractual obligations. 22 C. G. 948, 


Failure of employee to repay medical 
treatment expenses—loss sustained by 
cost-plus contractor upon failure of em- 
ployee to repay expenses of private 
hospitalization and medical treatment 
paid on his behalf by contractor in con- 
nection with non-occupational sick- 
ness or injury, which expenses were not 
a legal obligation of contractor arising 
out of performance of contract, may 
not be considered as “losses or ex- 
penses” within meaning of contract for 
which reimbursement is authorized -. 
Legal v. moral obligations—cost-plus 
contract provision for reimbursement 
to contractor for losses and expenses 
“not compensated by insurance or 
otherwise,’’ contemplates reimburse- 
ment only for such losses and expenses 
as are incurred by contractor in dis- 
charge of its legal—as distinguished 


from moral—obligatiors arising out 

of performance of contract __._......_- 

Medical, hospital, etc., care for em- 

ployees or families—medical services 
generally are considered as personal 
to, and properly for payment by, 
employee concerned and, in absence 
of specific contractual provision for 
payment thereof, expense is not proper 
for charging to Govt. as allowable item 
of cost under cost-plus contract 

Pay roll frauds—under cost-plus contract 

which provides that contractor shall 

be reimbursed for losses and expenses 

“not compensated by insurance or 

otherwise” and which contemplates 

employment by the contractor of 
qualified, careful and efficient workers 
in execution of work, contractor may 
not be reimbursed for losses resulting 
from fraudulent acts of one of its 
employees in including on the pay roll 
name of prospective émployee who 
had performed no services and forging 
said employee’s name on pay receipt 
issued thereunder 
Medical, hospital, etc., care for employees 
or families—loss sustained by cost-plus 
contractor upon failure of employee to 
repay expenses of private hospitalization 
and medical treatment paid on his behalf 
by contractor in connection with non- 
occupational sickness or injury, which 
expenses were not a legal obligation of 
contractor arising out of performance of 
contract, may not be considered as 

“Josses or expenses” within meaning of 

contract for which reimbursement is 

authorized 
Moving families and household effects. 

See Contracts, cost-plus, traveling and 

transportation e21penses of contractors’ 

employees, moving families and household 
effects. 
Overtime compensation: 

Compromise of claims for statutory 
penalties for nonpayment of over- 
time: 

Any questions of law as to application 
of Fair Labor Standards Act of 1938 
involved in agreements pursuant to 
which payments are made by cost- 
plus-a-fixed-fee contractors in settle- 
ment of employees’ claims under 
penalty provisions of sec. 16 (b) of 
said act for nonpayment. of appli- 
cable overtime benefits under sec. 7 
should be determined by contracting 
officer only after thorough consider- 
ation by competent Govt. attorneys 
or contractor’s private attorneys if 
former are not available, end show- 
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Overtime compensation—Continued. 
Compromise of claims for statutory 
penalties for nonpayment of over- 

time— Continued. 

ing to that effect should be made 
part of evidence submitted with 
payment vouchers.................- 
Pioperly substantiated and approved 
payments made pursuant to agree- 
ments by cost-plus contractors in 
settlement of employees’ claims 
asserted under penalty provisions 
of sec. 16 (bj), Fair Labor Standards 
Act of 1938, for nonpayment of appli- 
cable overtime benefits under sec. 7 
of act may be :eimbursed if less than 
amounts which would have been 
recoverable in court proceedings in 
event of adverse judgments, irre- 
spective of whether action actually 
has been commenced, or whether 
settlements necessitate adjustment 
of disputed questions pertaining to 
application of act or amounts of 
overtime involved. The decision 
sets forth the evidence which will be 
required in support of involved pay- 
Fair Labor Standards Act applicability— 
any questions of law as to application 
of Fair Labor Standards Act of 1938 
involyed in agreements pursuant to 
which payments are made by cost- 
plus-a-fixed-fee-contractors in settle- 
ment of employees’ claims under pen- 
alty provisions of sec. 16 (b) of said act 
for nonpayment of applicable over- 
time benefits under sec. 7 should be 
determined by contracting officer only 
after thorough consideration by com- 
petent Govt. attorneys or contractor’s 
private attorneys if former are not 
available, and showing to that effect 
should be made part of evidence sub- 
mitted with payment vouchers 


Subcontracts: 


Reforma*tion—clarification of actus! in- 
tent of parties—where supplemental 
contract, executed by cost-plus con- 
tractor and its supplier six months 
after issuance of purchase order and 
delivery of merchandise, stated, in 
effect, that it was intended contractor 
should pay Federal pioperty transpor- 
tation tax as well as freight, but neither 
purchase order nor evidence shows 
such was agreement of parties prior to 
issuance of purchase order or delivery 
of merchandise, reformation of pur- 
chase order to provide for reimburse- 
ment of tax is wholly without conside. - 
ation and may not be 1egarded as obli- 
gating contractor, or Govt., to make 
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Wage rates exceeding established 
rates—excess as being an expense of 
prime contractor or of Govt.—where 
cost-plus-a-fixed-fee piime contact 
provided that contractor shall not pay 
wage rates in excess of those set forth 
in contract except upon approval in 
writing by contracting officer, but con- 
tained no limitation with respect to 
wage rates which may be paid em- 
ployees of lump sum subcontractors, 
prime contractor may be reimbursed 
amounts paid under subcontracts, 
notwithstanding fact that subcon- 
tractois paid wages in excess of those 
specified in prime contract. 22C.G. 


Tax liehility: 


Federal levies: 
Transportation tax: 
Under cost-plus contract for con- 
struction of helium plant provid- 
ing that contiactor shall be r:eim- 
bursed for payments required by 
law to be made by it on account 
of contract work, tax imposed by 
section 620, Revenue Act of 1942, 
on amount paid for tiansportation 
of property, when paid by con- 
tractor, may be considered as item 
of cost for which contractor is en- 
titled to reimbursement......._. - 
Under provisions of sec. 620, Reve- 
nue Act of 1942, . exempting 
amounts paid by U. 8. for trans- 
‘portation of property from prop- 
erty transportation tax imposed 
thereby, transportation charges 
not paid directly by Govt. to car- 
rier or other person rendering 
transportation services are subject 
to said tax and, therefore, cost- 
plus contractor who pays trans- 
portation charges directly to car- 
rier, etc,, may not be relieved from 
payment of the tax, notwithstand- 
ing fact that Govt. may be re- 
quired to reimburse contractor for 
such tax as cost under contract 
Where, under cost-plus construction 
contract reserving to Govt. right 
to pay freight charges directly to 
common carriers and “to pay 
directly to the persons concerned 
all sums due from the Constructor 
for labor, materials, equipment, 
or other charges,” Govt. makes 
payment directly to transporta- 
tion concern for charges incident 
to unloading and hauling of equip- 
ment to plant site, amount paid 
therefor is not subject to transpor- 
tation-of-property tax imposed by 
sec. 620, Revenue Act of 1942, which 
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Cost-plus—Continued. Damages—Continued. 
Tax liability—Continued. Actual—Continued 
Federal levies—Continued. Award to higher bidder on basis of 
Transportation tax—Continued. earlier delivery—Continued. 
exempts from tax amounts paid for bids but did not provide either ex- 
by U. 8. to carriers or other per- pressly or by implication that award 
sons rendering transportation was made on such basis, or that 
services in event of delay in delivery adjust- 
Traveling and transportation expenses of ment would be made on basis of low 
contractors’ employees—moving families bid, if it is administratively deter- 
and household effects—termination of mined that no actual damages were 
employment—where, under cost-plus sustained by Govt. as result of con- 
contract authorizing reimbursement for tractor’s failure to make delivery 
“transportation and moving expenses within time specified in contract 
allowed 'to employees,” employee was and certification to that effect is made 
transferred from one plant to another on or attached to voucher, payment 
under agreement providing for return may be made at full contract price__ 
transportation and incidental expenses Increased costs. See Contracts, increased 
of himself and family upon termination costs. 
of services, pursuant to contractor’s Measure of contract default damages 
regularly established procedure, con- in absence of commensurate re- 
tractor may be reimbursed for return placement contract: 
transportation, etc., of employee and Election by Govt., upon contractor’s 
family, upon termination of his services, default, to have work performed on 
provided termination was involuntary entirely different basis from that 
and not due to unsatisfactory services _ - contemplated under defaulted con- 
Vacations—allowance in lieu of—death of tract—due to fact that only replace- 
employee—where cost-plus contract con- ment bid received appeared exces- 
tains no specific provision authorizing sive—does not relieve contractor 
reimbursement to contractor for com- from liability for damages resulting 
pensation paid in lieu of leave accrued from breach, and, while replace- 
but not taken by employee at time of his ment bid is not competent as meas- 
death, and it is not shown that such pay- ure of actual damages, it may be 
ment was made pursuant to regulations taken as indication that reason- 
governing granting of leave benefits to able cost of completing work as 
employees, or shown to be reasonably originally specified would have been 
incident to performance of contract in excess of contract price at least to 
work and served a useful purpose in ful- extent of defaulting contractor’s de- 
filling contract requirements, there is no posit to secure faithful performance, 
legal basis for regarding expenditure as and, therefore, refund of deposit is 
proper charge to Govt. for which con- not authorized 
tractor may be reimbursed _ IRA Where, upon contractor’s default and 
Damages: readvertisement for bids, Govt. 
Actual: elected to have work performed on 
Award to higher bidder on basis of basis entirely different from that 
earlier delivery: contemplated under original contract 
Where contract, awarded to other than because only bid received upon read- 


low bidder on basis of delivery with- 
in time specified in invitation for 
bids, did not provide either express- 
ly or by implication that award was 
made on such basis, or that in event 
of delay in delivery adjustment 
would be made on basis of low bid, 
measure of damages incident to con- 
tractor’s failure to make delivery 
within specified time is not differ- 
ence between contract price and low 
bid, and, therefore, contractor is en- 
titled to payment of contract price 
unless other actual damages were 
sustained by Govt. as result of 


Where contract was awarded to other 
than low bidder on basis of delivery 
within time specified in invitation 


vertisement was considered exces- 
sive, defaulted contractor is liable 
to Govt. for any damages arising 
out of breach, representing difference 
between original contract price and 
reasonable cost of completing work 
as originally specified, together with 
cost incurred by readvertisement for 
bids and such other administrative 
expenses as may be directly attrib- 
utable to default _...............-- 
Liquidated: 

Delays—unforesecable causes gener- 
ally—standard contract clause as re- 
quiring actual unforeseeability of 
enumerated excusable causes—app!i- 
cation of principle in United States o. 
Brooks-Callaway Co., 318 U. 8. 120, 
to the effect that adjective ‘‘unfore- 
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seeable’’ in provision in Standard 
Form of Government Construction 
Contract relieving contractor of liabil- 
ity for liquidated damages for delay if 
delay be found to be due to “‘unfore- 
seeable causes* * * including, * * * 
acts of the Government, fires, floods,”’ 
ete., must modify each event set out 
in ‘‘including’’ phrase. -_.._........- t 
Disposition of amounts recovered: 
Availability for expenditure—where 
amounts administratively deducted 
or withheld as liquidated damage 
penalties from contractor’s earnings 
under contract are retained in ‘‘no 
year’’ or ‘‘available until expended”’ 
appropriations, and no objection to 
deduction has been raised by con- 
tractor within period of two or more 
years, such amounts may be treated 
as unobligated balances available 
for expenditure in same manner as 
other funds in such appropriations. 
9 C, G. 398, amplified_._........... 
Determination jurisdiction—in view 
of fact that amounts collected or 
withheld from contractor’s earnings 
under a contract as liquidated dam- 
age penalties remain encumbered in 
appro. as contingent obligations un- 
til appro. reverts to surplus fund in 
Treasury pursuant to laws govern- 
ing disposition of unexpended bal- 
ances of annual appropriations, 
question of final disposition of such 
penalties ordinarily will not be a 
concern of administrative agencies, 
as that matter is for determination 
fry Cite O0RNO.. ... .< jncsiacsinicdiuc<-- 
General rule—generally, amounts 
deducted as liquidated damage 
penalties from contractor's earnings 
under contract should not be covered 
into Treasury as miscellaneous re- 
ceipts, but, rather, should remain to 
credit of applicable appropriation in 
event that contractor, at some later 
date, should present valid claim for 
remission of amounts so deducted. - 


Status of “faithful performance” de- 
posit as advance liquidation of default 
damages—in absence of express or 
clearly implied stipulations to contrary, 
deposit to secure faithful performance 
of Govt. contract is regarded merely 
as guarantee against such loss or dam- 
age as is actually occasioned Govt. by 
breach of contract, rather than as a 
liquidation in advance of damages 
which might result from contractor’s 
default, so that breach of contract 
does not of itself give Govt. absolute 
right to amount deposited; but Govt. 

may exercise its common-law right to 
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retain and resort to such deposit for 

application or set-off avainst damages 

resulting from default................- 
Default: 

Damages. See Contracts, damages. 

Increased costs. See Contracts, increased 
costs, defaulting contractor. 

Deliveries—delays—damage assessment. 

See Contracts, damages. 

Empty containers: 

Appropriation availability for deposits— 
appropriation available for purthase of 
material is available, also, for payment 
of deposit charges required by terms of 
purchase agreement on container used 


Collections or deposit refunds upon return 
of—disposition—w here empty container, 
upon which Govt. placed deposit at 
time of delivery of contents, is not re- 
turned within time limit allowed, and un- 
der purchase order terms seller considers 
that title thereto passes to Govt. upon 
expiration of time limit, amount there- 
after received from contractor upon re- 
turn of container partakes of nature of 
proceeds from sale of surplus property, 
and, as such, should be covered into 
Treasury as miscellaneous receipts, 
rather than credited to appropriation 
from which deposit was paid, as is case 
with respect to deposits for containers 
returned within time limit._-..........- 

Damage, loss, or destruction—effect on 
right to deposit refund—where con- 
tractor requires deposit to insure return 
of container, generally there would be no 
merit in claim for refund of deposit if 
container is destroyed and cannot be 

Effect of price-fixing orders on refunds, 
credit allowances, price adjustments, 
etc., for return of containers: 

Where bid for furnishing of alcohol in 
steel drums was prepared in strict ac- 
cordance with Maximum Price Regu- 
lation No. 28—which fixes maximum 
price for sale of alcohol and provides 


that if seller requires return of drums, 
price of alcohol shall be decreased by 
amount equal to maximum price estab- 
lished for sale of such drums—and the 
established maximum price for sale of 
drums was reduced, after date of the 
submission of bid, from $1.25 to $1 pur- 
suant to Maximum Price Regulation 
No. 43, there is no authority to amend 
contract to change drum allowance 
from $1.25 to $1 


Where contract for furnishing alcohol in 


steel drums at stipulated unit price 
per gallon provided that credit of $1.25 
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Effect of price-fixing orders on refunds, 
credit allowances, price adjustments, 
etc., for return of containers—Con. 

would be allowed for each empty 
drum returned to contractor, return of 
drums for credit pursuant to terms of 
contract may not be regarded as 4 
“sale” of such drums within meaning 
of Maximum Price Regulation No. 43, 
prohibiting sale on and after Oct. 12, 
1943, of used steel drums at price in ex- 
cess of $1, as Government merely held 
drums as bailee until emptied and re- 
turned, and, therefore, reduction in 
credit allowance of $1.25 for empty 
drums returned on and after Oct. 12, 
1943, is unauthorized 

Return of container as condition to de- 

posit refund—where contractor requires 
deposit to insure return of container, 
responsibility of bailee generally is en- 
larged to extent of insurer and return of 
container is condition precedent to re- 
fund of deposit 

Return of container as constituting a 

sale—where contract for furnishing al- 

cohol in steel drums at stipulated unit 
price per gallon provided that credit of 
$1.25 would be allowed for each empty 
drum returned to contractor, return of 
drums for credit pursuant to terms of 
contract may not be regarded as a “‘sale”’ 
of such drums within meaning of Maxi- 
mum Price Regulation No. 43, prohibit- 
ing sale on and after Oct. 12, 1943, of used 
steel drums at price in excess of $1, as 

Government merely held drums as 

bailee until emptied and returned, and, 

therefore, reduction in credit allowance 
of $1.25 for empty drums returned on and 
after Oct. 12, 1943, is unauthorized___- 

Exchanges: 

Old or used equipment, etc.: 

Cash as well as trade-in allowance 
quotation requirements—effect of 
wartime turn-in requirements—in 
view of orders issued by War Produc- 
tion Board prohibiting transfer of cer- 
tain types of equipment unless similar 
old equipment is delivered in exchange 
therefor, used equipment of types 
covered by orders may be disposed of 
on basis of trade-in values only, when 
exchanged for new equipment; and 
said orders may be considered as pre- 
vailing over established rule requiring 
solicitation of cash bids, etc., to extent 
said rule is in contlict with orders__.. 

Intermingling of unrelated articles, etc.: 
Authorization in sec. 203, Independent 

Offices Appropriation Act, 1944, to 
exchange “‘similar’’ used items when 
purchasing equipment of types spec- 
ified therein and to apply exchange 
allowance to purchase price does not 


Old or used equipment, ete.,—Continued. 
Intermingling of unrelated articles, 
ete.—Continued. 

constitute authority to intermingle 
various categories of specified items; 
rather, equipment to be exchanged 

and that purchased must be of same 

or equivalent general character, that 

is, only a truck may be exchanged in 
payment for a truck, a boat for a 


Under authority of sec. 203, Independ- 
ent Offices Appropriation Act, 1944, 
to exchange ‘“‘similar’’ used items 
when purchasing equipment, and 
parts and accessories therefor, of 
types specified therein and to appiy 
exchange allowance to purchase 
price, motor parts for one type of 
vehicle may not be eachanged for 
motor parts for different type, nor 
may vehicle be exchanged for parts 
for either the same or any other type 
of vehicle; however, exchange of used 
parts in connection with purchase 
of parts—identical or not—for use on 
same type of vehicle is authorized_- 


Fiscal year—limitations. See Appropria- 


tions, fiscal year. 


Increased costs: 


Defaulting contractor: 

Readvertisement, etc., expenses—where, 
upon contractor’s default and read- 
vertisement for bids, Govt. elected to 
have work per./ormed on basis entirely 
different from that contemplated 
under original contract because only 
bid received upon readvertisement 
was considered eacessive, defauited 
contractor is liable, inter alia, for cost 
incurred by readvertisement for bids 
and such other administrative e.- 
penses as may be directly attributable 
to default 

Standard “unforeseeable causes” clause 

as requiring actual unforeseeability 
of enumerated causes: 

Under provisions of standard form of 
Govt. supply contract excusing con- 
tractor from lability for excess costs 
resulting from failure or refusal to 
deliver when failure or refusal is 
found to be due to “‘unforeseeable 
causes * * * including, but not re- 
stricted to, acts of God or of the pub- 
lie enemy, acts of the Government, 
fires, floods,” etc., acts or events 
enumerated may not be regarded as 
excusable unless first established as 
so abnormal, extraordinary, or un- 
usual that they could not have been 
reasonably foreseen and provided 


Where, at‘time of execution of contract 
for furnishing gasoline as ordered by 
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Increased coste—Continued. 
Defaulting contracter— Continued. 

Standard ‘‘unforeseeable causes'’ 

clause as requiring actual unfore- 

seeability of enumerated 
causee—Continued. 

“any federal activity,’’ there were 

in existence Govt. regulations re- 

quiring preferential deliveries of gas- 

oline to Army, Navy, etc., later in- 

ability of contractor—occasioned by 

conditions eventuating from regula- 

tions—to obtain sufficient supplies 

of gasoline to effect delivery in ac- 

cordance with purchase orders issued 

by “nonpreferred” activity may not 

be regarded as resulting from ‘‘un- 

foreseeable causes * * * including 

* * * acts of the Government” 

within meaning of contract provi- 

sion eacusing contractor, upon de- 

fault, from liability for excess costs 

incurred in purchasing supplies else- 

Star-route mail transportation contracts. 

See Post Office Department, mails, star- 

route contracts. 

Delays—time for performance not speci- 
fied—contractor’s delay necessitating 
additional contract at higher price—ex- 
cess costs, over those under existing con- 
tract, of obtaining storage and expedi- 
tious repair of Government automobiles 
under a new contract entered into pri- 
marily for purpose of supplementing ex- 
isting contract—which obligates con- 
tractor to furnish services comparable to 
those required under new contract but 
which does not prescribe any specific 
time within which repair service is to be 
performed—may not be charged to orig- 
inal contractor, who is not in default but 
who, due to wartime scarcity of mechan- 
ies, cannot provide as promptly as may 
be desired all repair service required ._- 

In general—valid contracts are to be en- 
forced and performed as written and fact 
that supervening or unforeseen causes 
render performance more burdensome or 
less profitable, or even occasion a loss, is 
not sufficient to excuse performance or to 
entitle a contractor to additional com- 


Termination—star-route mail transporta- 
tion contracts. See Post Office Depart- 
ment, mails, star-route contracts. 

Labor stipulations—racial, etc., anti-dis- 

crimination—effect of omission of stipula- 

tions prescribed by Executive order—pro- 
vision in E. O. No. 9346, that “All con- 
tracting agencies of the Government of the 

United States shall include in al] contracts 

* * * @ provision obligating the con- 

tractor not to discriminate against any 

employee or applicant for employment be- 
cause of race, creed, color, or national origin 
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and requiring him to include a similar pro- 
vision in all subcontracts,’’ was intended as 
a directive, rather than a mandate, to 
Govt. contracting agencies, so that failure 
to include such provision will not render 
void otherwise proper contract or render 
objectionable otherwise proper payments 
thereunder.......... .. 


Leases. See Leases. 
Materialmex—unpaid—Govt. 


liability to 
materialmen under terminated contracts. 
See Contracts, termination, Government 
liability for claims of suppliers or swbcon- 
tractors. 


Milk licenses and agreements—price-fixing 


orders. See Contracts, price-fizing orders. 


Mistakes—bids. See Bids, mistakes. 
Modification: 
See, also, related heading: Contracts, 


reformation. 

Changed conditions necessitating contract 
cancellation—National Park concession 
—if administratively determined that 
public interest does not require contin- 
uation of contract under which corces- 
sioner in National Park is required to 
maintain for benefit of park visitors a 
saddle and pack horse transportation 
service for period of 15 years from Jan. 1, 
1942, and to pay annual franchise fee 
therefor, this office would not be required 
to object to execution of supplemental 
agreement with concessioner to termi- 
nate or temporarily suspend entire 


Offer and acceptance—formal contract 


execution non-essentiality—in contracting 
with Govt., a valid and enfurceable 
contract results upon acceptance by 
authorized agent of Govt. of bidder’s offer 
or proposal, even though parties contem- 
plate, or statutes require, that formal 
written contract is to be thereafter exe- 
cuted by parties, and irrespective of 
whether such formal contract is thereafter 
executed 


Payments: 


Assignments. See Claims, assignments, 
contracts. 

Claims of unpaid laborers, materialmen, 
etc. See Contracts, termination, Govern- 
ment liability for claims of suppliers or 
subcontractors. 


Performance: 


Hardship in general—general rule—valid 
contracts are to be enforced and per- 
formed as written and fact that super- 
vening or unforeseen causes render 
performance more burdensome or less 
profitable, or even occasion a loss, is not 
sufficient to excuse performance or to 
entitle a contractor to additional com- 
POI sae SREB. LS Races 

Time within which required generally— 
where a contract does not spe ify time 

within which it is to be performed, 
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Performance—Continued. 

contract is to be construed as requiring 

performance within a reasonable time; 

and what constitutes a reasonable time 
depends upon the facts and circum- 
stances in each particular case 

Price: 

Adjustment: 

Price-fixing orders. See Contracts, 
price-fixing orders. 

Savings because of nonnecessity for 
transportation of employees—where 
employee of fixed-price contractor was 
transported from U. 8. to a foreign 
station for work on newly acquired 
foreign military bases, with under- 
standing that return transportation 
would be furnished, and his services 
with contractor were terminated in 
order to be utilized more effectively 
by War Dept., cost of return trans- 
portation may be paid by War Dept. 
under authority of act of June 5, 1942, 
authorizing payment to civilian em- 
ployees of costs of transportation to and 
from foreign stations, but contracting 
officer should be notified of any such 
transfers in order that contract price 
may be adjusted for any actual sav- 
ings in costs to contractor 

Taxes. See, Tazes. 

Price-fixing orders. See Contracts, price- 
fizing orders. 

Price-fixing orders: 

See, also, Sales, price-fizing orders. 

Bid prices less than minimum prices— 
contract price adjustment—contractor 
obligated by its contract to furnish milk 
to Federal activity in Calif. at specified 
price per gallon is not entitled to pay- 
ment at rate in excess of contract unit 
price, even though such unit price is less 
than minimum fixed by State for deliv- 
eries of milk in that State. Penn 
Dairies, Inc. v. Milk Control Comm., 
318 U. 8. 261, distinguished 

Ceiling price changes—contract price ad- 
justment—where contract for steel at 
specified delivered prices, not exceeding 
current maximum prices established by 
Office of Price Admin., provides for 
adjustment of contract prices on ship- 
ments made on and after effective date 
of any maximum price changes, and ap- 
plicable price regulations authorize 
maximum delivered prices to be in- 
creased by amount of property trans- 
portation tax imposed by sec. 620, Reve- 
nue Act of 1942, contractor is entitled to 
reimbursement of such amounts repre- 
senting said tax as it was required to pay 
on transportation charges incident to 
delivery of steel shipped after effective 
date of tax. 22 C. G. 13 and ibid. 915, 
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Price-fixing orders—Continued. 

Effect on price adjustments, credit allow- 
ances, etc., for return of empty con- 
tainers. See Contracts, empty containers. 

Privity—subcontractors, suppliers, etc., and 

Government—as general proposition there 

is no privity of contract between Govt. 

and materialman or subcontractor 
Procurement Jivision status under pur- 

chases for other Government agencies— 
placing of orders by Govt. agency with 
Procurement Div., Treas. Dept., for pur- 
chase of supplies, etc., involves trans- 
actions separate and apart from those con- 
tempiated under act of June 26, 1943, 
amending sec. 7 (c), act of May 21, 1920, 
as amended by sec. 601, act of June 30, 
1932, providing that orders placed with 
one Govt. agency by another such agency 
shall be regarded as obligations upon appro. 
same as orders or contracts placed with 
private contractors and that working 
funds shall remain available for entering 
into contracts, etc., until appro. involved 
lapses under law to surplus fund of Treas., 
in that Procurement Div. acts as agent 
rather than contractor, and placing of 
such orders is preliminary step involving 
no obligation of funds. 


280} Reformation—mistake of law—applicability 


of tax—misapprehension by contractor 
and Govt. contracting officer as to legal 
effect of terms of Maryland taxing statute, 
insofar as question of their applicability to 
gasoline sold under contract involved was 
concerned, must be regarded as mutual 
mistake of law for which this office is not 
required or authorized to grant relief 
Releases—effect on subsequent claims— 
releases in connection with termination 
settlements—where a lump sum construc- 
tion contract was terminated for Govt.’s 
convenience and settlement effected in 
accordance with contract provision con- 
templating transfer to Govt. of all materi- 
als, work in process, etc., acquired by 
contractor in connection with contract 
work, and provided for reimbursement to 
contractor of all actual expenditures made 
witb respect to contract, plus portion of his 
estimated profit, unqualified release exe- 
cuted by contractor upon final settlement 
operates as bar to paytnent of any further 
claims under contract, whether included or 
excluded from settlement and whether 
known or unknown at that time...._.___- 
Services or supplies already ccvered under 
existing contract—contractor’s increased 
cost liability. See Contracts, increased costs. 
Specifications: 

Changes—obligation under as related to 
original contract—stipulation in con- 
tract providing for changes of any of 
items or materials covered by contract 
and drawings and specifications appli- 
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authorizing certain departments and agen- 


cable thereto when ordered by Govt. is 
as much an integral part of agreement 
between parties as any other part there- 
of, and, therefore, obligations thus im- 
posed date from execution of contract, 
even though contract contemplates ere- 
cution of amendments from time to time 
covering such changes 

Labor stipulations. See Contracts, labor 

stipulations. 


cies to enter into contracts without regard 


Page | CONTRACTS— Continued. 


to laws relating to the making, perform- 
ance, amendment, or modification of con- 
tracts, liberalized existing statutes relat- 
ing to procurement, they did not contem- 
plate departure, by device of contract, 
from standards set by existing laws and 
regulations respecting compensation and 
allowances, travel or otherwise, payable 
to Govt. employees 


Supplemental. See Contracts, modification; 
Contracts, reformation. 
Termination: 


CONVENTIONS, 
ETC.: 
Attendance by postmasters—official duty 


ASSOCIATIONS, 


Appropriation chargeable with payments 
under termination agreements: 
Appropriation chargeable with pay- 
ments under original contract in any 
particular case is chargeable, also, with 
payments under termination agree- 
ment providing for termination of 
contract and for payment to contrac- 
tor of amount agreed upon in settle- 
ment of contractor’s rights arising out 


While Civilian Pilot Training Act of 
1939 provides that all obligations 
entered into thereunder shall expire on 
or prior to July 1, 1944, Civil Aeronau- 
tics Admin. appropriation made to 
carry out purposes of act during fiscal 
year ending June 30, 1944, may be 
charged after that date with payments 
made under contract termination 
agreements entered into in settlement 
of contractors’ rights arising out of 
original contracts made and termi- 
nated by Govt. during fiscal year 
1944, and this is so whether termina- 
tion agreements be executed before or 
iat Sele AO ssc jad cw srisvenee~- 

Gevernment liability for claims of sup- 

pliers or subcontractors—supplier fur- 
nishing Government-allotted material 
to contractor—fact that lumber required 
in performance of Govt. lump-sum con- 
tract had been furnished to contractor 
by its supplier under an allotment by a 
Govt. agency—the purpose of such 
allotment being to facilitate and expedite 
acquisition of needed material, leaving 
contractor and supplier free to negotiate 
and contract on their own terms—may 
not be considered as obligating Govt. to 
pay supplier for lumber after contract 
had been terminated in accordance with 
its provisions without obligation or 
liability of Govt. to contractor 

Release execution in connection with final 
settlement agreements. See Contracts, 
releases. 

War powers authority as justifying depar- 

ture by contract from laws and regulations 
governing compensation and allowances— 
while provisions of First War Powers Act, 


862 


status—if it be administratively found and 
determined that attendance of postmas- 
ters at State or national postmaster’s con- 
ventions constitutes official business, it 
would not be improper to grant postmas- 
ters leave of absence with pay for purpose 
of attending such conventions 


CORPORATIONS: 
Government: 


Applicability of general departmental ap- 
propriation restrictions—prohibition in 
sec. 5, act of July 16, 1914, against use of 
appropriated moneys for purchase, main- 
tenance, repair, or operation of motor- 
propelled passenger-carrying vehicles 
unless specifically authorized by law is 
not applicable to expenditures made 
from regular funds of Federal Deposit 
Insurance Corp. (which are derived from 
assessments, etc., and are not appropri- 
ated for expenditure) for payments on 
mileage basis to its officers and employ- 
ees for use of privately owned automo- 
biles within the corporate limits of their 
official stations while engaged on official 


Discretionary employment authority as 
affecting dual compensation restric- 
tions—provision in sec. 3, Reconstruc- 
tion Finance Corporation Act of 1932, 
that nothing contained in any act shalf 
be construed to prevent appointment 
and compensation as employee of corpo- 
ration of any Govt. employee, is appli- 
cable to Govt. corporations created by 
Reconstruction Finance Corp. and oper- 
ates to remove restriction in act of 1894 
prohibiting officers whose annual com- 
pensation amounts to $2,500 or more 
from holding another office to which 
compensation is attached, and, therefore, 
retired Army officer receiving retirement 
pay in excess of $3,000 per annum may 
be appointed to paid position in such a 
corporation provided he relinquishes 
hisretired pay during such employment, 
as required by sec. 212, Economy Act 


Employee salary deductions—income tax 
withholding—nonresident aliens—Gen. 
Reg. 96, Supp. 3, Mar. 3, 1944._......_.. 
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Government—Continued. 


Position under as constituting “office”— 
retired Army officer’s employment by 
Government corporation constitutes 
holding an “‘office’” within sec. 2, act of 
July 31, 1894, as amended, prohibiting 
persons whose annual compensation in 
one office amounts to $2,500 or more from 
holding another office to which compen- 
sation is attached 


COURTS: 


Clerks—concurrent holding of office as 
U.S. commissioner. See Commissionres, 
United States, concurrent holding of office 
as clerk of U.S. court. 


Costs: 


Government liability for in general—it is 
unbroken rule of law that when U. 8. is 
a litigant, whether suitor or defendant, 
costs are not taxable against it in absence 
of direct statutory authorization, and 
this is so, even though U. 8. has right to 
recover costs when it is prevailing party- 
Government obligation for bond indem- 
nifying costs upon removal of case from 
State to Federal court—in view of sover- 
eign immunity of U. 8. from payment 
of court costs and provision of Emer- 
gency Price Control Act of 1942 that 
“No cost shall be assessed against the 
Administrator or the United States 
Government in any proceedings under 
this Act,” the filing by Administration 
of removal bond under sec. 29, Judicial 
Code, for purpose of indemnifying court 
costs in cases removed from State court 
to Federal district court, would serve no 
useful purpose and is not required, and, 
therefore, premium on such bond may 
not be paid from appropriated funds. -- 
Jurors—compensation payable to Federal 
employees during jury service. See Leaves 
of Absence, court, compensation payable 
during. 


COURTS MARTIAL: 


Effect of Presidential approval of retirement 
while under sentence to confinement and 
discharge—action of President in approv- 
ing recommendation of retiring board, re- 
tiring Coast Guard enlisted man who was 
under court-martial sentence to confine- 
ment and bad conduct discharge, was not 
constructive pardon and did not impliedly 
remit said sentence 


8, Soldiers’ Home under act of Feb. 21, 
1931, are barred if not presented within 
six years after soldier’s death, no such 
time limitation exists with respect to 
claims for proceeds of estates of deceased 
soldiers of Regular Army after transfer 
thereof to Home 
Disposition: 

Military, naval, etc., personnel: 

Article of War No. 112 (10 U. 8. Code 
1584), with respect to procedure to be 
followed in converting effects of per- 
sons dying while subject to military 
law into cash and the disposition 
thereof, embraces any person subject 
to military law, which would include 
soldiers of the Regular Army and— 
with the advent of World War II— 
officers and men of the National 
Guard called into service pursuant 
to the act of August 27, 1940, as 
amended; male citizens under the 
terms of the Selective Service and 
Training Act of September 16, 1940, 
as amended; and other persons sub- 
ject to military law 

Cash found in possession of persons 
dying while subject to military law 
and proceeds derived from the sale of 
their effects in the field by summary 
courts, except in cases of deceased sol- 
diers of the Regular Army, may not 
be deposited either immediately or 
ultimately to Soldiers’ Home Perma- 
nent Fund, but rather, are for 
depositing to credit of trust fund 
receipt account, “Proceeds from 
Estates of Deceased Personnel, War 
Department,” and settlement of 
claims involving said fund are to be 
made by this office, as provided 
under Article of War No, 112._-___-- 

Term “such effects” as used in sec. 2 
(c), act of Feb. 21, 1931, providing 
that net proceeds received by United 
States Soldiers’ Home from sale of 
certain effects of deceased soldiers 
shall be covered into Treasury to 
benefit of ‘Soldiers’ Home, Perma- 
nent Fund (Trust Fund),”’ refers to 
those effects mentioned in sec. 1, viz., 
effects then in possession of General 


Accounting Office, and “similar 
effects hereafter received by the War 
Department” which are effects not 
otherwise disposed of in the field by 
summary courts under Article of 
War No. 112 

Under act of Feb. 21, 1931, and sec. 
4818, R. S., cash found in possession 
of deceased soldiers of the Regular 
Army dying while subject to military 
law and proceeds derived from sale of 
their effects in the field by summary 


Forfeiture of pay and allowances. See Pay, 
checkages and forfeitures. 
CREDIT CARDS: 
See Cards, credit. 
DAMAGES: 
See Contracts, damages. 
DECEDENTS’ ESTATES: 
Cash and other effects: 
Claim filing period limitation—while 
claims by heirs, etc., of deceased soldiers 
for proceeds of effects disposed of by U. 


598796—44—-vol. 23 69 
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Cash and other effects—Continued. 
Disposition—Continued. 
Military, naval, etc., personnel.—Con. 


courts are for depositing into trust 
fund receipt account ‘‘Proceeds from 
Estates of Deceased Soldiers Regular 
Army,” which funds are to be trans- 
ferred to “Soldiers’ Home, Perma- 
nent Fund (Trust Fund)” for use of 
Home if not claimed by soldiers’ 
heirs, etc., within three full fiscal 
years from the end of fiscal year in 
which death occurred 


Gratuities—six months’ death. See Gratui- 


ties, 


siz months’ death. 


DEPARTMENTS AND ESTABLISH- 
MENTS: 

Agencies in other than executive branch as 
being—provisions of act of June 26, 1906, 
that Postmaster General shall contract for 
all envelopes for use by “* ** executive 
departments, and all Government bureaus 
and establishments,” apply to all Govern- 
ment departments, bureaus and establish- 
ments irrespective of whether in executive 


Heads—acting as certifying officers— Bond- 
ing requirements. See Certifying Officers, 
bonding requirements, applicability to heads 
of departments, under secretaries, etc. 

Reorganization—effect upon special au- 
thority existing under prior organizational 
set-up—general provisions in National War 
Agencies Appro. Act, 1944, granting special 
authority to constituent agencies under 
Office for Emergency Management—in- 
cluding War Relocation Authority—for 
conduct of war program of said agencies, 
constitute in effect—even though contained 
in appropriation act—substantive provi- 
sions of law which vest in War Relocation 
Authority whatever authority was encom- 
passed in such provisions at time they 
were enacted into law, so that, upon sub- 
sequent transfer by Executive order of the 
Authority to Dept. of Interior, the powers 
theretofore vested in Director of War Re- 
location Authority became vested in Sec. 


Appropriation transfers. See Appropria- 
tions, transfers, between departments and 
establishments. 

Disbursement of funds: 

Appropriation adjustments. See Appro- 


priations, adjustment, one agency dis- 
bursing funds for another. 


Liability for overpayments—where, in 


making disbursements in foreign 
country on behalf of another Govt. 
agency, State Dept. disbursing officer 
certified and paid original vouchers 
which contained errors in computation 
of losses due to foreign currency appre- 
ciation, overpayment is one of foreign 
service funds and appropriation ad- 
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Services bewteen—Continued. 
Disbursement of funds—C ontinued. 
justment between State Dept. and 
agency concerned should not be made 
until responsibility for overpayment 
has been determined, but, if agency 
concerned requested that involved pay- 
ments be made, it is incumbent upon 
that agency to assume responsibility 
of collecting overpayment in order that 
State Dept. appropriation and dis- 
bursing officer’s account be cleared 


General authority as affected by special 
authority or limitations: 

As a matter of law, general authority of 
one agency to procure or to perform 
services for another agency, under 
sec. 601, Economy Act of June 30, 1932, 
as amended, would be affected by legis- 
lation pertaining specifically to per- 
forming agency’s functions or activi- 
a ak alin nin nari 

Fact that specific authority has been 
granted Civil Aeronautics Admin. by 
Civilian Pilot Training Act of 1939, as 
amended, to conduct pilot training 
program for naval personnel, which 
authority expires on July 1, 1944, does 
not operate to prohibit Administration 
from performing pilot training services 
for Navy Dept. after that date under 
general authority provided by sec. 610, 
Economy Act of June 30, 1932, as 
amended, for interagency services— 
full expense of services to be charged to 
funds advanced to Administration by 
Navy Dept. in accordance with said 


Jurisdiction as to ability to perform, ete— 
whether, from factual standpoint, partic- 
ular Federal agency is “‘in a position to 
supply, or to render or to obtain by con- 
tract” services or supplies for another 
agency, within meaning of sec. 601, Econ- 
omy Act of June 30, 1932, as amended, 
is for administrative determination by 
agency involved 

Services for other than Federal agencies: 

Rendition for United Nations Relief and 

Rehabilitation Administration: 

Under provision in National War Agen- 
cies Appro. Act, 1944, establishing 
working capital fund under Division 
of Central Administrative Services for 
maintenance and operation of central 
duplicating, ete., services on reimburs- 
able basis “for the constituent agencies 
of the Office for Emergency Manage- 
ment,” duplicating, etc., services may 
not be furnished United Nations Re- 
lief and Rehabilitation Administration 
—not one of constituent agencies of 
Office for Emergency Management— 
on reimbursable basis 
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LISHMENTS—Continued. 

Services for other than Federal agencies— 
Continued. 

Rendition for United Nations Relief and 
Rehabilitation Administration—Con. 
United Nations Relief and Rehabilita- 
tion Administration—an international 
agency—does not come within terms 
“executive department or independent 
establishment of the Government, or 
any bureau or office thereof” as those 
terms are used in sec. 601, Economy 
Act, as amended, so as to authorize 
furnishing duplicating services to said 
Administration on reimbursable basis 
by Division of Central Administrative 
Services, Office for Emergency Man- 


Transfer of activities. See Departments and 
Establishments, reorganization. 


DESERTION: 


Deserters’ rewards. See Rewards, deserters. 

Expenses of apprehension and delivery of 
deserters—apprehender’s entitlement— 
actual expenses of apprehending Marine 
Corps deserter and delivering him to Army 
authorities may be allowed, even though 
reward is not payable because delivery 
was not in accordance with reward offer, 
provided expenses be properly supported 
by receipts and approved by Comman- 
dant of Marine Corps 

Pay. See Pay, desertion. 

What constitutes: 

For purposes of forfeiture of pay on account 
of desertion, as prescribed by Article 
1878, Navy Regulations, question of de- 
sertion is one of fact and as such need not 
necessarily be established by findings of 
court-martial; generally, mere charge or 
entering of mark of desertion on enlisted 
man’s record is sufficient basis to with- 
hold any moneys due such personnel... 

In absence of showing of excusable circum- 
stances or acquittal of charge of desertion 
by court-martial proceedings, unauthor- 
ized absence from duty of Navy enlisted 
man for almost 90 days together with his 
subsequent arrest as deserter must be 
viewed as prima facie evidence that ab- 
sence was in fact ‘‘desertion,” even 
though ‘mark of desertion” placed 
against his account as required by appli- 
cable Navy regulations under such cir- 
cumstances was later removed, and pay- 
ment may not be made of any amounts 
which may have accrued to his credit 
prior to commencement date of his 
absence from duty 

Where Navy enlisted man was absent 
from duty without leave and later ar- 
rested as deserter, fact that he was not 
tried on charge of desertion for that 
offense and “mark of desertion’? was 
removed against his account, because of 


What constitutes—Continued. 

the ordering of execution of a suspended 
sentence for previously committed of- 
fense of “Absence from Station and duty 
after leave had expired” and “‘A bsence 
from Station and duty without leave,” 
does not justify nonforfeiture of pay ac- 
crued to date of beginning of later ab- 
sence, which must be taken as desertion 
in absence of evidence otherwise 

Where Navy regulations impose duty 
upon commanding officers under given 
circumstances to enter a “mark of deser- 
tion” against a person’s account, failure 
to make such entry in record of man 
whose conduct requires that action does 
not necessarily negative presumption of 
desertion, so as to justify nonforfeiture 
of pay, where facts of particular case are 
such as to bring person within applicable 


Intra-office—regular position or position to 
which detailed as governing compensation 
payable—employee detailed from one 
position to another in same Govt. depart- 
ment or agency is entitled, during period 
of detail, to compensation fixed by laws 
and regulations applicable to regular posi- 
tion rather than compensation applicable 
to position to which detailed, and, there- 
fore, civilian employee of Coast Guard 
who was detailed to Office of Marine 
Inspection—both of which now are under 
Navy Dept.—may not be paid overtime 
compensation authorized under act of 
May 26, 1936, for Office of Marine Inspec- 
tion employees, but, rather, is required to 
be paid overtime compensation under 
War Overtime Pay Act of 1943 

Military, naval, etc., personnel civilian 
duty—assisting with Christmas mails— 
appropriation chargeable with meals, 
transportation, and lodging—in view of 
specific provision in Treasury and Post 
Office Depts. Appro. Act, 1944, under 
‘Miscellaneous Items, First- and Second- 
Class Post Offices,” that funds appro- 
priated therefor are available for expenses 
necessary and incidental to operation and 
protection of post offices and business 
conducted in connection therewith, not 
provided for in other appropriations, 
expenses of furnishing meals, transpor- 
tation, and lodging to enlisted men of 
Army and Navy detailed to such post 
offices to assist in handling of Christmas 
mails, in absence of appropriation speci- 
fically available therefor, are chargeable to 


AGENTS: 
Bonding requirements—in general—Circ. 
Letter B-31372, A-51607, Nov. 24, 1943.... 
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G. A. O. responsibility fixing procedure 
generally—Circ. Letter B-31372, A-51607, 
Novy. 24, 1943 

_in general—Navy disbursing officer who, 

although in doubt as to legality of a 
certain payment, proceeded to make 
such payment notwithstanding fact 
that under sec. 8, act of July 31, 1894, as 
amended, he was entitled to submit the 
matter to this office for advance decision, 
may not be relieved of responsibility for 
such erroneous payment...............- 

Payment pursuant to erroneous General 
Accounting Office settlement—where 
employee’s indebtedness to Govt. arose 
on basis of certificate of settlement by 
this office erroneously allowing employee 
& special per diem contrary to terms of 
his travel orders, there is no authority 
to charge disbursing officer’s account for 
unlawful payment__._........-. 

Payments: 

In lieu of General Accounting Office direct 
settlements. See General Accounting 
Office, settlements, payments by disburs- 
ing, etc., officers in lieu of. 


count of a lawful wife, on basis of sec- 
ond marriage, in absence of judicial 
determination of validity of that mar- 
riage or showing of ceremonial or valid 
common-law marriage after expiration 
of the six-month period. Insofar as 
21 Comp. Gen. 1 is inconsistent here- 
with, it no longer will be followed. ___. 
Where Army officer who was divorced 
in Virginia remarried in Florida with- 
in six-month prohibited period and it 
is not shown that parties to second 
marriage continued to live as husband 
and wife in Florida—which recog- 
nizes common-law marriages—after 
Virginia divorce became final, but, 
rather, record indicates that officer is 
now stationed in Tennessee where 
common-law marriages are not recog- 
nized, cohabitation in Tennessee after 
removal of impediment to marriage 
may not be regarded as having ripened 
attempted Florida marriage into valid 
common-law marriage, so as to entitle 
officer to rental and subsistence allow- 
ances on account of second marriage... 


Voucher certification requirements— Circ. 
Letter B-31372, A-51607, Nov. 24, 1943.. 1010 
DISCHARGES AND DISMISSALS: 
For other than general matters, see the 
specific index heading applicable. 
General effect of discharge of reservists on 


Rental, quarters, and subsistence allow- 
ances: 
Minor children: 
Claimant-mother a member of military, 
naval, etc., forces—a divorced mem- 
ber of the Women’s Army Corps is not 


“release from active duty” rights—where 
Naval reservists, including enlisted reserv- 
ists retained on active duty beyond 
periods of their enlistments, are discharged 
while on active duty rather than released 
to an inactive status, either because of dis- 
ability incurred in line of duty or for other 
reasons not due to their own misconduct, 
such discharges may be considered tanta- 
mount to release from active duty so as to 
entitle them, in proper cases, to transpor- 
tation for dependents and household effects 
from last duty station to home, author- 
ized by sec. 12, Pay Readjustment Act of 
1942, in connection with release from active 


Transportation and subsistence of Naval 
Academy midshipmen. See Transporta- 
tion, midshipmen; Subsistence, midshipmen. 


entitled on account of her child to pay- 
ment of the increased rental and sub- 
sistence allowances or quarters allow- 
ance on account of dependents, author- 
ized under the Pay Readjustment Act 
of 1942, in the absence of an affirmative 
showing that the responsibility of the 
child’s support has been shifted to the 
DE itinh i natnctinalbhuhaieoanie 
Decree not requiring father to support 
his child—fact that divorce decree or 
other court order giving custody of 
naval officer’s minor children to 
mother does not provide specifically 
that officer is required to support his 
children does not, of itself, operate to 
deprive him of increased rental and 
subsistence allowances as for depend- 
ents (minor children), regardless of 
jurisdiction in which decree was issued, 


DIVORCE: 
Decrees— Virginia statu tes—discussion of __ 
Remarriage within prohibited period: 


or in which children are domiciled, if it 
be shown that officer is in fact contrib- 
uting to their support. 23 C. G. 71, 


Status of: 

Army officer who was divorced in Vir- 
ginia and remarried in another juris- 
diction within the six-month prohibi- 
tory period fixed by State statute may 
not be paid increased rental and sub- 
sistence allowances, authorized under 
Pay Readjustment Act of 1942 on ac- 


In general—except where it is shown that 
divorced officer claiming increased sub- 
sistence and rental allowances under 
Pay Readjustment Act of 1942 on ac- 
count of legitimate unmarried children 
under 21 years of age has been absolved 
from responsibility to support children 
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Minor children—Continued. 


Page | DIVORCE—Continued. 
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ances—Continued. 
Minor children—Continued. 


or that they have been emancipated, 
or that officer has refused to support 
them, this office will not question 
otherwise proper payments of in- 
creased allowances to divorced officer 
on their account 

Remarriage of former wife who is cus- 

todian of child: 
Residence in quarters of officer-step- 
father: 

Divorced officer who occupies bach- 
elor officers’ quarters and whose 
minor children are in legal custody 
of officer’s former wife, who is re- 
married to another officer receiving 
rental allowance in lieu of being 
furnished public quarters for him- 
self and dependents, is entitled to 
full amount of increased rental al- 
lowance and the subsistence allow- 
ance authorized by Pay Readjust- 
ment Act of 1942 on account of 
minor children, provided it is 
shown that he contributes to their 
support. 23C.G.71,amplified__- 

Where court decree awarded custody 
of divorced officer’s minor child to 
his former wife, who remarried 
another officer assigned public 
quarters for occupancy by himself 
and dependents, and child occu- 
pied such quarters with its step- 
father, divorced officer is not en- 
titled to payment of increased 
rental allowance authorized under 
Pay Readjustment Act of 1942 on 
account of minor children, but he 
is entitled to increased subsistence 
allowance on account of such child, 
if he contributes to child’s support. 

Where custody of divorced officer’s 
children was awarded by court 
decree to officer’s former wife, who 


Remarriage of former wife who is cus- 
todian of child—Continued. 
Residence in quarters of officer-step- 
father—Continued. 
ance with Pay Readjustment Act 
of 1942 on account of minor chil- 
dren, provided it is shown that he 
contributes to their support. 
23 C. G. 71, amplified 


Remarriage within prohibited period: 


Army officer who was divorced in Vir- 
ginia and remarried in another juris- 
diction within the six-month prohib- 
itory period fixed by State statute may 
not be paid increased rental and 
subsistence allowances authorized 
under Pay Readjustment Act of 1942 
on account of a lawful wife, on basis of 
second marriage, in absence of judicial 
determination of validity of that mar- 
riage or showing of ceremonial or valid 
common-law marriage after expiration 
of the six-month period. Insofar as 21 
Comp. Gen. 1 is inconsistent herewith, 
it no longer will be followed 

Where Army officer who was divorced 
in Virginia remarried in Florida with- 
in six-month prohibited period and it 
is not shown that parties to second 
marriage continued to live as husband 
and wife in Florida—which recognizes 
common-law marriages—after Virginia 
divorce became final, but, rather, 
record indicates that officer is now 
stationed in Tennessee where common- 
law marriages are not recognized, 
cohabitation in Tennessee after re- 
moval of impediment to marriage may 
not be regarded as having ripened 
attempted Florida marriage into valid 
common-law marriage, so as to entitle 
officer to rental and subsistence allow- 
ances on account of second marriage. - 


remarried another officer, fact that 
children reside in private—not 
Govt-assigned—home of their offi- 
cer-stepfather does not operate in 
and of itself to deprive divorced 
officer of right to payment of sub- 
sistence and rental allowances 
authorized under Pay Readjust- 
ment Act, 1942, on account of 
legitimate unmarried children 
under 21 years of age P 71 
Where minor children of divorced 
officer are in the legal custody of 
their mother, who is remarried to 
another officer paid rental allow- 
ance in lieu of public quarters, this 
office will not question otherwise 
proper payments of increased 
rental and subsistence allowances 
to the divorced officer in accord- 


DONATIONS; 
Gifts, bequests, etc., to National Park Trust 
Fund. See Funds, trust, National Park 
Trust Fund. 
EMPTY CONTAINERS: 
See Contracts, empty containers. 
ENLISTMENT ALLOWANCE: 
See Gratuities, enlistment allowance. 
ENLISTMENTS: 
Extensions: 
Involuntary extensions, generally : 
Deserters—provision in act of Dec. 13, 
1941, authorizing involuntary exten- 
sion of enlistments in Navy, Marine 
Corps, and Coast Guard for war 
period, does not operate to effect in- 
voluntary extension of enlistment of 
man whose enlistment term expires 
while he is in desertion status......... 
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ENLISTMENTS—Continued. 
Extensions—Continued. 
Involuntary extensions, generally—Con. 
When commencing—provisions of act, 
Dec. 13, 1941, and regulations issued 
thereunder, authorizing involuntary 
extension of enlistments in Navy, 
Marine Corps, and Coast Guard for 
war period, clearly indicate that such 
involuntary extensions are not con- 
templated until termination of current 
enlistment, otherwise there would be 
no opportunity for man to reenlist or 
voluntarily extend his enlistment for 
definite period as contemplated by 
said act and regulations 


ENVELOPES: 


See Stationery, envelopes. 

EQUIPMENT: 

Damage, loss, or destruction. See Property, 
private, damage, loss or destruction. 

Exchanges. See Contracts, exchanges, old or 
used equipment, etc. 

Sale of old or used equipment when pur- 
chasing new. See Sales, old or used equip- 
ment, etc., sold when purchas'ng new. 


EVIDENCE: 


Prima facie—administrative estimate of em- 
ployee’s theft indebtedness as constitut- 
ing—where, based upon certain known 
instances of postage overcharges to patrons 
by postal employee, total amount of such 
overcharges wrongfully retained by em- 
ployee has been administratively esti- 
mated on basis of his stamp requisitions 
over 6-month period, there has been estab- 
lished sufficient evidence to support prima 
facie showing of his responsibility for 
amount estimated to have been converted; 
and, under well-established rule, burden 
is on employee to overcome such prima 
facie case by submission of additional facts 
if he is unwiliing to be bound by adminis- 
tratively disclosed facts 

Sufficiency—cost contracts. See Contracts, 
cost contracts, evidence in support of pay- 
ments, 

EXCHANGE: 

Foreign: 

Conversion or reconversion of travel ex- 
pense funds. 

Exchange costs as reimbursable travel 
expense item—where official traveler 
abroad reconvérts to dollars, upon 
leaving particular country, unused 
balance of local funds obtained during 
his stay there, and relation of such 
reconversion to necessities of public 
travel is established by showing that 
amount originally converted bore some 
reasonable relationship to estimated 
official needs (anticipated per diem, 
transportation, and miscellaneous ac- 
tual expenses) of traveler, he may be 
reimbursed—under par. 8 (c), Stand- 
ardized Govt. Travel Regs.—for loss 
sustained by reason of difference 


INDEX DIGEST 


Page | EXCHANGE —Continued. 


Foreign—Continued. 

Conversion or reconversion of travel ex- 

pense funds—Continued. 
between buying rate and selling rate 
for dollars on day of reconversion...-- 

Supporting evidence requirements: 

Where official traveler abroad recon- 
verts to dollars, upon leaving partic- 
ular country, unused balance of 
local funds obtained during his stay 
there, and relation of such reconver- 
sion to necessities of public travel is 
established by showing that amount 
originally converted bore some rea- 
sonable relationship to estimated 
official needs (anticipated per diem, 
transportation, and miscellancous 
actual expenses) of traveler, he may 
be reimbursed—under par. 8 (c), 
Standardized Govt. Travel Regs.— 
for loss sustained by reason of differ- 
ence between buying rate and selling 
rate for dollars on day of reconver- 


Where official traveler abroad recon- 
verts to dollars, upon leaving partic- 
ular country, unused balance of 
local funds obtained to defray travel- 
ing expenses during his stay there, 
his claim for reimbursement for loss 
sustained by reason of difference 
between buying rate and selling rate 
for dollars should be supported by 
showing, by appropriate bank tick- 
ets or other evidence, of rates and 
amounts of both original conversion 
and reconversion, as well as the pre- 
vailing buying rate for dollars on day 
of recon version 

Less relief: 

Applicability to costs of travelers’ checks 
in connection with foreign travel—act 
of Mar. 26, 1934, providing for reim- 
bursement of currency losses incurred 
by officers of Govt. in service abroad 
due to appreciation of foreign currency 
exchange rates over the prevailing rates 
of exchange in effect at time American 
dollar was devalued, doés fot affect or 
control question relating to expense of 
purchasing travelers’ checks incident 
to travel abroad, and to losses sustained 
due to difference between buying and 
selling rates, when excess conversions 
into foreign currency to cover antici- 
pated traveling expenses are reconvert- 
ed into dollars 

Applicability to exchange costs for con- 
version or reconversion of travel ex- 
pense funds—act of Mar. 26, 1934, 
providing for reimbursement of cur- 
rency losses incurred by officers of 
Govt. in service abroad due to appreci- 
ation of foreign currency exchange 
rates over the prevailing rates of ex- 
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Foreign—Continued. 
Loss relief—Continued. 
change in effect at time American 


Page | EXCHANGE—Continued. 
Foreign—Continued. 
Less relief—Continued. 
Payments to dependents in U. 8.—Con. 


dollar was devalued, does not affect or 

control question relating to expense of 

purchasing travelers’ checks incident 
to travel abroad, and to losses sus- 
tained, due to difference between buy- 
ing and selling rates, when excess 
conversions into foreign currency to 
cover anticipated traveling expenses 
are feconverted into dollars 

Appropriation adjustments for errone- 
ous payments made by agency dis- 
bursing funds for another—where, in 
making disbursements in foreign 
country on behalf of another Govt. 
agency, State Dept. disbursing officer 
certified and paid original vouchers 
which contained errors in computa- 
tion of losses due to foreign currency 
appreciation, overpayment is one of 
foreign service funds and appropriation 
adjustment between State Dept. and 
agency concerned should not be made 
until responsibility for overpayment 
has been determined, but, if agency 
concerned requested that involved 
payments be made, it is incumbent 
upon that agency to assume respon- 
sibility of collecting overpayment in 
order that State Dept. appropriation 
and disbursing officer’s account be 
cleared promptly 

Losses on excess travel expense fund 
conversions due to dollar value varia- 
tion—official traveler abroad who re- 
converts to dollars, upon leaving par- 
ticular country, unused balance of 
local funds obtained to defray traveling 
expenses during his stay there may 
not be reimbursed for loss sustained 
by reason of variation in basic value 
of dollar during period local money 
was held by him, as distinguished 
from loss sustained by reason of differ- 
ence between “ae rate and selling 
rate for dollars 

Payments to cid in U.S.: 

In computing exchange loss under act 
of Mar. 26, 1934, and E. O. No. 7972, 
as amended, of employee serving in 
foreign country, if all or a definite 
part of employee’s salary is regularly 
paid directly to his dependent in 
this country—regardless of whether 
method used to accomplish such 
result is by direct payment to de- 
pendent, assignment, or pursuant 
to employee’s power of attorney—it 
must be regarded that such pay- 
ments are to cover an allotment, 
and, as such, are excluded from ex- 
change loss computation by said act 


Where employee serving in foreign 
country requested that his salary 
checks be sent directly to his wife 
in this country who was authorized 
under power of attorney to cash 
them—rather than deposit them to 
his credit for use abroad—any cash 
payments actually so made by 
Treasury to employee’s wife or on 
her order constitute allotment, and, 
as such, may not be considered under 
exchange loss act of Mar. 26, 1934, 
and Executive Order No. 7972, as 
amended, in computing exchange 
losses on salary...............- 


Retirement contributions—in view r of 


provision in E. O. No. 7972, as 
amended, issued pursuant to the ex- 
change loss act of Mar, 26, 1934, that 
losses due to foreign currency appre- 
ciation are payable on employee’s net 
salary—base salary, less any deduc- 
tions for contribution to retirement or 
other fund or on account of percentage 
deductions in compensation or allot- 
ment of pay—exchange loss is not pay- 
able on contributions to Civil Service 
Retirement Fund, allotments for pur- 
chase of war savings bonds, amounts 
deducted for victory tax or withhold- 
ing tax nor on salary deductions re- 
quested or permitted by an employee 
as measure of aid to him in facilitating 
payment of taxes_............ 


Salary deductions for tax purpesee—in 


view of provision in E. O. No. 7972, as 
amended, issued pursuant to the ex- 
change loss act of Mar. 26, 1934, that 
losses due to foreign currency appre- 
ciation are payable on employee’s net 
salary—base salary, less any deductions 
for contribution to retirement or other 
fund or on account of percentage de- 
ductions in compensation or allotment 
of pay—exchange loss is not payable on 
contributions to Civil Service Retire- 
ment Fund, allotments for purchase of 
war savings bonds, amounts deducted 
for victory tax or withholding tax nor 
on salary deductions requested or per- 
mitted by an employee as measure of 
aid to him in facilitating payment of 


Savings bond allotments from salary—in 


view of provision in E. 0. No. 7972, as 
amended, issued pursuant to the ex- 
change loss act of Mar. 26, 1934, that 
losses due to foreign currency apprecia- 
tion are payable on employee’s ‘net 
salary—base salary, Jess any deduc- 
tions for contribution to retirement or 
other fund or on account of percentage 
deductions in compensation or allot- 
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ment of pay—exchange loss is not pay- 
able on contributions to Civil Service 
Retirement Fund, allotments for pur- 
chase of war savings bonds, amounts 
deducted for victory tax or withholding 
tax nor on salary deductions requested 
or permitted by an employee as meas- 
ure of aid to him in facilitating pay- 
ment of taxes....... ceed inten 
Old or used equipment, ete. See Contracts, 
erchanges, old or used equipment, etc. 


FAMILY ALLOTMENT AND AL- 


LOWANCE: 

Advancement above grade for which author- 
ized—payment of quarters allowance for 
dependents pending termination of family 
allowance—in case of enlisted man, with 
dependents, promoted from fourth pay 
grade to third, payment, concurrently, of 
money allowance for quarters for depend- 
ents authorized by sec. 10, Pay Readjust- 
ment Act of 1942, for enlisted men of first 
three grades and family allowance author- 
ized by Servicemen’s Dependents Allow- 
ance Act of 1942 for dependents of enlisted 
men below third pay grade is authorized 
during period between actual change of 
status and date fixed by statute for termi- 
nating family allowance, that is, date dis- 
bursing officer paying it receives notice of 
change in status, ora date prescribed by 
joint regulations of Secs. of War and Navy - 

Dependents of women serving in or with 

military, naval, etc., forces: 

Children: 

Effect of receipt by service-father of 
rental, etc., allowances for depend- 
ent children—where husband of en- 
listed member of Women’sArmy Corps 
is officer or enlisted man in armed serv- 
ices and receiving increased allowances 
on account of their dependent child, 
family allowance benefits authorized by 
Servicemen’s Dependents Allowance 
Act of 1942 to be paid to dependents of 
enlisted personnel of designated grades 
are not payable to child as dependent 
of Women’s Army Corps member..-- 

Family allowance benefits authorized 
by Servicemen’s Dependents Allow- 
ance Act of 1942 for dependents of en- 
listed men of designated grades may be 


216 


military, naval, etc., forees—Con. 
of Women’s Army Corps, upon show- 
ing, as provided in act, that relative is 
dependent on such enlisted member for 
“a substantial portion of his support’’_. 
Effect of receipt by woman member of 
allowance as wife of enlisted man—{fam- 
ily allowance benefits authorized by 
Servicemen’s Dependents Allowance 
Act of 1942 for dependents of enlisted 
men of designated grades may be paid 
to Class B dependents (parent, grand- 
parent, brother or sister) of enlisted mem- 
ber of Women’s Army Corps, even 
though she is receiving said allowance as 
wife of enlisted man, upon showing, as 
provided in act, that relative is depend- 
ent on such enlisted member for ‘‘a sub- 
stantial portion of bis support’... ___. . 
Husband—husband of enlisted member 
of Women’s Army Corps may not be re- 
garded as “dependent” within meaning 
of Servicemen’s Dependents Allowance 
Act of 1942 so as to entitle him to pay- 
ment of family allowance benefits author- 
ized by said act for dependents of en- 
listed personnel of designated grades 


FEDERAL DEPOSIT INSURANCE 


CORPORATION: 


Status of corporation funds—applicability 


of general appropriation restrictions— 
prohibition in sec. 5, act of July 16, 1914, 
against use of appropriated moneys for pur- 
chase, maintenance, repair, or operation 
of motor-propelled passenger-carrying 
vehicles unless specifically authorized by 
law is not applicable to expenditures made 
from regular funds of Federal Deposit 
Insurance Corp. (which are derived from 
assessments, etc , and are not appropriated 
for expenditure) for payments on mileage 
basis to its officers and employees for use 
of privately owned automobiles within the 
corporate limits of their official stations 
while engaged on official business. _.____- 


FEES: 
In general as to refund of fees erroneously 


collected by Govt. officers and employees— 
fees improperly collected as result of fault 
or negligence of Govt. officers or employees 
generally may be refunded. See numerous 
decisions cited... 


Postal matters. See Post Office Depart- 
ment, mails. 

Witnesses. See Witnesses, fees. 

FOREIGN EXCHANGE: 

See Exchange, foreign. 

FOREIGN SERVICE: 

Compensation of personnel. See Compen- 
sation, Foreign Service personnel. 

Filing by officers of affidavit as to non-use of 
mercenary means in obtaining appoint- 
ments. See Affidavits, non-use of mer- 
cenary means in obtaining appointment. 


paid to child of member of Women’s 
Army Corps if child’s father is deceased 
and mother is not remarried, or, in case 
father is not deceased, if child is in fact 
dependent upon his mother 
“Class B’’ dependents generally—family 
allowance benefits authorized by Serv- 
icemen’s Dependents Allowance Act 
of 1942 for dependents of enlisted men of 
designated grades may be paid to class 
B dependents (parent, grandparent, 
brother or sister) of enlisted member 


216 
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Status of officers as “constitutional offi- 


Public—Continued. 


cers”—as appointment or promotion of 
Foreign Service officers is required under 
22 U. 8. Code 4 to be made by President 
by and with advice and consent of Senate, 
such officers are regarded as constitutional 
officers 


FORMS: 


Accounting: 
Appropriations, funds, etc.: 
Correction of errors in charges and 
credits—revised procedure—Gen. Reg 
99, Nov. 20, 1943.......... id adil nome 
Gen. Reg. 100, Oct. 4, 1943.............- 


FRAUD: 


Effect on claims—claim for reduced amount 
after discovery of fraud in original claim— 
restatement of claim for smaller amount 
after discovery by Govt. that original 
claim, supported by false or fraudulent 
evidence, was deliberately presented for 
amount greater than that actually due 
does not eradicate taint or suspicion of 
fraud so as to authorize payment of claim 
in smaller amount 


FUNDS: 


Federal-aid, generally—propriety of allot- 
ment to Federal agencies—funds appro- 
priated by act of June 15, 1943, as amended, 
authorizing grant of Federal funds to 
institutions participating in nurse training 
program partially to compensate for 
expenses incident thereto, may not be 
allotted to St. Elizabeths Hospital or other 

Federal institutions operated with appro- 

priated moneys 

Naval Procurement Fund: 

Establishment as ‘‘no year” fund as 
removing fiscal year limitation on funds 
transferred thereto—provisions in act 
of July 3, 1942, authorizing establishment 
of Naval Procurement Fund and making 
of advance check payments thereto from 
naval appropriations, may not be con- 
sidered as having effect of removing 
restriction of limited period of availa- 
bility of naval appropriations placed 
thereon by Congress at time of appro- 
priation and making such appropriations 
available until expended upon being 
advanced to Naval Procurement Fund— 
a revolving fund not subject to fiscal 
year limitations 

Procedure, generally, for effecting trans- 
fers to—in view of specific provision in 
act of July 3, 1942, that advances of funds 
from naval appropriations to Naval 
Procurement Fund shall be accom- 
plished by advance check payments made 
to the fund, there is no authority to effect 
such advances by transfer and counter 
warrant instead of by means of check... 

Public: 

Disbursements—voucher certification re- 
quirements—Circ. Letter B-31372, A- 
i, Bee Oily Bice cccccccccapancscce 


Postage collections as constituting: 

Erroneous or excessive collections—ex- 
cessive or erroneous postage collections 
constitute postal revenues and, as 
such, are public funds 

In general—under Postal Laws and 
Regulations, all amounts received for 
postage by postal employee in his 
official capacity—regardless of manner 
in which obtained— must be remitted 
or accounted for as postal revenues 
and, as such, constitute “public 


Transfers. See Appropriations, transfers. 


Revolving: 


Composition, in general—revolving fund 
may be not only fund sustained by re- 
payments of funds advanced therefrom 
and any increment accruing from ex- 
penditures from fund but, also, it may 
be a fund which when reduced is re- 
plenished by new funds from specified 


Disposition of repayments, income from 
operations, etc.—Puerto Rico Recon- 
struction Administration Revolving 
Fund—Puerto Rico Reconstruction Ad- 
ministration Revolving Fund created 
by act of Feb, 11, 1936, may be replen- 
ished only from sources specified in act, 
namely, “special fund” also created by 
act and proceeds of disposition of prop 
erty acquired therewith, and, therefore, 
income derived from operations financed 
out of revolving fund, or proceeds of dis 
position of property acquired therewith, 
may not be credited tofund but must be 
covered into general fund of Treasury. 
20 C. G. 280, reconsidered and affirmed. 


Trust: 


National Park Trust Fund: 

Availability, generally, of principal and 
derivative income for expenditure: 
Principal or corpus of gift or bequest 
accepted by National Park Trust 
Fund Board in accordance with act 
of July 10, 1935, may not be disbursed 
by board unless so directed by the 
donor or bequeather, but in order 
that some effect may be given to 
action of respective donors or be- 
queathers in respect of their dona- 
tions or bequests, income from in- 
vestment and reinvestment thereof 
may be considered available for ex- 
penditure for any of purposes au- 

thorized by act 

Use of income from investment and re- 
investment of trust funds given or 
bequeathed to National Park Trust 
Fund Board for particular object or 
purpose in accordance with act of 
July 10, 1935, is confined to partic- 
ular object or purpose for which 
given or bequeathed, but when 
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FUNDS—Continued. 


Trust—Continued. 
National Park Trust Fund—Continued. 
Availability, generally, of principal and 
derivative income for expendi- 
ture—Continued. 
object or purpose of gift or bequest 
is not expressly delineated, income 
from investment or reinvestment 
of the funds comprising gift or be- 
quest may be available for benefit 
generally of National Park Service, 
its activities, or its service 
Working—-services between departments 
andestablishments. See Appropriations, 
transfers, between departments and establish- 
ments. 


GASOLINE AND OIL: 


Credit card use for purchases. See Cards, 
credit. 


GENERAL ACCOUNTING OFFICE: 


Audit—precedent status of audit action— 
action of G. A. O. in audit or settlement of 
account or claim does not constitute de- 
cision of Comptroller General such as ad- 
ministrative and disbursing officers are 
authorized to accept as guides and prece- 
dents in obligating and disbursing public 


Disbursing and certifying officers’ liabiiity 
in general—B-31372, A-51607, Nov. 24, 


Revised, amended, or rescinded—No. 27, 
July 21, 1926, and No. 27—Appendix, 
Apr. 1, 1927, rescinded 

Transportation requests—use on other 
than carrier named in request—pro- 
cedure to be followed to entitle carrier 
to payment—A-14235, July 15, 1943 

Debt collection matters—deferment of col- 
lection proceedings upon waiver by surety 
of statute of limitations—inasmuch as 

courts in construing sec. 2, act of Aug. 8, 

1888—which provides that the surety on 

disbursing officer’s bond shall not be liable 
for officer’s indebtedness unless suit is filed 
witt in 5 years after settlement of officer’s 
acco mt—have strongly suggested that 
said section is jurisdictional and bars action 
after 5-year period has run even though 
surety does not plead limitation, purported 
waiver by surety of statute would not war- 
rant this office in delaying action in case 
where disbursing officer is interned by 
enemy—or any other case—beyond point 
where Govt.’s interests would be jeopar- 


Advance—as obviating necessity for action 
on claim—voucher covering certain 
items of travel expense forwarded by 
head of agency in connection with re- 
avest for advance decision, which vouch- 
er renresents reclaim of items suspended 
in prior payment, is returned with advice 


INDEX DIGEST 
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FICE—Continued. 
Decisions— Continued. 

that it should be forwarded to Claims 
Div. for direct settlement as claim, and 
that if account containing original vouch- 
er has not been forwarded to this office by 
such time, original voucher may be with- 
drawn from such account and forwarded 
for advance consideration with claim -- 

Requests: 
Advance decisions: 

Certifying officers’ request subsequent 
to voucher approval and certifica- 
tion—where question presented by 
certifying officer for decision involves 
not a question of law decision of 
which is necessary to certification of 
voucher but, rather, question as to 
whether amount of voucher in favor 
of carrier previously certified for 
payment should be collected from 
employee, matter is not one proper 
for submission by certifying officer 
under act of Dec. 29, 1941; therefore, 
and since question is one concerning 
administrative responsibility, reply 
is made to head of agency concerned. 

Certifying officer’s right prior to pres- 
entation of voucher for certifica- 
tion—jurisdiction of General Ac- 
counting Office is such that decision 
cannot be rendered to certifying 
officer except on question of law 
specifically involved in voucher 
properly before him for certification. 

Jurisdiction—leaves of absence—adminis- 
trative determinations as to employees 
“a. w. o.1.”—where employee has absented 
himself from work without prior author- 
ization, administrative determination 
after his return to duty that facts and 
circumstances of case are not such as to 
warrant conclusion that he was “‘a. w. o. 
1.,” even though absence was without pay, 
is not subject to review or revision by this 


Regulations: 
Accounting systems—revised procedure— 
No. 100, Oct. 4, 1943 
Appropriations, funds, etc.: 
Accounting and reporting procedure— 
No. 100, Oct. 4, 1943 
Correction of errors in charges and 
credits—revised procedure—No. 99, 
Nov. 20, 1943__..._.- 
Transfers— revised quecedare—No. 98, 
ta icondnnea cute Gane 
Government salary tables: 
Bond purchases—No. 54, Supp. 17, Oct. 
30, 1943...._._. ce apatthaiabebemscaiets 
Fractions of a cont ‘qampatetions—No. 
54, Supp. 17, Oct. 30, 1943. 
Retirement deductions—No. 54, Supp. 


Tax deductions—income tax withhold- 
ing— No. 54, Supp. 17, Oct. 30, 1943. _. 


Page 
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FICE—Continued. 
Regulations—Continued. 
Government salary tables—Continued. 

War emergency general salary increases 
—No. 54, Supp. 17, Oct. 30, 1943. 

Pay rolis: 

Automatic and meritorious promotion 
data requirements—No. 34, Supp. 10, 
Aug. 31, 1943. 

Salary allotment deductions—employees 
outside U. S.—No. 101, Oct. 9, 1943... 

Salary tax deductions: 

Employee family status designations— 
No. &, Supp. 17, Oct. 30, 1943. 
Nonresident aliens—No. 96, Supp. 3, 


Rescission of requirement for furnishing 
to Civil Service Commission of copy of 
schedules of collections, voucher de- 
ductions, etc.—No. 87, Supp. 1, July 


Revised, amended, or rescinded: 

No. 54, Supps. 12, 13, 14, 15, Aug. 17, 
Nov. 23, Dec. 29, 1942, and May 8, 1943, 
respectively, superseded 

No. 78—Revised, Aug. 17, 1937, rescinded 


No. 86—Revised, June 11,1937,amended. 996 
No. 87, June 25, 1936, amended 
No. 87, June 25, 1936, rescinded in part - 
No. 97, Apr. 13, 1943, amended 
Salary deductions: 


Allotments—employees outside U. S.— 
No. 101, Oct. 9, 1943 : 
Bond purchases—No. 54, Supp. 17, Oct. 


Income tax withholding: 
No. &, Supp. 17, Oct. 30, 1943 
Nonresident aliens—No. 96, Supp. 3, 


Retirement fund: 
No. 54, Supp. 17, Oct. 30, 1943. 
Recording requirements, adjustments 
for errors, ete.—No. 87, Supp. 1, 
July 12, 1943 
Taxes: 
Exemption certificates—accountability 
record procedure—N 0. 100, Oct. 4, 1943_ 
Government exemption from Federal ex- 
cise taxes—No. 86—Revised, Supp. 1, 


Salary deductions. See General Account- 
ing Office regulations, salary deduc- 
tions. 

Transportation: 

Bill of lading forms and procedure—ex- 
tension of time for use of old forms— 
No. 97, Supp. 1, Dec. 8, 1943 

Bills of lading—accountability record 
procedure— No. 100, Oct. 4, 1943 

Requests—accountability record proce- 
dure—No. 100, Oct. 4, 1943____......... 

War emergency general salary increases— 

No. 54, Supp. 17, Oct. 30, 1943 


FICE—Continued. 


Settlements: 


Advance decision as obviating necessity 
for action on claim—voucher covering 
certain items of travel expense forwarded 
by head of agency in connection with re- 
quest for advance decision, which vouch- 
er represents reclaim of items suspended 
in prior payment, is returned with ad- 
vice that it should be forwarded to 
Claims Div. for direct settlement as 
claim, and that if account containing 
original voucher has not been forwarded 
to this office by such time, original 
voucher may be withdrawn from such 
account and forwarded for advance con- 
sideration with claim 

Correction of errors in charges and credits 
in accounts current—revised procedure— 
Gen. Reg. 99, Nov. 20, 1943 

Erroneous—disbursing officer's liability 
for payments pursuant to—where em- 
ployee’s indebtedness to Govt. arose on 
basis of certificate of settlement by this 
office erroneously allowing employee a 
special per diem contrary to terms of his 
travel orders, there is no authority to 
charge disbursing officer’s account for 
unlawful payment__.__..........-...... 

Payments by disbursing, etc., officers in 

lieu of: 

Unpaid war emergency general salary in- 
creases: 

Administrative office may process 
short payments of compensation, 
resulting from administrative error 
in denying its contract employees 
benefits of overtime and additional 
compensation act of Dec. 22, 1942, 
and War Overtime Pay Act of 1943, 
retroactively effective to Dec. 1, 1942, 
to employees who are now in service, 
provided there is an appropriation 
from which payments may be made, 
but no payments may be made to 
employees not now in service who 
have filed no claim therefor 

While the Navy Dept. is not required 
to take initiative in adjusting short 
payments of compensation resulting 
from administrative error in denying 
its contract employees benefits of 
War Overtime Pay Act of 1943, it is 
entirely proper to do so—payments 
to be made by disbursing officer— 
provided employees are now on rolls- 

Precedent status—action of G. A. O. in 
audit or settlement of account or claim 
does not constitute decision of Comp- 
troller General such as administrative 
and disbursing officers are authorized to 
accept as guides and precedents in obli- 


gating and disbursing public moneys. -- - 
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GRATUITIES: Page 
Aviation reserve officers’ lump sum pay- 
ments. See Pay, aviation duty, aviation 
reserve officers’ lump sum payments. 
Enlistment allowance: 
Accrual date, generally—right of enlisted 















men to enlistment allowance upon re- 
enlistment or extension of enlistment 
accrues, if at all, on effective date of re- 
enlistment or extension .............. 


Reenlistment or extension of enlistmen 


during period of temporary promotion: 
Navy enlisted man who, in good faith 
and without knowledge of prior ap- 
pointment as temporary warrant of- 
ficer under act of July 24, 1941, extended 
his enlistment during interval between 
date of issuance of temporary appoint- 
ment and date of actual acceptance 
thereof, may elect to receive either pay 
and allowances, including reenlistment 
and travel allowances, of his enlisted 
grade up to date he actually accepted 
temporary appointment, or pay and 
allowances of his temporary grade or 
rank from date of his appointment 
thereto as authorized by sec. 5, act of 
June 30, 1942. 21 C. G. 991; 22 id. 548, 
Catinginet sq. utente iis 
Where Navy enlisted man extended his 
enlistment while serving as temporary 
officer under act of July 24, 1941, and 
subsequently reverted to his perma- 
nent enlisted status upon revocation 
of temporary appointment, such re- 
version does not retroactively operate 
to entitle him, as of date within tenure 
of temporary office, to enlistment 
allowance which on date of enlistment 
extension was denied to him by provi- 
sion in sec. 7 (a) of said act limiting per- 
sons holding temporary commissions 
under act to pay and allowances au- 
thorized for position temporarily oc- 
cupied. 23 C. G. 37, distinguished 


Time to be included in enlistment from 


which last discharged: 
Involuntary detention periods—where, 
at expiration of voluntary enlistment 
period, Navy enlisted man was de- 
tained in service under authority in act 
of Dec. 13, 1941, involuntarily to extend 
enlistments in time of war, period of 
detention may be included, upon sub- 
seguent discharge and voluntary re- 
enlistment, in determining ‘‘the num- 
ber of years served in the enlistment 
period from which he has last been 
discharged” within meaning of sec. 10, 
Pay Readjustment Act of 1942, for 
purpose of computing enlistment allow- 
ance payable under that section for 
elated 
Periods in temporary higher rank after 
normal expiration of enlistment—in 
computing enlistment allowance under 
sec. 10, Pay Readjustment Act of 1942, 
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GRATUITIES— Continued. 
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Enlistment allowance—Continued. 
Time to be included in enlistment from 
which last discharged—Continued. 
amount of which is based on number of 
years served in enlistment from which 
last discharged, Navy enlisted man 
who, after expiration of six-year period 
for which he had enlisted, was contin- 
ued in temporary warrant rank to 
which he was appointed under author- 
ity of act of July 24, 1941, and who was 
discharged and reenlisted after revoca- 
tion of temporary appointment and 
reversion to enlisted status, may count 
entire time served in temporary rank 
as time served in the enlistment from 
which discharged. 
Six months’ death: 
Scope of statutory provisions respecting 
payment upon finding of death of per- 
sons previously reported as missing in 
action, ete.: 

As authorizing payment upon finding of 
death of civilian employees—in ab- 
sence of other provisions of law author- 
izing payment of six months’ death 
gratuity upon death of civilian em- 
ployees, provision in sec. 5, act of Mar. 
7, 1942, as amended, with respect to 
payment of six months’ death gratuity 
provided by law following finding of 
death of persons reported as missing, 
missing in action, etc., may not be 
regarded as authorizing payment of 
such gratuity upon finding of death of 
civilian employee reported as missing 

In general—provision in sec. 5, act of 
Mar. 7, 1942, as amended, with respect 
to payment of six months’ death gratu- 
ity provided by law upon finding of 
death of persons missing, missing in 
action, etc., does not enlarge classes of 
persons on account of whom death gra- 
tuity is payable, but, rather, author- 
izes payment of said gratuity only with 
respect to classes of personnel on whose 
account specific provision is made by 
other statutes____. sks ituntseteen 

Unmarried minor children—legal rela- 
tionship of parent and child severed by 
adoption—minor child of divorced Army 
enlisted man who was legally adopted by 
its mother and step-father prior to man’s 
death may not be regarded as enlisted 
man’s child at time of death, within 
meaning of six months’ death gratuity 
statute of Dec. 17, 1919, as amended, and, 
therefore, payment of said gratuity on 
behalf of such adopted child is unauthor- 

Women’s Army Corps beneficiaries’ rights 
generally—husband—six months’ death 
gratuity benefits payable under act of 
Dec. 17, 1919, as amended, to widow, 
child, or other previously designated 
dependent relative of deceased officer or 
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GRATUITIES— Continued. 
Six months’ death—Continued. 
enlisted man of Army may be paid to 
surviving husband of deceased member 
of Women’s Army Corps to exclusion of 
child or designated relative 
HOLIDAYS: 
See Sundays and Holidays. 
HOSPITALS: 
See, also, Medical Treatment generally. 
Nurses’ aides—services by Federal em- 
ployees after regular hours of work—ap- 
plicability of dual compensation and vol- 














St. Elizabeths. See St. Elizabeths Hospital. 
HOUSEHOLD EFFECTS: 
Packing, crating, hauling and shipping. See 
Transportation, household effects. 
HOUSING: 
Federal payments in lieu of taxes. See 
Payments, in lieu of tares. 
Renting to Government personnel: 
Availability for rental to commissioned 
personnel—under acts of Sept. 9 and 

Oct. 14, 1940, as amended, authorizing 

Army, Marine Corps, Navy and Coast 

Guard officers not above grade of cap- 

tain or lieutenant, senior grade, to oc- 

cupy on rental basis quarters in Govt.- 
owned low-cost defense houses con- 
structed under authority of said acts, 
officer promoted above eligible grade 
while occupying such 9 house may not 
be permitted to continue indefinitely 
to occupy it on rental basis, but may 
continue such occupancy only until ex- 
piration of rental term current at time of 
such disqualification, or until expiration 
of reasonable time to permit him to find 
suitable quarters elsewhere . ........ ...- 
Effect on officer’s right to rental allowance. 
See Quarters, rental allowance. 
HUSBAND AND WIFE: 
Divorce. See Divorce. 
Marriage: 
Annulment. See Annulment of Marriage. 
Common-law: 

Cohabitation in State not recognizing 
common-law marriage following in- 
valid ceremonial marriage in another 
State—where Army officer who was 
divorced in Virginia remarried in Flor- 
ida within six-month prohibited 
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Marriage—Continued. 
Common-law—Continued. 


to entitle officer to rental and subsist- 
ence allowances on account of second 


Rental, subsistence, etc., allowances: 


Naval Reserve enlisted man who en- 
tered into verbal agreement with 
woman to become husband and wife 
and maintained alleged common- 
law relationship with her in State 
where common-law marriages are 
not recognized may not be regarded 
as having a “lawful wife” within 
meaning of sec. 4, Pay Readjustment 
Act of 1942, so as to entitle him to 
payment of monetary allowance in 
lieu of quarters on account of lawful 


Where Army officer who was divorced 
in Virginia remarried in Florida with- 
in six-month prohibited period and 
it is not shown that parties to 
second marriage continued to live as 
husband and wife in Florida—which 
recognizes common-law marriages— 
after Virginia divorce became final, 
but, rather, record indicates that offi- 
cer is now stationed in Tennessee 
where common-law marriages are not 
recognized, cohabitation in Tennes- 
see after removal of impediment to 
marriage may not be regarded as 
having ripened attempted Florida 
marriage into valid common-law 
marriage, so as to entitle officer to 
rental and subsistence allowances on 
account of second marriage 


Validity: 
Marriage by mail—contract of marriage 


entered into by mail between Army 
officer stationed overseas and his fi- 
ancée residing in this country—both of 
whom are domiciled in State (Penna.) 
where common-law marriages are 
valid—will be considered by this 
office, for purposes of officer’s claim for 
increased rental and subsistence allow- 
ances as for officer with dependents 
(awful wife), as establishing marriage 
valid under laws of Penna__-..-.....-- 
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period and it is not shown that par- 
ties to second marriage continued to 
live as husband and wife in Florida— 
which recognizes common-law mar- 
riages—after Virginia divorce became 
final, but, rather, record indicates that 
officer is now stationed in Tennessee 
where common-law marriages are not 
recognized, cohabitation in Tennessee 
after removal of impediment to mar- 
riage may not be regarded as having 
ripened attempted Florida marriage 
into valid common-law marriage, so as 


Requisites in general. ____.............. 
What law governs—general discussion__ 
INTERNATIONAL LAW: 

General rule as to applicability to foreign 
sovereign of laws and regulations relating 
to local contracts of employment—Navy 
Dept. is not required to comply with 
Brazilian Social Security laws, requiring 
pay roll deductions and employer con- 
tributions, where Brazilian Nationals are 
employed as civilian employees by Navy 
Dept. in Brazil, as it is recognized general- 
ly that reciprocal immunity between 

Sovereign States is granted by Interna- 
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INTERNATIONAL LAW—Continued. Page | LEASES—Continued. 


tional Law from any obligation imposed 
by laws relative to social insurance and 
contracts of employment 
INVOICES: 
See Vouchers, invoices. 
JOINT SERVICE PAY ACT: 
See Pay. 
LEASES: 

Acceptance of offer pending execution of 
forma] lease—obligation of parties upon 
acceptance, im general—acceptance by 
Govt. of proposal offering to lease space for 
Post Office Dept. use at specified annual 
rental, subject to form of lease used by 
P. O. Dept., results in binding contract 
obligating both parties to perform in 
accordance therewith, even though Stand- 
ard Form Govt. lease as modified for use 
by P. O. Dept. has not been executed on 


Conflicting provisions—construction in gen- 
eral—lease provisions which are apparent- 
ly conflicting must be reconciled if possi- 
ble by a reasonable interpretation 

Damages: 

See, also, Leases, repairs and improvements. 

Lessee’s liability generally—although there 
is no express provision in contract 
(Proposal and acceptance) as to waste 
or damage, in leasing property there 
arises, in absence of express provision 
otherwise, implied obligation on part of 
lessee to so use property as not unneces- 
sarily to injure it—that is, against 
damage due to willful or negligent con- 
duct of lessee—and such implied obliga- 
tion is part of contract as much as if 
expressly incorporated therein 

Intention of the parties—tiability of party 
responsible for not expressing—any 
failure of Jease to express full intention of 
one of leasing parties cannot be overcome 
by a construction in favor of party drafting 


Rent: 

Appropriation availability—District of 
Columbia space. See Leases, rent, Dis- 
trict of Columbia space, appropriation 
availability. 

District of Columbia space: 

Appropriation availability—specific au- 
thority of law required by act of Mar. 
3, 1877, before appropriations may be 
used for rental of any building, or part 
of any building, in Dist. of Col. need 
not be contained in appropriation act 
itself but may appear elsewhere if 
clearly applicable to appropriation 
sought to be charged, provided appro- 
priation is made in general terms, and, 
therefore, as Emergency Price Control 
Act of 1942, as amended, specifically 
authorizes “rent at the seat of govern- 
ment’’--although it appropriates no 
funds therefor—current appropriation 


Repairs and improvements: 


Rent—Continued. 


District of Columbia space—C ontinued. 
providing funds for all necessary 
expenses in carrying out provisions of 
said act may be considered available 
for rental of space in Dist. of Col 

Necessity for clearance from Public 
Buildings Administration—in view of 
provision of act of Mar. 1, 1919, as 
amended, and regulations issued 
thereunder, granting to Public Build- 
ings Adm., with certain exceptions, 
absolute control of and allotment of 
all space in public buildings owned or 
leased by U. 8. in Dist. of Col., this 
office may not approve payment for 
rental of privately owned space in 
District for official conference purposes 
unless and until it be shown that 
appropriate clearance has been ob- 


Limitations—storage space. See Storage, 
public property, rental limitations. 
Withholding—lessor’s failure to maintain 
premises in tenantable condition— 
where, under lease providing that lessor 
shall maintain premises in good repair 
and tenantable condition, and that 
Postmaster General may cancel lease if 
building becomes unfit for use as post 
office or cease to pay rent until building 
is put in satisfactory condition, it is 
administratively determined that pres- 
ence of rats has made building unfit for 
use as post office, rental should be with- 
held until premises have been placed in 
satisfactory condition, or lease may be 
cancelled as provided therein, should 
lessor refuse to take appropriate steps to 
rid premises of rats when called upon to 
GRO suncncithintiie odteliwde 
Damages resulting from Government 
employees’ negligence— Government lia- 
bility—where, under lease for rental of 
premises by Post Office Dept. expressly 
relieving lessor of responsibility for re- 
pairing damage caused by negligence of 
Govt. employees, heating plant was 
damaged beyond repair within lease 
term through negligence of Govt. em- 
ployee, it is incumbent upon Govt. to 
effect installation of new heating plant 
without expense or contribution from 
lessor, even though plant at time of des- 
truction was forty percent depreciated, 
if it be administratively determined that 
new heating plant is required to heat 
premises during remainder of lease term. 
Good repair continuance clause: 
Lessor’s liability for maintaining prem- 
ises vermin free: 
Where, under lease providing that 
lessor shall maintain premises in 
good repair and tenantable condi- 
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Page 
Repairs and improvements—C ontinued. Termination—Continued. 


Good repair continuance clause—Con. 
Lessor’s liability for maintaining prem- 
ises vermin free—Continued. 

tion, and that Postmaster General 
may cancel lease if building becomes 
unfit for use as post office or cease to 
pay rent until building is put in satis- 
factory condition, it is administra- 
tively determined that presence of 
rats has made building unfit for use 
as post office, rental should be with- 
held until premises have been placed 
in satisfactory condition, or lease 
may be cancelled as provided there- 
in, should lessor refuse to take ap- 
propriate steps to rid premises of 

rats when called upon to do so 
While rule of caveat emptor ordinarily 
applies between landlord and tenant 
and there is no implied covenant 
or warranty that premises are safe 
for habitation and occupation, under 
lease requiring lessor to maintain 
premises in tenantable condition 
during continuance of lease, it is 
lessor’s obligation, rather than that 
of Govt., to secure professional exter- 
minator to rid premises of rats when 
ordinary methods have been unsuc- 


Lessor’s failure to maintain premises in 
tenantable condition—where, under 
lease providing that lessor shall main- 
tain premises in good repair and tenant- 
able condition, and that Postmaster 
General may cancel lease if building 
becomes unfit for use as post office or 
cease to pay rent until building is put 
in satisfactory condition, it is adminis- 
tratively determined that presence of 
rats has made building unfit for use as 
post office, rental should be withheld 
until premises have been placed in satis- 
factory condition, or lease may be can- 
celled as provided therein, should lessor 
refuse to take appropriate steps to rid 
premises of rats when called upon to do 


Partial cancellation after effective date of 
rene wal—Government liability for dam- 
ages—where lease contains two provi- 
sions, one for cancellation of lease or any 
portion thereof at termination of any 
annual renewal date upon 90 days’ 
written notice, and other reserves to 
Govt. option of renewal for another fiscal 
year upon 90 days’ written notice, Govt. 
may not, after exercising option of re- 
newal of entire lease for another fiscal 
year, effect partial cancellation by issu- 
ance of cancellation notice effective at 
other than termination of effective an- 
nual renewal date, and such attempted 


partial cancellation will not operate te 
relieve Govt. from liability for any dam- 
ages incident to abandonment of part of 
building prior to annual renewal date_- 


LEAVES OF ABSENCE: 
Annual: 


Accrual: 
During leave without pay status: 
Accrual rights as depending upon re- 
tention of employment status—pro- 
visions of secs. 10, Annual and Sick 
Leave Regulations, respectively, as 
to accrual of leave while employee 
is in non-pay status due to leave 
without pay or furlough relate only 
to periods of leaves of absence with- 
out pay granted while employee 
retains status of civilian employee of 


Periods of absence on account of mili- 
tary duty—provisions of secs. 10, An- 
nual and Sick Leave Regulations, 
respectively, as to accrual of leave 
while employee is in non-pay status 
due to leave without pay or furlough 
relate only to periods of leaves of 
absence without pay granted while 
employee retains status of civilian 
employee of Govt. and have no appli- 
cation to periods of absence while he 
is in military service or periods be- 
tween termination of his military 
service and restoration to civilian 


Separate periods or cumulative period 
as determinative of effect on leave 
credit—sec. 4.3, Annual and Sick 
Leave Regs., respecting reductions 
in annual leave credit of permanent 
employee when absent on leave 
without pay 15 or more days during 
calendar year, contemplates that re- 
ductions of credit for annual leave 
shall be computed upon aggregate or 
cumulative period of leave without 
pay during calendar year 

Suspension from duty. See Leaves of 
Absence, annual, accrual, suspension 
from duty. 

During war-industry service—postal 
employees generally—Postal em- 
ployees—regular or substitute—who 
are reinstated or reassigned in Postal 
Service pursuant to War Service Reg- 
ulations after service in private In- 
dustry engaged in war effort are not en- 
titled to time credit for periods of serv- 
ice in private industry for sick and an- 
nual leave accrual purposes. ..._...- 

Effect of change in definition of ‘‘perma- 
nent employee’’—in case of employee 
who was appointed for one year on 
Dec. 1, 1943, and, hence, having been 
appointed for definite period in excess 
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ployee” as defined in Annual Leave 
Regulations then in effect, the revised 
leave regulations effective Jan. 1, 1944, 
defining “permanent employees’ as 
those, among others, appointed for def- 
inite periods in excess of one year, 
have effect of changing status of em- 
ployee from permanent to temporary 
for leave accrual purposes on and after 


Manner of crediting—provision in sec. 


4.1 (a), Annual and Sick Leave Regs., 
that leave shall be credited in units of 
hours on basis of established workday 
and fractional parts of hour that equal 
or exceed % hour shall be counted as 
one hour and fractions of less than 4 
hour shall be disregarded, is a general 
provision applicable to all computa- 
tions which may be necessary in deter- 
mining credit of leave due employee, 
including computations of annual 
leave credits in multiples of hourly 
equivalent of 4% day under sec. 2.1___- 


Monthly, quarterly, fractional month, 


etc., credits: 
Effect of suspension from duty or 
other leave without pay: 
Provision of sec. 4.3, Annual and 
Sick Leave Regs., requiring reduc- 
tion in annual leave credits for each 
period of leave without pay of 15 or 
more days during calendar year 
plus a further reduction of one-half 
day whenever absence totals 90 
days, does not affect granting of 
the one-half day quarterly credit 
authorized under section 2.1 (a) of 
the regulations until an employee 
has been on leave of absence with- 
out pay a total of 90 days in the 
ST + 
Reduction in leave credit required 
under sec. 4.4, Annual and Sick 
Leave Regulations, for period of 
suspension for disciplinary reasons 
in excess of 3 days, and reduction 
required by sec. 4.3 of said regula- 
tions on account of leave of ab- 
sence without pay of 15 or more 
days during calendar year, should 
be made separately, otherwise 
there would result a double reduc- 
Reduction in leave credits required 
by sec. 4.4, Annual and Sick Leave 
Regs., for periods of suspension in 
excess of 3 days should be based 
upon minimum credits, author- 
ized by tables issued in connection 
with Civil Service Commission 
Departmental Circular No. 471, 


etc., credits—Continued. 
Effect of suspension from duty or 
other leave without pay—Con. 
which would have been earned 
during number of days of suspen- 
sion had employee worked, i. e., 
reduction of 4 hours’ annual leave 
credit should be made for suspen- 
sion of permanent employee of 
from 4 through 14 days, reduction 
of 8 hours for from 15 through 21 
days, etc., together with reduc- 
tion in sick leave credit on basis 
of sick leave table shown for per- 
manent employees............ 
Where proper reductions in annual 
leave credit have been made pur- 
suant to sec. 4.4, Annual and Sick 
Leave Regs., for period of suspen- 
sion for disciplinary reasons which 
is in excess of three days, or pur- 
* suant to sec. 4.3 on account of 
leave of absence without pay of 15 
or more days during calendar year, 
requirements of regulations in this 
respect have been satisfied, and, 
therefore, to deny, in addition 
thereto, one-half day quarterly 
leave credit authorized under 
sec. 2.1 (a), for employees who 
were continuously employed for 
entire quarter, would result in 
double reduction in leave credit 
and is unauthorized 
Employee in leave status at end of 
quarter—one-half day annual leave 
credit authorized under sec. 2.1 (a), 
Annual Leave Regs., for employees 
continuously employed for entire 
quarter may be credited to employee 
on rolls of department or agency at 
end of quarter, irrespective of 
whether he is in active duty or leave 
status. a alee 
First year of service—while it is with- 
in administrative discretion to deny 
permanent employees monthly cred- 
it of annual leave until expiration of 
month in which it accrues, under 
sec. 2.3, Annual Leave Regs., pro- 
viding that employees during first 
year of service shall not be granted 
leave in excess of amount accrued to 
their credit, the monthly credit of 2 
days’ annual leave may be allowed 
to such employees during their first 
year of service at t eginning of month 
in which it accrues--_-_...........- . 
Temporary employees—under sec. 2.1 
(t), Annual Leave Regs., providing 
that temporary employees may be 
credited 24 days’ leave for each 
month of service, temporary em- 
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etc., credite—Continued. 
ployees, after first month of service, 
may be credited with 2% days’ 
annual leave at beginning of month 
in which it accrues, but, of course, 
it is within administrative discre- 
tion to deny such employees month- 
ly credit of annual leave until ex- 
piration of month in which it 
30 days’ service in 31-day month— 
permanent employee who is paid 
for 30 days—a month’s salary—for 
third month of quarter having 31 
days (quarters ending in March or 
December) and who continuously 
has been employed from January 1, 
may be considered, even though 
last day of service is on 30th day of 
month, as having been “continu- 
ously employed for the entire quar- 
ter-year ending in such months” 
within sec. 2.1 (a), Annual Leave 
Regulations, so as to entitle him to 
full monthly and quarterly annual 
leave credit authorized therein. ___. 
Under sec. 2. 1 (a), Annual Leave Regs. 
providing that in crediting annual 
leave to permanent employees, min- 
imum ¢redit for leave shall be hourly 
equivalent of % day and that addi- 
tional credits shall be in multiples 
thereof, permanent employee who 
was appointed on Jan. 1, 1944, and 
resigned Apr. 20, 1944, (during which 
there actually accrued 7 days, 6 
hours, and 40 minutes annual leave), 
is entitled to leave credit of 7 days, 
4 hours—not 7 days, 7 hours—that is, 
2 tiys each for Jan., Feb., and 
March, % day (4 hours) on Mar. 31 
(end of quarter), and one day (8 
hours) for service during period Apr. 
1 through 20___- 


Suspension from duty: 


Suspicion of subversive activities: 
Under sec. 3, act of Dec. 17, 1942, pro- 
viding that War Dept. employees 
suspended for suspected subver- 
sive activities may be allowed, 
upon reinstatement, compensation 
in amount not to exceed difference 
between amount they normally 
would have earned during period 
of suspension and their interim 
net earnings, employee so rein- 
stated, regardless of amount of his 
interim net earnings, may be re- 
garded as having received his com- 
pensation from Govt. for accrual 


Suspicion of subversive activities—Con. 
War Dept. employee who was sus- 
pended from duty pending investi- 
gation of suspected subversive ac- 
tivities, but who was subsequently 
reinstated by Sec. of War with 
compensation for entire period of 
suspension, under authority of sec. 
3, act of Dec. 17, 1942, is entitled to 
credit for leave earned during en- 
tire period of suspension 
Where War Dept. suspended em- 
ployee pending investigation of 
suspected subversive activities 
and Sec. of War, under discretion- 
ary authority vested in him by sec. 
3, act of Dec. 17, 1942, reinstated 
employee without authorizing 
compensation for period of sus- 
pension, such period should be re- 
garded as leave of absence without 
pay, and, therefore, annual leave 
accrues during such period only in 
accordance with terms and condi- 
tions of sec. 10, Annual Leave Keg- 
ulations, respecting accrual of 
leave during non-pay status. ..... 


Advances: 
Compensation adjustments for excess. 


See Leaves of Absence, annual, compen- 
sation adjustments for excess. 


Employees anticipating early retire- 


ment—under sec. 2.1 (a), Annual 
Leave Regs., providing that perma- 
nent employees may be credited with 
26 days’ annual leave at beginning of 
calendar year in lieu of monthly credit, 
in cases where known at time of grant- 
ing annual leave that employec is to re- 
tire before close of calendar year, em- 
ployee may not be credited or granted 
leave in advance of amount authorized 
to be earned up to date it is known he 
is to retire 


Restoration of prior debit for unliqui- 


dated advances upon return from 
military duty—when former employee 
is restored to civilian position, or to 
position of like seniority, status and 
pay under terms and conditions of 
Selective Training and Service Act of 
1940, he is to be considered as having 
been on furlough or leave of absence 
during period of active military serv- 
ice, and is to be restored with same 
leave status (as to both credits and 
debits) as he had when he left civilian 
position to enter active military serv- 


After separation from service—compensa- 
tion equivalent payments. See Leaves 
of Absence, annual, compensation equiva- 
lent payments, separation from service. 


of leave purposes so as to entitle 
him to credit for leave earned dur- 
ing entire period of suspension ---. 
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entitlement, in general—personnel of 
American National Red Cross are not 
“civilian officers and employees of the 
United States’ within meaning of secs. 
1, annual and sick leave acts of Mar. 14, 
1936, respectively, and, accordingly, such 
personnel are not to be regarded as com- 
ing within any of provisions of said acts 
or Executive regulations issued pursuant 


Entry into essential war enterprise—in 
view of fact that certain regulations 
grant reemployment benefits to em- 
ployees entering public or private en- 
terprise connected with conduct of the 
war upon substantially same basis as 
granted by law to employees entering 
active military or naval service, and as 
leave of absence without pay may be 
granted under sec. 4.8 (a) of leave regu- 
lations for such purpose for period not 
to exceed 12 months even though em- 
ployee has annual leave to his credit, 
employee transferred with such reem- 
ployment benefits need not be regarded 
as separated from civilian position so 
as to require refund for overdrawn 
leave at time of transfer______.______._- 

Entry into military, naval, etc., service— 
entry of employee into active military 
or naval service without break in serv- 
ice is not to be regarded as “‘separation” 
within meaning of sec. 4.7 of Annual 
and Sick Leave Regulations effective 
Jan. 1, 1944, requiring employee who is 
indebted for advance annual and sick 
leave at time of his separation from 
civilian service to refund amount paid 
him for such excess leave 

Leave deficiencies at end of year—under 
proviso of sec. 2.1 (a), Annual Leave 
Regs., “‘that should an employee sep- 
arate from the service before the expira- 
tion of the calendar year, such credit 
will be reduced proportionately”— 
which proviso substantially corre- 
sponds to sec. 4 (a) of old regulations— 
if employee is granted annual leave 
which is not subsequently earned dur- 
ing that calendar year, adjustment is 
required at end of calendar year—there 
being no authority to carry over unac- 
crued annual leave from one calendar 
year as charge against annual leave 
accruing in next calendar year 

Separation from service : 

“Leave on leave”’ erroneously granted— 
under Annual and Sick Leave Regs. 
effective Jan. 1, 1944, employee does 
not in any case earn leave on leave 
granted over a period immediately 
preceding separation from service, 
and if leave on leave has been granted 


Continued. 

Separation from service—Continued. 
erroneously because of fact that ad- 
ministrative office had no advance 
information that the employee in- 
tended to resign at the termination of 
his leave, charge properly is for as- 
serting against employee for over- 
drawn leave representing amount of 
compensation which actually was 
paid for period of leave on leave 

Recovery by set-off of retirement de- 
ductions—indebtedness of a former 
employee for overdrawn leave, on 
and after July 1, 1943, upon separa- 
tion from service may be recredited 
to applicable salary appropriation 
by set off against retirement fund 
credit—otherwise available for set 
off—only to extent of net amount 
of salary (including 5 percent cred- 
ited for retirement), after deduction 
of amount withheld under Current 
Tax Payment Act of 1943, during 
period of overdrawn leave; but in 
order that amount paid from salary 
appropriation be fully restored by 
recrediting, also, amount withheld 
for tax, matter should te referred to 
the Claims Division of this office for 
appropriate action. 22 Comp. Gen. 
OE ccnen dititenmarintinnanite ‘ 

Regulations controlling—amount to 
be refunded by employee for over- 
drawn or excess annual leave upon 
his separation from service should 
be computed under leave regulations 
in force at the time the leave was 


Retirement—where, 
with sec. 2.1 (a), Annual Leave 
Regs., permanent employee was 
advanced full 26 days’ annual leave 
for calendar year, and it was not 
then known that employee was to 
retire before end of year, there is no 
requirement under sec. 4.7 of regu- 
lations that he refund or have de- 
ducted from his salary the value of 
excess advance leave at time of 


employee subsequently will trans- 
fer without “break in service”: 

If employee is indebted for over- 
drawn annual leave at time of his 
resignation in one agency, and 
agency believes, but does not 
know, that employee will be re- 
employed in another department 
or agency without “break in 
service” (that is, within less than 
30 days) collection for overdrawn 
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Situations involving doubt whether 
employee subsequently will 
transfer without “break in 
service’”—Continued. 

leave should be made from em- 
ployee’s last salary check in ac- 
cordance with provisions of sec. 
4.7 of Annual and Sick Leave 
Regs., instead of withholding 
action pending information as 
to employee’s reappointment in 
another agency without break in 
service for purpose of transferring 


Under sec. 4.11 of Annual and Sick 


Leave Regs., if temporary em-_ 


ployee resigns in one agency while 
indebted for overdrawn annual 
leave, and agency believes, but 
does not know, that employee 
will be reemployed in another 
agency in permanent position 
without “break in service’’ (that 
is, within less than 30 days) 
amount due for overdrawn leave 
should be collected from employ- 
ee’s last salary check in accord- 
ance with sec. 4.7, instead of 
withholding action pending in- 
formation as to employee’s re- 
appointment in another agency for 
purpose of transferring leave charge 
thereto pursuant to sec. 4.11 
Sundays and holidays. See Sundays 
and Holidays, leaves of absence, annual, 
salary and leave computations. 


Compensation equivalent payments: 


Concurrent military pay. See Compen- 
sation, double, civilian employees on 
military duty, leave payments. 
Concurrrent with other compensation. 
See Compensation, double, leaves of ab- 
sence. 

Separation from service: 

Cooperative employees—cooperative 
employees, employed under super- 
vision and control of Dept. of Agri- 
culture for half of the year (during 
which they are regarded as Federal 
employees) and under supervision 
and control of State or other cooper- 
ating agency for remainder of year 
(during which they are not regarded 
as Federal employees), who resign 
while serving with cooperating 
agency to accept non-governmental 
work, may not be restored to Federal 
positions solely for purpose of grant- 
ing accumulated annual leave earned 
by them under their previous Fed- 


Employee’s status during terminal 
leave—employee who is separated 
from the service and paid for his 
accrued annual leave is to be re- 
garded during period of terminal 
jeave as having remained in service 
of agency in which he last served; 
retirement deductions are required 
to be made from such payment; and 
no payment may be made if in con- 
travention of dual compensation 


Granting of unused leave as being 
mandatory—provision in sec. 2.4, 
Annual Leave Regs. effective Jan. 1, 
1944, that separation of employee 
shall not become effective prior to 
date of termination of unused annual 
leave, was so phrased for specific 
purpose of overcoming heretofore 
established rule (see 16 C. G. 899; 17 
id. 48) to effect that payment may 
not be made after separation from 
service for leave not taken, notwith- 
standing failure to receive same re- 
sulted from misunderstanding, mis- 
take or negligence in administration 
of leave law, and, therefore, an em- 
ployee may not be effectively sep- 
arated from service on or after Jan. 1, 
1944, prior to termination of unused 
annual leave 

Liquidation or termination of agency— 
in making payments for accumu- 
lated and accrued annual leave of 
Nat. Youth Admin. employees 
separated from service on or prior to 
Jan. 1, 1944, on account of liquida- 
tion of that agency—which pay- 
ments are specifically provided for 
by Labor-Federal Security Appro 
priation Act, 1944, and Second De- 
ficiency Appropriation Act, 1943, 
incident to directed liquidation of 
National Youth Admin. not later 
than Jan. 1, 1944—such employees 
may be paid for leave in lump-sum 
amount, but payment on such basis 
may not include credit for leave on 
leave or for Sundays and holidays. 
17 C, G, 641, distinguished.......... 

Lump-sum payments: 

Computation over period after abol- 
ishment of position—separation 
date of National Youth Admin. 
employees may not be made effec- 
tive as of date later than Jan. 1, 
1944—fina] date specified in act of 
July 12, 1943, for liquidation of that 
agency—so that, employees sepa- 
rated from service on or prior to 
that date who have been paid 
lump-sum payment authorized 
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Separation from service—Continued. 
Lamp-sum payments—Continued. 
under said act for accumulated 
and accrued leave may not be re- 
garded as in annual leave status 
for any period subsequent to Jan. 
1, 1944, nor may annual leave be 
computed over period after that 
Status as basic compensation— 
lump-sum payment for accumu- 
lated and accrued annual leave of 
National Youth Admin. em- 
Ployees separated from service on 
or prior to Jan. 1, 1944, on account 
of liquidation of that agency— 
which payment is specifically 
authorized by act of July 12, 1943— 
is in addition to employees’ regular 
or basic compensation........._... 
Removal for political activity—sec. 

9 (b), act of August 2, 1939 (Hatch 

Act), as amended, which requires 

removal from office, and prohibits 

payment of compensation thereafter, 
of any person violating political 
activity provisions of sec. 9 (a), is 
not self-executing, that is, affirma- 
tive administrative action removing 
employee from service is required be- 
fore separation actually becomes 
effective (19 C. G. 834), and, as re- 
moval of employee under such cir- 
cumstances would constitute “‘in- 
voluntary separation” within mean- 
ing of sec. 2.4 of Annual Leave Regs., 
effective date of employee's separa- 
tion should be so fixed as to permit 
him to take, or to be paid for, termi- 
nal annual jleave.................- 
Removal for subversive activities— 
sec. 2.4 of Annual Leave Regs., pro- 
viding that employee’s separation, 
whether voluntary or involuntary, 
shall not become effective on date 
prior to termination of his unused 
annual leave, has no application to 
authorize granting of terminal leave 
of absence with pay to employee who 
is removed from service for violating 
provisions of sec. 103, Independent 
Offices Appro. Act, 1944, which are 
self-executing and constitute an abso- 
lute prohibition against use of salary 
appropriations for payment of salary 
of any person who advocates over- 
throw of Govt. of U. 8. by force or 
Resignation date erroneously set by 
administrative office: 

In view of provision in sec. 2.4 of 
Annual Leave Regs. effective Jan. 
1, 1944, that in no case shall sepa- 
ration of employee from serviee be- 
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Resignation date erroneously set by 
administrative office—Con. 
come effective on date prior to date 
of termination of unused annual 
leave, employee who is separated 
through administrative error or 
negligence before receiving full 
amount of annual leave to his 
credit may be restored to pay roll 
merely for purpose of granting 
balance of any annual leave due 
but not taken at the time of sepa- 
ration ' 
Where administrative error in com- 
putation of employee's accrued 
leave results in fixing separation 
date retroactively effective prior 
to expiration date of period over 
which amount of leave correctly 
computed would have run, ad- 
ministrative action may be taken 
to correct error so as to fix sepa- 
ration date at termination of 
proper amount of accrued leave, 
but not beyond date on which 
resignation was administratively 
accepted... ... 


Status of lump-sum leave payments 


under dual compensation prohibitory 
statute. See Compensation, double. 


Contract employees generally : 
Duration of employment as determining 


status as “permanent,” 
nite,” etc., employees: 
Specialists employed by Navy Dept. 
on per diem “when actually em- 
ployed” basis under contracts re- 
quiring performance of specific job, 
with no period of performance stated, 
are “indefinite” employees within 
meaning of Annual and Sick Leave 
Regs. and, as such, are entitled to 
leave benefits applicable to indefinite 
employees...°...... popasiieeemiire an 
Specialists employed by Navy Dept. 
on per diem “when actually em- 
ployed” basis under contracts 
which do not specify any definite 
period of employment, but who 
are required to be available for duty 
for period of not less than one 
month, are “indefinite” em- 
ployecs within meaning of Annual 
and Sick Leave Regs., and, as 
such, are entitled to leave benefits 
applicable to indefinite employees, 
but they are not entitled to leave 
benefits unless they are actually 
continuously employed for a min- 
imum period of one month......... 
Specialists employed by Navy Dept. 
on per diem “when actually em- 
ployed” basis under contracts 


“indefi- 
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Contract employees generally—Con. 
Duration of employment as determining 
status as “permanent,” “‘indefi- 

nite,” ete., employees—Con. 
which do not specify any definite 
period of time of employment, but 
who are actually continuously em- 
ployed for period of not less than 
one month are “indefinite” em- 
ployees—rather than “part time” 
or “intermittent’—within mean- 
ing of Annual and Sick Leave Reg- 
ulations, and, as such, are entitled 
to leave benefits applicable to in- 

definite employees 

Specialists employed by Navy Dept. 
under contract on per diem “when 
actually employed” basis for full 
time for definite periods in excess of 
six months are “permanent” em- 
ployees, but if employed full time 
for definite periods of time not ex- 
ceeding six months they are “tem- 
porary” employees within meaning 
of Annual and Sick Leave Regs., and 
as such, are entitled to leave bene- 
fits applicable to permanent and 
temporary employees, respectively. 

Entitlement to leave—provisions in sec. 

19 (f), Annual Leave Regs., exempting 

from leave benefits ‘persons engaged 

under contract,”’ refer to contractors 
engaged—not employed—on other 
than a personal service basis (gener- 
ally those who do not perform their 
work under supervision and control 
of Govt.), and, therefore, persons em- 
ployed on per diem “‘when actually em- 
ployed” basis under instrument des- 
ignated as “contract’”’ are to be re- 
garded as “officers and employees of 
the United States” within meaning 
of said regulations, and, as such, are 
entitled to leave benefits unless other- 
wise exempted therefrom 

Rights where not heretofore granted 

leave benefits: 

As to contract employees of Navy 
Dept., otherwise entitled to leave 
benefits, who have not been admin- 
istratively granted such benefits, 
and who have transferred to other 
agencies without break in service, 
there is involved question of transfer 
of leave credits pursuant to sec. 6, 
Annual Leave Regs 

Specialists of Navy Dept. employed 
under contract on “when actually 


employed” basis wht heretofore. 


have not been administratively 
granted benefits of Annual and Sick 
Leave Regulations are entitled to 
leave benefits from and after effec- 
tive date of their employment, if not 
otherwise excepted under said regu- 


Contract employees generally—Con. 
Rights where not heretofore granted 
leave benefits—Continued. 

lations, but no payments may be 
made to such employees after final 
separation from service for annual 
leave accrued prior thereto 
Fractional hour’s absence when total ab- 
sence exceeds one hour—sec. 4.6, An- 
nual Leave Regs., providing that un- 
avoidable or necessary absences from 
duty not in excess of 30 minutes may be 
administratively excused, was intended 
to relate only to absence “not in excess 
of thirty minutes,” or to absence caused 
by “tardiness,” and was not intended to 
relate to fractional hour’s absence when 
total absence exceeds one hour—except 
in cases of tardiness which may be ex- 
cused administratively regardless of 
time involved—and, therefore, employee 
who is granted one hour’s annual leave 
and returns after absence of more than 
one hour, but less than two hours, 
should be charged two hours’ annual 


Indefinite-period employees: 

Effect of leave without pay—‘month of 
service’ required under secs. 2.1 (b) 
and 2.1,(c) of Annual Leave Regs., as 
condition to crediting annual leave of 
temporary and indefinite employees, 
relates to period of employment with 
pay, and, therefore, period of leave 
without pay breaks a “month of serv- 
ice’ so as to preclude crediting annual 
leave to temporary and indefinite em- 
ployees who are absent on leave with- 
out pay fora portion of amonth. Rules 
stated in 16 C. G. 993 and 20 id. 827 are 
not changed by leave regulations ef- 
fective Jan. 1, 1944 

Effect of suspension from duty—under 
sec. 4.4, Annual and Sick Leave Reg- 
ulations, providing that leave shall 
not accrue during period of suspension 
for disciplinary reasons in excess of 3 
days, indefinite employees suspended 
for disciplinary reasons for more than 
3 days would lose annual leave credit 
for service month in which they were 


Manner of crediting—under sec. 2.1 (c) 
of current Annual Leave Regs., re- 
specting the crediting of annual leave 
to “indefinite employees” on or after 
Jan. 1, 1944, credit of leave accrues as 
leave is earned 

Leave on leave: 

During termina) leave with pay: 

In general—sec. 4.2 (b), Annual and 
Sick Leave Regs., prohibiting grant 
of leave on leave during terminal 
leave, applies to employees whose 
tenure of service is indefinite and 








. 
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During terminal leave with pay—Con. 
whose termination of service must 
be fixed after service has been ren- 
dered and has no application to 
deny temporary employees—who are 
appointed for definite periods of 
time not exceeding one year—the 
annual leave to which they are en- 
titled by law and regulations for 
each full month of service, which 
includes both active service and 
leave lawfully granted__............ 

Retirement—retirement for any cause 
is a “separation” from service within 
provision of sec. 4.2 (b), Annual and 
Sick Leave Regs., that “Annual 
leave shall not accrue to an employee 
while on terminal leave, whether by 
separation, furlough, or resignation,” 
and, therefore, granting of leave on 
leave is not authorized during period 
of terminal annual leave granted im- 
mediately preceding employee’s re- 

Temporary employees: 

Sec. 4.2 (b), Annual and Sick Leave 
Regs., prohibiting granting of leave 
on leave during terminal leave, ap- 
plies to employees whose tenure of 
service is indefinite and whose 
termination of service must be 
fixed after service has been ren- 
dered and is not applicable in case 
of temporary employees who are 
appointed for definite periods of 
time not exceeding one year, and, 
therefore, temporary employee 
who is appointed for 30-day period 
may be granted 24 days’ annual 
leave immediately prior to expira- 
tion of appomtment...........- 

Sec. 4.2 (b), Annual and Sick Leave 
Regs., prohibiting grant of leave 
on leave during terminal leave, 
applies to employees whose tenure 
of service is indefinite and whose 
termination of service must be 
fixed after service has been ren- 
dered and has no application to 
deny temporary employees—who 
are appointed for definite periods 
of time not exceeding one year— 
the annual leave to which they 
are entitled by law and regula- 


tions for each full month of service, - 


which includes both active service 
and leave lawfully granted -..... 
Under Annual and Sick Leave Regs. 
effective Jan. 1, 1944, employee does 
not in any case earn leave on leave 
granted over a period immediately 
preceding separation from service, 
and ifleave on leave has been granted 
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Annual—Continued. 
Leave on leave—Continued. 
During terminal leave with pay—Cont. 


erroneously because of fact that ad- 
ministrative office had no advance 
information that the employee in- 
tended to resign at the termination 
of his leave, charge properly is for 
asserting against employe for over- 
drawn leave representing amount of 
compensation which actually was 
paid for period of leave on leave... _ 
Under sec. 4 of Annual and Sick Leave 
Regs. no leave on leave, either sick 
or annual, is earned during terminal 
sick or annual leave 


In general—purpose and intent of sec. 4 


of Annual! and Sick Leave Regs. is that 
leave on leave, either sick or annual, is 
earned only if there is a return to duty_ 


Leave payments during military, etc., 


eervice—provision of sec. 4.2 (b) of 
current Annual Leave Regs., pro- 
viding that “Annual leave shall not 
accrue to an employee while on ter- 
minal leave, whether by separation, 
furlough, or resignation,”’ is applicable 
to officers and employees entering 
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active military service .............. 603, 677 


Lump-sum leave payments upon liquida- 


tion or termination of agency—in 
making lump-sum payments for ac- 
cumulated and accrued annual leave 
of Nat. Youth Admin. employees sep- 
arated from service on account of liqui- 
dation of that agency, as authorized 
under applicable appropriation acts, 
such payments may not include credit 
for leave on leave 


Periods of leave without pay. See 


Leaves of Absence, annual, accrual, 
during leave without pay status. 


Periods of suspension from duty. See 


Leaves of Absence, annual, accrual, sus- 
pension from duty. 


Military duty™recredit of accrued leave 
upon return to civilian duty. See Leaves 
of Absence, annual, recredit of prior ac- 
crued leave, after military duty. 

Minimum charge—Under Annual andSick 
Leave Regs., minimum charge of 1 hour, 
and additional charges in multiples of 
1 hour Tor annual leave should be made 
on each separate calendar day, that is, 
annual Jeave absences may not accumu- 
late from day to day for purpose of charg- 
ing units of hours, and, therefore, em- 
ployee who was absent for 144 hours at 
close of busifiess one day and % hour at 
beginning of business on following day 
should be charged 2 hours on first day 
and 1 hour on second day, regardless of 
fact that absence constituted ‘‘one con- 
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Leave accrual basis generally—while Substitute employees—C ont inued. 
annual and sick leave may be charged credit for periods of service in private 
to postal employees only on days with- industry for sick and annual leave 
in their regular tour of duty, exclusive accrual purposes.._............ ee 
of Saturdays, Sundays and holidays, Sundays and holidays. See Sundays and 
under 39 U. 8. Code 823, such leave Holidays, leaves of absence, annual. 
accrues only upon basis of fiscal year, Recredit of prior accrued leave: 
including each calendar day thereof_- Aiter military duty: 

Leave accrual during war-industry serv- Under sec. 8, Selective Training and 
ice—postal employees—regular or 


Page 


substitute—who are reinstated or reas- 
signed in Postal Service pursuant to 
War Service Regulations after service 
in private industry engaged in war ef- 
fort are not entitled to time credit for 
periods of service in private industry 
for sick and annual leave accrual pur- 


Act of June 25, 1938, extending the 
classified civil service to postmasters 
of first, second and third class, has 
no effect upon granting of leave of 
absence with pay to postmasters___- 

Postmasters may be regarded as “em- 
ployees in the postal service’ for 
leave purposes within meaning of 39 
U. 8. Code 823, granting annual and 
sick leave of absence with pay to 
postal employees 

Pursuant to postal regulation with re- 
spect to accumulation by postmas- 
ters of unused annual leave accruing 
during a fiscal year, such leave may 
be regarded as cumulative from date 
of appointment as postmaster, re- 
gardless of whether the appointment 
was made in accordance with civil 
service laws and regulations, or as 
cumulative from effective date of 
regulation, whichever is later 

Substitute employees: 

Leave accrual basis—in view of provi- 
sions of 39 U. 8. Code 104 fixing 2,448 
hours of service by substitute postal 
employees as equivalent to one 
year’s service of regular employee 
(306 days of 8 hours each), a year’s 
annual and sick leave may not be 
credited to substitute postal employ- 
ees for each 2,024 hours of sutstitute 
service (365 8-hour days less 8 hours 
for each Saturday, Sunday and holi- 
day of the year, which is the actual 
service required per year of regular 
employees). 19 C. G. 177, amplified - 

Leave accrual during war-industry 
service—postal employees—regular 
or substitute—who are reinstated or 
reassigned in Postal Service pursu- 
ant to War Service Regulations after 
service in private industry engaged 
in war effort are not entitled to time 


Service Act of 1940, providing that 
employee who is restored to civilian 
position after discharge from military 
service shall be considered as having 
been on furlough or leave of absence 
during such period, and act of Aug. 
1, 1941, as amended, authorizing em- 
ployees to elect tb have leave remain 
to their credit until return from ac- 
tive military or naval service, there 
may be restored to such an em- 
ployee all sick leave credit which he 
had when he entered military ser- 
vice, as well as so much of his annual 
leave credit as had not been liqui- 
dated by payment 

When former employee is restored to 
civilian position, or to position of 
like seniority, status and pay under 
terms and conditions of Selective 
Training and Service Act of 1940, he 
is to be considered as having been on 
furlough or leave of absence during 
period of active military service, and 
is to be restored with same leave sta- 
tus (as to both credits and debits) as 
he had when he left civilian position 
to enter active military service. 


Reemployment after service with Amer- 


ican National Red Cross: 

American National Red Cross, a cor- 
poration chartered under act of Jan. 
5, 1905, as amended, is not ‘‘Federal 
service” within meaning of provision 
in sec. 6, Annual Leave Regs. re- 
specting recrediting of accumulated 
and accrued leave of employees who 
are reappointed to positions within 
purview of annual leave act of Mar. 
14, 1936, after having been employed 
in positions in Federal service not 
within purview of said act__- ; 

Employee transferred under authority 
derived from provisions of War 
Manpower Commission Directive 
No. 10 and E. O. Nos. 9063 and 9243 
from his Federal position to Ameri- 
can National Red Cross “as an 
essential activity carried on by a pri- 
vate enterprise” within meaning of 
said directive is entitled to reem- 
ployment benefits—including right 
to have his unused annual leave re- 
credited—prescribed by War Service 
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Recredit of prior accrued leave—Cont. 
Reemployment after service with Amer- 
ican National Red Cross—Cont. 

Regulations in connection with such 
transfers, upon meeting all of terms 
and conditions of said regulations re- 
garding reemployment in agency 
from which transferred 

Separation from service : 

Compensation adjustments for excess. 
See Leaves of Absence, annual, com- 
pensation adjustments for excess, sepa- 
ration from service. 

Compensation equivalent payments. See 
Leaves of Absence, annual, compensa- 
tion equivalent payments, separation 
from service. . 

Leave on leave. See Leaves of Absence, 
annual, leave on leave, during terminal 
leave with pay. 

Leave status after termination of agency 
and payment of lump-sum for accrued 
leave—separation date of National 
Youth Admin. employees may not be 
made effective as of date later than 
Jan. 1, 1944—final date specified in act 
of July 12, 1943, for liquidation of that 
agency—so that, employees separated 
from service on or prior to that date 
who have been paid lump-sum pay- 
ment authorized under said act for 
accumulated and accrued leave may 
not be regarded as in annual leave 
status for any period subsequent to 
ie iiiatn tii cntitin teil ita ow 

Terminal leave, in lieu of authorized 
lamp-sum payment, during agencys 
liquidation period—while provisions 
of act of July 12, 1943, authorize lump- 
sum payment for accumulated and ac- 
crued annual leave of National Youth 
Admin. employees separated from 
service on or prior to Jan. 1, 1944, on 
account of liquidation of that agency, 
such employees—-except those who, 
because of their period of active duty, 
cannot liquidate any or all of their 
annual leave by that date—may be 
granted terminal annual leave in usual 
manner over periods up to and in- 
cluding that date._................... 


Status as being synonymous with duty: 


Contrary to general rule that leave of 
absence with pay is synonymous with 
duty status, such leave may not be in- 
cluded in determining total number of 
hours’ “actual and satisfactory serv- 
ice” required of substitute postal em- 
ployee for automatic promotion pur- 
poses under act of Mar. 24, 1944 (cf. 19 
C. G. 177). 23 C. G. 766, overruled in 


In determining total number of hours’ 
continuous service rendered by sub- 
stitute postal employee for purpose of 
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Sundays and holidays. 
Holidays, leaves of absence, annual. 
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LEAVES OF ABSENCE-—Continued. 
Annual—Continued. 
Status as being synonymous with duty— 


Continued. 
adjusting compensation under act of 
Mar. 24, 1944, each day’s absence on 
leave with pay may be considered the 
same as 8 hours’ service 


Substitution for leave without pay: 


Employees suspended from duty—under 
sec. 4.8 (a) of Annual and Sick Leave 
Regs., when leave without pay is ad- 
ministratively granted during period 
of suspension from duty which later 
is determined to have been unjustified 
and employee is restored to duty, 
action may be corrocted to extent of 
substituting, retroactively effective, 
leave with pay standing to employee’s 
credit on date of suspension, for cor- 
responding period of leave without 
DOT tigcchnhs tiebastickechinlthctnaled 


Leave without pay at beginning of year— 


while there is no provision in new 
Annual Leave Regs. corresponding to 
sec. 13 of old regulations, respecting 
granting retroactively of annual leave 
at beginning of calendar year im- 
mediately following period of absence 
in non-pay status, nevertheless, inas- 
much as permanent employees may 
be credited under sec. 2.1 (a) of new 
regulations with all or quarterly por- 
tion of 26 days’ annual leave for calen- 
dar year 1944, it is within administra- 
tive discretion to grant employee, who 
was in leave without pay status on 
Dec. 31, 1943, and Jan. 3, 1944 (first 
workday of year), and returned to 
duty on Jan. 4, 1944, annual leave 
retroactively to cover his absence on 


Leave without pay erroneously charged— 


under sec. 4.8 (a) of Annual and Sick 
Leave Regs., when leave without pay 
is charged as result of mistake of fact 
or law, action may be corrected to ex- 
tent of substituting, retroactively effec- 
tive, leave with pay standing to em- 
ployee’s credit on date of erroneous 
action charging leave without pay, for 
corresponding period of leave without 
pay.- 


Leave without pay y granted ‘when ¢ em- 


ployee had annua! leave credit—under 
sec. 4.8 (a) of Annual and Sick Leave 
Regs., respecting granting of leave 
without pay, employee who applies 
for and is administratively granted 
leave without pay at time when he 
knows he has annual leave to his credit 
should not be permitted after return 
to duty to convert leave without pay 
SE ETE .sccnacamanecosnihepee 
See Sundays and 
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LEAVES OF ABSENCE—Continued. 
Annual—Continued. 
Supervising conciliation commissioners 


generally: 

Entitlement to leave—U. 8. supervising 
conciliation commissioners who are 
appointed by U. 8. court and paid, as 
compensation for their services, a per 
diem allowance as prescribed by pro- 
visions of 11 U. 8. Code 203, may be 
regarded as ‘‘civilian officers and em- 
ployees of the United States’’ within 
meaning of Annual Leave Act of 1936, 
so as to entitle them to leave benefits 
prescribed thereunder-_..............-- 

Status as “indefinite” employees— 
U. 8S. supervising conciliation com- 
missioner who is employed each day 
of month and paid, as compensation 
for his services, a per diem allowance 
as prescribed by provisions of 11 U. 8. 
Code 203, may be regarded as ‘‘indefi- 
nite employee’? within meaning of 
sec. 1 (e), Annual Leave Regs. (E. O. 
No. 8384), effective prior to Jan. 1, 
1944, and sec. 1.1 (d) of President’s 
leave regulations (E. O. No. 9414), 
effective on and after Jan. 1, 1944, and, 
as such, is entitled to leave benefits 
applicable to such employees.-......- 

Temporary employees: 

After first month of service—under sec. 
2.1 (b), Annual Leave Regs., provid- 
ing that temporary employees may be 
credited 24 days’ leave for each month 
of service, temporary employees, after 
first month of service, may be credited 
with 24 days’ annual leave at begin- 
ning of month in which it accrues, but, 
of course, it is within administrative 
discretion to deny such employees 
monthly credit of annual leave until 
expiration of month in which it ac- 


Effect of leave without pay—‘‘month of 
service’ required under secs. 2.1 (b) 
and 2,1 (c) of Annual Leave Regs., as 
condition to crediting annual leave of 
temporary and indefinite employees, 
relates to period of employment with 
pay, and, therefore, period of leave 
without pay breaks a “month of 
service’ so as to preclude crediting 
annual leave to temporary and indefi- 
nite employees who are absent on 
leave without pay for a portion of a 
month. Rules stated in 16 C. G. 993 
and 20 id. 827 are not changed by 
leave regulations effective Jan. 1, 1944. 

Effect of suspension from duty—under 
sec. 4.4, Annual and Sick Leave Reg- 
ulations, providing that leave shall 
not accrue during period of suspension 
for disciplinary reasons in excess of 3 
days, temporary employees suspended 
for disciplinary reasons for more than 


3 days would lose annual leave credit 
for service month in which they were 
suspended 

Fractional month’s service—under sec. 

2.1 (b), Annual Leave Regs., provid- 

ing that temporary employees shall be 

credited 2}4 days’ leave for each month 
of service, temporary employees are 
not entitled to annual leave credit for 
fractional month’s service, and, there- 
fore, temporary employee who was ap- 
pointed on first day of month and was 
absent portion of that month is not 
entitled to any credit for annual leave 
for that month 

Leave on leave during terminal leave 

with pay: 

Sec. 4.2 (b), Annual and Sick Leave 
Regs., prohibiting granting of leave 
on leave during terminal leave, ap- 
plies to employees whose tenure of 
service is indefinite and whose termi- 
nation of service must be fixed after 
service has been rendered and is not 
applicable in case of temporary em- 
ployees who are appointed for defi- 
nite periods of time not exceeding one 
year, and, therefore, temporary em- 
ployee who is appointed for 30-day 
period may be granted 24 days’ an- 
nual leave immediately prior to ex- 
piration of appointment 

Sec. 4.2 (b), Annual and Sick Leave 
Regs., prohibiting grant of leave on 
leave during terminal leave, applies 
to employees whose tenure of service 
is indefinite and whose termination 
of service must be fixed after service 
has been rendered and has no appli- 
cation to deny temporary employ- 
ees—who are appointed for definite 
periods of time not exceeding one 
year—the annual leave to which they 
are entitled by law and regulations 
for each full month of service, which 
includes both active service and 
leave lawfully granted 

“Permanent” employee becoming “‘tem- 
porary” due to change in definition— 
in case of employee who was appointed 
for one year on Dec. 1, 1943, and, hence, 
having been appointed for definite 

period in excess of six months, was a 

“permanent employee” as defined in 

Annual Leave Regulations then in 

effect, the revised leave regulations 

effective Jan. 1, 1944 defining ‘‘perma- 
nent employees” as those, among 
others, appointed for definite periods 
in excess of one year, have effect of 
changing status of employee from per- 
manent to temporary for leave accrual 
purposes on and after Jan. 1, 1944 
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Transfers: 

Break in service—nonpay status be- 
tween separation from terminated 
agency and reappointment in another 
agency—although granting of leave 
without pay after date a position is 
abolished by law is unauthorized, pro- 
visions of sec. 9 (c), Annual Leave 
Regs., as amended, respecting grant- 
ing of leave without pay or furlough to 
employees with unused leave whose 
services are terminated under certain 
conditions, may be regarded as author- 
izing bridging over of-period not to ex- 
ceed 12 months between date of separa- 
tion of employee from the National 
Youth Administration—on account 
of liquidation of that agency on or prior 
to Jan. 1, 1944—and reappointment in 
another agency for purpose of trans- 
ferring annual and sick leave credits 
pursuant to secs. 6 and 9, Annual and 
Sick Leave Regs., respectively 

Permanent to temporary positions—gen- 
eral rule—under sec. 6, Annual Leave 
Regulations, prescribing conditions for 
transfer of accumulated and accrued 
leave of employees who transfer from 
one position to another, employee who 
transferred from permanent position 
in one agency to temporary position in 
another is not entitled to have trans- 
ferred the leave to his credit in perma- 
nent position -.-........... 

“When aciually employed” emnpleyecs— 

status as “indefinite” or “‘temporary”— 

consultant, originally appointed to ex- 
cepted position on per diem ‘‘when 
actually employed”’ basis for period not 
to exceed 90 days, whose appointment 
was extended for another 90 day period 
should be regarded as ‘“‘temporary’’ 
rather than “‘indefinite’’ employee with- 
in meaning of Annual Leave Regulations, 
and, as such, accrues annual leave at rate 
of 244 days per month 

Court: 

Compensation payable during: 

Inclusion of overtime compensation: 
Provisions of act of June 29, 1940, that 

employee’s compensation shall not 
be diminished during jury service, 
do not limit compensation during 
jury service to basic compensation, 
that is, exclusive of overtime, but, 
rather, purpose of act is to make Fed- 
eral employees available for jury 
service without loss of total compen- 
sation they would have received had 
they remained on duty in their ci- 


Under act of June 29, 1940, providing 
that compensation of employee called 
for jury service shall not be dimin- 
ished during term of such service, 
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Compensation payable during—Con. 
Inclusion of overtime compensation— 
Continued. 
per diem and per hour employees 
subject to forty-hour week statute of 
Mar. 28, 1934, who, under present 
work schedule, are required to work 
regularly six eight-hour days per 
week, instead of five days required 
under normal conditions, for whicb 
overtime rates of compensation are 
paid in accordance with statute for 
sixth day of work, may be paid 
overtime compensation for sixth day 
of week on which they are required 


Excusing of employees without charge of 


leave: 

Fractional hour’s absence when total ab- 
sence exceeds one hour—sec. 4.6, An- 
nual Leave Regs., providing that un- 
avoidable or necessary absences from 
duty not in excess of 30 minutes may be 
administratively excused, was intended 
to relate only to absence.‘‘not in excess 
of thirty minutes,’’ or to absence caused 
by “‘tardiness,’’ and was not intended to 
relate to fractional hour’s absence when 
total absence exceeds one hour—except 
in cases of tardiness which may be ex- 
cused administratively regardless of time 
involved—and, therefore, employee who 
is granted one hour’s annual leave and 
returns after absence of more than one 
hour, but less than two hours, should be 
charged two hours’ annual leave 

Scope of administrative discretion—sec. 
4.6, Annual Leave Regs., providing that 
unavoidable or necessary absences from 
duty not in excess of 30 minutes may be 
administratively excused, was intended 
to relate only to absence ‘‘not in excess of 
thirty minutes,” or to absence caused by 
“tardiness,”’ and was not intended to 
relate to fractional hour’s absence when 
total absence exceeds one hour—except 
in cases of tardiness which may be ex- 
cused administratively, regardless of 
time involved—and, therefore, employee 
who is granted one hour’s annual leave 
and returns after absence of more than 
one hour, but less than two hours, should 
be charged two hours’ annual leave___- 

Tardiness—scope of administrative dis- 
eretion—under authority in sec. 4.6, 
Annual Leave Regs., to excuse absences 
on account of tardiness, such absences 
may be excused regardless of time in- 


members of Coast Guard Reserve— 
postal employees who are enrolled as 
temporary members of Coast Guard 
Reserve, pursuant to authority in sec. 
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207, Coast Guard Auxiliary und Reserve 
Act of 1941, as amended, to enroll “‘Gov- 
ernment employees without pay other 
than compensation of their civilian 
positions,” are authorized to serve on 
active duty as temporary members of 
Reserve without loss of civilian compen- 
sation only during periods outside of 
their regular tour of civilian duty or 
during annual leave of absence with 


Retired personnel on active duty—ab- 
gence between date of return home 
following hospital discharge and final 
release from active duty— where retired 
naval officer on active duty, after long 
period of hospitalization and while still 
in hospital, received orders detaching 
him from duty at regular station and 
directing him to proceed to his home 
upon discharge from hospital and there- 
after to consider himself relieved ‘from 
all active duty” as of specified future 
date, period between date of discharge 
from hospital and return home to date 
specified in relief orders may be con- 
sidered tantamount to leave of absence, 
so as to continue active duty pay and 
allowances authorized under sec. 15, Pay 
Readjustment Act of 1942, for such 
period as would be covered by accrued 


State defense organization duty—military 
leave of absence with pay, which is 
granted employees under specific statu- 
tory authority for purpose of training 
in National Guard, etc., as prospective 
members of armed forces of U. S. for 
active duty, may not be granted mem- 
bers of State defense organization created 
under authority of act of Aug. 18, 1941, 
which prohibits members of the National 
Guard on active duty as a part of armed 
forces of U. S., from being called into 
active military service as such members. 

Period of attendance at conventions, etc.— 

postmasters—if it be administratively 

found and determined that attendance of 
postmasters at State or national post- 
masters’ conventions constitutes official 
business, it would not be improper to grant 
postmasters leave of absence with pay for 
purpose of attending such conventions. - - - 


Sick: 


Accrual: 
During leave without pay status: 
Accrual rights as depending upon re- 
tention of employment status— 
provisions of secs. 10, Annual and 
Sick Leave Regulations, respectively, 
as to accrual of leave while employee 
is in non-pay status due to leave 
without pay or furlough relate only 
to periods of leaves of absence with- 
out pay granted while employee 


Accrual—Continued. 
During leave without pay status—Con. 
retains status of civilian employee of 


Periods of absence on account of mili- 
tary duty—provisions of secs. 10, 
Annual and Sick Leave Regulations, 
respectively, as to accrual of leave 
while employee is in non-pay status 
due to leave without pay or furlough 
relate only to periods of leaves of 
absence without pay granted while 
employee retains status of civilian 
employee of Govt. and have no 
application to periods of absence 
while he is in military service or 
periods between termination of his 
military service and restoration to 
civilian service_. . 

Separate periods or > cumulative ported 
as determinative of effect on leave 
credit—sec. 4.3, Annual and Sick 
Leave Regs., respecting reductions 
in sick leave credit of permanent 
employee when absent on leave 
without pay 15 or more days during 
calendar year, contemplates that 
reductions of credit for sick leave 
shall be computed upon aggregate 
or cumulative period of leave with- 
out pay during calendar year 

Suspension from duty. See Leaves of 
Absence, sick, accrual, suspension from 
duty. 

During war-industry service—postal 
employees  generally—postal em- 
ployees—regular or substitute—who 
are reinstated or reassigned in Postal 
Service pursuant to War Service Reg- 
ulations after service in private in- 
dustry engaged in war effort are not 
entitled to time credit for periods of 
service in private industry for sick and 
annual leave accrual purposes 

Manner of crediting—provision in sec. 
4.1 (a), Annual and Sick Leave Regs., 
that leave shall be credited in units of 
hours on basis of established workday 
and fractional parts of hour that equal 
or exceed 4 hour shall be counted as 
one hour and fractions of less than 4% 
hour shall be disregarded, is a general 
provision applicable to all computa- 
tions which may be necessary in de- 
termining credit of leave due employee, 
including computations of sick leave 
credits in multiples of one hour under 
tel ttn alien benctores ne 

Monthly, quarterly, fractional month, 

etc., credits: 

Effect of suspension from duty or 

other leave without pay: 
Reduction in leave credit required 

under sec. 4.4, Annual and Sick 

Leave Regulations, for period of 












Sick—Continued. 
Accrual—Continued. 
Monthly, quarterly, fractional month, 
ete., credits—Continued. 

Effect of suspension from duty or 
other leave without pay—Con. 

suspen sion for disciplinary reasons 

in excess of 3 days, and reduction 
required by sec. 4.3 of said regula- 

tions on account of leave of ab- 

sence without pay of 15 or more 

days during calendar year, should 

be made separately, otherwise 

there would result a double reduc- 




































































Reduction in leave credits required 
by sec. 4.4, Annual and Sick 
Leave Regs., for periods of suspen- 
sion in excess of 3 days should be 
based upon minimum credits, 
authorized by tables issued in con- 
nection with Civil Service Com- 
mission Departmental Circular 
No. 471, which would have been 
earned during number of days of 
suspension had employee worked, 
i. ¢., reduction of 4 hours’ annual 
leave credit should be made for 
suspension of permanent employee 
of from 4 through 14 days, reduc- 
tion of 8 hours for from 15 through 
21 days, etc., together with reduc- 
tion in sick leave credit on basis of 
sick leave table shown for perma- 
nent employees................... 

Suspension from duty: 
Suspicion of subversive activities: 

Under sec. 3, act of Dec. 17, 1942, 

providing that War Dept. em- 
ployees suspended for suspected 
subversive activities may be al- 
lowed, upon reinstatement, com- 
pensation in amount not to exceed 
difference between amount they 
normally would have earned dur- 
ing period of suspension and their 
interim net earnings, employee so 
reinstated, regardless of amount 
of his interim net earnings, may be 
regarded as having received his 
compensation from Govt. for ac- 
crual of leave purposes so as to 
entitle him to credit for leave 
earned during entire period of 
War Dept. employee who was sus- 
pended from duty pending investi- 
gation of suspected subversive 
activities, but who was subse- 
quently reinstated by Sec. of War 
with compensation for entire 
period of suspension, under au- 
thority of sec. 3, act of Dec. 17, 
1942, is entitled to credit for leave 
earned during entire period of 
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LEAVES OF ABSENCE—Continued. 
Sick—Continued. 


Accrual—Continued. 

Suspension from duty—Continued. 

Suspicion of subversive activities— 
Continued. 

Where War Dept. suspended em- 
ployee pending investigation of 
suspected subversive activities 
and Sec. of War, under discretion- 
ary authority vested in him by 
sec. 3, act of Dec. 17, 1942, rein- 
stated employee without authoriz- 
ing compensation for period of 
suspension, such period should be 
regarded as leave of absence with- 
out pay, and, therefore, annual 
leave accrues during such period 
only in accordance with terms and 
conditions of sec. 10, Annual Leave 
Regulations, respecting accrual of 
leave during non-pay status 

Advances: 

Absence caring for member of family 
afflicted with contagious disease— 
sec. 3, sick leave statute of Mar. 14, 
1936, terms of which have been in- 
corporated in sec. 318 of leave regula- 
tions, authorizing advance of sick 
leave “‘in cases of serious disability or 
ailments and when required by the 
exigencies of the situation” has refer- 
ence to serious disability or ailment 
of employee himself and, hence, does 
not authorize granting of advance sick 
leave for his absence while caring for 
member of immediate family afflicted 
with contagious disease, for which 
absence accrued sick leave may be 
granted under sec. 3.3 of regulations. 

Restoration of prior debit for unliqui- 
dated advances upon return from 
military duty—when former employee 
is restored to civilian position, or to 
position of like seniority, status and 
pay under terms and conditions of 
Selective Training and Service Act 
of 1940, he is tu be considered as having 
been on furlough or leave of absence 
during period of active military serv- 
ice, and is to be restored with same 
leave status (as to both credits and 
debits) as he had when he left civilian 
position to enter active military 


Return to duty as prerequisite: 
If employee on leave without pay 
because of illness and before return 

to duty is qualified for advance of 
sick leave under sec. 3.8 of Sick 
Leave Regs., advance may be 
granted over period that has passed, 
beginning with first day of leave 
without pay and extending for 
continuous period, that is, including 
a@ period both before and after ad- 
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ministrative approval of advance of Separation from service: 


sick leave. 

Sec. 3.7 of Sick Leave Regs., providing 
that sick leave may not be granted 
for period immediately following 
period of absence in a nonpay status, 
unless and until there is a return to 
actual duty, and that such leave 
without pay may not be converted 
to sick leave, has no application to 
advance of sick leave to which an 
employee is entitled when he goes 
on leave without pay because of 


Scope, generally, of authority to ad- 
vance—under sec. 3, sick leave statute 
of Mar. 14, 1936, terms of which have 
been incorporated in sec. 3.8 of leave 
regulations, authorizing advance of 
sick leave “in cases of serious disability 
or ailments and when required by the 
exigencies of the situation,” sick leave 
may not be advanced to employee for 
all of reasons for which accrued sick 
leave may be granted under sec. 3.3 of 
regulations but, rather, may be ad- 
vanced only when he has a serious dis- 
ability or ailment___.-.--.-- eens 

Time limitations for ieiimoiitigs' or ap- 
proving—sec. 3, Sick Leave Act of Mar. 
14, 1936, and sec. 3.8 of Sick Leave 
Regs., controlling advance of sick 
leave, fix no limitation upon time when 
employee may apply for advance of 
sick leave, or upon time within which 
advance may be approved administra- 
GHEE peducnasttecnsse’ os 

American National Red Biel a 
entitlement, in general—personnel of 

American National Red Cross are not 

“civilian officers and employees of the 

United States” within meaning of secs. 

1, annual and sick leave acts of Mar. 14, 

1936, respectively, and, accordingly, 

such personnel are not to be regarded as 

coming within any of provisions of said 
acts or Executive regulations issued 
pursuant thereto 

Compensation adjustments for excess: 

Entry into military, naval, etc., service— 
entry of employee into active military 
or naval service without break in 
service is not to be regarded as “‘sepa- 
ration” within meaning of sec. 4.7 of 
Annual and Sick Leave Regulations 
effective Jan. 1, 1944, requiring em- 
ployee who is indebted for advance 
annual and sick leave at time of his 
separation from civilian service to 
refund amount paid him for such 


“Leave on leave’’ erroneously granted— 


under Annual and Sick Leave Regs. 
effective Jan. 1, 1944, employee does 
not in any case earn leave on leave 
granted over a period immediately 
preceding separation from service, 
and if leave on leave has been 
granted erroneously because of fact 
that administrative office had no 
advance information that the em- 
ployee intended to resign at the 
termination of his leave, charge 
properly is for asserving against em- 
ployee for overdrawn leave repre- 
senting amount of compensation 
which actually was paid for period 
of leave on leave 

Recovery by set-off of retirement de- 
ductions—indebtedness of a former 
employee for overdrawn leave, on 
and after July 1, 1943, upon separa- 
tion from service may be recredited 
to applicable salary appropriation 
by set off against retirement fund 
credit—otherwise available for set- 
off—only to extent of net amount of 
salary (including 5 percent credited 
for retirement), after deduction of 
amount withheld under Current 
Tax Payment Act of 1943, during 
period of overdrawn leave; but in 
order that amount paid from salary 
appropriation be fully restored by 
recrediting, also, amount withheld 
for tax, maiter should be referred to 
the Claims Division of this office 
for appropriate action. 22 Comp. 
Gen. 1046, amplified 

Regulations controlling—amount to 
be refunded by employee for over- 
drawn or excess sick leave upon his 
separation from service should be 
computed under leave regulations 
in force at the time the leave was 


Situations involving doubt ‘whether 
employee subsequently will trans- 
fer without “break in service”: 

If employee is indebted for over- 
drawn sick leave at time of his 
resignation in one agency, and 
agency believes, but does not 
know, that employee will be re- 
employed in another department 
or agency without ‘‘break in serv- 
ice’ (that is, within less than 30 
days) collection for overdrawn 
leave should be made from em- 
ployee’s last salary check in ac- 
cordance with provisions of sec. 
4.7 of Annual and Sick Leave 
Regs., instead of withholding 
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Situations involving doubt whether 
employee subsequently will 
transfer without “break in 
service” —Continued. 

action pending information as to 
employee’s reappoinument in an- 
other agency without break in 
service for purpose of transferring 
leave charge thereto pursuant to 
sec. 4.11. __.. , ptelghbtlnesee 
Under sec. 4.11 of Annual and Sick 
Leave Regs., if temporary em- 
ployee resigns in one agency while 
indebted for overdrawn sick leave, 
and agency believes, but does not 
know, that employee will be reem- 
ployed in another agency in per- 
manent position without “break 
in service” (that is, within less 
than 30 days) amount due for 
overdrawn leave should be col- 
lected from employee's last salary 
check in accordance with sec. 4.7, 
instead of withholding action 
pending information as to em- 
ployee’s reappointment in another 
agency for purpose of transferring 
leave charge thereto pursuant to 


Sundays and holidays. Seo Sundays 


and Holidays, leaves of absence, sick, 
salary and leare computations. 


Contract employees generally : 
Duration of employment as determining 


status as “permanent,” “indefinite,” 
ete., employees: 

Specialists employed by Navy Dept. 
on per diem “‘when actually employ- 
ed” basis under contracts requiring 
performance of specific job, with no 
period of performance stated, are “‘in- 
definite” employees within meaning 
of Annual and Sick Leave Regs. 
and, as such, are entitled to leave 
benefits applicable to indefinite em- 


Specialists employed by Navy Dept. 
on per diem “when actually em- 
ployed” basis under contracts which 
do not specify any definite period of 
employment, but who are required 
to be available for duty for period of 
not less than one month, are “in- 
definite” employees within mean- 
ing of Annual and Bick Leave Regs., 
and, as such, are entitled to leave 
benefits applicable to indefinite em- 
ployees, but they are not entitled to 
leave benefits unless they are ac- 
tually continuously employed for a 
minimum period of one month 


definite,” etc., employees.—Con. 
Specialists employed by Navy Dept. 
on per diem “when actually em- 
ployed” basis under contracts which 
do not specify any definite period of 
time of employment, but who are’ 
actually continuously employed for 
period of not less than one month 
are “indefinite” employees—rather 
than “part time” or “intermittent” — 
within meaning of Annual and 
Sick Leave Regulations, and, as 
such, are entitled to leave benefits 
applicable to indefinite employees__ 
Specialists employed by Navy Dept. 
under contract on per diem “when 
actually employed” basis for full 
time for definite periods in excess of 
six months are “permanent” em- 
ployees, but if employed full time 
for definite periods of time not ex- 
ceeding six months they are “tem- 
porary’ employees within meaning 
of Annual and Sick Leave Regs., 
and, as such, are entitled to leave 
benefits applicable to permanent and 
temporary employees, respectively. 


Entitlement to leave—provisions in sec. 


23 (g), Sick Leave Regs., exempting 
from leave benefits “‘persons engaged 
under contract,” refer to contractors 
engaged—not employed—on other 
than a personal service basis (generally 
those who do not perform their work 
under supervision and control of 
Govt.), and, therefore, persons em- 
ployed on per diem ‘‘when actually 
employed” basis under instrument 
designated as “contract” are to be re- 
garded as “officers and employees of 
the United States” within meaning of 
said regulations, and, as such, are en- 
titled to leave benefits unless other- 
wise exempted therefrom 


Rights where not heretofore granted 


leave benefits: 

As to contract employees of Navy 
Dept., otherwise entitled to leave 
benefits, who have not been admin- 
istratively granted such benefits, 
and who have transferred to other 
agencies without break in service, 
there is involved question of trans- 
fer of leave credits pursuant to sec. 
9 of Sick Leave Regs 

Specialists of Navy Dept. employed 
under contract on “when actually 
employed” basis who heretofore 
have not been administratively 
granted benefits of Annual and Sick 
Leave Regulations are entitled to 
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Rights where not heretofore granted 
leave benefits—Continued. 

leave benefits from and after effective 
date of their employment, if not 
otherwise excepted under said regu- 
lations, but no payments may be 
made to such employees after final 
separation from service for annual 
leave accrued prior thereto 

Indefinite-period employees: 

Effect of leave without pay—‘month 
of service” required under sec. 3.1 (b) 
of Sick Leave Regs., as condition to 
crediting sick leave of temporary and 
indefinite employees, relates to pe- 
riod of employment with pay, and, 
therefore, period of leave without pay 
breaks a ‘“‘month of service” so as to 
preclude crediting sick leave to tem- 
porary and indefinite employees who 
are absent on leave without pay for 
a portion ofa month. Rules stated in 
16 C. G. 993 and 20 id. 827 are not 
changed by leave regulations effective 


Effect of suspension from duty—under 
sec. 4.4, Annual and Sick Leave Regu- 
lations, providing that leave shall not 
accrue during period of suspension for 
disciplinary reasons in excess of 3 days, 
indefinite employees suspended for 
disciplinary reasons for more than 3 
days would lose sick leave credit for 
service month in which they were 


Leave on leave: 


During terminal leave with pay: 

In general—sec. 4.2 (b), Annual and 
Sick Leave Regs., prohibiting grant 
of leave on leave during terminal 
leave, applies to employees whose 
tenure of service is indefinite and 
whose termination of service must 
be fixed after service has been ren- 


Temporary employees—sec. 4.2 (b), 
Annual and Sick Leave Regs., pro- 
hibiting grant of leave on leave dur- 
ing terminal leave, applies to em- 
ployees whose tenure of service is 
indefinite and whose termination 
of service must be fixed after service 
has been rendered and has no appli- 
cation to deny temporary employées 
—who are appointed for definite 
periods of time not exceeding one 
year—the annual leave to which they 
are entitled by law and regulations 
for each full month of service, which 
includes both actigze service and 
leave lawfully granted 

Under Annual and Sick Leave Regs. 
effective Jan. 1, 1944, employee does 
not in any case earn leave on leave 


During terminal leave with pay—Con. 
granted over a period immediately 
preceding separation from service, 
and if leave on leave has been 
granted erroneously because of fact 
that administrative office had no 
advance information that the em- 
ployee intended to resign at the 
termination of his leave, charge 
properly is for asserting against erh- 
ployee for overdrawn leave repre- 
senting amount of compensation 
which actually was paid for period 
of leave on leave 

Under sec. 4 of Annual and Sick Leave 
Regs. no leave on leave, either sick 
or annual, is earned during terminal 
sick or annual leave eieie hie 

In general—purpose and intent of sec. 4 

of Annual and Sick Leave Regs. is 

that leave on leave, either sick or 

annual, is earned only if there is a 

return to duty 

Periods of leave without pay. . See 

Leaves of Absence, sick, accrual, during 

leave without pay status. 

Periods of suspension from duty. See 

Leaves of Absence, sick, accrual, sus- 

pension from duty. 


Member of family afflicted with contagi- 


ous disease. 


Scope of word “‘contagious”’—word ‘‘con- 


tagious”’ as used in sec. 3.3, Sick Leave 
Regs., respecting granting of accrued 
sick leave to employee when a member 
of his immediate family is afflicted 
with a contagious disease and requires 
his care and avtendance, includes only 
diseases ruled as subject to quaran- 
tine—that is, requiring segregation of 
patient—by health authorities having 
jurisdiction in place of employment. . 

Sick leave advances. See Leaves of Ab- 
sence, sick, advances, absence caring for 
member of family afflicted with conta- 
gious disease. 


Military duty—recredit of accrued leave 


upon return to civilian duty. See 
Leaves of Absence, sick, recredit of prior 
accrued leave, after military duty. 


Minimum charge: 


Under Annual and Sick Leave Regs., 
minimum charge of 1 hour, and addi- 
tional charges in multiples of 1 hour 
for sick leave should be made on each 
separate calendar day, that is, sick 
leav® absences may not accumulate 
from day to day for purpose uf charg- 
ing units of hours, and, therefore, em- 
ployee who was absent for 144 hours at 
_close of business one day and 4% hour 
at beginning of business on following 
day should be charged 2 hours on first 
day and 1 hour on second day, regard. 
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less of fact that absence constituted 
“one continuous absence”. ........... 
Under sec. 13, Sick Leave Regulations, 
providing that “the minimum charge 
for absence on account of sickness shall 
be one-half of a regular work day 
* * * and additional sick leave 
* * * shall be charged in multiples 
of one-half hour,” minimum charge 
does not relate to calendar day or days 
which may be involved, but, rather, 
entire period of illness should be con- 
sidered as an entity, and, therefore 
employee who was absent on account 
of sickness the last two hours of a work 
day, entire next day, and first four 
hours of the following day should be 
charged one day, six hours’ sick leave. 


Physicians’ or other practitioners’ certifi- 


cates: 

Evidence or certifications acceptable in 
lieu of: 

Administrative discretion generally — 
while sec. 15, Sick Leave Regula- 
tions, requires certificate by physi- 
cian or other practitioner to support 
application fcr sick leave of absence 
of more than three days’ duration, 
except in remote localities, neverthe- 
less, such certificate is but primary 
evidence of illness and, where such 
certificate cannot be obtained, the 
said regulation does not preclude ad- 
ministrative consideration of other 
evidence tending to establish that 
employee was incapacitated for per- 
formance of duty because of illness 
of more than three days_--_......... 

Scarcity of physicians as justifying 
acceptance of employee’s personal 
certificate—where, due to scarcity of 
physicians or other practitioners in 
particular locality, employee is un- 
able to procure certificate by physi- 
cian or other practitioner to support 
application for more than three days’ 
sick leave, as required by section 15 
of the Sick Leave Regulations, it is 
within administrative discretion 
under section 22 of said regulation 
to grant employee sick leave on 
basis of his personal certificate as to 
such facts 


Postal Service: 


Leave accrual during war-industry 
service—postal employees—regular or 
substitute—who are reinstated or reas- 
signed in Postal Service pursuant to 
War Service Regulations after service 
in private industry engaged in war 
effort are not entitled to time credit 
for periods of service in private indus- 
try for sick and annual leave accrual 


186 
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Postmasters: 


Act of June 25, 1938, extending the 
classified civil service to postmasters 
of first, second and third class, has 
no effect upon granting of leave of 
absence with pay to postmasters__- 

Postmasters may be regarded as ““em- 
ployees in the postal service’ for 
leave purposes within meaning cf 
39 U. 8. Code 823, granting annual 
and sick leave of absence with pay 
to postal employees 


Substitute employees—leave accrual 


during war-industry service—postal 
employees—regular or substitute— 
who are reinstated or reassigned in 
Postal Service pursuant to War Serv- 
ice Regulations after service in private 
industry engaged in war effort are not 
entitled to time credit for periods of 
service in private industry for sick and 
annual leave accrual purposes 


Sundays and holidays. See Sundays and 


Holidays. 


Recredit of prior accrued leave: 
After military duty: 


An employee, after discharge from ac- 
tive military or naval service, must 
be restored to former position, or po- 
sition of like seniority, status, and 
pay, before he may “‘be considered 
as having been on furlough or leave 
of absence during his period of active 
military service” within sec. 8, Se- 
lective Training and Service Act of 
1940, entitling such employees, upon 
restoration to former positions, to 
have restored so much of their sick 
leave credit as they had when they 
entered active military or naval 

Under sec. 8, Selective Training and 
Service Act of 1940, providing that 
employee who is restored to civilian 
position after discharge from mili- 
tary service shall be considered as 
having been on furlough or leave of 
absence during such period, and act 
of Aug. 1, 1941, as amended, author- 
izing employees to elect to have 
leave remain to their credit until 
return from active military or naval 

. service, there may be restored to 
such an employee all sick leave 
credit which he had when he entered 
military service, as well as so much of 
his annual leave credit as had not 
been liquidated by payment-.- 

When former gmployee is restored to 
civilian position, or to position of 
like seniority, status and pay under 
terms and conditions of Selective 
Training and Service Act of 1940, he 

is to be considered as having been on 


344 


344 


832 
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furlough or leave of absence during 
period of active military service, 
and is to be restored with same leave 
status (as to both credits and debits) 
as he had when he left civilian 
position to enter active military 


Where former employee, after receiv- 
ing medical discharge from Navy, 
applied for reinstatement to former 
position in accordance with sec. 8, 
Selective Training and Service Act 
of 1940, but was not physically quali- 
fied to perform duties of such posi- 
tion, administrative action termina- 
ting military furlough and pur- 
porting to place employee on leave 
without pay to permit him to 
recuperate may not be regarded as 
having had effect of restoring him to 
former position for purpose of pre- 
serving right to have restored to him 
the sick leave which stood to his 
credit when he entered the Navy. 
23 Comp. Gen. 96, distinguished - --- 


Separation from service: 


Compensation adjustments for excess. 
See Leaves of Absence, sick, compensa- 
tion adjustments for excess, separation 
from service. 

Leave on leave. See Leaves of Ab- 
sence, sick, leave on leave, during ter- 
minal leave with pay. 

Resignation after continuous period of 
annual and sick leave, without return 
to duty—there is no prohibition in 
Annual and Sick Leave Regs. against 
granting of annual and sick leave as 
continuous period of absence without 
return to duty, either at termination 
of service or otherwise, and, therefore, 
employee who was absent from duty 
on sick leave and at expiration of all 
accrued sick and annual leave tend- 
ered his resignation is not required, 
under sec. 3.6 of regulations, to return 
to duty before sick leave may be 


Status as being synonymous with duty: 


Contrary to general rule that leave of 
absence with pay is synonymous with 
duty status, such leave may not be in- 
cluded in determining total number 
of hours’ “actual and satisfactory 
service’ required of substitute postal 
employee for automatic promotion 
purposes under act of Mar. 24, 1944 
(ef. 29 C. G.177). 23 C. G. 766, over- 
ruled in part 

In determining total number of hours’ 
continuous service rendered by substi- 
tute postal employee for purpose of 
adjusting compensation under act of 


598796—44—-vol. 283-71 


Mar. 24, 1944, each day’s absence on 
leave with pay may be considered the 
same as 8 hours’ service 


Substitution for annual leave: 


Medical certificate filing as prerequi- 
site—in view of the provisions of sec. 
3.6, Annual and Sick Leave Regs., 
which clearly contemplate return to 
duty and filing of medical certificate 
in support of request for substitution 
of sick leave for annual leave, where 
employee, while on annual leave, re- 
quests substitution of sick leave for 
annual leave and at expiration of both 
his sick and annual leave tenders res- 
ignation, substitution of sick leave for 
annual should not be approved unless 
and until there is return to duty and 
filing of required medical certificate__. 

Return to duty as prerequisite—in view 
of the provisions of sec. 3.6, Annual 
and Sick Leave Regs., which clearly 
contemplate return to duty and filing 
of medica] certificate in support of re- 
quest for substitution of sick leave for 
annual leave, where employee, while 
on annual leave, requests substitution 
of sick.leave for annual leave and at 
expiration of both his sick and annual 
leave tenders resignation, substitution 
of sick leave for annual should not be 
approved unless and until there is re- 
turn to duty and filing of required med- 
ical certificate 


Substitution for leave without pay : 


Leave without pay erroneously charged— 
under sec. 4.8 (a) of Annual and Sick 
Leave Regs., when leave without pay 
is charged as result of mistake of fact 
or law, action may be corrected to ex- 
tent of substituting, retroactively 
effective, leave with pay standing to 
employee's credit on date of erroneous 
action charging leave without pay, for 
corresponding period of leave without 


Sick leave advances retroactively 


granted: 

If employee on leave without pay 
because of illness and before return 
to duty is qualified for advance of 
sick leave under sec. 3.8 of Sick 
Leave Regs., advance may be 
granted over period that has passed, 
beginning with first day of leave 
without pay and extending for con- 
tinuous period, that is, including a 
period both before and after admin- 
istrative approval of advance of sick 


Sec. 3.7 of Sick Leave Regs., providing 
taat sick leave may not be granted 
for period immediately following 
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Sick leave advances retroactively grant- 


ed—Continued. 
Period of absence in a nonpay status, 
unless and until there is a return to 
actual duty, and that such leave 
without pay may not be converted 
to sick leave, has no application to 
advance of sick leave to which an 
employee ts entitled when he goes 
on leave without pay because of 


ffect of leave withuut pay—‘‘month of 
service’ required under sec. 3.1 (b) of 
Sick Leave Regs., as condition to 
crediting sick leave of temporary and 
indefinite employees, relates to period 
of employment wih pay, and, there- 
fore, period of leave without pay 
breaks a “month of service” so as to 
preclude crediting sick leave to tempo- 
rary and indefinite employees who are 
absent on leave without pay for a por- 
tion of a month. Rules stated in 16 
C. G. 993 and 20 id. 827 are not changed 
by leave regulations effective Jan. 1, 


Effect of suspension from duty—under 


sec, 4.4, Annual and Sick Leave Reg- 
ulations, providing that leave shall 
not accrue during period of suspension 
for disciplinary reasons in excess of 3 
days, temporary employees suspended 


with unused leave whose services are 
terminated under certain conditions, 
may be regarded as authorizing 
bridging over of period not to exceed 
12 months between date of separation 
of employee from the National Youth 
Administration—on account of liqui- 
dation of that agency on or prior to Jan. 
1, 1944—and reappointment in another 
agency for purpose of transferring 
annual and sick leave credits pursuant 
to secs. 6 and 9, Annual and Sick 
Leave Regs., respectively_.._......- 


Reemployment after war service trans- 


fer—lapse exceeding one day but not 
period allowable under war service 
regulations—sec. 9, Sick Leave Regs. 
(E. O. No. 8385), which precluded 
transfer of employee’s accrued sick 
leave from one agency to another un- 
less transfer was without ‘‘break in 
service’’—a separation of one or more 
work days—does not prevent transfer 
of accrued sick leave of employee who 
transferred with reemployment rights 
and benefits provided by war service 
regulations and who, after involuntary 
termination of service in position to 
which transferred, made timely appli- 
cation for reemployment in former 
Position and was restored after lapse of 
more than one day but within 40-day 
period prescribed by war service 


for disciplinary reasons for more than 
3 days would lose sick leave credit for 
service month in which they were sus- 


Sundays and holidays. See Sundays and Hol- 
idays, leaves of absence. 
S48 Without pay: 
Accrual of annual and sick leave during 


Leave on leave during terminal leave 
with pay—sec. 4.2 (b), Annual and Sick 
Leave Regs., prohibiting grant of 
leave on leave during terminal leave, 
applies to employees whose tenure of 
service is indefinite and whose termi- 


periods of. See Leaves of Absence, an- 
nual, accrual, during leave without pay 
status; Leaves of Absence, sick, accrual, 
during leave without pay status. 
Administrative authority as affected by 


nation of service must be fixed after 
service has been rendered and has no 
application to deny temporary em- 
ployees—who are appointed for defi- 
nite periods of time not exceeding one 
year—the annual leave to which they 
are entitled by law and regulations for 
each full month of service, which in- 
cludes both active service and leave 


Break in service—nonpay status between 


separation from terminated agency 
and reappointment in another agency 
—although granting of leave without 
pay after date a position is abolished 
by law is unauthorized, provisions of 
sec. 9 (c), Annual Leave Regs., as 
amended, respecting granting of leave 
without pay or furlough to empliyees 


whether employee has unused annual 
leave: 


Provision of sec. 4.8 (a), Annual and 


Sick Leave Regs., that leave without 
pay may be granted employee for 
Period not exceeding 12 months regard- 
less of whether he has leave standing to 
his credit was not intended to limit 
administrative action in granting 
leave without pay to period of 12 
months in all cases, but is merely lim- 
itation on amount of such leave that 
may be granted while employee has 
annual leave to his credit_.........-- 


Where employee has been carried on rolls 


in leave without pay status because 
of extended illness for one year or more 
and has no unused annual leave to his 
credit, it is within administrative 
discretion to grant him additional 
leave without pay 
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LEAVES OF ABSENCE—Con. 

Without pay—Continued. 

Authority to grant after abolition of 
position—granting of leave without pay 
after date a position is abolished by law 
is unauthorized 

Compensation deductions—absence on 
thirty-first day of month—provision of 
act of June 30, 1906, requiring forfeiture 
of one day’s pay for unauthorized absence 
on 3ist day of a month, is not applicable 
where employee was absent on annual 
leave through a portion of 3ist day of 
month and on authorized leave without 
pay (due to entrance on active military 
duty) during remainder of that day_. 

Jurisdiction: 

Annual and sick leave acts of Mar. 14, 
1936, do not purport to vest in Presi- 
dent any authority to promulgate 
uniform regulations controlling or 
limiting administrative action of vari- 
ous agencies of Govt. in granting leave 
of absence without pay, except so far as 
such absence without pay may be 
involved in connection with granting 
of sick or annual leave with pay...- 

Where employee has absented himse!f 
from work without prior authoriza- 
tion, administrative determination 
after his return to duty that facts and 
circumstances of case are not such as 
to warrant conclusion that he was 
“a. w. o. L,” even though absence 
was without pay, is not subject to 
review or revision by this oftice.... 

Retroactive approval—where employee 
having no annual or sick leave to his 
credit has absented himself from work 
for single work day without prior au- 
thorization and it is administratively 
determined after bis return to duty that 
conditions rendered advance application 
for leave without pay impracticable, 
justifying conclusion that he was not 
“a. w. o. 1,” employee’s pay status 
may be regarded the same as though 
leave without pay had been granted 
in advance 

Substitution of annual and sick leave. 
See Leaves of Absence, annual, substi- 
tution for leave without pay; Leaves of 
Absence, sick, sutstitution for leave with- 
out pay. 

Sundays and holidays. See Sundays and 
Holidays, leaves of absence, without pay. 

LEGISLATION: 

Provisions in appropriation acts as consti- 
tuting substantive law—general provisions 
in National War Agencies Appro. Act, 
1944, granting special authority to constit- 
uent agencies under Office for Emergency 
Management including War Relocation 
Authority—for conduct of war program of 
said agencies, constitute, in effect—even 
though contained in appropriation act— 
substantive provisions of law which vest 
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in War Relocation Authority whatever 
authority was encompassed in such pro- 
visions at time they were enacted into 


Statutory construction. 
struction. 
LOSS BY EXCHANGE: 
See Exchange. 
MAILS: 
See Post Office Department, mails. 
MARRIAGE: 
See, also, Husband and Wife. 
Annulment. See Annulment of Marriage. 
MEDALS AND OTHER PRIZES: 
Additional pay. See Pay, additional. 
MEDICAL EXAMINATIONS: 
Sea Physical Examinations. 
MEDICAL TREATMENT: 
Physical examinations. See Physical Exam- 
inations. 
Private: 

Civilian employees—preventive treatment 
after exposure to contagious disease— 
purchase of drugs and their administra- 
tion by private physician to Weather 
Bureau employees as immediate pre- 
ventive measure after employees were 
exposed in line of duty to spinal menin- 
gitis, epidemic variety, and in order to 
obviate possibility of employees being 
quarantined and resultant closing of 
station, may be considered as necessary 
from administrative standpoint and 
primarily for benefit of Govt., rather 
than employees, so as to justify payment 
of expenses thereof from Bureau's ap- 
propriation for salaries and expenses... 

Leaves of absence—military, naval, etc., 
personnel—Navy enlisted men gen- 
erally—prior decisions of accounting 
officers negativing allowance of cost of 
civilian medical care and treatment of 
Navy enlisted men solely because they 
were on leave or liberty at time—which 
decisions were based on general legisla- 
tive policy exemplifie! by provisions in 
annual Army appropriation acts pro- 
hibiting allowance of such expenses in- 
curred by Army officers or enlisted 
men—are not to be regarded as appli- 
cable or controlling subsequent to enact- 
ment of act of Apr. 28, 1942, which 
marked a reversal of such legislative 
policy by authorizing payment for med- 
ical care or treatment of Army personnel 
“whether on duty or on furlough or leave 
CT ares A csc tte 

MILEAGE: 
Air travel: 

Circuitous routes. See Mileage, 
circuitous. 

Government aircraft: 

Mileage entitlement generally: 
An officer is not entitled to mileage for 
travel by Govt. aircraft............- 


See Statutory Con- 


routes, 
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MILEAGE-—Continued. 


Air travel—Continued. 

Government aircraft—Continued. 

Mileage entitlement generally—Con. 
Decisions generally have held that 
where travel performed by Govt. 
airplane is in general direction of 
destination specified in Army offi- 
cer’s travel orders, that is, where 
such travel includes a distance for 
which officer would have been en- 
titled to mileage for travel by other 
means of transportation, distance 
traveled by Govt. airplane is to be 
deducted from official distance be- 
tween ordered points of travel in 
computing the mileage otherwise al- 
RD iis 

Travel by privately owned aircraft—in gen- 
eral—under existing laws and Stan. 
Govt. Travel Regs., reimbursement to 
employee for use of privately owned air- 
plane in connection with his official 
travel is authorized only on actual ex- 
pense basis pursuant to properly issued 
travel order, and, therefore, commutation 
of such expenses may not be made under 
contract authorizing reimbursement at 
specified rate per flight-hour, or upon 
mileage or other basis.................-- 

Change to per diem basis before completion 
of travel—in view of provision in Naval 

Appro. Act, 1944, which, in effect, permits 

election between mileage and per diem in 

prescribing method of reimbursement for 
naval officers traveling under competent 
orders without troops, in cases where, due 
to unanticipated conditions, length of ab- 
sence from designated post of duty, etc., 
mileage payments would be inadequate, 
there is no objection to prospective modifi- 
cation of travel orders originally issued on 
mileage basis so as to authorize per diem 
for remainder, only, of travel period, pro- 
vided total cost to the Government of 
travel theretofore performed in mileage 
status together with travel thereafter per- 
formed in per diem status does not exceed 
cost had original orders prescribed per 

i tienen itanientieadanennantndreap~ 

Combination of mileage and per diem under 
same orders: 

In general—provision in Naval Appro. 
Act, 1944, which, in effect, permits elec- 
tion between mileage and per diem in 
prescribing method of reimbursement for 
naval officers when traveling under com- 
petent orders without troops, does not 
contemplate combination of mileage and 
per diem under same orders costing Govt. 
more than it would have cost on either 
a PT voice ec ccsestcéccenteors 

Provision in Naval Appro. Act, 1944, 

which, in effect, permits election be- 
tween mileage and per diem in pre- 






INDEX DIGEST 


Page | MILEAGE-—Continued. 


573 


713 


713 


Combination of mileage and per diem under 
game orders— Continued. 
scribing method of reimbursement for 
naval officers when traveling under com- 
petent orders without troops, does not 
contemplate combination of mileage and 
per diem under same orders costing 
Govt. more than it would have cost on 
either basis separately and is not self- 
executing—that is, it gives no right to 
per diem payments except when duly 
prescribed—but rather, it contemplates 
that, generally, determination as to 
mode of reimbursement will be made 
prior to commencement of ordered 


First duty station—military, naval, etc., per- 
sonnel appointed from civil life—female 
dietetic and physical therapy personnel of 
Army Medical Dept.—female dietetic and 
physical therapy personnel appointed in 
Medical Dept. of the Army under sec. 2, 
act of Dec. 22, 1942, which authorizes pay- 
ment to such personnel of “‘mileage and 
other travel allowances, as * * * pro- 
vided by law, for commissioned officers 
* * * of the Regular Army,” are not 
entitled to payment of mileage in connec- 
tion with travel incident to reporting at 
first duty station 

Headquarters: 
Automobiles, use of privately owned: 

Designation of headquarters as requisite 
to payment of mileage—act of Feb. 14, 
1931, as amended, which authorizes 
payment of a commuted allowance on 
a mileage basis for use of a privately 
owned automobile to a civilian em- 
ployee when on official business “away 
from his designated post of duty,’’ con- 
templates that all employees—includ- 
ing itinerant—shall have ‘‘designated’”’ 
for them an official station or head- 
quarters. Compare conclusion in 
this decision with respect to laws per- 
taining to per diem._.._...-.........- 

Government corporation operating on 
nonappropriated funds—applicability 
of general appropriation restriction— 
prohibition in sec. 5, act of July 16, 
1914, against use of appropriated 
moneys for purchase, maintenance, re- 
pair, or operation of motor-propelled 
passenger-carrying vehicles unless 
specifically authorized by law is not 
applicable to expenditures made from 
regular funds of Federal Deposit Insur- 
ance Corp. (which are derived irom 
assessments, etc., and are not appro- 
priated for expenditure) for payments 
on mileage basis to its officers and em- 
ployees for use of privately owned auto- 
mobiles within the corporate limits of 
their official stations while engaged on 
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MILEAGE—Continued. 


Headquarters—Continued. 
Automobiles, use of privately owned— 
Continued. 

Home to nearby duty places—general 
rule as to amount reimbursable— 
where employee performs intermittent 
trips on official business directly from 
his home—not within corporate limits 
of official station—to various points in 
outlying communities and returns to 
his home within same day, instead of 
reporting to his official station and 
thence to various points, mileage for 
use of private automobile may be al- 
lowed without deduction for mileage 
between employee’s home and official 
station, provided mileage does not ex- 
ceed what it would have been had 
travel been directly from official sta- 
tion. 22 C. G. 62, id. 572, distin- 


Travel partly within and partly outside 
limits of official station—undJer pro- 
vision in act of June 30, 1943, author- 
izing reimbursement to field employ- 
ees of War Savings Staff, Treasury 
Dept., at not to exceed 3 cents per mile, 
for travel performed by them in pri- 
vately owned automobiles while en- 
gaged in promoting sale of U. 8. Govt. 
securities within limits of their official 
stations, employee who performed 
journey to duty station outside cor- 
porate limits of his official headquar- 
ters may be paid said allowance for 
that portion of journey within cor- 
porate limits of his headquarters 

Necessity for advance determination as to 
payment on per diem or mileage basis— 
in general—provision in Naval Appro. 
Act, 1944, which, in effect, permits election 
between mileage and per diem in prescrib- 
ing method of reimbursement for naval 
officers when traveling under competent 
orders without troops, is not self-execut- 
ing—that is, it gives no right to per diem 
payments except when duly prescribed— 
but rather, it contemplates that, generally, 
determination as to mode of reimburse- 
ment will be made prior to commencement 
of ordered travel 

Orders. See Orders. 

Personal convenience—routes. See Mile- 
ages, routes. 

Routes: 

Circuitous: 

Deductions for travel involving Govern- 

ment aircraft: 

In adjusting mileage payments for 
official travel of Army officers who, 
for their own purposes, proceed to 
ordered destinations over indirect 
routes or routes not contemplated 
by orders, traveling part way by 
Govt. airplane—although orders did 
not direct or authorize travel by 
air—and part way by other means, 
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Routes—Continued. 
Circuitous—Continued. 
Deductions for travel involving Govern- 
ment aircraft— Continued. 

travel by Govt. airplane should be 
regarded as official travel toward 
ordered destination—for which no 
mileage is payable—to extent that it 
reduces distance to be traveled by 
other means below official distance of 
ordered travel. Prior decisions ap- 
plying different methods of adjust- 
ment no longer will be regarded as 

controlling 
In event deduction resulting from use 
of Govt. airplane which is required 
to be made from mileage payment 
of Army officer who, for his own 
purposes, proceeded to his ordered 
destination over indirect route, 
traveling part way by Govt. air- 
plane and part way by other means, 
is less than deduction required by 
act of June 12, 1906, for land-grant 
miles over official rail route between 
points involved, there should be 
deducted the greater amount for 
land grant ovet official route instead 
of lesser amount for partial travel by 
Govt. airplane. Prior decisions ap- 
plying different methods of adjust- 
ment no longer will be regarded as 


Interagency cooperative travel situa- 
tions. See Mileage, travel by privately 
owned automobile, interagency coopera- 
tive travel. 

Transportation tax matters. See TJares, 
Federal, transportation taz. 

Travel by privately owned aircraft. See 
Mileage, air travel, travel by privately owned 
aircraft. 

Travel by privately owned automobile: 
Authority for payment to uncompensated 

employees as extending to dollar-a-year 

men—provision in sec. 303, First Sup- 
plemental National Defense Appro. Act, 

1944, authorizing reimbursement on 

mileage basis to “‘personnel serving with- 

out compensation from the United 

States” for expenses of travel by privately 

owned automobiles may not be en- 

larged by construction to permit pay- 
ment of mileage to persons who are paid 
compensation at rate of $1 a year_..._..- 
Headquarters. See Mileage, headquarters, 
automobiles, use of privately owned. 
Home as related to headquarters. See 

Mileage, headquarters, automobiles, use of 

privately owned. 

Interagency cooperative travel: 

Circuitous travel for benefit of compan- 

ion: 

Appropriation reimbursement require- 
ments—where, in connection with 
interagency mileage conservation 
program, official traveler driving 
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MILEAGE—Continued. 
Witnesses—C ontinued. 


MILEAGE—Continued. 
Travel by privately owned automobile— 
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Continued. 
Interagency cooperative travel—Con. 
Cireuitous travel for benefit of com- 
panion— Continued. 
privately owned automobile on 
mileage basis is requested by mileage 
administrator or other authorized 
official of his own agency to deviate 
from his direct itinerary for accom- 
modation of accompanying em- 
ployee from another agency, excess 
mileage and subsistence payable to 
driver-employee by reason of devia- 
tion need not be reimbursed to ap- 
propriation bearing excess burden 
unless deviation exceeds 100% cf 
direct distance, in which event, ap- 
propriation benefited by deviation 
should bear such share of expense as 
may be agreed upon in accordance 
with sec. 601, Economy Act, as 


Resultant increased payments as con- 
stituting diversion of appropriated 
moneys—where, in connection with 
interagency mileage conservation 
program, official traveler driving 
privately owned automobile on 
mileage basis deviates slightly from 
his itinerary to accommodate accom- 
panying employee from another 
agency, resulting in additional mile- 
age and subsistence payments to 
driver-employee, such increased pay- 
ments by one agency for benefit of 
other need not be considered as di- 
version of appropriated moneys pro- 
hibited by sec. 3678, R. 8 

Joint travel — interagency cooperative 
travel situations. See Mileage, travel by 
privately owned automobile, interagency 
cooperative travel. 

Travel by employee’s wife incident to 
making automobile available for em- 
ployee’s use—payment of mileage under 
act of Feb. 14, 1931, as amended, for use 
of privately owned automobile is not 
authorized for distance covered by em- 
ployee’s automobile when driven by 
his wife—unaceompanied by husband— 
in returning automobile to his home from 
point where he commences official field 
trip in another employee’s automobile, 
or for distance traveled by wife from 
bome to such point to return employee 
to his home upon completion of such 


See, also, Traveling Expenses, witnesses. 
U. S. litigation in State courts—private 
party testifying for U. S.—as act of Feb. 
14, 1931, as amended, authorizes pay- 
ment of mileage only for employees of 
U. 8., @ person appearing as witness for 
U. 8. in State court who, at time of 
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traveling, was not such an employee 
may be reimbursed only for actual ex- 
penses—including garage rent, gasoline 
and oil—incurred in connection with 
use of his automobile, in absence of 
State statute authorizing payment of 
mileage for witnesses in State court-- 


MILITARY LEAVE: 


See Leaves of Absence, military. 


MISCELLANEOUS RECEIPTS: 


Collections generally—under sec. 3617, R. 8., 
moneys received for use of U. 8. are for 
depositing as miscellaneous receipts; and 
it is only when specifically authorized by 
law that funds received by any Federal 
agency may be credited to working fund 
or otherwise made available for expendi- 


Collections or deposit refunds upon return 
of containers used for furnishing con- 
tract material. See Contracts, empty con- 
tainers. 

Contract liquidated damages. See Contracts, 
damages, liquidated, disposition of amounts 
recovered. 

Government employee witness fees and 
expenses—requirement in 15 C. G. 196, 
that employees subpoenaed to testify in 
their official capacity in behalf of private 
party collect all authorized witness fees 
and allowances and that any amount so 
collected in excess of their actual expenses 
be deposited to credit of miscellaneous 
receipts, is particularly applicable to fees 
and allowances collected in State courts 
and is not applicable where no emolument 
from any source is received other than 
employee’s regular salary and any travel 
expenses which may be payable under 
Federal statute by Justice Dept 

Repayments of advances or expenditures by 
Govt. as non-Federal agency’s share in 
cooperative undertaking—w here Soil Con- 
servation Service, pursuant to Soil Conser- 
vation Act of 1935, enters into cooperative 
agreement with State agency whereby ex- 
pense of project is to be shared by parties, 
but State agency does not have facilities to 
perform its share of work directly and, due 
to prohibiting laws, regulations, or policies, 
is unable to advance its share of money 
until after work is performed, amount ex- 
pended by Soil Conservation Service as 
cooperating agency’s share may be con- 
sidered as tentative charge against appro- 
pation and amount received in reim- 
bursement thereof regarded as repayment 
to appropriation—any amount reimbursed 
in excess of amount expended to be covered 
into Treasury as miscellaneous receipts. - . 

Repayments of amounts erroneously or il- 
legally disbursed from lapsed appropria- 
tiens—in absence of express statutory au- 


Zi. thority to contrary, it is established rule 
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MISCELLANEOUS RECEIPTS—Con. Page 


that amounts representing collections on 
account of erroneous or illegal charges to 
lapsed appropriations are required to be 
deposited and covered into Treasury to 
credit of appropriation originally charged, 
rather than to credit of miscellaneous re- 
ceipts, and fact that such amounts may be 
small and are immediately carried to sur- 
plus fund of Treasury through appropria- 
tion involved by operation of law consti- 
tutes no legal basis for departing from the 
established rule 

Revolving fund income, etc.—Puerto Rico 
Reconstruction Administration Revolving 
Fund created by act of Feb. 11, 1936, may 
be replenished only from sources specified 
in act, namely, “special fund” also created 
by act and proceeds of disposition of prop- 
erty acquired therewith, and, therefore, 
income derived from operations financed 
out of revolving fund, or proceeds of dis- 
position of property acquired therewith, 
may not be credited to fund but must be 
covered into general fund of Treasury. 20 
C. G. 280, reconsidered and affirmed 

Telephone pay station revenues—installa- 
tions in Government plant operated by 
cost-plus contractor—where Government- 
owned naval ordnance plant was leased to 
contractor at rental of $1 per annum under 
contract which gave contractor ‘complete 
supervision and operation of the plant” 
but specifically provided that plant shall 
be operated for the “exclusive benefit of the 
Government,” commissions accruing from 
pay telephones installed at plant for con- 
venience of contractor’s personnel repre- 
sent income incident to use of said Govt. 
building, and, therefore, should be de- 
posited into Treasury as miscellaneous re- 
ceipts in accordance with sec. 3617, R. 8., 
rather than applied in reduction of gross 


Value of supplies or equipment furnished 
from storehouse stock by one agency to 
another, where reimbursement not re- 
quired—Gen. Reg. 98, Oct. 7, 1943 


NATIONAL GUARD: 


Members—acceptance of Naval Reserve 
membership as affecting National Guard 
status—where, although disqualified un- 
der provisions of Naval Reserve Act of 
1925 from accepting membership in Naval 
Reserve while a member of military organ- 
ization, National Guard Reserve officer 
“accepted” commission in Naval Reserve, 
attempted acceptance of such commission 
did not affect his status in National Guard 


National Guard Reserve—effective date of 
termination—where National Guard Re- 
serve officer was discharged therefrom sub- 
sequent to June 15, 1933—date of act dis- 
continuing National Guard Reserve—his 
service in National Guard Reserve is to be 


NATIONAL GUARD—Continued. 


regarded, in computing his active duty 
pay under sec. 3, Pay Readjustment Act 
of 1942, as amended, as having terminated 
by law on June 15, 1933 


NATIONAL LABOR RELATIONS 


BOARD: 
Appropriations. See Appropriations, Na- 
tional Labor Relations Board. 


NATIONAL PARK SERVICE: 


Concessionaires, etc. : 

Failure of anticipated profits as basis for 
relief—franchise fee waiver or abate- 
ment—where concessioner in National 
Park is required to pay annual franchise 
fee under agreement for maintenance of 
saddle and pack horse transportation 
service for benefit of park visitors, fact 
that contract has become unprofitable 
because of gasoline and tire rationing 
programs instituted by Govt. furnishes 
no legal basis for administrative action 
which contemplates that contract shall 
continue operative and in effect but that 
there shall be a waiver or abatement of 


Termination or suspension of contract in 
public interest—if administratively de- 
termined that public interest does not 
require continuation of contract under 
which concessioner in National Park is 
required to maintain for benefit of park 
visitors a saddle and pack horse trans- 
portation service for period of 15 years 
from Jan. 1, 1942, and to pay annual 
franchise fee therefor, this office would 
not be required to object to execution of 
supplemental agreement with conces- 
sioner to terminate or tempernsiiy 5 sus- 
pend entire contract__ 

National Park Trust Fund. “See "Funds, 
trust, National Park Trust Fund. 


NAVAL ACADEMY: 


Midshipmen—transportation and suabsis- 
tence upon discharge or dismissal. See 
Transportation, midshipmen; Subsistence, 
midshipmen. 


NAVY: - 


Commissioned warrant officers—status as 
“commissioned officers”—while under 
certain circumstances Navy warrant of- 
ficers have been held to be “‘officers,”’ and 
commissioned warrant officers are ‘“‘com- 
missioned officers’ (see court cases and 
decisions cited), facts in each particular 
case must be considered in order to de- 
termine whether warrant officers or com- 
missioned warrant officers are within scope 
of statutes authorizing benefits for ‘‘offi- 
cers” or “‘commissioned officers’’ of par- 


Enlisted men—retention after expiration of 
enlistment—effect as extending enlist- 
ment—involuntary detention, under au- 
thority in act of Dec. 13, 1941, of Navy 
enlisted man in service after expiration of 
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NAVY —Continued. 
his enlistment period has effect of extend- 
ing enlistment period beyond date on 
which it otherwise would terminate, that 
is, where enlisted man was detained in 
service, for period slightly over one year 
beyond his 6-year enlistment period, en- 
listment period was, in effect, extended and 
did not terminate until discharged__-__. 

Naval Procurement Fund. See Funds, Na- 
val Procurement Fund. 

Naval Reserve: i 
Members enlisting or accepting commis- 

sions in other military, etc., organi- 
zations: 

Effect of subsequent termination of 
Naval Reserve membership—Naval 
Reserve officer who enlisted in Na- 
tional Guard in violation of prohibi- 
tion in the Naval Reserve Act of 1925, 
against members of Naval Reserve 
becoming members of other military 
organizations, does not become de jure 
member of National Guard, and, 
therefore, subsequent termination of 
his Naval Reserve service does not 
operate to entitle him to count for pay 
purposes under sec, 3, Pay Readjust- 
ment Act of 1942, as amended, service 
in National Guard after date of termin- 
ation of his Naval Reserve service 
unless he thereafter ratifies or affirms 
his enlistment in National Guard___- 

Effect on Naval Reserve status—prohi- 
bition in the several Naval Reserve 
acts against Naval Reservists becom- 
ing members of other military or naval 
organizations disqualifies Naval Re- 
serve officer for enlistment in National 
Guard, so that enlistment of such 
officer in National Guard does not 
operate to constitute officer a de jure 
member of that organization divesting 
him of his status as Naval Reserve 






Members of other military organizations 
accepting membership in: 
Disqualification of appointee subse- 
quently removed—fact that person 
while serving as member of inactive 
National Guard is disqualified by pro- 
vision in the Naval Reserve Act of 
1938, from accepting commission in 
Naval Reserve does not operate to in- 
validate commission in Nava] Reserve 
nor prevent valid acceptance thereof 
upon removal of the disqualification 
by discharge from inactive National 
Guard, but, in order for commission 
to become vested in such person, there 
is required some affirmative act subse- 
quent to removal of disqualification— 
such as reporting for active duty— 
indicating his intention to accept 
inn camidauiionenctipasoweoe 
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Naval Reserve—C ont inued. 
Members of other military organizations 
accepting membership in—C on. 
Effect on status in other organization— 
where, although disqualified under 
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provisions of Naval Reserve Act of’ 


1925 from accepting membership in 
Naval Reserve while a member of 
military organization, National Guard 
Reserve officer ‘‘accepted”’ commission 

in Naval Reserve, attempted accept- 
ance of such commission did not affect 

his status in National Guard Reserve 
Warrant officers—status as “officers’’—while 
under certain circumstances Navy warrant 
officers have been held to be “‘officers,’’ 
and commissioned warrant officers are 
“commissioned officers” (see court cases 
and decisions cited), facts in each partic- 
ular case must be considered in order to 
determine whether warrant officers or 
commissioned warrant officers are within 
scope of statutes authorizing benefits for 
“officers” or ‘‘commissioned officers’ of 
ORE IGN oon 6s Sosises Ses. ccntbedi- 


See Property, private, damage, loss, or 
destruction. 


NURSES: 
Prohibition against enlistment in Women’s 


Army Corps—in view of provisions in sec. 
3 of act of July 1, 1943, creating Women’s 
Army Corps, that nurses shall not be 
enlisted in.said Corps, it does not appear 
that question relative to counting prior 
service in Army Nurse Corps or Nurse 
Corps (female) of Navy will arize with 
respect to members of said Corps 


Status as officers—in general—members of 


Nurse Corps (female) of Navy and Army 
Nurse Corps, while holding relative rank 
are not commissioned officers... ........... 


Student nurses receiving training under 


wartime program: 
Status as U. S. employees: 

If student nurses in training under 
general student nursing program 
authorized by act of June 15, 1943, are 
regarded as leaving status of ‘‘student 
nurses” who receive “stipend” under 
said act while completing their train- 
ing in Federal hospitals during their 
senior year, and are employed and 
paid basic compensation or salary at 
rate administratively prescribed as for 
Federal employees, such nurses are 
“civilian * * * employees in or 
under the United States Government” 
within meaning of War Overtime Pay 
Act of 1943, and entitled to receive 
overtime compensation..............- 

Student nurses at St. Elizabeths and 
Freedmen’s Hospitals who have a 
status as U. 8. employees acquired 
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NURSES—Continued. 
Student nurses receiving training under 
wartime program—cC ontinued. 


OFFICERS AND EMPLOYEES: 
Details. See Details. 
Efficiency ratings—requirements in connec- 


Page Page 


Status as U. S. employees—C ontinued. 
under existing employment procedure 
otherwise than solely by enrolling in 
student nursing program authorized 
by act of Junel15, 1943, may be regarded 
as retaining that status after their 
enrollment, and, as such employees, 
they are entitled to overtime compen- 
sation under War Overtime Pay Act 
of 1943, 23 C. G. 358, amplified 

Student nurses who are receiving train- 
ing for purpose of assuring supply of 
nurses for armed forces, governmental 
and civilian hospitals, etc., and who 
are paid a specified “stipend” during 
training period pursuant, to act of 
June 15, 1943, may not be regarded as 
“civilian officers and employees * * * 
in or under the United States Govern- 
ment” within meaning of War Over- 
time Pay Act of 1943, so as to entitle 
them to benefits of act 

Status of ‘‘stipend” as compensation or 

allowance—“‘Stipend” paid student 
nurses during their training period pur- 
suant to act of June 15, 1943, should not 
be considered as compensation for serv- 
ices rendered, but, rather, should be 
regarded as in nature of allowance for 
personal expenses during period of 
training 


OATHS: 


Oaths of office—aliens—aliens appointed as 
professors and instructors at U. 8. Naval 
Academy under authority in sec. 205, 
Independent Offices Appro. Act, 1944, to 
employ nationals of those countries allied 
with U. 8. in prosecution of war, are not 
exempt from requirements of sec. 1757, 
R. S., that persons appointed to offices of 
honor or profit take oath prescribed there- 
BA. wicenecerecccccncconscescsceesceseves ° 


OFFICE FOR EMERGENCY MAN- 


AGEMENT: 


Central Administrative Services—services 


for other than constituent agencies of 
oO. E. M.—under provision in National 
War Agencies Appro. Act, 1944, estab- 
lishing working capital fund under Divi- 
sion of Central Administrative Services 
for maintenance and operation of central 
duplicating, etc., services on reimbursable 
basis “for the constituent agencies of the 
Office for Emergency Management,” 
duplicating, ete., services may not be 
furnished United Nations Relief and Re- 
habilitation Administration—not one of 
constituent agencies of Office for Em- 
ergency Management—on reimbursable 
basis 


tion with automatic promotions. See 
Compensation, promotions, automatic. 


Holding two positions: 


See, also, Compensation, double. 
Acceptance of one “office” as vacating 
another—effect generally of ineligi- 
bility provisions in statutes, ete.—where 
holding of two public offices is forbidden 
by constitutional or statutory provision, 
acceptance of second office is regarded as 
resignation or relinquishment of first; 
but where there is express statutory pro- 
vision prohibiting incumbent of one 
office from accepting appointment to 
another, incumbent, in absence of some 
affirmative action effectively and legally 
terminating first office, may not legally 
be appointed to another office, and any 
such attempted appointment or accept- 
ance thereof is without legal effect 
Employment as constituting “‘office”’: 
Employment by Government corpora- 
tion—retired Army officer’s employ- 
ment by Government corporation 
constitutes holding an ‘“‘office’”’ within 
sec. 2, act of July 31, 1894, as amended, 
prohibiting persons whose annual 
compensation in one office amounts to 
$2,500 or more from holding another 
office to which compensation is at- 


Part time or intermittent employment— 
part time or intermittent employ- 
ment of regular full time Federal em- 
ployee as nurses’ aide in Govt. hospital 
does not constitute “holding of an 
office to which compensation is at- 
tached”’ within meaning of act of July 
31, 1894, as amended, prohibiting per- 
sons whose annual compensation in 
one office amounts to $2,500 or more 
from holding another office to which 
compensation is attached_.-.._.-- ‘ 

“When actually employed” positions— 
regardless of whether compensation 
be fixed on a fee basis or a per diem 
basis, appointment of person as expert 
or consultant on “‘when actually em- 
ployed” basis dces not constitute 
appointment to “‘office to which com- 
pensation is attached,’’ within mean- 
ing of the act of July 31, 1894, as 
amended, prohibiting appointment of 
person holding office with annual 
salary of $2,500 to another office to 
which compensation is attached -_. 

Limitation on amount of compensation as 
having reference to only basic compen- 
sation—words “salary or annual com- 
pensation” as used in dual compensation 
statute of July 31, 1894, as amended, 
which provides that “no person who 
holds an office the salary or annual com 
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OFFICERS AND EMPLOYEES— 
Continued. 
Holding two positions--Continued. 
Employment as constituting “office” — 
Continued. 

pensation attached to which amounts to 
the sum of two thousand five hundred 
dollars shall be appointed to or hold any 
other office * * °,” refer to basic 
compensation of $2,500 per annum, 
which is exclusive of overtime compen- 
sation authorized to be paid under War 
Overtime Pay Act of 1943 

Lodging and subsistence in one position 
and salary in another—furnishing of 
subsistence and lodging in -kind, when 
necessary for benefit of Govt. to full 
time Federal employees while serving 
as nurses’ aides in Govt. hospitals out- 
side of regular hours of work is not to 
be regarded as payment of salary or 
allowances within dual compensation 
restrictions of secs. 1764 and 1765, R. S., 
and act of July 31, 1894, as amended---- 

Retired military, naval, etc., personnel 

holding Federal civilian positions: 
Employment by Government corpo- 
ration: 

Provision in sec. 3, Reconstruction 
Finance Corporation Act of 1932, 
that nothing contained in any act 
shall be construed to prevent ap- 
pointment and compensation as 
employee of corporation of any Govt. 
employee, is applicable to Govt. cor- 
porations created by Reconstruction 
Finance Corp. and operates to re- 
move restriction in act of 1894 pro- 
hibiting officers whose annual 
compensation amounts to $2,500 or 
more from holding another office to 
which compensation is attached, 
and, therefore, retired Army officer 
receiving retirement pay in excess 
of $3,000 per annum may be ap 
pointed to paid position in such a 
corporation provided he relinquishes 
his retired pay during such employ- 
ment, as required by sec. 212, Econ- 
omy Act of 1932 

Retired Army officer’s employment 
by Government corporation con- 
stitutes holding an “office” within 
sec. 2, act of July 31, 1894, as amend- 
ed, prohibiting persons whose an- 
nual compensation in one office 
amounts to $2,500 or more from 
holding another office to which 
compensation is attached 

Reclassification of position, which is 
finally consummated, from grade 

CAF-6, $2300 per annum, to grade 

CAF-7, $2600 per annum, may not 

be regarded as void merely because 

incumbent, a retired Army warrant 
officer, is prohibited by dual com- 
pensation statute of July 31, 1894, as 


INDEX DIGEST 


Page | OFFICERS AND EMPLOYEES— 


Continued. 

Holding two positions—-Continued. 

Retired military, naval, etc., personnel 
holding Federal civilian positions— 
Continued. 
amended, from receiving salary in 
civilian position at rate of $2500 or 
more per annum, and, therefore, said 
retired warrant officer may not be 
deemed to have continued in grade 
CAF-6 after reclassification but, 
rather, he is required to refund entire 
amount of salary paid in grade CAF-7 
at rate of $2600 per annum. 21 C, G. 
38, distinguished 

Retired Army warrant officer who has 
been appointed to civilian position and 
has received salary thereof at rate in 
excess of $2500 per annum, in con- 
travention of dual compensation 
statute of July 31, 1894, as amended, 
may not elect to retain salary of civil- 
ian position and refund his retired 
pay for period involved, but, rather, 
civilian salary paid must be refunded. 

Indebtedness liquidation. See Compensa- 
tion, withholding; Set-Off, compensation. 

Jury duty. See Leaves of Absence, court. 

Overtime. See Compensation, overtime. 

Personal furnishings. See Personal Fur- 
nishings. 

Political activity—removal from office— 
granting of terminal annual leave. See 
Leaves of Absence, annual, compensation 
equivalent payments, separation from service. 

Promotions. See Compensation, promotions. 

Qualifying for duties—expenses of—per- 
sonal or Government obligation—it is 
established rule that cost of special equip- 
ment to enable employee to qualify for 
performance of official duties constitutes a 
personal expense and, as such, is not 
payable from appropriated funds 

Reemployment benefits—restoration to Fed- 
eral position following war-industry ser- 
vice—while this office has recognized that, 
by War Manpower Directive No. X and 
War Service Regs. issued thereunder, re- 
employment benefits are granted to em- 
Ployees entering private war-industry ser- 
vice upon substantially same basis as 
granted by law to employees entering mili- 
tary service, to extent of restoring same 
benefits he)d when they left their positions, 
in absence of statute or statutory regulation 
specifically so providing, service in private 
industry may not be counted for increasing 
such benefits upon restoration to Federal 


After military duty: 
Actual restoration as condition to right 
to perquisites—an employee, after dis- 
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Continued. 

Reinstatements—Continued. 
After military duty—Continued. 
charge from active military or naval 
service, must be restored to former posi- 
tion, or position of like seniority, sta- 
tus, and pay, before he may “‘be consid- 
ered as having been on furlough or 
leave of absence during his period of 
active military service’ within sec. 8, 
Selective Training and Service Act of 
1940, entitling such employees, upon 

-restoration to former positions, to 
have restored so much of their sick 
leave credit as they had when they en- 
tered active military or naval service. - 

Administrative v. G. A. O. matter— 
question whether employees who are 
in leave without pay status prior to 
time they enter active military or naval 
service, upon separation from military 
or naval service, are to be restored to 
the leave without pay status held prior 
to entry into armed forces, or to be re- 
stored to active duty (in pay status) 
in civilian position, is matter for deter- 
mination by dept. or agency and Civil 
Service Commission 

Qualification for reinstatement require- 
ment—appropriation availability for ex- 
penses—where former employee of 
Wage and Hour Division, Dept. of 
Labor, after medical discharge from 
Army, applied for restoration to his 
civilian position pursuant to sec. 8, 
Selective Training and Service Act 
of 1940, and it was administratively 
determined, in interest of U. S., to 
require medical examination prior to 
restoration to determine that his con- 
dition was not such as to disqualify 
him for performance of civilian duties, 
expense of examination may be 
charged to Division’s appropriation 
for miscellaneous expenses. 22 Comp. 


After service with American National Red 
Cross—rights in general — employee 
transferred under authority derived 
from provisions of War Manpower Com- 
mission Directive No. 10 and E. O. Nos. 
9063 and 9243 from his Federal position 
to American National Red Cross ‘“‘as 
an essential activity carried on by a 
private enterprise” within meaning of 
said directive is entitled to reemploy- 
ment benefits—including right to have 
his unused annual leave recredited—pre- 
scribed by War Service Regulations in 
connection with such transfers, upon 
meeting all of terms and conditions of 
said regulations regarding reemploy- 
ment in agency from which transferred. - 

Govt. employees serving in private indus- 
try as war service transferees—admin- 
istrative discretion to restore employees 
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Continued. 

After military duty—Continued. 

upon return to Govt. positions for tem- 
porary service—whether administrative 
office requiring temporary services of 
former employee carried in leave-with- 
out-pay status in his Federal position 
while serving in private industry in ac- 
cordance with war service regulations is 
authorized or required to restore em- 
ployee to official duty during period of 
his temporary services is administrative 
matter, and not for consideration by 
this office, but should he be restored to 
his former position and paid salary, he 
must bear cost of returning to duty at his 
former official station 


Resignation: 


Date fixing for leave payment purposes. 
See Leaves of Absence, annual, compensa- 
tion equivalent payments, separation from 
service. 

Effective date: 

Finality of—where administrative error 
in computation of employee’s accrued 
leave results in fixing separation date 
retroactively effective prior to expira- 
tion date of period cver which amount 
of leave correctly computed would 
have run, administrative action may 
be taken to correct error so as tg fix 
separation date at termination of prop- 
er amount of accrued leave, but not 
beyond date on which resignation was 
administratively accepted 

Retroactive acceptance—employee’s res- 
ignation tendered to take effect at 
termination of all accrued leave may 
not be administratively accepted re- 
troactively effective to date prior to 
date resignation was tendered so as to 
defeat right to accumulated annual 


Retired—reemployment. See Retirement. 
Separation from service—effective date— 


liquidation or termination of agency— 
separation date of National Youth Admin. 
employees may not be made effective as of 
date later than Jan. 1, 1944—final date 
specified in act of July 12, 1943, for liquida- 
tion of that agency 


State and local—cooperative Federal work— 


status as Federal employees—cooperative 
employees employed under supervision 
and control of Dept. of Agriculture during 
six months of year and under supervision 
and control of State or other cooperating 
agency during other six months ere re- 
garded as Federal employees only during 
period they are serving under Federal 


Subversive activities: 


Granting of terminal annual leave upon 
removal from office. See Leaves of Ab- 
sence, annual, compensation equivalent 
payments, separation from service. 
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Continued. Travel—Continued. 

Subversive activities—Continued. Amendment—Continued. 

Leave accrual during period of employee's " Effect to alter accrued rights—under 
suspension from duty. See Leaves of travel orders entitling officer to mile- 
Absence, annual, accrual, suspension from age, legal right to such mileage accrues 
duty; Leaves of Absence, sick, accrual, sus- to and vests in officer as and when 
pension from duty. travel is performed under orders and 

Training: such legal right may not be divested 

Personal v. Government expense: or modified by subsequent adminis- 

Schools of instruction: trative action, so that, except tocorrect 
Generally, appropriated moneys may or to complete orders to show original 


not be used to send Govt. employees 
to schools or to take special courses 


In view of provision in Independent 
Offices Appro. Act, 1944, appropri- 
ating funds to Public Buildings 
Admin. “for advance studies for 


intent, travel orders may not be re- 
voked or modified retroactively so as to 
increase or decrease rights which have 
accrued or become fixed under appli- 
cable statutes, regulations and orders 
for travel already performed 


PAY: 


Federal building construction,’’ ex- 
penses incident to designated em- 
ployees attending welding school 
and taking special course in order to 


Absences—desertion. See Pay, desertion. 
Active duty: 
Period while at home or other designated 
point awaiting orders—officer directed 


make study of welding as method of 
constructing steel-framed buildings 
may be paid from said appropria- 


Transfers—general rule as to effeciive date 
of station change—when employee is 
permanently transferred to place at which 
he already is on duty under competent 
orders, transfer is effective from date he 
receives notice thereof; but if transferred 


to place where he is not on temporary - 


duty, his post of duty changes on date he 
actually arrives at new station 
OFFSET: 
See Set-off. 
ORDERS: 
Price-fixing: 
Government purchases. See Contracts, 
price-fizing orders. 
Government sales. See Sales, price-fizing 
orders. 
Travel: 
Amendment: 

Change from mileage to per diem basis 
before completion of travel—in view 
of provision in Naval Appro. Act, 
1944, which, in effect, permits election 
between mileage and per diem in pro- 
scribing method of reimbursement for 
naval officers traveling under compe- 
tent orders without troops, in cases 
where, due to unanticipated condi- 
tions, length of absence from desig- 
nated post of duty, etc., mileage pay- 
ments would be inadequate, there is 
no objection to prospective modification 
of travel orders originally issued on 
mileage basis so as to authorize per 
diem for remainder, only, of travel 
period, provided total cost to the 
Government of travel theretotore per- 
formed in mileage status together with 
travel thereafter performed in per 
diem status does not exceed cost had 
original orders prescribed per diem - - - 


to proceed to his home, or other point, 
and there await orders is entitled to pay 
and allowances for such period 


Retired personnel: 


Advancement in rank upon retirement— 
under act of May 7, 1932, providing 
that warrant officers and enlisted men 
who served in certain wars shall on 
retirement be advanced on retired list 
to highest rank or grade held by them 
during such war, Navy enlisted man 
who was retired and advanced on 
retired list to rank of warrant officer. is 
not entitled under specific provision 
in said act, while serving in active 
duty after retirement, to any other 
rank than that in which he served at 
time of his retirement, and he legally 
may not be regarded as serving as 
warrant officer or entitled to pay of 


Assignment and performance of active 
duty as a condition to right to active 
duty pay and allowances—act of July 
1, 1918, authorizing Sec. of Navy to 
order retired officers to active duty, 
contemplates assignment and perform- 
ance of active duty, and a status 
entitling retired officer to active duty 
pay and allowances has not been 
viewed as arising or continuing indef- 
initely, without regard to those factors, 
where facts or orders show that no 
active duty or further active duty 
actually was contemplated _-_........ 

Longevity credits—commissioned or 
chief warrant officers—in view of pro- 
visions of act of June 19, 1942, that in 
determining active duty and retired 
pay of commissioned warrant officers 
of Navy, the phrase “with creditable 
record on the active list,” appearing in 
sec. 1 act of June 10, 1922, as amended, 
shall be construed to include, as service 
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PAY—Continued. 
Active duty—Continued. 
Retired personnel—Continued. 


Page Page 


on active list, service on active duty 
performed subsequent to retirement, 
same interpretation may be applied to 
identical phrase appearing in fourth 
paragraph of sec. 8, Pay Readjustment 


to his permanent grade and rank and 
is entitled to pay prescribed for that 
rank, and when on active duty sub- 
sequent to retirement, to pay and 
allowances of his permanent grade 


Act of 1942, in same connection as in 

act of June 10, 1922 59 
Period between date of return home 

following hospital discharge and 


andrank. 19C, G. 597, distinguished. 
Sickness. See Pay, sickness. 
Additional: 
Aides: 


final release from active duty—where 
retired naval officer on active duty, 
after long period of hospitalization and 
while still in hospital, received orders 
detaching him from duty at regular 
station and directing him to proceed 
to his home upon discharge from hus- 
pital and thereafter to consider him- 
self relieved “from all active duty” 
as of specified future date, period 
between date of discharge from hos- 
pital and return home to date specified 
in relief orders may be considered 
tantamount to leave of absence, so 
as to continue active duty pay and 
allowances authorized under sec. 15, 
Pay Readjustment Act of 1942, for 
such period as would be covered by 


Rear admirals: 
See, also, Pay, promotions, retired per- 
sonnel on active duty, rear admirals. 
In view of act of Aug. 5, 1882, pro- 
hibiting promotion or increase of 
pay of officers on retired list of the 
Navy, retired officer entitled to 
retired pay authorized for rank of 
rear admiral (lower half) who was 
recalled to active duty in that rank 
is not entitled, in absence of express 
statutory authority therefor, to pay 
of rear admiral (upper half) on basis 
of comparison of service of rear 
admiral on active list, although he 
is entitled under sec. 15, Pay Re- 
adjustment Act of 1942, to receive 
full pay and allowances of rear 
admiral (lower half) while on 

active duty 
Temporary naval officer retired for pre- 
existing disability—Regular Navy 
officer who was temporarily appointed 
to higher rank under authority of act 
of July 24, 1941, and subsequently 
retired under provisions of 34 U. 8. 
Code 389 and 417 for physical disability 
incident to service incurred prior to 
temporary appointment, is not en- 
titled to retired pay based on pay of 
his temporary rank authorized under 
sec. 8 (a) of said 1941 act for officers 
who incur physical disability while 
serving under temporary appointments 
but, rather, upon retirement reverts 


Navy officers generally—discussion of 
right of Navy officers serving as aides 
to additional pay under provisions of 
act of Mar. 3, 1899, assimilating pay of 
Navy officers to that of Army officers, 
as affected by later statutes applicable 
to Navy officers’ pay 

Ranks for which authorized—one quali- 
fication to entitle officer of Navy to 
additional pay as aide is that officer 
be of a grade not above lieutenant, 
that is, additional pay for aides is 
authorized for officers holding par- 
ey a. ee eee 

Retention during temporary promotion 

to higher rank than for -which 
authorized: 

Under sec. 7 (a), act of July 24, 1941, 
as originally enacted, saving Navy, 
ete., personnel temporarily pro- 
moted under the act from any 
reduction in pay and allowances to 
which they would have been entitled 
but for promotion, Navy lieutenant 
serving as aide, upon promotion to 
temporary grade of lieutenant com- 
mander and while continuing to 
serve as aide, is entitled to retain 
aide’s pay—which is authorized only 
for officers not above grade of lieu- 
tenant—in conjunction with pay and 
allowances of permanent grade so 
long as total pay and allowances of 
permanent grade, including aide’s 
pay, are in excess of pay and allow- 
ances of temporary grade, excluding 
aide’s pay 

Where Navy lieutenant serving as 
aide, upon promotion to temporary 
grade of lieutenant commander under 
act of July 24, 1941, did not continue 
to serve as aide, aide’s pay—which 
is authorized only for officers not 
above grade of lieutenant—would 
not have been saved to him under 
provisions of sec. 7 (a) of said act, as 
originally enacted, saving Naval, 
ete., personnel temporarily pro- 
moted under said act from any 
reduction in pay and allowances to 
which they would have been en- 
titled but for promotion, as reduc- 
tion would not have been due to 
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Additional—Continued. Additional—Continued. 
Aides—Continued. Medals—Continued, 

Retention during temporary promotion Rights of Coast Guardsmen as to awards 
te higher rank than for which received while Coast Guard operates 
authorized—C ontinued. as part of Navy: 

promotion but to termination of Under act of Feb. 4, 1919, as amended, 
assignment as aide. Compare 23 authorizing award of decorations 
mentioned therein, except medal of 

To commodores—establishment by act honor, to any person who, while 

of April 9, 1943, of rank of commodore Serving “in any capacity” with the 
during present war, is not to be con- Navy or naval service of the United 
sidered as reviving provisions of act of States distinguishes himself, etc., 
March 3, 1899—assimilating pay of enlisted members of Coast Guard, 
Navy officers to that of Army officers— who otherwise qualify therefor, are 
upon which right of Navy officers to entitled to receive such decorations 
aide’s pay depended prior to act of on account of distinguished acts or 
May 13, 1908, authorizing additional services performed while Coast 
pay for aides to rear admirals, so as to Guard is operating as part of Navy-- 
confer right to additional pay upon Under act of Feb. 4, 1919, as amended, 
Navy officers serving as aides to authorizing presentation of medal of 
honor to any person who while “in 

Aviation duty. See Pay, aviation duty. the naval service of the United 
Medals: States” distinguishes himself, etc., 
Continuance of additional pay for pre- service in Coast Guard while it is 


viously awarded distinguished-flying 
cross after entry into another service 
branch—since provisions of secs. 12 
and 13, act of July 2, 1926, authorizing 
award of distinguished-flying cross, 
with additional pay therefor, to 
persons serving with Air Corps of 
Army of the United States, or with 
U. 8. Navy, were expressly made 
applicable to Coast Guard by sec. 4, 
act of July 30, 1937, an enlisted man 
who was awarded such decoration 
prior to entry into Coast Guard is 
entitled to additional pay authorized 


Duration of entitlement, generally—it is 
an established rule, under provision of 
laws—including sec. 6, act of Feb. 4, 
1919, as amended—to effect that addi- 
tional pay granted to enlisted men for 
decorations ‘‘shall continue through- 
out his active service,” that such 
additional pay is payable only so long 
as men are enlisted members of service 
in which they receive award, unless 
there be statutory authority for com- 
parable decorations and additional pay 
authorized therefor in another service 
of which they later may become 


Officers’ entitlement, generally—provi- 
sion of sec. 6, act of Feb. 4, 1919, as 
amended, authorizing additional pay 
to any enlisted or enrolled person of 
naval service to whom is awarded a 
medal of honor, Navy cross, or other 
decoration mentioned therein, is limited 
to “enlisted or enrolled” persons and 
does not authorize such additional pay 
for officers of naval service who may 
have been awarded such decorations __- 


- 


796 


796 


operating as part of Navy may be 
regarded as “naval service” within 
meaning of act, and, therefore, en- 
listed persons of Coast Guard who 
are awarded medal of honor or other 
decorations, either prior to or after 
their entry into Coast Guard, or who 
hold comparable decorations for 
which additional pay is authorized, 
are entitled to such additional pay 
during period Coast Guard operates 
under Navy 

Parachute duty. See Pay, parachute duty. 

Sea or foreign shore duty. See Pay, sea or 
foreign shore duty. 

Special duties, generally—suspension, etc., 
from duty as affecting right to additional 
pay—while, generally, officer of armed 
forces is entitled to pay attached to his 
office unless it is forfeited by law, even 
though during particular period he does 
not actually perform military service, 
additional pay authorized for perform- 
ance of particular duties is not payable 
when officer is suspended or otherwise 
removed from performance of such duties 
by reason of offense of which he sub- 
sequently is convicted 

Submarine duty. See Pay, submarine duty. 

After expiration of enlistment: 
Periods of confinement, awaiting trial, etc. : 
Provision in act of Dec. 13, 1941, auth- 
orizing involuntary extension of en- 
listments in Navy, Marine Corps, and 
Coast Guard for war period, does not 
operate to effect involuntary extension 
of enlistment of man whose enlistment 
term expires while he is in desertion 
status, and therefore, where Coast 
Guard enlisted man was in desertion 
status on date enlistment term expired, 
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ete.—Continued. 

period after arrest and while awaiting 
trial by general court martial, which 
resulted in conviction, confinement, 
and dishonorable discharge, may not 
be regarded as service under contract 
of enlistment so as to entitle to active 
duty pay during such period 

Where Coast Guard enlisted man was in 
desertion status on date enlistment 
term expired and thereafter was ap- 
prehended, time after arrest and while 
awaiting trial by general court martial, 
which resulted in conviction, confine- 
ment, and dishonorable discharge, is 
not service making good time lost 
under contract of enlistment and no 
payment for such period is authorized 


ments—Continued. 

extended active duty may be regarded 
as “release from active duty” within 
meaning of sec. 12, Naval Aviation 
Cadet Act of 1942, as amended, author- 
izing, upon release from active duty, 
lump sum payment of $500 for each 
year of continous active commissioned 
service, and, therefore, any lump sum 
amount accrued for continuous com- 
missioned active service theretofore 
performed may be paid at the time of 
officer’s transfer to retired list 

Status as additional compensatior, gra- 
tuity, or bonus—lump sum payments 
authorized under sec. 12, Naval Avia- 
tion Cadet Act, 1942, for continuous 
commissioned active service of officers 


Allotments—set-off. See Set-Off, pay, allot- commissioned thereunder or under 
ments. Naval Aviation Reserve Act of 1939, 
Aviation duty: were intended as additional compen- 
Aviation reserve officers’ lump sum pay- sation for services under conditions 


ments: 

Effect of active duty after retirement— 
in computing continuous commis- 
sioned active service of naval aviation 
reserve officers for purposes of payment 
of the lump sum amount authorized 
by sec. 12, Naval Aviation Cadet Act 
of 1942, as amended, for each year of 
active commissioned service there may 
not be included active duty performed 
by such officers subsequent to transfer 
to retired list because of disability in- 
curred in line of duty, irrespective of 
whether such duty as retired officers 
follows immediately their transfer to 
retired list or follows interval in inac- 
tive status on retired list 

Payments under Naval Aviation Re- 
serve Act of 1942 as affected by pay- 
ments under prior acts—lump sum 
payment authorized under sec. 12, 
Naval Aviation Cadet Act of 1942, for 
each year of commissioned service of offi- 
cers commissioned thereunder or under 
Naval Aviation Reserve Act of 1939, is 
not a substitute for lump sum pay- 
ment authorized by said 1939 act for 
naval aviation cadets upon release 
from active service after completion of 
four year’ active duty, and, therefore, 
naval aviation reserve officer, when 
otherwise éntitled, upon release from 
active duty, may be paid lump sum 
authorized under 1942 act without re- 
gard to amount previously paid him 
under 1939 act 

Retirement as constituting release from 
active duty—transfer of naval aviation 
reserve officer to retired list because of 
disability incurred while serving on 


stipulated therein and not as a gra- 
tuity or bonus 
Basis for entitlement, generally, upon 
termination of missing, captured, etc., 
status—question of whether Army flying 
officer who escaped after having been 
captured by enemy is entitled to avia- 
tion pay for period after his escape is for 
determination solely under provisions of 
E. O. No. 9195 with respect to flight re- 
quirements, ete., without regard to pay- 
continuance provisions of missing per- 
sons statute of Mar. 7, 1942 
Computation in connection with sea or 
foreign shore duty pay—sec. 18, act of 
Mar. 7, 1942, which authorized per 
centum increase in base pay for sea or 
foreign shore duty provided therein to be 
included in computing increases in pay 
for aviation and submarine duty, does 
not authorize, conversely, computation of 
sea duty or foreign service pay on avia- 
tion pay. 21C.G. 932, insofar as inconsist- 
ent, will no longer be followed 
Continuance of enlisted aviation pay with- 
out flight orders in temporary officer 
rank—where Navy enlisted man, sub- 
sequent to date of his temporary appoint- 
ment as warrant officer, continued to per- 
form aerial flights under orders issued to 
him as enlisted man by his commanding 
officer, instead of under orders issued by 
Bureau of Naval Personnel assigning 
him to flying duty in his.status as war- 
rant officer as required by E. O. No. 9195, 
Saved pay provisions of sec. 7 (a), act of 
July 24, 1941, as amended, do not operate 
to save to him flying pay of permanent 
enlisted grade after date of temporary 
appointment as warrant officer__.......- 
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De facto rule as applied to erroneous pay- 
ments of aviation pay—assignment of 
Navy enlisted man by his commanding 
officer, subsequent to date of his tempo- 
rary appointment as warrant officer, to 
continue flying duty under orders issued 
to him as enlisted man, rather than 
under orders issued by Bureau of Naval 
Personnel assigning him to flying duty 
in his status as- warrant officer as re- 
quired by E. O. No. 9195, does not ap- 
pear to constitute an appointment to an 
office so as to entitle him to flying pay 
on the basis of having been in a de facto 
status after the date of his temporary 
appointment as warrant officer 

During period of incapacity : 

Concurrent receipt of pay as person in 
missing, etc., status as affecting rights 
under flying pay law and regulations— 
whether Army flying officer was in- 
capacitated, within meaning of Exec- 
utive regulations pertuining to avia- 
tion pay, for 3-month period following 
aviation accident (being shot down 
over enemy-held territory) and, hence, 
entitled to aviation pay for that period 
without performing flights is imma- 
terial where he was credited with pay, 
including aviation pay, for such period 
under missing persons statute of 
March 7, 1942, latter payments having 
been concurrent with period aviation 
pay would have been credited due to 
incapacity, and benefits not being 


Incapacity occurring while in fiying 
status of limited duration—Army en- 
listed man who, while engaged in reg- 
ular and frequent aerial flights under 
orders specifically covering period of 
one month, became incapacitated by 
reason of aviation accident is not en- 
titled—under E. O. No. 9195 which 
permits continuance of flying pay for 
three months following date of inca- 
pacitating accident—to be continued 
in flying status for pay purposes dur- 
ing 3-month period, in absence of 
showing that, except for incapacitating 
accident, he would have been contin- 
ued in flying status, under competent 
orders, during such period 

Nerve shock, derangement, exhaustion, 
ete., as constituting an injury—Ma- 
rine Corps flying officer who, in opin- 
ion of appropriate medical authority, 
became temporarily incapacitated for 
flying duty by reason of exhaustion 
from overexertion as result of pro- 
longed combat flying may be regarded 
as having incurred an “injury” as 
result of an “aviation accident’”’ with- 
in meaning of E. O. No. 9195, permit- 
ting temporary continuance of fiythg 


During period of incapacity—Continued. 
pay, authorized by sec. 18, Pay Read- 
justment Act of 1942, to officers and 
enlisted men who become incapaci- 
tated for flying by reason of injury 
sustained as result of aviation accident 

Three-month grace period commence- 
ment: * 

In case of Army flying officer shot 
down over enemy-held territory and 
subsequently rescued after 10-month 
period of refuge in jungles, 3-month 
grace period following incapacitat- 
ing aviation accident during which, 
as provided by Executive regula- 
tions pertaining to aviation pay, 
participation in aerial flights is not 
required in order to be entitled to 
aviation pay may not be considered 
as 3 months following rescue during 
which he was incapacitated for fly- 
ing because of shock and exhaustion 
resulting from his stay in jungles, 
but, rather, must be considered as 3 
months following that in which he 
was shot down 

3-months’ grace period following an 
incapacitating aviation accident dur- 
ing which, as provided by Executive 
regulations pertaining to aviation 
pay, participation in aerial flights is 
not required in order to be entitled to 
aviation pay is limited to period 
immediately following such accident. 

Under sec. 10, E. O. No. 9195, specify- 
ing conditions under which flight 
deficiencies in one period may be 
made up in succeeding period and 
conditions entitling personnel to 
aviation pay while incapacitated 
for flying, 3-month period during 
which flights are not required of 
Army officer injured in aviation 
accident before meeting flight re- 
quirements for month in which in- 
jured includes month of injury and 
subsequent months, but officer is not 
relieved from performance of flights 
necessary to qualify him for aviation 
pay for month preceding month of 


Where an Army officer has already 
qualified for aviation pay for the 
month in which he was injured in an 
aviation accident, the 3-month pe- 
riod stipulated in E. O. No. 9195, 
during which no flights are required 
does not begin until the first of the 
following month. See decisions and 


Captured, missing, etc., personnel re- 
turning to duty—where Army flying 
officer who was captured by the enemy 
and subsequently escaped! performed 





INDEX DIGEST 


PAY—Continued. 
Aviation duty—Continued. 


Page | PAY—Continued. 
Aviation duty—Continued. 


Flight deficiencies—Continued. 

no flights after his capture until fifth 

month following that of his capture 

and third month following that in 
which he escaped, he has not met re- 

quirements of par. 10, E. O. No. 9195, 

with respect to making up flight de- 

ficiencies within three calendar months’ 
period so as to be entitled to aviation 
pay for any of period between date of 
his escape and beginning of month in 

which he performed necessary flights . . 

Period following incapacitating injury, 
ete.—Army flying officer who, after 
having been shot down over enemy- 
held territory in May, 1942, was rescued 
in March, 1943, and who, because of 
shock and exhaustion suffered as result 
of being lost in jungles for 10-month 
period, performed no flights until Sep- 
tember, 1943, is not entitled to aviation 
pay for July and August, 1943, under 
rule that where, due to aviation acci- 
dent, flying officer is incapacitated for 

3 months following accident, flight re- 

quirements may be made up at any 

time during 3-month period which 
begins at the end of 3-month period of 

MRR OOET .. buipihine ceenegnedechvdtenes 

Three-month make-up period com- 

mencement: 

Effect of capture, internment, etc.— 
under rule that three calendar 
months’ period prescribed by E. O. 
No. 9195, in which flight require- 
ments may be made up, in order to 
be entitled to aviation pay for 
that period, commences in month in 
which deficiency or failure to qual- 
ify arises, where Army flying officer 
was captured by the enemy, after 
having met flight requirements for 
month of capture, and subsequently 
escaped, such three-month period 
commences with first month after 
capture in which no flights were per- 
formed—insofar as concerns his 
rights after termination of his cap- 
tured status, when pay-continuance 
provisions of the act of Mar. 7, 1942, 
cease to apply......-..-- 

In general: 

Three calendar months’ period pre- 
scribed by par. 10, E. O. No. 9195, 
in which flight requirements may 
be made up, in order to be entitled 
to aviation pay, commences in 
month in which deficiency or fail- 
ure to qualify arises 

Where for four or more consecutive 
months there is failure to meet 
flight requirements set forth in par. 
10, E, O. No. 9195, in order to be 
entitled to aviation pay, new three 
calendar months’ period, within 
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Flight deficiencies—Continued. 
Three-month make-up period com- 
mencement—Continued. 
In general—Continued. 
which flight requirements may be 
made up under said Executive 
order, does not commence with the 
fourth month and flight require- 
ments for that month may not be 
made up in second or third month 
thereafter; new three-month pe- 
riod begins with month in which 
minimum flight requirements are 


Three-month make-up period termina- 
tion—in general—when there is failure 
during one calendar month to meet 
flight requirements set forth in par. 10, 
E. 0. No. 9195, in order to be entitled 
to aviation pay, provisions of subpars. 
(b) and (c) thereof with respect to 
making up flight deficiencies do not 
extend beyond termination of two cal- 
endar months next succeeding month 
in which deficiency occurs 

Non-flying officer limitations—computa- 
tion of aviation pay in connection with 

sea or foreign shore duty pay—sec. 18, 

act of Mar. 7, 1942, which authorized per 

centum increase in base pay for sea or 
foreign shore duty provided therein to be 
included in computing increases in pay for 
aviation and submarine duty, does not 
authorize the computation of sea duty or 
foreign service pay on aviation pay, not- 
withstanding that in case of “nonflying’’ 
officers, when statutory limitation of 
$720 per annum on their aviation pay is 
applied, no benefit is derived from com- 
puting aviation pay on increase for sea 
duty or foreign service, as directed by 
the statute. 21 C. G, 932, insofar as in- 
consistent, will no longer be followed. -- 
Status as “base pay”—aviation pay, 
whether paid to flying officer or ‘‘non- 
flying’ officer, is no part of his base 

Ui sicispcectienenotioiins . 

Women’s Reserve of Naval " Reserve— 

flights in combat aircraft—in view of 
provision in sec. 504, act of July 30, 1942, 
specifically providing that members of 
Women’s Reserve of the Naval Reserve 
shall not be “‘assigned to duty * * * 
in combat, aircraft,’’ this office would 
not be justified in allowing credit of fly- 
ing pay to members of Women’s Re- 
serve, regardless of nature of mission, in 
absence of affirmative showing that 
otherwise proper aerial flights under 
competent orders were performed in 
other than combat aircraft 


Awaiting trial: 


After expiration of enlistment—provision 
in act of Dec. 31, 1941, authorizing invol- 
untary extension of enlistments in Navy, 
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Marine Corps, and Coast Guard for war 
period, does not operate to effect invol- 
untary extension of enlistment of man 
whose enlistment term expires while he 
is in desertion status, and, therefore, 
where Coast Guard enlisted man was in 
desertion status on date enlistment term 
expired, period after arrest and while 
awaiting trial by general court martial, 
which resulted in conviction, confine- 
ment, and dishonorable discharge, may 
not be regarded as service under contract 
of enlistment so as to entitle to active 
duty pay during such period 
Entitlement to foreign service pay during 
waiting period—period during which 
Navy officer outside continental limits 
of U. 8. is removed from duty, under 
arrest or awaiting action of general court 
martial, by reason of offense in connec- 
tion with which he subsequently is con- 
victed does not constitute a period of 
service “‘whileon * * * duty in any 
place beyond the continental limits of 
the United States or in Alaska,’’ within 
meaning of sec. 2, Pay Readjustment 
Act of 1942, so as to entitle officer to 
increase in pay authorized by said sec- 
tion for such periods of service 
“Base pay” defined—to extent that answer 
to first question in 21 C. G. 9832—where 
submarine pay of enlisted men was 
treated, in effect, as part of base pay 
on which sec. 18, act of Mar. 7, 1942, 
authorized computation of sea duty or 
foreign service increase—is in conflict 
with holding herein that sea duty or 
foreign service "pay may not be com- 
puted on aviation pay, it will no longer 


Effect of Presidential approval of retire- 
ment while. under sentence—Presi- 
dent’s action in approving recommen- 
dation of Coast Guard retiring board, 
retiring enlisted man who was under 
court-martial sentence prescribing 
confinement and bad conduct dis- 
chatge, may not be considered as hav- 
ing effect of restoring man to pay status 
on active list or as placing him in pay 
status on retired list pending execu- 
tion or remission of court-martial 


Effect of restoration to duty on proba- 
tion—where Coast Guard enlisted 
man sentenced by court-martial to con- 
finement and dishonorable discharge is 
restored to duty on probation, he is 
entitled under his contract of enlist- 
ment to pay and allowances provided 
for men of his rating for time while on 
probation and performing duty... _-.- 


535 


surgeons serving full time is fixed by sec. 1, 
Pay Readjustment Act of 1942, expressly as 
that of second period and is not fixed by 
assimilation so as to be affected by provi- 
sions of par. 12 of said section that all pro- 
visions of act shall be applicable to those 
persons who are not commissioned officers 
but whose pay under existing law is an 


Forfeiture of pay: 
Court-martial proceedings as condition 
to forfeiture: 

For purposes of forfeiture of pay on 
account of desertion, as prescribed by 
Article 1878, Navy Regulations, 
question of desertion is one of fact and 
as such need not necessarily be estab- 
lished by findings of court-martial; 
generally, mere charge or entering of 
mark of desertion on enlisted man’s 
record is sufficient basis to withhold 
any moneys due such personnel_.-_- 

Where Navy enlisted man was absent 
from duty without leave and later 
arrested as deserter, fact that he was 
not tried on charge of desertion for 
that offense and ‘‘mark of desertion’’ 
was removed against his account, 
because of the ordering of execution 
of a suspended sentence for previous- 
ly committed offense of ‘Absence 
from Station and duty after leave had 
expired” and “Absence from Station 
and duty without leave,’’ does not 
justify nonforfeiture of pay accrued 
to date of beginning of later absence, 
which must be taken as desertion in 
absence of evidence otherwise 

Effect of omission or removal! of “mark 
of desertion” : 

In absence of showing of excusable cir- 
cumstances or acquittal of charge of 
desertion by court-martial proceed- 
ings, unauthorized absence from 
duty of Navy enlisted man for almost 
90 days together with his subsequent 
arrest as deserter must be viewed as 
prima face evidence that absence 
was in fact “desertion,” even though 
“mark of desertion” placed against 
his account as required by applicable 
Navy regulations under such circum- 
stances was later removed, and pay- 
ment may not be made of any 
amounts which may have accrued to 
his credit prior to commencement 
date of his absence from duty 

Where Navy enlisted man was absent 
from duty without leave and later 
arrested as deserter, fact that he was 
not tried on charge cf desertion for 
that offense and ‘‘mark of desertion” 
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Forfeiture of pay—Continued. 
Effect of omission or removal of “mark 
of desertion” —Continued. 
was removed against his account, 
because of the ordering of execution 
of a suspended sentence for pre- 
viously committed offense of ‘‘Ab- 
sence from Station and duty after 
leave had expired” and “Absence 
from Station and duty without 
leave,” does not justify nonforfeiture 
of pay accrued to date of beginning 
of later absence, which must be 
taken as desertion in absence of 
evidence otherwise 
Where Navy regulations impose duty 
upon commanding officers under 
given circumstances to enter a 
“mark of desertion” against a per- 
son's account, failure to make such 
entry in record of man whose con- 
duct requires that action does not 
necessarily negative presumption of 
desertion, so as to justify nonforfei- 
ture of pay, where facts of particular 
case are such as to bring person with- 
in applicable regulations 

Discharges and dismissals: 

Fraud, misrepresentation, etc.—Army, 
Navy, etc., commissions obtained 
through misrepresentation—where Na- 
val Reserve officer’s commission was re- 
voked due to fact that he falsely stated 
in his application for commission that 
he was graduate of certain college and 
presented forged document purporting 
to be transcript of his grades, status re- 
sulting from his misrepresentation forms 
no basis for legal payment of pay and 
allowances not already received by him... 

Subsequent reinstatement—entitlement 
to pay between date of discharge and 
return to duty—where, upon the setting 
aside by Sec. of Navy of Coast Guard 
Reserve enlisted man’s court-martial 
sentence to bad conduct discharge, man 
was given option of returning to naval 
service and surrendering his discharge or 
of returning his discharge for reissue as 
of a character warranted by his record, 
payment of pay and allewances of his 
rating for intervening period between 
date of his discharge and date of his re- 
turn to duty in accordance with option 
is not authorized 

Foreign shore duty. See Pay, sea or foreign 

shore duty. 

Forfeitures—desertion. See Pay, desertion. 

Higher command—staff officers—rights gen- 

erally—staff officer, as distinguished from 

line officer, in performance of duties of his 
office does not exercise a “command” 

within meaning of sec. 7, act of Apr. 26, 

1898, and, therefore, officer of Medical 


Corps—staff component of Army—is not 
entitled to pay and allowances of higher 
grade as authorized under said act for 
Army officer serving with troops operating 
against enemy in time of war who exercises 
command above that pertaining to his 


Increases for special duties, qualifications, 


ete. See Pay, additional. 


Longevity: 


Contract surgeons’ entitlement generally— 
contract surgeons serving full time, whose 
pay is fixed by sec. 1, Pay Readjustment 
Act of 1942, as that of second period, are 
not entitled to longevity increases in pay 
for prior military service as authorized 
for officers paid under provisions of said 


Affidavits as evidence of—affidavit 
made for purpose of establishing serv- 
ice in Naval Milita for computation of 
longevity pay under Pay Readjust- 
ment Act of 1942, as amended, which 
contains averments inconsistent with 
those of claimant and was executed 
some 30 years after events in question, 
and based solely upon affiant’s mem- 
ory, May not be accepted as establish- 
ing facts therein set out 

Commissioned service, generally, in 
Army of the U. S.—while officers com- 
missioned in Army of the United 
States pursuant to joint resolution of 
Sept. 22, 1941, are not required to be 
commissioned in any particular com- 
ponent of Army of the United States, 
it is clear from provisions of said joint 
resolution that service of such officers 
under their commissions is author- 
ized to be counted for longevity pay 


Midshipman service—while under sec. 
3A, Pay Readjustment Act of 1942, as 
amended, Naval Reserve officers may 
not count prior service as midshipmen 
(temporary) of Naval Reserve for 
longevity pay purposes, their active 
service as midshipmen does not pre- 
clude counting a» Naval Reserve en- 
listed service of concurrent period dur- 
ing which their enlisted status was 
retained in accordance with the regu- 
lations governing the appoiritment of 
enlisted men as midshipmen (tempo- 
Sven cnncade tien nnttibh ateceos 

National Guard inactive service: 

As no portion of National Guard or 
National Guard of U. 8. was recog- 
nized as “inactive National Guard” 
prior to act of June 15, 1933, enlisted 
service prior to that date in inactive 
National Guard—as distinguished 
from enlisted service in National 
Guard Reserve—may not be counted 
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National Guard inactive service—Con. 
in computing longevity pay of Naval 
Reserve officer under sec. 3A, Pay 
Readjustment Act of 1942........__. 


Naval Reserve officer who was in Na- 
tional Guard Reserve on June 14, 
1933, and was given status in inactive 
National Guard effective June 15, 
1933—National Guard Reserve hav- 
ing been discontinued effective June 
14, 1933, by act of June 15, 1933—is 
entitled, under sec. 3A, Pay Read- 
justment Act of 1942, in computing 
longevity pay, to credit for service in 
National Guard Reserve through 
June 14, 1933, but service may not be 
counted after that date in absence of 
showing that subsequent to June 14, 
1933, he was member of National 
Guard of U. 8. as established and 
defined in 1933 act.................- 


Person who enlisted in federally recog- 
nized unit of National Guard sub- 
sequent to act of June 15, 1933, and 
acquired status in National Guard 
of U. 8. by subscribing to the oath 
required by sec. 8, act of June 15, 
1933, amending sec. 70, act of June 3, 
1916, and thereafter transferred to 
inactive National Guard is entitled, 
under sec. 3A, Pay Readjustment 
Act of 1942, in computing pay as 
Naval Reserve officer, to count for 
purposes of longevity pay service 
after transfer to, and prior to dis- 
charge from, inactive National 


Where, although disqualified under 
provisions of Naval Reserve Act of 
1925 from accepting membership in 
Naval Reserve while a member of 
military organzation National Guard 
Reserve officer “‘accepted’’ commis- 
sion in Naval Reserve, attempted 
acceptance of such commission did 
not affect his status in National 
Guard Reserve, and, therefore, he is 
entitled to count for purposes of 
pay, as Naval Reserve officer now 
on active duty, service in National 
Guard Reserve to extent authorized 
under sec. 3, Pay Readjustment Act 
of 1942, as amended_..._............ 


yhere Nationa) Guard Reserve officer 
was discharged therefrom subse- 
quent to June 15, 1933—<date of act 
discontinuing National Guard Re- 
serve—his service in Nationa] Guard 
Reserve is to be regarded, in comput- 
ing his active duty pay under sec. 3, 
Pay Readjustment Act of 1942, as 
amended, as having terminated by 
law on June 15, 1933 


= 
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Individual who enters into contract of 
enlistment in National Guard be- 
fore reaching age of 18 and who re- 
mains in service after he reaches that 
age may count service after eight- 
eenth birthday for longevity pay 
purposes, irrespective of whether he 
is called into Federal service under 
SE took awh saenicnteanic 

Naval Reserve officer who enlisted in 
National Guard in violation of pro- 
hibition in the Naval Reserve Act 
of 1925, against members of Naval 
Reserve becoming members of other 
military organizations, does not be- 
come de jure member of National 
Guard, and, therefore, subsequent 
termination of his Naval Reserve 
service does not operate to entitle 
him to count for pay purposes under 
sec. 3, Pay Readjustment Act of 
1942, as amended, service in Na- 
tional Guard after date of termina- 
tion of his Naval Reserve service un- 
less he thereafter ratifies or affirms 
his enlistment in National Guard__- 


Naval militia service: 


Legal service in Naval Militia which 
may be counted in computation of 
pay of Regular Navy and Naval Re- 
serve commissioned officers, exclu- 
sive of commissioned warrant offi- 
cers, under secs, 1, 3, and 3A, Pay 
Readjustment Act of 1942, as amend- 
ed, includes service as active mem- 
ber of militia organization—as dis- 
tinguished from service “‘in reserve”. 

Regular Navy and Naval Reserve 
commissioned officers, exclusive of 
commissioned warrant officers, may 
count for pay purposes under secs. 1, 
3, and 3A, Pay Readjustment Act 
of 1942, as amended, all legal service 
in Naval Militia of the several States, 
Territories and the District of Co- 
lumbia, irrespective of whether such 
service was prior or subsequent to 
June 3, 1916 


Reserve service: 
Army Medical Reserve Corps: 


In computing service of commis- 
sioned officers for purposes of pay 
under secs, 1 and 3, Pay Readjust- 
ment Act of 1942, as amended, 
service in now-abolished Medical 
Reserve Corps of the Army may 
not be counted except in the case 
of officers in service on June 30, 
1922, whose right to continue to 
count active service in those 
organizations is conferred by pro- 
viso to eleventh paragraph of said 
iit icibinnbaghttinccmianioodhats 
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Army Medical Reserve Corps—Con. 
Specific enumeration in par. 11, sec. 1, 
Pay Readjustment Act of 1942, as 
amended, of organizations in 
which service may be counted for 
pay purposes of officers paid under 
said section precludes view that 
inclusion of Medical Reserve 
Corps of Army, not included in 
such enumeration was intended, 
and, though it be assumed that 
omission was inadvertent, it may 
not be cured by interpretation but 
must be left to correction by Con- 


National Guard—Naval Reserve officer 
who was in National Guard Reserve 
on June 14, 1933, and was given 
status in inactive National Guard 
effective June 15, 1933—National 
Guard Reserve having been discon- 
tinued effective June 14, 1933, by act 
of June 15, 1933—is entitled, under 
sec. 3A, Pay Readjustment Act of 
1942, in computing longevity pay, to 
credit for service in National Guard 
Reserve through June 14, 1933, but 
service may not be counted after 
that date in absence of showing that 
subsequent to June 14, 1933, he 
was member of National Guard of 
U. 3. as established and defined in 


Naval or Marine Corps Reserve— pro- 
hibition in the several Naval Re- 
serve acts against Naval Reservists 
becoming members of other military 
or naval organizations disqualifies 
Naval Reserve officer for enlistment 
in National Guard, so that enlist- 
ment of such officer in National 
Guard does not operate to constitute 
officer a de jure member of that organ- 
ization divesting him of his status as 
Naval Reserve officer, and, there- 
fore, he is entitled to count for pur- 
poses of pay under sec. 3, Pay Read- 
justment Act of 1942, as amended, 
his commissioned service in Naval 
Reserve after date of National Guard 


Navy Medical and Dental Reserve 
Corps—in computing service of com- 
missioned officers for purposes of 
pay under secs. 1 and 3, Pay Read- 
justment Act of 1942, as amended, 
service in now-abolished Medical 
Reserve Corps and Dental Reserve 
Corps of the Navy may not be 
counted except in the case of officers 
in service on June 30, 1922, whose 
right to continue to count active serv- 


ice in those organizations is con- 

ferred by proviso to eleventh para- 

graph of said sec. 1 

Non-duty periods of temporary Coast 
Guard reservists: 

Enlisted temporary member of 
Coast Guard Reserve who enrolled 
for three months’ part time duty 
pursuant to sec. 207, Coast Guard 
Auxiliary and Reserve Act, 1941, 
as amended, and who performed 
only two days’ duty each week is 
not entitled to count under sec. 9, 
Pay Readjustment Act, 1942, for 
longevity pay purposes the other 
five days'a week when no duty 
was assigned or performed_____.__- 

Enlisted .temporary members of 
Coast Guard Reserve enrolled for 
part time or intermittent duty 
pursuant to sec. 207, Coast Guard 
Auxiliary and Reserve Act of 
1941, as amended, are not entitled 
to count for purposes of longevity 
pay under sec. 9, Pay Readjust- 
ment Act of 1942, periods when 
no duty was assigned or performed 

While decision in 22 Comp. Gen. 
411, that both active and inactive 
service in enlisted Reserve Corps 
of Army could be counted by 
enlisted men for longevity pay 
purposes appears equally applic- 
able to service in regular Coast 
Guard Reserve, it does not neces- 
sarily apply to temporary mem- 
bers of Coast Guard Reserve 
whose general status and condi- 
tions of service are essentially 
different from regular reservists, 
and non-duty status of tempo- 
rary reservists—which is not 
equivalent to inactive status of 
regular reservists—may not be 
counted for purposes of longevity 


Reserve status concurrent with service 
as midshipmen (temporary)-while 
under sec. 3A, Pay Readjustment 
Act of 1942, as amended, Naval 
Reserve officers may not count 
prior service as midshipmen (tem- 
porary) of Naval Reserve for lon- 
gevity pay purposes, their active 
service as midshipmen does not 
preclude counting as Naval Reserve 
enlisted service of concurrent period 
during which their enlisted status 
was retained in accordance with 
the regulations governing the ap- 
pointment of enlisted men as mid- 
shipmen (temporary) 
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pay statute—under secs. 1 and 3, Pay 
Readjustment Act of 1942, as amended, 
authorizing counting for pay purposes 
of all periods during which officers 
paid thereunder have held commis- 
sions as officers in any of the services 
mentioned in title of act and in certain 
other specified organizations, reserve 
components not specifically enumer- 
ated may not be regarded as included 
in term “services mentioned in the 
title of this Act” 


Retired pay. See Pay, retired, longevity 


credits. 


Service under fraudulent enlistments— 


provision of sec. 9, Pay Readjustment 
Act of 1942, authorizing counting of 
active Federal service in computing 
longevity pay, contemplates counting 
of only lawful and valid service, and, 
therefore, issuance of honorable dis- 
charge under act of Mar. 3, 1936, or 
similar prior acts, to enlisted man 
previously discharged on account of 
fraudulent enlistment—concealment of 
age—does not change character of 
repudiated service to legal service so 
as to authorize counting of such service 
for longevity pay purposes............ 


Time on emergency officers’ retired list: 


Period during which former member 
of Officers’ Reserve Corps was on 
emergency officers’ retired list 
created by act of May 24, 1928, is not 
commissioned service which may be 
counted in computing his active 
duty pay under sec. 3, Pay Read- 
justment Act of 1942, as amended, as 
officer of Army of the United States 
appointed under authority of act of 

While act of Sept. 22, 1941, assimilates 
pay and allowances of officers ap- 
pointed thereunder to those of mem- 
bers of Officers’ Reserve Corps—who 
are entitled under sec. 3, Pay Read- 
justment Act, 1942, as amended, to 
count for -longevity pay purposes 
periods during which they held 
commissions as officers in Officers’ 
Reserve Corps, etc.,—period during 
which former member of Officers’ 
Reserve Corps was on emergency 
officers’ retired list created by act 
of May 24, 1928, is not commissioned 
service which may be counted in 
computing active duty pay as officer 
of Army of U. 8. appointed under 
authority of said 1941 act 


Under-age enlistments—individual who 


enters into contract of enlistment in 
Nationa] Guard before reaching age of 


Page 
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18 and who remains in service after he 


reaches that age may count service 


after eighteenth birthday for longevity 
pay purposes, irrespective of whether 
he is called into Federal service under 
his enlistment 


Women’s Army Auxiliary Corps per- 


sonnel. See Pay, longevity, Women’s 
Army Awailiary Corps personnel, 
service credits. 


Women’s Army Corps personnel. See 


Pay, longevity, Women’s Army Corps 
personnel, service credits. 


Women’s Army Auxiliary Corps personnel: 
Entitlement in general—in view of pro- 


visions in act of Oct. 26, 1942, that 
members of Women’s Army Auxiliary 
Corps shall receive pay and allowances 
“at the rates” provided for officers and 
enlisted men of the Regular Army and 
as rate of pay of officers and enlisted 
men is base pay plus increases author- 
ized for length of service, members of 
said Corps were entitled to longevity 
for rank or grade to which their pay 
was assimilated, provided they have 
completed service for which such in- 
crease is authorized.............--. : 


Service credits: 


Naval, Marine Corps, or Coast Guard 
Reserve service: 

Prior service in Women’s Reserve in 
Naval Reserve and Women’s Re- 
serve in Coast Guard Reserve, 
which constitutes commissioned or 
enlisted service in Naval Reserve 
or Coast Guard Reserve, as the 
case may be, may be counted for 
purposes of longevity pay of mem- 
bers of Women’s Army Auxiliary 
Corps whose pay and allowances 
were assimilated by act of Oct. 26, 
1942, to those of commissioned 
officers and enlisted men of Regu- 
lar Army—who are authorized by 
secs. 1, 3A and 9, Pay Readjust- 
ment Act of 1942, as amended, to 
count for pay purposes prior com- 
missioned or enlisted service in 
Naval Reserve or Coast Guard 


Service performed during World 
War I either in Navy or Marine 
Corps as members of Naval Re- 
serve force or Marine Corps Re- 
serve force as established by the 
act of August 29, 1916, may be 
counted for purposes of longevity 

pay of members of Women’s Army 
Auxiliary Corps. dies. 
Nurse corps service: 

Active service in Army Nurse Corps 
or Navy Nurse Corps (female) is 
“active Federal service” in the 
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Nurse corps service—C ontinued. 
Army or Navy, respectively, 
which may be counted for pur- 
poses of longevity pay of members 
of Women’s Army Auxiliary Corps 
whose pay and allowances were 
assimilated by act of Oct. 26, 1942, 
to those of enlisted men of Regular 
Army—who are entitled to count 
for longevity pay purposes under 
sec. 9, Pay Readjustment Act of 
1942, as amended, active Federal 
service in the Army and Navy-... 

Prior service in Army Nurse Corps 
or Navy Nurse Corps (female) is 
neither commissioned service nor 
enlisted or other service which may 
be counted in computing service 
for purposes of longevity pay of 
members of Women’s Army Auxil- 
iary Corps whose pay and allow- 
ances were assimilated by act of 
Oct. 26, 1942, to those of commis- 
sioned officers of Regular Army— 
who are entitled to count for pay 
purposes under secs. 1 and 3A, Pay 
Readjustment Act of 1942, as 
amended, periods during which 
they held commissions and periods 
during which they were enlisted or 
held appointments in certain speci- 


Women‘s Army Auxiliary Corps serv- 
ice—in view of provision in act of 
May 14, 1942, that Women’s Army 
Auxiliary Corps established thereby 
shall not be a part of the Army, serv- 
ice in Corps may notbe considered as 
service in the Army or in any of the 
services mentioned in secs. 1, 3A or 9, 
Pay Readjustment Act of 1942, as 
amended, which may be counted for 
purposes of longevity pay of mem- 
bers of Corps whose right tosuch pay 
is derived from act of Oct. 26, 1942, 
assimilating their pay and allow- 
ances to those of commissioned 
officers and enlisted men of Regular 
Army—whose right to longevity pay 
iscontrolled by said secs. 1, 3A and 9... 


Women’s Army Corps personnel: 
Service credits: 


Naval, Marine Corps, or Coast Guard 
Reserve service—prior service in 
Women’s Reserve in Naval Reserve, 
Women’s. Reserve in Coast Guard 
Reserve, and service performed in 
Navy or Marine Corps during World 
War I as members of Naval Reserve 
force or Marine Corps Reserve force 
may be counted for purposes of lon- 


gevity pay of personnel of the Wom- 

en’s Army Corps established by 

the act of July 1, 1943, to the same ex- 
tent as was authorized for such pur- 
poses for members of the Women’s 

Army Auxiliary Corps under the 

act of Oct. 26, 1942 

Nurse corps service: 

In view of provisions in sec. 3 of act 
of July 1, 1943, creating Women’s 
Army Corps, that nurses shall not 
be enlisted in said Corps, it does 
not appear that question relative 
to counting prior service in Army 
Nurse Corps or Nurse Corps (fe- 
male) of Navy will arise with re- 
spect to members of said Corps. -- 

Prior service in Army Nurse Corps 
and Navy Nurse Corps (female) 
may be counted for purposes of 
longevity pay of personnel of the 
Women’s Army Corps established 
by the act of July 1, 1943, to the 
same extent as was authorized for 
such purposes for members of the 
Women’s Army Auxiliary Corps 
under the act of Oct. 26, 1942 

Women’s Army Auxiliary Corps serv- 
ice—Prior service in Women’s Army 

Auxiliary Corps may not be counted 

for purposesof longevity pay of mem- 

bers of Women’s Army Corps estab- 

lished by act of July 1, 1943. 

Women’s Army Corps service: 

Commissioned officers of Women’s 
Army Corps who are appointed in 
the Army of the United States 
under provisions of joint resolution 
of Sept. 22, 1941—as provided in 
act of July 1, 1943, establishing the 
Corps as a component of the Army 
of the United States—may count 
periods of service under their com- 
missions for longevity pay pur- 
poses in like manner as other offi- 
cers commissioned pursuant to said 
joint resolution, who are entitled 
to count such service for longevity 
pay purposes 

Service performed by enlisted per- 
sonnel of Women’s Army Corps 
under provisions of act of July 1, 
1943—which established the Corps 
as a component of the Army of the 
United States—is “active Federal 
sefvice’’ in the Army within mean- 
of sec. 9, Pay Readjustment Act of 
1942, and may be counted by such 
enlisted personnel for purposes of 
longevity pay as authorized in 
said sec. 9 for enlisted men- 
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Missing, interned, or captured persons: 

Condition changes affecting pay and allow- 
ances during absence, in general—while 
officer in missing status is entitled 
under sec. 2, act of Mar. 7, 1942, to have 
credited to his account same pay and 
allowances to which entitled at begin- 
ing of absence, continuance of such 
credits is not required or authorized 
upon known happening of event which 
would change conditions affecting pay 
and allowances, the statute, in this 
respect, not contemplating that status 
of missing person for pay purposes be 
determined differently from that of 
any other officer on active duty, not 
in missing status, whose pay and al- 
lowances are affected by change of 

WOR SL. ERE ieersces 

Flying pay continuance—incapacitating 
aviation accident as affecting rights— 
whether Army fiying officer was in- 
capacitated, within meaning of Exec- 
utive regulations pertaining to aviation 
pay, for 3-month period following avia- 
tion accident (being shot down over 
enemy-held territory) and, hence, en- 
titled to aviation pay for that period 
without performing flights is immaterial 
where he was credited with pay, includ- 
ing aviation pay, for such period under 

missing persons statute of March 7, 1942, 

latter payments having been concurrent 

with period aviation pay would have 
been credited due to incapacity, and 
benefits not being cumulative__......_.- 

Payment of six months’ death gratuity 
upon finding of death. See Gratuities, 
siz months’ death. 

Promotions. See Pay, promotions. 

Statutory pay-continuance provisions as 

affecting rights following missing 
status termination: 

Flying pay—question of whether Army 
fiying officer who escaped after having 
been captured by enemy is entitled to 
aviation pay for period after his escape 
is for determination solely under pro- 
visions of E. O. No. 9195 with respect 
to flight requirements, etc., without 
regard to pay-continuance provisions 
of missing persons statute of Mar. 7, 

In general—provisions of sec. 2 of missing 
persons statute of Mar. 7, 1942, per- 
taining to continuance of pay and 
allowances of persons missing, cap- 
tured by enemy, etc., have reference 
to pay and allowances ‘‘while so ab- 
sent,” and have no application to 
rights of such persons after termina- 
tion of missing status__............-- 


Parachute duty: 


Period of incapacity—effect of transfer 
from parachute unit to hospital detach- 
ment of patients—under provisions. of 





PAY—Continued. 
Parachute duty—Continued. 
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sec. 18, Pay Readjustment Act of 1942, 
and regulations pursuant thereto, grant- 
ing additional pay to an officer or en- 
listed man who “‘is assigned or attached 
as a member of a parachute unit,” and 
providing for continuance of such addi- 
tional pay for not to exceed 3 months 
when sick in line of duty, Army officer 
who was transferred from parachute 
regiment to hospital detachment of 
patients is not entitled to additional pay 
during period not assigned or attached as 
member of parachute unit._............ 
Status of “‘base pay”—in computing per 
centum increase on base pay authorized 
by sec. 2, Pay Readjustment Act of 1942, 
for sea or foreign shore duty, additional 
pay authorized for parachute duty by 
sec. 18 of said act may not be included_. 


Performance of service as prerequisite— 


while, generally, officer of armed forces is 
entitled to pay attached to his office unless 
it is forfeited hy law, even though during 
particular period he does not actually per- 
form military service, additional pay 
authorized for performance of particular 
duties is not payable when officer is sus- 
pended or otherwise removed from per- 
formance of such duties by reason of offense 
of which he subsequently is convicted... 


Period: 


See, also, related heading: Pay, longevity. 
Service credits: 
Army Medical Reserve Corps service: 
In computing service of commissioned 
officers for purposes of pay under 
secs. land 3, Pay Readjustment Act 
of 1942, as amended, service in now- 
abolished Medical Reserve Corps of 
the Army may not be counted except 
in the case of officers in service on 
June 30, 1922, whose right to continue 
to count active service in those 
organizations is conferred by proviso 
toeleventh paragraph of said sec. 1_- 
Specific enumeration in par. 11, sec. 1, 
Pay Readjustment Act of 1942, as 
amended, of organizations in which 
service may be counted for pay 
purposes of officers paid under said 
section precludes view that inclusion 
of Medical Reserve Corps of Army, 
not included in such enumeration 
was intended, and, though it be as- 
sumed that omission was inadvert- 
ent, it may not be cured by inter- 
pretation but must be left to cor- 
rection by Congress 
Naval militia service: 
Legal service in Naval Militia which 
may be counted in computation of 
pay of Regular Navy and Naval Re- 
serve commissioned officers, exclu- 
sive of commissioned warrant offi- 
cers, under secs. 1, 3, and 3A, Pay 


765 


250 


978 


52 
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Service credits—Continued. 

Naval militia service—Continued. 
Readjustment Act of 1942, as 
amended, includes service as active 
member of militia organization—as 
distinguished from service “in re- 


Regular Navy and Naval Reserve 
commissioned officers, exclusive of 
commissioned warrant officers, may 
count for pay purposes under secs. 
1, 3, and 3A, Pay Readjustment Act 
of 1942, as amended, all legal service 
in Naval Militia of the several 
States, Territories and the District 
of Columbia, irrespective of whether 
such service was prior or subsequent 
to June 3, 1916 

Navy Medical and Dental Reserve Corps 
service—in computing service of com- 
missioned officers for purposes of pay 
under secs. 1 and 3, Pay Readjustment 

Act of 1942, as amended, service in 

now-abolished Medical Reserve Corps 

and Dental Reserve Corps of the Navy 
may not be counted except in the case 

of officers in service on June 30, 1922, 

whose right to continue to count active 

service in those organizations is con- 
ferred by proviso to eleventh para- 

graph of said sec. 1 


Promotions: 


Effective date—Navy officers—election as 
to date of appointment or date of ac- 
ceptance—Navy enlisted man who, in 
good faith and without knowledge of 
prior appointment as temporary warrant 
officer under act of July 24, 1941, ex- 
tended his enlistment during interval 
between date of issuance of temporary 
appointment and date of actual accept- 
ance thereof, may elect to receive 
either pay and allowances, including 
reenlistment and travel allowances, of his 
enlisted grade up to date he actually 
accepted temporary appointment, or 
pay and allowances of his temporary 
grade or rank from date of his appoint- 
ment thereto as authorized by sec. 5, act 
of June 30, 1942. 21 C. G. 991; 22 id. 548, 
distinguished 

Examination as requisite to officers’ pro- 

motion: . 

Missing, captured, etc., officers pro- 
moted “subject to examination’’: 
Officers on promotion list of Regular 

Army, serving in their permanent 
grade, who receive statutory pro- 
motions “subject to examination” 
under act of Feb. 2, 1901, but who 
cannot be examined because they 
are missing, interned or captured 
are not entitled, by virtue of sec. 2, 
act of Mar. 7, 1942, respecting con- 
tinuance of pay and allowances of 


Examination as requisite to officers’ pro- 

motion—Continued. 

. Missing, captured, ete., officers pro- 
moted “subject to examination” — 
Continued. 

persons captured, interned, etc., or 
act of Oct. 14, 1942, with respect to 
effective date of promotions, to re- 
ceive or have credited to their ac- 
counts, prior to such examination, 
pay and allowances of grade to 
which thus promoted 

Provision in act of Feb. 2, 1901, au- 
thorizing promotion of Regular 
Army officers “subject to examina- 
tion,’’ creates only an inchoate right 
to pay and allowances of higher 
grade pending qualification on sub- 
sequent examination, and, there- 
fore, officers who receive statutory 
promotions subject to examination 
under said act but who cannot be 
examined because they are missing, 
interned or captured are not en- 
titled, prior to such examination, to 
receive or have credited to their 
accounts pay and allowances of 
grade to which thus promoted 

Retired personnel on active duty: 

Effect of promotion on retired pay. See 

Pay, rettred, active duty after retirement. 

Rear admirals: 

Retired Navy officer who was re- 
called to active duty and sub- 
sequently advanced to temporary 
rank of rear admiral on retired list 
under authority of sec. 4 (a), act of 
July 24, 1941, is not, while on active 
duty, entitled under sec. 2, act of 
June 30, 1942, applicable in deter- 
mining pay of both permanent and 
temporary rear admirals on active 

. list, to pay of rear admiral of upper 
half on basis of comparison of his 
total commissioned and active serv- 
ice as retired rear admiral with 
service of rear admiral on active list. 

Where retired Navy officer was re- 
called to active duty and subse- 
quently advanced to temporary 
rank of rear admiral on retired list 
under sec. 4 (a), act of July 24, 1941, 
such officer is not entitled to pay of 
rear admiral (upper half) on basis of 
comparison of service with that of 
rear admiral on active list, irre- 
spective of whether appointment 
is an indefinite temporary appoint- 
ment, or appointment only for 
period during which he performed 
particular duties 

Saved pay and allowance rights of retired 

Navy enlisted man with honorary 

retired rank of warrant officer tem- 

porarily promoted to commissioned 
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retired list pursuant to act of May 7, 
1932, to World War rank of warrant 
officer, and who, while on active duty 
as enlisted man after retirement, was 
promoted temporarily to commis- 
sioned warrant officer under act of 
July 24, 1941, should be regarded as 
having been appointed from enlisted 
status so as to entitle him, under 
saved pay provision of sec. 7 (a) of 
latter act, as amended, to either pay 
and allowances of commissioned war- 
rant officer or pay and allowances of 
warrant officer, whichever is greater; 
not to saved pay of warrant officer 
plus allowances of commissioned war- 


Saved pay and allowances: 
Chief and commissioned warrant offi- 
cers: 

Rights as affected by grade from which 
promoted—savings clause in sec. 8, 
Pay Readjustment Act, 1942, pro- 
viding that commissioned warrant 
officer “‘promoted from grade of war- 
rant officer or warrant officer (junior 
grade)” shall suffer no reduction in 
pay by reason of such promotion does 
not affect pay or allowances of com- 
missioned warrant officer who was 
not promoted from grade of warrant 
officer or warrant officer (junior 


Saved pay as not affecting allow- 


titled but for promotion, Navy 
lieutenant serving as aide, upon 
promotion to temporary grade of 
lieutenant commander and while 
continuing to serve as aide, is en- 
titled to retain aide’s pay—which 
is authorized only for officers not 
above grade of lieutenant—in con- 
junction with pay and allowances 
of permanent grade so long as total 
pay and allowances of permanent 
grade, including aide’s pay, are in 
excess of pay and allowances of 
temporary grade, excluding aide’s 


Where Navy lieutenant serving as 
aide, upon promotion to tempo- 
rary grade of lieutenant command- 
er under act of July 24, 1941, did 
not continue to serve as aide, aide’s 
pay—which is authorized only for 
officers not above grade of lieu- 
tenant—would not have been saved 
to him under provisions of sec. 
7 (a) of said act, as originally 
enacted, saving Naval, etc., per- 
sonnel temporarily promoted un- 
der said act from any reduction in 
pay and allowances to which they 
would have been entitled but for 
promotion, as reduction would not 
have been due to promotion but to 
termination of assignment as aide. 
Compare 23 C. G. 21 


ances—savings clause in sec. 8, Pay Changes in allowance and duty status: 


Readjustment Act, 1942, providing 
that “‘commissioned warrant officer 
or chief warrant officer promoted 
from grade of warrant officer or war- 
rant officer (junior grade) shall suffer 
no reduction of pay by reason of 
such promotion” does not prescribe 
payment to commissioned warrant 
officer of allowances authorized for- 
warrant officers in conjunction with 
saved pay of warrant officer, and, 
therefore, only allowances payable 
are those authorized by law for his 


Temporary: 
Effective date. See Pay, promotions, 
effective date. 
Saved pay and allowances: 
Aide’s pay: 

Under sec. 7 (a), act of July 24, 1941, 
as originally enacted, saving Navy, 
etc., personne] temporarily pro- 
moted under the act from any re- 
duction in pay and allowances to 
which they would have been en- 


Sec. 7 (a), act of July 24, 1941, as 
amended, saves previous pay and 
allowances of Navy, Marine Corps 
and Coast Guard personnel, tem- 
porarily appointed to a higher 
grade or rank under said act, from 
reduction due to temporary ap- 
pointment, but not from reduc- 
tion due to other changes in con- 
ditions affecting such pay and 
allowances; that is, statute does 
not save or continue items of pay 
and allowances (such as increased 
pay for flying duty, sea duty, for- 
eign duty, etc., and rental and 
subsistence allowances) to which 
the person would not have been en- 
titled, either in permanent or tem- 
porary status, under conditions of 
actual subsequent service. 21 C. 
G, 1012 and #hid. 1015, modified __. 

Under provisions of sec. 7 (a), act of 
July 24, 1941, as amended, respect- 
ing saving of pay and allowances 
received by Navy, Marine Corps 
and Coast Guard personnel at the 
time of temporary promotion, tem- 
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Changes in allowances and duty sta- 
tus:— Continued. 
porary warrant officer of the Coast 
Guard who was promoted from 
permanent enlisted status and, at 
time of appointment, received pay 
and allowances of his temporary 
grade because they were equal to or 
greater than those of his permanent 
grade may not now be paid the 
pay and allowances of his perma- 
nent grade which, because of 
changed conditions of service, are 
greater than those of his temporary 


Where Navy lieutenant serving as 
aide, upon promotion to tempo- 
rary grade of lieutenant com- 
mander under act of July 24, 1941, 
did not continue to serve as aide, 
aide’s pay—which is authorized 
only for officers not above grade of 
lieutenant—would not have been 
saved to him under provisions of 
sec. 7 (a) of said act, as originally 
enacted, saving Naval, etc., per- 
sonnel temporarily promoted un- 
der said act from any reduction in 
pay and allowances to which they 
would have been entitled but for 
promotion, as reduction would 
not have been due to promotion 
but to termination of assignment 
as aide. Compare 23 C. G. 21... 

Continuance of enlisted aviation pay 
without flight orders in temporary 
officer rank—where Navy enlisted 
man, subsequent to date of his tem- 
porary appointment as warrant of- 
ficer, continued to perform aerial 
flighrs under orders issued to him as 
enlisted man by his commanding 
officer, instead of under orders issued 
by Bureau of Naval Personnel as- 
signing him to flying duty in his 
status as warrant officer as required 
by E. O. No. 9195, saved pay pro- 

visions of sec. 7 (a), act of July 24, 

1941, as amended, do not operate to 

save to him flying pay of permanent 

enlisted grade after date of tempo- 
rary appointment as warrant officer. 

Enlisted men appointed directly to 

temporary commissioned rank: 

Fact that enlisted man temporarily 
appointed to commissioned rank 
under authority of act of July 24, 
1941, as amended, is entitled, under 
third proviso to sec,7 (a) thereof, to 
“pay and allowances of warrant 
officer,” if more than “pay and 
allowances” of his commissioned 
grade does not mean that he is to 


Enlisted men appointed directly to 
temporary commissioned rank— 
Continued. 

be regarded for such saved pay 
purposes as having been promoted 
from grade of warrant officer so as 
to save to him higher pay of that 
grade in conjunction with higher 
allowances of his commissioned 
grade as authorized under sec. 8, 
Pay Readjustment Act of 1942, in 
case of commissioned warrant of- 
ficer promoted from grade of war- 


Navy enlisted man promoted di- 
rectly to temporary grade of com- 
missioned warrant officer under act 
of July 24, 1941, is entitled, under 
third proviso of sec. 7 (a) of said 
act, as added by act of Nov. 30, 
1942, to either pay and allowances 
of warrant officer or pay and al- 
lowances of commissioned warrant 
officer, whichever is greater; and 
not to pay of warrant officer plus 
allowances of commissioned war- 


While, under third proviso of sec. 7 
(a), act of July 24, 1941, asamended, 
Navy enlisted men temporarily 
appointed to commissioned rank 
are entitled to pay and allowances 
of warrant officers with equivalent 
service or pay and allowances of 
position temporarily occupied, 
whichever is greater, second pro- 
viso of that section saves to persons 
temporarily appointed the pay and 
allowances to which entitled at 
time of appointment, and, there- 
fore, enlisted man appointed 
temporary commissioned officer 
under said act may continue to 
receive the pay and allowances of 
enlisted grade, if greater than those 
of warrant officer or position tem- 
porarily occupied 

General rule as to pay, etc., which 
might have accrued in permanent 
status—provisions of sec. 7 (a), act 
of July 24, 1941, as now amended, 
respecting saved pay and allowances 
of Navy, Marine Corps and Coast 

Guard personnel temporarily pro- 

moted under authority of the act, 

save to such a temporarily promoted 
person only pay and allowances to 
which entitled at the time of tempo- 
rary promotion, and do not—as was 
the case under the act as originally 
enacted—save right to further or 
increased pay and allowances which 
otherwise might have accrued under 
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Temporary—Continued. 
Saved pay and aliowances—Continued. 
permanent status subsequent to the 
date of temporary promotion. 21 
Comp. Gen. 1012 and ibid. 1015, 


Pay and allowances in temporary 
status exceeding those in perma- 
nent—in ascertaining pay and allow- 
ances of Navy, Marine Corps, etc., 
personnel promoted to temporary 
commissioned or warrant rank under 
act of July 24, 1941, as amended, first 
determination to be madeis “‘the pay 
and allowances provided by law’”’ for 
positions temporarily occupied, as 
authorized by first proviso of sec. 7 
(a) of said act, and, if such pay and 
allowances equal or exceed pay and 
allowances received prior to promo- 
tion, second proviso of sec. 7 (a), that 
officer shall suffer no reduction in pay 
and allowances by reason of promo- 
tion, has no application._._____._.__ 

Temporary commissioned warran 
officers commissioned from tem- 
porary warrant officer grade—under 
first proviso to sec. 7 (a), act of July 
24, 1941, as amended, thet persons 
temporarily commissioned or war- 
ranted under said act shall be enti- 
tled to pay and allowances “‘provided 
by law for position temporarily occu- 
pied,” temporary commissioned 
warrant officer who was promoted 
from temporary warrant officer is 
entitled to receive under saved pay 
provision (which does not include 
allowances) in sec. 8, Pay Readjust- 
ment Act of 1942, as amended, pay of 
warrant officer or pay of commis- 
sioned warrant officer, whichever is 
greater, and allowances of commis- 
sioned warrant officer. B-31101, 
Mar. 2, 1943 (based on 22 C. G. 236), 


What laws govern—since act of July 24, 
1941, as amended, authorizing tempo- 
rary promotion of Navy and Marine 
Corps personnel during time of war 
or national emergency, does not set out 
rates of pay and allowances authorized 
for personnel temporarily promoted 
thereunder, it is to be assumed that pay 
and allowances “as provided by law 
for the position temporarily occupied”’ 
authorized by first proviso of sec. 7 (a) 
of said act for such personnel were to be 
pay and allowances authorized by per- 
manent provisions of law 

Rear admirals generally—length of time rear 

admiral remains on list of rear admirals on 

active list has no bearing on whether he will 
pass from lower half to upper half; such 


of names to and from the list through ap- 
pointments, retirement, death, ete 


Retainer: 


Marine Corps Reserve—payment after 4 
years in Reserve—enlisted Marine Corps 
reservist whose enrollment following 
enlistment in Regular Marine Corps 
expired in time of war, and who was re- 
tained on active duty subsequent to 
expiration of his 4-year term pursuant to 
sec. 5, Naval Reserve Act of 1938, is not 
entitled to receive $20 annual retainer 
pay under sec. 205 of said act upon enter- 
ing his fifth year as reservist 

Naval Reserve—payment after 4 years in 
Reserve—annual advance retainer pay 
of $20 authorized under sec. 205, Naval 
Reserve Act of 1938, for enlisted men in 
Regular Navy who obligate themselves 
to serve 4 years in Fleet Reserve upon 
termination of their enlistments in Regu- 
lar Navy, may not be paid for reserve 
service subsequent to expiration of such 


See, also related heading: Retirement, mili- 
tary, navol, etc. 

Active duty after retirement—retention 
of active-duty promotion upon return to 
inactive status—provisions of act of 
July 1, 1918, authorizing retired Navy 
and Marine Corps enlisted men pro- 
moted while on active duty to retain on 
retired list rank, service, etc., held by 
them at time of relief from active duty, 
are exclusively applicable to enlisted 
men of Regular Navy and Marine Corps 
retired under provisions of acts of Mar. 3, 
1899, and Mar. 2, 1907, and have no appli- 
cation to transferred Fleet Marine Corps 
reservists on retired list who have been 
promoted while on active duty. 21 
Comp. Gen. 656, amplified 

Army Nurse Corps—as affected by war- 
time assimilation of active-duty pay to 
that of commissioned officers— provision 
in act of Dec. 22, 1942, that pay, allow- 
ances, etc., of Army nurses shal] be 
assimilated during war period to those of 
commissioned officers, is, in effect, 
merely provision for temporary increases 
in active duty pay in time of war and does 
not affect computation of retired pay of 
retired personnel not performing active 

As affected by special increases for active- 

duty personne]: 

General rule—exceptional pay or in- 
creases in pay given military, naval, 
ete., personnel for special services on 
active duty or under special circum- 
stances incident to actual service, such 
as temporary increases of active duty 
pay in time of war, do not enter into 
computation of retired pay 
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As affected by special increases for active- 
duty personnel—Continued. 
Temporary wartime increases: 

In computing retired pay of officers 
retired before or after June 1, 1942, 
additional service temporarily au- 
thorized by section 3A of Pay Read- 
justment Act of 1942, as amended, to 
be counted for active duty pay pur- 
poses during war period may not be 


Provision in sec, 3A, Pay Readjust- 
ment Act of 1942, as amended, au- 
thorizing officers paid under secs. 
1 and 3 of act to count for pay pur- 
poses during war period all periods 
during which they were enlisted, 
held appointments as warrant offi- 
cers, etc.,, and provision in act of 
Dec, 22, 1942, that pay, allowances, 
etc., of Army nurses shall be assimi- 
lated during war period to those of 
commissioned officers, are, in effect, 
merely provisions for temporary 
increases in active duty pay in time 
of war and do not affect computa- 
tion of retired pay of retired per- 
sonnel not performing active duty - - 

Concurrent civilian compensation. See O/- 
ficers and Employees, holding two posi- 
tions. 

Discharge as affecting right to retirement 

pay on account of disability: 

In view of act of Oct. 10, 1942, amending 
sec. 4, act of Aug. 27, 1940, so as to con- 
fer right to retirement pay benefits 
retroactively to Naval and Marine 
Corps Reserve officers who were dis- 
abled in service on and after Sept. 8, 
1939, fact that Naval Reserve officer 
was discharged, instead of being placed 
on retired list, for physical disability 
incurred between Sept. 8, 1939 and 
Aug. 26, 1940, while on active duty, 
does not operate to defeat officer’s right 
to retirement pay benefits authorized 
by 1940 act, if otherwise entitled 


In view of act of Oct. 10, 1942, amending 
sec. 4, act of Aug. 27, 1940, to confer 
right to retirement pay benefits retro- 
actively to officers of Naval and Ma- 
rine Corps Reserve who were disabled 
in service on and after Sept. 8, 1939, 
rule stated in 14 Op. Atty. Gen. 506; 
17 id, 9; 19 id. 202; Miller v. U. 8. 19, 
C. Cls. 338, to effect that a person can- 
not legally be placed on retired list 
unless he is an officer of the descrip- 
tion to which general retirement pro- 
visions extend, is not for application to 
Naval and Marine Corps Reserve 
officers disabled in service between 
Sept. 8, 1939, and Aug. 26, 1940, and 


Discharge as affecting right to retirement 

pay on account of disability—Con . 

separated from service by discharge or 
release from active duty 
Effect of abolishment of specialists’ pay 
and changes in pay grades of active-duty 
specialists—Army enlisted man who, 
when placed on retired list as private, 
first class, was entitled to include pay of 
specialist first class in computation of 
his retired pay and allowances under 
sec. 12 (b), act of Sept. 16, 1940, is entitled 
to have his retired pay from and after 
June 1, 1942—effective date of Pay Read- 
justment Act of 1942, sec. 19 of which 
abolished certain specialists’ ratings— 
computed on basis of active duty pay of 
technician fourth grade as authorized by 
1942 act and regulations issued there- 
Rian chinks addtentaatnnebelhipoce= 
General rule as to change in retired pay 
where pay rates are changed for active 
enlisted men—changes in the pay of a 
rank for active enlisted men of thé Army 
apply to the retired pay of retired en- 
listed men of the same rank 
Longevity credits: 
Active duty after retirement: 
Commissioned or chief warrant of- 
ficers: 

Commissioned Navy warrant officer 
with creditable record, retired pur- 
suant to act of May 13, 1908, after 
30 years’ service, may be paid after 
recall to active duty and subse- 
quent advancement on retired list, 
pursuant to section 8 (b), act of 
July 24, 1941, for physical disabil- 
ity incurred in line of duty, to rank 
of lieutenant in which he was 
temporarily serving at time of 
such advancement, either retired 
pay of commissioned warrant of- 
ficer with his length of commis- 
sioned service (including active 
service performed since retire- 
ment) retired after 30 years’ serv- 
ice or retired pay incident to 
advancement on retired list pur- 
suant to the act of July 24, 1941, 
whichever is higher 

In view of provisions of act of June 
19, 1942, that in determining active 
duty and retired pay of commis- 
sioned warrant officers of Navy, 
the phrase “with creditable record 
on the active list,”” appearing in 
sec. 1, act of June 10, 1922, as 
amended, shall be construed to 
include, as service on active list, 
service on active duty performed 
subsequent to retirement, same 
interpretation may be applied to 
identical phrase appearing in fourth 
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Commissioned or chief warrant of- 
ficers—Continued. 
paragraph of sec. 8, Pay Readjust- 
ment Act of 1942, in same connec- 
tion as in act of June 10, 1922 
Persons with retired pay based on six 
months’ pay prior to retirement—in 
computing the retired pay of Regu- 
lar Army enlisted man who was re- 
tired for physical disability under 
act of June 30, 1941, which provides 
that enlisted man so retired “shall 
receive 75 per centum of the average 
pay he was receiving for six months 
prior to his retirement,” there may 
not be included for longevity pay 
purposes active service performed 
after retirement, notwithstanding 
general language in sec. 15, Pay Re- 
adjustment Act of 1942, that retired 
enlisted men, ete., may include in 
computing their retired pay in- 
creases for active duty performed 
since retirement. 22 C. G. 603, dis- 


Additional service authorized by sec. 1, 
Pay Readjustment Act of 1942, as 
amended—in computing retired pay 
of officers transferred to retired list of 
Regular Navy prior to June 1, 1942, 
effective date of Pay Readjustment 
Act of 1942, there may be counted such 
service which they had at time of re- 
tirement as is authorized to be counted 
for pay purposes by provisions of sec. 
1 of act, as amended, which are per- 


Army Medical Reserve Corps may not 
be included in service of retired officer 
to be counted for purpose of computing 
his retired pay on basis of pay provided 
in sec. 1, Pay Readjustment Act of 


wartime: 

In computing retired pay of officers 
retired before or after June 1, 1942, 
additional service temporarily au- 
thorized by section 3A of Pay Re- 
adjustment Act of 1942, as amended, 
to be counted for active duty pay 
purposes during war period may not 


Provision in sec. 3A, Pay Readjust- 
ment Act of 1942, as amended, au- 
thorizing officers paid under secs. 1 
and 3 of act to count for pay purposes 


able by active-duty officers dur- 

ing wartime—Continued. 
and provision in act of Dec. 22, 1942, 
that pay, allowances, etc., cf Army 
nurses shall be assimilated during 
war period to those of commissioned 
officers, are, in effect, merely provi- 
visions for temporary increases in 
active duty pay in time of war and— 
do not affect computation of retired 
pay of retired personnel not per- 
forming active duty 


Inactive service on retired list: 


Provisions of act of Mar. 2, 1903, per- 
mitting Army officers retired on 
account of wounds received in battle 
to continue to be credited with in- 
creases of longevity pay for time on 
retired list, which provisions were 
inconsistent with, and hence repealed 
by, sec. 1, act of June 10, 1922, were 
not reinstated by sec. 1, act of Dec. 2, 
1942, amending sec. 1, Pay Readjust- 
ment Act of 1942, to authorize count- 
ing of inactive as well as active com- 
missioned service in computing ac- 
tive duty pay 

Regular Navy officer on retired list for 
physical disability who was recalled 
to active duty and temporarily pro- 
moted pursuant to act of July 24, 
194], to higher rank is. upon subse- 
quent advancement on retired list to 
higher active duty rank for physical 
disability incurred in line of duty, 
pursuant to sec. 8 (c) of the act, en- 
titled to retired pay computed at rate 
of 75 percent of active duty pay of 
such higher rank, including that part 
which resulted from counting in- 
active service on retired list as 
authorized by permanent provisions 
of sec. 1, Pay Readjustment Act of 


Sec. 1, act of Dec. 2, 1942, amending sec. 
1, Pay Readjustment Act of 1942, to 
authorize counting of inactive as well 
as active commissioned service in 
computing active duty pay there- 
under, did not amend or modify pro- 
vision in sec. 15 of latter act—author- 
izing counting of “‘all active duty 
performed since retirement"’ in com- 
puting retired pay—so as to author- 
ize longevity increases otherwise in 
“retirement pay” received by mem- 
bers of Officers’ Reserve Corps under 
provisions of sec. 5, act of April 3, 
1939, on account of disability result- 
ing from wounds received in battle _. 


during war period ali periods during 
which they were enlisted,-held ap- 
pointments as warrant officers, etc., 


Retired pay based on pay received six 
months prior to retirement—effect of 
active duty after retirement—in comput- 
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ing the retired pay of Regular Army en- 
listed man who was retired for physical 
disability under act of June 30, 1941, 
which provides that enlisted man so re- 
tired “shall receive 75 per centum of the 
average pay he was receiving for six 
months prior to his retirement,” there 
may not be included for longevity pay 
purposes active service performed after 
retirement, notwithstanding general 
language in sec. 15, Pay Readjustment 
Aet of 1942, that retired enlisted men, 
ete., may include in computing their 
retired pay increases for active duty per- 
formed since retirement. 22 C. G. 603, 


Retirement while under court-martial 
sentence to confinement and discharge— 
President’s action in approving recom- 
mendation of Coast Guard retiring 
board, retiring enlisted man who was 
under court-martial sentence prescribing 
confinement and bad conduct discharge, 
may not be considered as having effect of 
restoring man to pay status on active list 
or as placing him in pay status on retired 
list pending execution or remission of 
court-martial sentence 

Right, in general, of Coast Guard chief 
warrant officers to one-grade advance- 
ment upon retirement for age—provision 
in sec. 3, act of Jan. 12, 1923, authorizing 
Coast Guard commissioned officers with 
over 40 years’ service to be placed on re- 
tired list with rank and retired pay of one 
grade above that actually held at time of 
retirement, is not applicable to chief 
warrant officers of Coast Guard ap- 
pointed pursuant to act of July 3, 1926, 
which act assimilates pay, allowances, 
and benefits of such officers to those of 
commissioned warrant officers of the 
Navy, who are not entitled by law to one 
grade advancement upon retirement 
under circumstances stated in said sec. 3. 

Saved pay and allowances—saving clause 
operation limitation—under sec. 19, Pay 
Readjustment Act of 1942, saving to 
enlisted men transferred to Fleet Re- 
serve on or prior to date of enactment of 
said act, or transferred from Fleet Re- 
serve to Regular Navy retired list for 
physical disability, any benefits to which 
they would be entitled upon completion 
of 30 years under prior laws, enlisted men 
affected are entitled to retired pay and 
allowances under prior laws or to retired 
pay under 1942 act, whichever is higher, 
but not to retired pay under 1942 act and, 
also, allowances authorized under prior 


Status, in general, of retired pay of retired 
members of regular services—‘‘retired 
pay,” together with any longevity in- 
creases therein, is paid to retired officers 


of Regular Army as current compensa- 
tion or pay for their continued service as 
officers after retirement and cnly while 
they remain in the service 
Status, in general, of “retirement pay” 
of officers of Army of U. S. retired for 
disability from battle. wounds—“‘retire- 
ment pay” authorized by sec. 5, act of 
Apr. 3, 1939, for officers of the Army of 
the U. S.—other than officers of Regular 
Army—who suffer disability while em- 
ployed in active military service of Fed- 
deral Govt., is not conditioned on their 
remaining in service but is more in 
nature of a pension predicated on the 
disability, without regard to whether 
they remain in the service and without 
relation to any subsequent service 
Temporarily appointed or promoted Navy, 
Marine Corps or Coast Guard per- 
sonnel retired for disability: 
Counting of inactive service on retired 
list—Regular Navy officer on retired 
list for physical disability who was 
recalled to active duty and temporar- 
ily promoted pursuant to act of July 
24, 1941, to higher rank is, upon subse- 
quent advancement on retired list to 
higher active duty rank for physical 
disability incurred in line of duty, pur- 
suant to sec. 8 (c) of the act, entitled 
to retired pay computed at rate of 75 
percent of active duty pay of such 
higher rank, including that part which 
resulted from counting inactive serv- 
ice on retired list, as authorized by 
permanent provisions of sec. 1, Pay 
Readjustment Actof 1942, as amended 
Duration of retired pay righte—while 
active duty rank conferred upon 
Navy, etc., personnel under provisions 
of act of July 24, 1941, whether by 
reason of original temporary appoint- 
ment or by promotion from lower rank 
or grade, is temporary in character, 
retirement for disability under provi- 
sions of sec. 8 of said act entitles the 
person so retired to retired pay in- 


Effect of temporary wartime increases 
in active-duty pay—under provisions 
ofsec. 8, act of July 24, 1941, as amended, 
that person retired or advanced on 
retired list thereunder for physical dis- 
ability incurred in line of duty while 
serving under temporary appointment 
in higher rank shall receive retired pay 
“at the rate of 75 per centum of the 
active-duty pay to which he was en- 
titled while serving in such rank,” re- 
tired pay of such a person should be 
based on active duty pay to which he 
was entitled under his temporary ap- 
pointment by virtue of permanent pay 
provisions of Pay Readjustment Act 
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Temporarily appointed or promoted Navy, 
Marine Corps or Coast Guard per- 
sonnel retired for disability—Con. 

of 1942, as amended, thus excluding 
any temporary additions to pay dur- 
ing war period resulting from counting 
of prior enlisted, warrant, etc., service 
under section 3A of latter act... ._._- 
Retention of permanent rank retired pay 
rights: 


Commissioned Navy warrant officer, 
with creditable record, retired pur- 
suant to act of May 13, 1908, after 30 
years’ service, may be paid, after re- 
call to active duty and subsequent 
advancement on retired list, pursu- 
ant tosection 8(b), act of July 24,1941, 
for physical disability incurred in 
line of duty, to rank of lieutenant in 
which he was temporarily serving at 
time of such advancement, either re- 
tired pay of commissioned warrant 
officer with his length of commis- 
sioned service (including active serv- 
ice performed since retirement) re- 
tired after 30 years’ service or retired 
pay incident to advancement, on re- 
tired list pursuant to the act of July 
24, 1941, whichever is higher-....._. 


The saving provisions of section 7 (a), 
act of July 24, 1941, with respect to 
rights, benefits, and privileges in 
permanent rank of Navy and Ma- 
rine Corps personnel temporarily 
appointed to higher rank under au- 
thority of act, haveeffect of saving to 
person so temporarily appointed 
right to retirement benefits and 
privileges of his permanent rank if 
more beneficial than those provided 
for the temporary higher rank---.-.- 


Temporary commissioned warrant officer 
appointed from enlisted grade—tempo- 
rary commissioned warrant officer of 
Navy who was appointed from perma- 
nent enlisted grade under authority of 
act of July 24, 1941, and placed on re- 
tired list in his temporary rank pur- 
suant to sec. 8 (a) of said act for physi- 
cal disability incurred in line of duty 
is entitled either to retired pay at rate 
of 75 percent of active duty pay of tem- 
porary rank or, where by reason of pro- 
visions of section 7 (a) of said act, as 
amended, he was entitled to the higher 
active duty pay of a warrant officer 
while serving as temporary commis- 
sioned warrant officer, to retired pay 
at the rate of 75 percent of such higher 


Time of beginning of disability for which 
retired— Regular Navy officer who was 
temporarily appointed to higher rank 
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Temporarily appointed or promoted Navy, 
Macine Corps or Coast Guard per- 
sonnel retired for disability—Con. 

under authority of act of July 24, 1941, 
and subsequently retired under pro- 
visions of 34 U. 8. Code 389 and 417 for 
physical disability incident to service 
incurred prior to temporary appoint- 
ment, is not entitled to retired pay 
based on pay of his temporary rank 
authorized under sec. 8 (a) of said 1941 
act for officers who incur physical ¢is- 
ability while serving under temporary 
appointments, but, rather, upon re- 
tirement reverts to his permanent 
grade and rank and is entitled to pay 
prescribed for that rank, and when on 
active duty subsequent to retirement, 
to pay and allowance of his permanent 
grade and rank. 19 C. G. 597, dis- 


Temporarily promoted Navy, Marine 
Corps or Coast Guard personne! retired 
for age—right to advancement upon re- 
tirement as operating on permanent or 
temporary rank—sec. 3, act of Jan. 12, 
1923, authorizing for Coast Guard offi- 
cers, retired after 40 years’ service, one- 
grade advancement in rank and retired 
pay over that actually held at time of 
retirement, operates only upon perma- 
nent rank of such officer, and not upon 
temporary rank to which promoted under 
act of July 24, 1941, and in which retired 
for age pursuant to provisions of sec. 6, 
act of June 30, 1942, applicable to officers 
attaining age of 64 years while holding 
temporary rank during war period... 


Saved pay and allowance matters: 


Promotions. See Pay, promotions. 

Retired personnel. See Pay, retired, saved 
pay and allowances. 

Temporary promotions. See Pay, promo- 
tions, temporary, saved pay and allow- 
ances. 


Sea or foreign shore duty: 


Computation in connection with aviation 
pay—sec. 18, act of Mar. 7, 1942, which 
authorized per centum increase in base 
pay for sea or foreign shore duty provided 
therein to be included in computing in- 
creases in pay for aviation and sub- 
marine duty, does not authorize the 
computation of sea duty or foreign serv- 
ice pay on aviation pay, notwithstand- 
ing that in case of “‘nonflying’’ officers, 
when statutory limitation of $720 per 
annum on their aviation pay is applied, 
no benefit is derived from computing 
aviation pay on increase for sea duty or 
foreign service, as directed by the 
statute. 21 C. G. 932, insofar as in- 
consistent, will no longer be followed -- -- 
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PAY—Continued. 
Sea or foreign shore duty—Continued. 


Computation in connection with sub- 
marine pay—to extent that answer to 
first question in 21 C. G. 932—where 
submarine pay of enlisted men was 
treated, in effect, as part of base pay on 
which sec. 18, act of Mar. 7, 1942, author- 
ized computation of sea duty or foreign 
service increase—is in conflict with hold- 
ing herein that sea duty or foreign service 
pay may not be computed on aviation 
pay, it will no longer be followed._--_- 

Determination of rights in general—in- 
crease in pay authorized for commis- 
sioned officers by sec. 2, Pay Readjust- 
mient Act of 1942, “for any period of 
service while on * * * duty in any 
place beyond the continental limits of 
the United States or in Alaska’’ does not 
attach solely to officer’s office; and, to 
determine officer’s rights under statute, 
it is necessary to consider not only 
whether during period involved he was 
outside continental limits of the U. 8. 
but, also, whether he was on duty 

In genera! as to inclusion in computation 
of additional pay other than for aviation 
and submarine duty—provision in sec. 2, 
Pay Readjustment Act, 1942, that per 
centum increase in base pay authorized 
therein for members of military and 
naval services on sea or foreign shore 
duty “shall be included in computing 
increases in pay for aviation and sub- 
marine duty,” excludes from benefits of 
said provision other increases in pay of a 
similar nature 

Parachute duty pay inclusion—in com- 
puting per centum increase on base pay 
authorized by sec. 2, Pay Readjustment 
Act of 1942, for sea or foreign shore duty, 
additional pay authorized for parachute 
duty by sec. 18 of said act may not be 


Right to additional pay while under sus- 
pension, awaiting trial, ete.—period 
during which Navy officer outside con- 
tinental limits of U. 8. is removed from 
duty, under arrest or awaiting action 
of general court martial, by reason of 
offense in connection with which he 
subsequently is convicted does not con- 
stitute a period of service “‘while on 
* * * duty in any place beyond the 
continental limits of the United States 
or in Alaska,” within meaning of sec. 
2, Pay Readjustment Act of 1942, so as 
to entitle officer to increase in pay 
authorized by said section for such 


Temporary sea or foreign shore duty: 
Army Air Force officer whose duty 
assignment was to transport or ferry 
and deliver airplanes to places in 
foreign countries—which duty is sep- 
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Temporary sea or foreign shore duty— 
Continued. 
arate from and not incidental to duties 
assigned in this country—is entitled, 
irrespective of temporary character of 
sueh duty or time involved, to pay- 
ment of percentage increase in base 
pay authorized by sec. 2, Pay Read- 
justment Act of 1942, for any period of 
service “beyond the continental 
limits of the United States.”’.......... 
Naval officer who is required to make 
brief trips into Mexico and Canada in 
connection with performance of tempo- 
tary duties which were only incidental 
to paramount or primary duty within 
U. 8. is not entitled to 10 percent in- 
crease in base pay authorized by sec. 
2, Pay Readjustment Act of 1942, for 
commissioned officers for any period 
of service “beyond the continental 
limits of the United States” 
Performance by Army officer of duties 
across U. 8. borders for period of 
more than a week, even though such 
duties are. merely incidental to pri- 
mary duties assigned in this country, 
may be regarded as constituting a 
period of foreign service within con- 
templation of sec. 2, Pay Readjust- 
ment Act of 1942, so as to entitle him 
to increase in base pay authorized for 
any period of service “beyond the con- 
tinental limits of the United States’’._ 
Where Army officer is assigned duty 
across U. 8. borders and duty so as- 
signed is not merely incidental to 
duties in this country, such duty, ir- 
respective of its temporary character 
or time involved, may be regarded as 
foreign duty so as to entitle him to in- 
crease in base pay authorized by sec. 2, 
Pay Readjustment Act of 1942, for any 
period of service “‘beyond the contin- 
ental limits of the United States.”’___- 


Sickness—retired personnel on active duty— 


period between date of return home fol- 
lowing hospital discharge and final release 
from active duty—where retired naval of- 
ficer on active duty, after long period of 
hospitalization and while still in hospital, 
received orders detaching him from duty at 
regular station and directing him to pro- 
ceed to his home upon discharge from hos- 
pital and thereafter to consider himself 
telieved “from all active duty” as of 
specified future date, period between date 
of discharge from hospital and return home 
to date specified in relief orders may be 
considered tantamount to leave of absence, 
so as to continue active duty pay and al- 
lowances authorized under sec. 15, Pay 
Readjustment Act of 1942, for such period 
as would be covered by accrued leave 
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PAY—Continued. 

Submarine duty—status as “base pay”—to 
extent that answer to first question in 21 
C. G, 982—where submarine pay of enlisted 
men was treated, in effect, as part. of base 
pay on which sec. 18, act of Mar. 7, 1942, 
authorized computation of sea duty or 
foreign service increase—is in confict with 
holding herein that sea duty or foreign 
service pay may not be computed on avia- 
tion pay, it will no longer be followed___.-. 

PAYMENTS: : 

Advance—newspapers and _ periodicals— 
subscriptions in excess of one year—act of 
Mar. 4, 1909, authorizing Sec. of Agri- 
culture to pay in advance for subscriptions 
to any publications, and act of June 12, 
1930, extending similar authorization to 
other departments and agencies with 
respect to subscriptions to newspapers, 
magazines, and other periodicals, do not 
specifically limit advance payment for sub- 
scriptions to one-year period, and, there- 
fore, where it is advantageous for purpose 
of economy or otherwise to subscribe to 
newspapers, magazines or other periodicals 
for longer periods, payment therefor may 
be made from current appropriations other- 
wise available for such purpose ........._- 

Definition of “payment”—word “payment”’ 
connotes the discharge in money of a sum 
due, and implies the existence of a debt, of 
a party to whom it is owed, and of a satis- 
faction of the debt to that party.........- 

In lieu of taxes: 

National defense housing projects: 

Effect of transfer of housing units from 
Housing Authority to War or Navy 
Depts.: 

Provision in sec. 306, act of Oct. 14, 1940, 
as amended, that National Housing 
Administrator shall pay annual 
sums in lieu of taxes to local taxing 
authorities on real property acquired 
and “held by him,” may not be 
regarded as authorizing or requir- 
ing payment by Sec. of Navy of 
amounts in lieu of taxes with re- 
spect to housing units permanently 
transferred by Administrator to Navy 
Dept. pursuant to sec. 4 of said act_.. 

Where, pursuant to sec. 4, act of Oct. 
14, 1940, as amended, National Hous- 
ing Administrator transfers housing 
units to Sec. of Navy for permanent 
use of Navy Dept., and at time of 
such transfer there is in existence 
agreement between Administrator 
and local taxing authority for pay- 
ment of annual sum in lieu of taxes 
as authorized by sec. 306 of said act, 
such agreement is effective only so 
long as property is operated and con- 
trolled by Administrator and does 
not impose upon Navy Dept. any 
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In lieu of taxes—Continued. 
National defense housing projects—Con. 
Effect of transfer of housing units from 
Housing Authority to War or 
Navy Depts,—Continued. 
obligation to make such payments 
subsequent to effective date of trans- 


Temporary nature of projects as limiting 
period for which payments are author- 
ized—Govt. operation and control of 
housing units constructed under 
authority of act of Oct. 14, 1940, as 
amended, was intended to be limited 
to present emergency and of only 
temporary nature, and waiver of im- 
munity of U. 8. from taxation of such 
property by State or political subdivi- 
sion thereof, as provided in sec. 306 of 
act, was enacted in contemplation of a 
limited or temporary governmental 
control of such property 

PAY ROLIS: 
Information required: 
Additional positions—identification of 
original position—where original posi- 
tion has been previoulsy allocated by 

Personnel Classification Division, Civil 

Service Commission, and additional iden- 

tical position is created administratively, 
identification of original position on pay 
roll may be made by Civil Service Com- 
mission number in lieu of present pro- 
cedure which requires reference to origi- 
nal position by name of incumbent, 9 
Comp. Gen. 261, modified_............. 
Automatic and meritorious promotions— 
Gen. Reg. 34, Supp. 10, Aug. 31, 1943___ 
Salary allotment deductions—employees 

outside U. S.—Gen. Reg. 101, Oct, 9, 


Employee family ates designa tions— 
Gen. Reg. 54, Supp. 17, Oct. 30, 1943. 
Nonresident aliens—Gen. Reg. 96, Supp, 


Status, in general, of “retirement pay” of 
Officers of Army of U. S. retired for dis- 
ability from battle wounds—“‘retired pay,”’ 
together with any longevity increases 
therein, is paid to retired officers of Reg- 
ular Army aS current compensation or 
pay for their continued service as officers 
after retirement and only while they 
remain in the service .- 

PERSONAL FURNISHINGS: 

Appropriation availability : 

Hearing aid devices—while it is estab- 
lished rule that cost of special equip- 
ment to enable employee to qualify for 
performance of official duties constitutes 
@ personal expense and, as such, is not 
payable from appropriated funds, in 
view of present difficulty of securing 


Page 


406 


743 


995 








INDEX DIGEST 


PERSONAL FURNISHINGS—Con. Page |POST OFFICE DEPARTMENT— 


Appropriation availability—Continued. 
qualified employees, rental by Treasury 
Dept. of amplifying device to be at- 
tached to official telephone as means of 
obtaining best results from employee 
handicapped by deafness may be con- 
sidered necessary for expeditious and 
satisfactory performance of Govt. busi- 
ness, and, therefore, rental thereof is 
proper charge against Department’s 
Sere stint itera stan 

Special equipment generally—it is estab- 
lished rule that cost of special equipment 
to enable employee to qualify for per- 
formance of official duties constitutes a 
personal expense and, as such, is not 
payable from appropriated funds... _-__. 

PHOTOGRAPHS: 

Identification photographs — appropriation 
availability—cost of securing photographs 
to complete identification cards necessary 
for Interior Dept. employees to gain en- 
trance into plants performing Govt. 
work—which cards are prescribed by 
administrative order not specifically re- 
quiring them to be furnished at employees’ 
expense—may be allowed as item of ex- 
pense necessary for performance of official 
duty, but not as item of traveling expense 
under pars. 2 or 75, Standardized Govt. 
Travel Regs., providing, respectively, 
for reimbursement of expenses essential 
to transaction of official business, and cost 
of photographs for passports or visas for 
travel outside U.S 

PHYSICAL EXAMINATIONS: 

Employees applying for reinstatement after 
military duty—appropriation availability— 
where former employee of Wage and Hour 
Division, Dept. of Labor, after medical 
discharge from Army, applied for restora- 
tion to his civilian position pursuant to 
sec, 8, Selective Training and Service Act 
of 1940, and it was administratively deter- 
mined, in interest of U. 8., to require med- 
ical examination prior to restoration to de- 
termine that his condition was not such as 
to disqualify him for performance of civi- 
lian duties, expense of examination may be 
charged to Division’s appropriation for 
miscellaneous expenses. 22 Comp. Gen. 
243, distinguished__.__...............--.-- 

POSTAL SERVICE: 

See, also, Post Office Department, postal sero- 
ice. 

Compensation promotions. See Compensa- 
tion, promotions, Postal Service. 

POST OFFICE DEPARTMENT: 

Appropriations. See Appropriations, Post 

_ Office Department. 
” Envelope purchases for other agencies, See 

Stationery, envelopes. 

Mails: 

Miscellaneous fee refunds—erroneously 
collected fees—inasmuch as collection of 
registry, insurance, and c. 0. d. fees on 


Continued. 


Mails— Continued. 


mail matter addressed to individuals in 
foreign countries in which such services 
are not available is attributable to fault 
or negligence on part of Postal employees 
such erroneously collected fees may be 
refunded. 19 C. G. 123, distinguished_. 
Star-route contracts: 

Release upon request: 

Reaward as condition to release—un- 
der act of May 31, 1940, authorizing 
Postmaster General to readvertise 
and award new contracts for pur- 
pose of releasing star route contrac- 
tors and their sureties where compen- 
sation for such route is wholly inad- 
equate, provided contractor gives 
90 days advance notice of desire to 
be released, if no new contract is 
awarded during that 90-day period 
and contractor thereafter defaults, 
contractor is liable for expenditures 
by Govt. in securing temporary 
service, even though greatly in excess 
of contract rate...................--- 

Reaward prior to expiration of ad- 
vance-notice period—under act of 
May 31, 1940, authorizing Postmas- 
ter General to readvertise and award 
new contracts for purpose of releas- 
ing star-route contractors and their 
sureties where conpensation for such 
route is wholly inadequate, provided 
contractor gives 90 days advance no- 
tice of desire to be released, it is not 
required that award of new contract 
should await expiration of 90-day 


Use of enlisted men to assist in handling 
during Christmas season—appropriation 
chargeable with meals, transportation, 
and lodging—in view of specific provision 
in Treasury and Post Office Depts. 
Appro. Act, 1944, under “‘Miscellaneous 
Items, First- and Second-Class Post 
Offices,”’ that funds appropriated there- 
for are available for expenses necessary 
and incidental to operation and protec- 
tion of post offices and business con- 
ducted in connection therewith, not pro- 
vided for in other appropriations, ex- 
penses of furnishing meals, transporta- 
tion, and lodging to enlisted men of 
Army and Navy detailed to such post 
offices to assist in handling of Christmas 
mails, in absence of appropriation spe- 
cifically available therefor, are charge- 
able to said item 


Postal Service: 


Compensation, See Compensation, Postal 
Service. 

Compensation promotions. See Compen- 
sation, promotions, Postal Service, 
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Continued. 
Postal Service—Continued. 
Erroneous or excessive postage collections : 
Employee’s liability for conversion: 
Excessive or erroneous postage collec- 
tions constitute postal revenues and, 
as such, are public funds for the 
wrongful conversion of which an em- 
ployee is liable to U. 8., and, there- 
fore, retirement annuity due former 
postal employee may be applied in 
liquidation of his debt to U. 8. aris- 
ing by reason of his retention of 
postage overcharge to patrons. 18 
C. G. 524, amplified... . ...........- 
Where, based upon certain known 
instances of postage overcharges to 
patrons by postal employee, total 
amount of such overcharges wrong- 
fully retained by employee has been 
administratively estimated on basis 
of his stamp requisitions over 6- 
month period, there has been estab- 
lished sufficient evidence to support 
prima facie showing of his responsi- 
bility for amount estimated to have 
been converted; and, under well- 
established rule, burden is on em- 
ployee to overcome such prima facie 
case by submission of additional 
facts if he is unwilling to be bound 
by administratively disclosed facts _. 
Status as public funds—excessive or 
erroneous postage collections consti- 
tute postal revenues and, as such, are 


affected by statutory inclusion in postal 
service—provision in sec. 4, Postal Salary 
Classification Act of 1925, fixing hours of 
work for certain classes of postal em- 
ployees, not including custodial employ- 
ees has no application to custodial em- 
ployees of the Post Office Dept., who 
now are included in the postal service 
by reason of the act of October 18, 1943. 
Mails. See Post Office Department, mails. 
Postal coffections generally—status as 
public funds—under Postal Laws and 
Regulations, all amounts received for 
Postage by postal employee in his official 
capacity—regardless of manner in which 
obtained—must be remitted or accounted 
for as postal revenues and, as such, con- 
stitute “public fands”’ 
Postmasters—attendance at State or na- 
tional conventions as constituting offi- 
cial business—if it be administratively 
found and determined that attendance 
of postmasters at State or national post- 
masters’ conventions constitutes official 
business, it would not be improper to 
grant postmasters leave of absence with 
pay for purpose of attending such con- 
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POWERS OF ATTORNEY: 
Traveling expense voucher certification— 
under par. 92, Standardized Govt. Travel 
Regs., as amended, providing that any 
person rendering expense account contain- 
ing reimbursement items must certify 
that account is just and true, certification 
of voucher by attorney in fact who has no 
personal knowledge of facts relative to 
travel performed would be of no force and 
effect. 22 0. G. 258, distinguished.....__. 

PRINTING AND BINDING: 

Appropriation availability—supplies ordered, 
but not delivered prior to end of fiseal year. 
See Appropriations, fiscal year, availability 
beyond; and related heading: Appropria- 
tions, obligation. 

PRISONERS: 

Transportation. See Transportation, pris- 
oners. 

PROCUREMENT DIVISION: 

See Treasury Department, Procurement Divi- 
sion. 

PROMOTIONS: 

See, also, Compensation, promotions; Pay, 
promotions. 

Affidavits as to non-use of mercenary means 
in obtaining appointment. See Affidavits, 
non-use of mercenary means in obtaining 
appointment. 

General effect of temporary war promotions 
as terminating existing enlistments—under 
provisions of secs. 7 and 10, act of July 24, 
1941, enlisted status of Navy enlisted man 
temporarily commissioned cr warranted 
under terms of said act is net terminated 
upon acceptance of such appointment as 
he assumes status of temporary officer in 
which he performs active service while re- 
taining in abeyance status of enlisted man 
in which no service is pertormed but which 
is saved to him by said act and to which 
he is to revert upon termination of his 
temporary status, so that man’s enlisted 
status continues to exist pest date for 
which he enlisted and, in effect, his period 
of enlistment is extended so long as he 


General effect of temporary war promotions 
on permanent retirement rights and privi- 
leges—the saving provisions of section 7 (a), 
act of July 24, 1941, with respect to rights, 
benefits, and privileges in permanent rank 
of Navy and Marine Corps personnel tem- 
porarily appointed to higher rank under 
authority of act, have effect of saving to 
person so temporarily appointed right to 
retirement benefits and privileges of his 
permanent rank if more beneficial than 
those provided for the temporary higher 

PROPERTY: 

Private: 
Damage, loss, or destruction: 
Containers used for furnishing contract 
material. See Contracts, empty con- 
tainers, damage, loss, or destruction. 
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PROPERTY — Continued. 
Private—Continued. 


Damage, loss, or destruction—Con. 
Rented equipment: 

Burden of proof as to negligence caus- 
ing damage or loss—mere fact that 
truck, rented to Government under 
contract which established bailor- 
hailee relationship and which obli- 
gated contractor to make all repairs, 
was damaged while in possession of 
Govt. does not establish negligence 
on part of Govt. employees so as to 
authorize allowance of contractor’s 
claim for reimbursement of cost of 
repairing truck; rather, payment is 
authorized only where record may 
be taken as reasonably establishing 
that damages were proximately 
caused by failure of Govt. to exer- 
cise degree of care imposed by bail- 
ment contract 

Government liability generally—in 
bailment for hire, Govt., as bailee, 
is required to exercise only ordinary 
diligence in care of property and, in 
absence of specific contract pro- 
vision, is not liable for loss of or dam- 
ages to property sustained without 
fault or negligence on part of any 
Govt. officer or employee 

Taking for Government use—requisition- 
ing of vessels. See Vessels, purchase, 
requisition, etc. 

Public: 

Damage, loss, or destruction—transit— 
intragency reimbursement procedure 
under Govt. Losses in Shipment Act— 
Gen. Reg. 98, Oct. 7, 1943. 

Repairs and improvements. 

Buildings, repairs and improvements. 


estates in land: (1) right of exclusive 
possession and enjoyment of premises, 
good against all the world including U. 
S8.—although mere location does not oper- 
ate to divest U. 8S. of either legal or equi- 
table title to land; (2) iflocator applies for 
patent and pays purchase price for land, 
he becomes equitable owner thereof with 
legal title being held by U. S. in trust for 
him; and (3) if locator secures patent to 
land, he is vested with perfect legal title 
in fee simple absolute 

Locator’s right to proceeds from sale of 
land products by Government—as loca- 
tor of mining claim within forest reserve 
is entitled to exclusive right of possession 
and enjoyment of area within boundaries 
of claim under sec. 2322, R. S.—although 
mere location does not divest U. 8. of 
either legal or equitable title—proceeds 
derived by Govt. from sale of peat, re- 
moved from land with locator’s consent 
and prior to issuance of patent, may be 
paid to locator upon issuance to him of 
patent, which relates back to the location 
and vests in locator title to land in fee 
simple absolute 


PUERTO RICO: 
907 Puerto Rico Reconstruction Administra- 


tion—Revolving Fund—income, etc., as 
source replenishment— Puerto Rico Recon- 
struction Administration Revolving Fund 
created by act of Feb. 11, 1936, may be re- 
plenished only from sources specified in 
act, namely, “special fund” also created by 
act and proceeds of disposition of property 
acquired therewith, and, therefore, income 
derived from operations financed out of 
revolving fund, or proceeds of disposition of 


PUBLIC BUILDINGS: 

Appropriations. See Appropriations, public 
buildings. 

Repairs and improvements—appropriation 
chargeable—since funds were appropriated 
to Public Buildings Adm., Federal Works 
Agency, in Independent Offices Appro. 
Act, 1944, specifically for ‘‘the repair, pres- 
ervation, and upkeep of all completed pub- 
lic buildings under the control of the Fed- 
eral Works Agency,”’ paint purchased with 


property acquired therewith, may not be 
credited to fund but must be covered into 
general fund of Treasury. 20 C. G. 280, 
reconsidered and affirmed 
PURCHASES: 
Automobiles, trucks, ete. See Vehicles. 
Credit card use. See Cards, credit. 
Stationery. See Stationery. 
QUARTERS: 
See, also, Housing. 
In kind: 


Federal Communications Comm. funds 
appropriated for “repairs to buildings” 
may not be used for ordinary painting and 
renovating of space occupied by Commis- 
sion in a public building in Washington, 
D. C., under control of F. W. A., even 
though paint may be of higher grade than 
that used by P. B. A. and its use would 
render unnecessary frequent paintings... 


Availability of special defense housing 
for assignment as quarters—while low- 
cost defense houses constructed under 
authority of acts of Sept. 9 and Oct. 14, 
1940, as amended, may be rented only 
to officers not above grade of lieutenant, 
senior grade, in Navy and Coast Guard 
and grade of captain in Marine Corps, 
such houses, if under jurisdiction of Sec. 


PUBLIC FUNDS: 
See Funds, public. 
PUBLIC LANDS: 
Mining claims: 
Locator’s rights generally—locator of 
mining claim on public land may 
have any one of three possible 


of the Navy and not needed for purpose 
for which authorized, may be assigned 
to officers above eligible grades on non- 
rental or public quarters basis, in which 
event officers would not be entitled to 
rental allowance 
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QUARTERS-—Continued. 
In kind—Continued. 









Propriety of charging rent to service per- 
sonnel for quarters furnished—where 
Navy officer is otherwise entitled to 
quarters in kind or rental allowance as 
officer with dependents, there is no 
reason why rental charge should be 
exacted from him while occupying, with 
his dependents, public quarters on 
Army post, in absence of requirement 
or authorization of law for occupancy of 
such quarters on rental basis_________- 


Quarters allowance: 


Conditions, generally, upon which right 
te allowance depends—sec. 10, Pay 
Readjustment Act of 1942, and regula- 
tions issued thereunder, authorizing al- 
lowances for enlisted men not furnished 
quarters or rations in kind, contemplate 
payment of quarters and subsistence al- 
lowances where duty assignment of 
man makes impractical furnishing ra- 
tions and quarters normally and usually 
furnished, but neither said act nor 
regulations gives to enlisted man right 
to payment of such allowances merely 
on showing that quarters and sub- 
sistence were not furnished 

Dependents: 

Children: 

Husband and wife both serving in or 

with military, naval, etc., forces: 
Officer or enlisted man and his wife, 
member of Women’s Army Corps, 
having two children may not 
each claim one of children as 
dependent for purpose of receiving 
increased rental and subsistence 
allowances or quarters allowance, 
husband, and not wife, being 
entitled to increased allowances for 
dependents under such circum- 

Officer, or enlisted man of the first 
three pay grades, whose wife is 
member of Women’s Army Corps 
and who has dependent child as 
defined in sec. 4, Pay Readjust- 
ment Act of 1942, may be paid 
increased rental and subsistence 
allowances or quarters allowance 
under said act on account of 
dependents________. 

Where husband of Women’s s Army 
Corps member is member of armed 
forces and drawing increased rental 
and subsistence allowances or 
quarters allowance authorized un- 
der Pay Adjustment Act of 1942 
on account of dependents, their 
child or children may not be re- 
garded as dependent upon mother 
so as to entitle her to increased 
allowances (rental and subsistence, 
quarters, or transportation for de- 
pendents) on account of depend- 
ic csbsuas ss 
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QUARTERS— Continued. 
Quarters allowance—Continued. 


Dependents—Continued. 
Children—Continued. 
Legitimacy: 

Where it is established that enlisted 
man’s minor children, who were 
born of alleged common-law mar- 
riage in State—California—which 
does not recognize such marriages, 
have been legitimatized, man may 
be credited with monetary allow- 
ance in lieu of quarters authorized 
on account of dependents (unmar- 
ried children under 21 years of age) - 

Word “children” as used in sec. 4, 
Pay Readjustment Act of 1942 
may not be regarded as including 
illegitimate children, and, there- 
fore, Naval Reserve enlisted man 
is not entitled to payment cf mone- 
tary allowance in lieu of quarters 
on account of his illegitimate chil- 
dren unless such children have 
been legitimatized_.....___. = 

Common-law marriage. See Husband 
and wife, marriage, common-law, rental, 
subsistence, elc., allowances. 

Concurrent receipt of personal allow- 

ance: 
Debarment of dependents from duty 
station: 

Enlisted men of first three pay grades 
whose original orders to temporary 
duty at station in U. 8. required 
them to live at designated place 
and prohibited, for military 
reasons, their dependents from 
dwelling with them are entitled, 
under sec. 10, Pay Readjustment 
Act of 1942, to payment of monthly 
allowance for quarters for depend- 
ents for same period during which 
they were paid quarters allowance 
provided by Executive regulations 
for enlisted men in nontravel 
status. 22 C. G.180, distinguished - 

Provision of sec. 10, Pay Readjust- 
ment Act of 1942, and Executive 
regulations thereunder, relating to 
right of enlisted men of first three 
grades to quarters allowance fer 
dependents at same time they are 
receiving persona] quarters allow- 
ance in nontravel status, requires 
as condition to such concurrent 
payment that dependents be pre- 
vented from dwelling with en- 
listed man “‘by reason of orders of 
competent authority,” and, there- 
fore, inabsence of individual orders 
specifically containing such pro- 
hibition, payment of additional 
allowance for dependents would 
be unauthorized, even though, as 
matter of fact, dependents were 
prevented from dwelling with 

‘them for military reasons 
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QUARTERS—Continued. 
Quarters allowance—Continued. 
Dependents—Continued. 
Divorce. See Divorce, rental, quarters, 


Page | QUARTERS—Continued. Page 
Quarters allowance—Continued. 
Dependents—Continued. 
Women’s Army Corps members’ rights, 


and subsistence allowances. 
Husband of claimant serving in or with 
military, naval, etc., forces—effect of 
husband's waiver of allowance in own 
right—a waiver by a member of the 
Women’s Army Corps or by her hus- 
band, who is a member of the armed 
services, of the statutory right to allow- 
ances (rental, quarters, or transporta- 
tion for dependents) will not be recog- 
nized by this office as having any effect 
upon the benefits authorized by the 
statutes for the spouse in whose favor 
the waiver is attempted. 

Payment, upon promotion, pending 

termination of ’family allowance“ in 

lower grade—in case of enlisted man, 
with dependents, promoted from 
fourth pay grade to third, payment, 
concurrently, of money allowance for 
quarters for dependents authorized 
by sec. 10, Pay Readjustment Act of 
1942, for enlisted men of first three 
grades and family allowance authorized 
by Servicemen’s Dependents Allow- 
ance Act of 1942 for dependents of en- 
listed men below third pay grade is 
authorized during period between 
actual change of status and date fixed 
by statute for terminating family 
allowance, that is, date disbursing offi- 
cer paying it receives notice of change 
in status, or a date prescribed by joint 
regulations of Secs. of War and Navy. 

Wife of claimant serving in or with mili- 
tary, naval, etc., forces: 

Effect of wife’s waiver of allowance 
in own right—a waiver by a member 
of the Women’s Army Corps or by 
her husband, who isa member of the 
armed services, of the statutory 
right to allowances (rental, quarters, 
or transportation for dependents) 
will not be recognized by this office 
as having anyeffect upon the benefits 
authorized by the statutes for the 
spouse in whose favor the waiver is 


Officer or enlisted man is not entitled 
to increased rental and subsistence 
allowances or quarters allowance 
under Pay Readjustment Act of 
1942 on account of wife who is Wom- 


Women’s Army Corps members’ rights, 
generally: 
Children: 

A divorced member of the Women’s 
Army Corps is not entitled on 
account of her child to payment of 
the increased rental and subsis- 
tence allowances or quarters allow- 
ance on account of dependents, 


generally—Continued. 
Children—Continued. 
authorized under the Pay Readjust- 
ment Act of 1942, in the absence of 
an affirmative showing that the re- 
sponsibility of the child’s support 
has been shifted to the mother___- 
A member of Women’s Army Corps 
may not be paid increased rental 
and subsistence allowances or 
quarters allowance, authorized by 
Pay Readjustment Act of 1942, on 
account of her unmarried child 
under 21 years of age except in’ 
cases where child’s father is de- 
ceased and mother is not remar- 
ried, or under circumstances of 
particular case establishing that 
child is in fact dependent upon his 
mother 
Husband—husband of Women’s 
Army Corps member may not be 
regarded in any case as dependent of 
such member for purpose of payment 
to her of increased rental and sub- 
sistence allowances authorized to be 
paid officers, or quarters allowance 
authorized for enlisted men of first 
three pay grades, by Pay Readjust- 
ment Act of 1942 on account of ‘‘de- 
pendents”’ as defined in sec. 4 of said 


Parents— Women’s Army Corps mem- 
bers, otherwise entitled to increased 
rental and subsistence allowances or 
quarters allowance authorized by 
Pay Readjustment Act of 1942 on 
account of “‘dependents”’ as defined 
in sec. 4 of said act, may be paid such 
increased allowances on account of 
father or mother where it is estab- 
lished that either of them is in fact 
dependent on such member for his 
or her chief support 

Under secs. 2 and 3, act of July 1, 1943, 
making applicable to officers and 
enlisted members of Women’s Army 
Corps and their dependents and 
beneficiaries rights, benefits, and 
privileges applicable “‘in like cases’’ 
to officers appointed under act of 
Sept. 22, 1941, or laws and regulations 
applicable “‘in like cases”’ to enlisted 
men, as case may be, such members 
are entitled to payment of increased 
allowances on account of dependents, 
not in all cases in which male mem- 
bers in service would be entitled to 
said allowances, but in cases where, 
as regards dependents, situation of 
woman is “‘like”’ or analogous to that 
of man in service 
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Enlisted men in missing, etc., status: 
Allowance authorized but not actually 
paid prior to absence—under sec. 2, 
act of Mar. 7, 1942, providing that any 
person in active service who is offi- 
cially reported as missing, captured 
by the enemy, etc., shall be entitled to 
receive or have credited to his account 
same pay and allowances to which 
entitled at beginning of absence, fact 
that enlisted man, at time he was 
taken prisoner by enemy, had not 
theretofore actually received payment 
of or credit for quarters to which he was 
entitled would not affect his right to 
have such allowances paid or credited 
for period of absence...............- 
Conditions, generally, upon which right 
to allowance depends—allowances 
authorized under sec. 10, Pay Read- 
justment Act of 1942, and regulations 
issued thereunder, for enlisted men not 
furnished quarters or rations in kind 
may not be paid to Navy enlisted man 
during period he was absent from his 
ship in missing status following enemy 
action, in absence of showing that dur- 
ing such period of absence he was in 
duty status entitling him to allow- 
ances or that he was authorized at the 
beginning of such absence to receive 


Assignment of quarters: 

Special defense housing—while low-cost 
defense houses constructed under 
authority of acts of Sept. 9 and Oct. 14, 
1940, as amended, may be rented only 
to officers not above grade of lieuten- 
ant, senior grade, in Navy and Coast 
Guard and grade of captain in Marine 
Corps, such houses, if under jurisdic- 
tion of Sec. of the Navy and not needed 
for purposes for which authorized, may 
be assigned to officers above eligible 
grades, on nonrental or public quarters 
basis, in which event officers would not 
be entitled to rental allowance....... 

Voluntary occupancy — question of 
whether occupancy by Navy officer 
and his dependents of Govt.-owned 
quarters under control of Dept. of In- 
terior constitutes an assignment of 
quarters is not controlling where there 
is in fact an occupancy of Govt.-owned 


Contract surgeons generally—while Pay 
Readjustment Act of 1942, which fixes 
pay of contract surgeons serving full time 
as that of second period, did not con- 
tinue, as such, the specific provision in 
act of June 10, 1922, for payment of rental 
and subsistence allowances to such per- 
sons, otherwise proper payments of al- 


- 
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‘Rental allowance— Continued. 


lowances will not be questioned in audit 
and settlement of accounts 


Dependents: 


Annulment of marriage. See Annul- 
ment of Marriage, rental, quarters, and 
subsistence allowances. 

Army and Navy female physicians’ and 
surgeons’ rights, generally — female 
physicians and surgeons in medical 
departments of Army and Navy 
appointed under authority of act of 
April 16, 1943, may not be paid in- 
creased rental and subsistence allow- 
ances as for officers with dependents... 

Children: 

Husband and wife both serving in or 
with military, naval, etc., forces: 
Officer or enlisted man and his wife, 

member of Women’s Army Corps, 
having two children may not 
each claim one of children as de- 
pendent for purpose of receiving 
increased rental and subsistence 
allowances or quarters allowance, 
husband, and not wife, being 
entitled to increased allowances 
for dependents under such cir- 

Officer, or enlisted man of the first 
three pay grades, whose wife is 
member of Women’s Army Corps 
and who has dependent child as 
defined in sec. 4, Pay Readjust- 
ment Act of 1942, may be paid in- 
creased rental and subsistence 
allowances or quarters allowance 
under said act on account of de- 


Where husband of Women’s Army 
Corps member is member of 
armed forces and drawing in- 
creased rental and subsistence 
allowances or quarters allowance 
authorized under Pay Readjust- 
ment Act of 1942 on account of 
dependents, their child or chiJdren 
may not be regarded as dependent 
upon mother so as to entitle her to 
increased allowances (rental and 
subsistence, quarters, or trans- 
portation for dependents) on 
account of dependents............ 

Legitimacy—word “children” as used 
in sec. 4, Pay Readjustment Act 
of 1942 may not be regarded as 
including illegitimate children. -__.- 

Presumption of dependency—in view 

of unrestricted language in sec. 4, 

Pay Readjustment Act of 1942, de- 

fining term “dependent”’ to “include 

atalltimesandinallplaces * * * 

unmarried children under twenty- 

one years of age,” officer claiming 
increased subsistence and rental 
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allowances on account of legitimate 
unmarried children under 21 years 
of age generally is relieved of any 
burden of proof that children are in 
fact dependent on him.............. 

Common-law marriage. See Husband 
and Wife, morriage, common-law, 
rental, subsistence, etc., cllowances. 

Deductions for value of quarters occu- 
pied by officer—divorced officer who 
occupies bachelor officers’ quarters and 
whose minor children are in legal cus- 
tody of officer’s former wife, who is re- 
married to another officer receiving 
rental allowance in lieu of being fur- 
nished public quarters for himself and 
dependents, is entitled to full amount 
of increased rental allowance and the 
subsistence allowance authorized by 
Pay Readjustment Act of 1942 on ac- 
count of minor children, provided it is 
shown that he contributes to their sup- 
port. 23 C. G. 71, amplified 

Divorce. See Divorce, rental, quarters,and 
subsistence allowances. 

Entitlement as depending upon validity 
of marriage. See Husband and Wife, 
marriage. 

Husband of claimant serving in or with 
military, naval, etc., forces—effect of 
husband's waiver of allowance in own 
right—a waiver by a member of the 
Women’s Army Corps or by her hus- 
band, who is a member of the armed 
services, of the statutory right to allow- 
ances (rental, quarters, or transporta- 
tion for dependents) will not he recog- 
nized by this office as having any effect 
upon the benefits authorized by the 
statutes for the spouse in whose favor 
the waiver is attempted 

Missing, interned, or captured persons: 
Changes in status of dependents: 

Provision in sec. 2, act of Mar. 7, 
1942, authorizing, in case of per- 
sons absent in missing, captured, 
etc., status, continuance of same 
pay and allowances to which en- 
titled at beginning of absence, does 
not contemplate continued credit- 
ing to account of officer, who is 
prisoner of war, of rental and sub- 
sistence allowances on account of 
dependents (lawful wife) on and 
after date she became member of 
Marine Corps Women’s Reserve, 
by reason of which she thereafter 
was furnished subsistence and 
quarters by Govt. or was paid 
monetary allowance in lieu thereof. 


sons—Continued. 

Changes in status of dependents— 
Continued. 

While sec. 2, act of Mar. 7, 1942, pro- 
vides for crediting to accounts of 
missing, captured, etc., persons 
same pay and allowances to which 
they were entitled at beginning of 
absence, officer in missing status 
would not be entitled to continu- 
ance of rental allowance for wife 
following her death or upon cessa- 
tion of marital relationship; nor 
should rental allowance for de- 
pendents be credited after assign- 
ment of public quarters for their 
occupancy incident to their rela- 
tionship to officer 

Necessity for claiming on account of 
wife, as against other dependents— 
there is no requirement that officer 
with dependents of several classes 
named in sec. 4 of Pay Readjustment 
Act of 1942 (lawful wife, unmarried 
minor children, father or mother in 
fact dependent) must claim increased 
allowances on account of his depend- 
ent of class named first therein (wife) _- 

Rights of women members of military or 
naval organizations as affected by stat- 
utory grant to Women’s Army Corps 
officers—while officers of Women’s 
Army Corps are entitled under sec. 3, 
act of July 1, 1943, to payment of in- 
creased rental and subsistence allow- 
ances on account of dependents to ex- 
tent that their situation in that respect 
is analogous to that of male officers 
(23 C. G. 216), provisions of said act do 
not have effect of authorizing similar 
allowances to women members of other 
military organizations___- 

Waiver by dependent of allowance to 
which entitled in own right—effect 
on officer’s claim—waiver by member 
of Women’s Army Auxiliary Corps 
of her right to rental alllowance 
in lieu of quarters authorized under 
act of Oct. 26, 1942, does not operate to 
entitle her husband—who is commis- 
sioned officer in Army—to increased 
rental allowance, on her account, as 
officer with dependents 

Wife furnished quarters as student 
nurse by Government-aided institu- 
tion—Army officer whose wife is a 
student nurse in U. 8. Cadet Nurse 
Corps and is furnished “maintenance” 
—including quarters, food, etc.—by a 
private school or institution partici- 
pating in student nurse training pro- 
gram authorized by act of June 15, 
1943, is entitled to increased rental and 
subsistence allowances on account of 
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dependents (wife), notwithstanding 
fact that Government is required un- 
der sec. 3 of act to reimburse school or 
institution portion of expense incident 
to providing maintenance to student 
nurses during first nine months of 


Wife of claimant serving as member of 
American Red Cross with armed 
forces—Army officer whose wife is 
serving with American Red Cross 
overseas and is not furnished subsist- 
ence by Govt. without cost to her is 
entitled to statutory increased subsist- 
ence allowance authorized for officer 
with dependents (lawful wife), but, in 
absence of evidence that officer’s wife 
was not furnished quarters by Govt. 
without cost to her, payment of in- 
creased rental allowance on her account 
Wife of claimant serving in or with 
military, naval, etc., forces: 
Effect of wife’s waiver of allowance 
in own right: 

A waiver by a member of the Wom- 
en’s Army Corps or by her hus- 
band, who is a member of the 
armed services, of the statutory 
right to allowances (rental, quar- 
ters, or transportation for depend- 
ents) will not be recognized by this 
office as having any effect upon the 
benefits authorized by the statutes 
for the spouse in whose favor the 
waiver is attempted Siete 

Waiver by member of Women’s 
Army Auxiliary Corps of her right 
to rental allowance in lien of 
quarters authorized under act of 
Oct. 26, 1942, does not operate to 
entitle her husband—who is com- 
missioned officer in Army—to in- 
creased rental allowance, on her 
account, as officer with depend- 

Nonentitlement on account of wife as 
barring claim on account of other 
dependents—Naval Reserve officer 
who is not entitled to increased 
rental and subsistence allowances on 
account of his wife, who is serving in 
naval service, may be credited such 
increased allowance on account of his 
dependent mother._................ 

Officer in captured, interned, or 

missing status—provision in sec. 2, 

act of Mar. 7, 1942, authorizing, in 

case of persons absent in missing, 
captured, etc., status, continuance of 
same pay and allowances to which 
entitled at beginning of absence, 
does not contemplate continued 
crediting to account of officer, who is 
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QUARTERS-—Continued. 
Rental allowance—Continued. 
Dependents—Continued. 
Wife of claimant serving in or with mil- 


itary, naval, ete., forces—Con. 
prisoner of war, of rental and sub- 
sistence allowances on account of 
dependents (lawful wife) on and 
after date she became member of 
Marine Corps Women’s Reserve, by 
reason of which she thereafter was 
furnished subsistence and quarters 
by Govt. or was paid monetary al- 
lowance in lieu thereof... ...._...__- 
Officer or enlisted man is not entitled 
to increased rental and subsistence 
allowances or quarters allowance 
under Pay Readjustment Act of 
1942 on account of wife who is 
Women’s Army Corps member... 
Provisions of sec. 6, Pay Readjust- 
ment Act of 1947, as amended, pre- 
scribing rental allowance to be paid 
officer on account of lawful wife, do 
not contemplate that said allowance 
should be paid officer on account of 
wife who is serving Govt. in capacity 
which entitles her, in her own right, 
to rental allowance in lieu of 
SE cetnkieneaainn 


Women’s Army Corps members’ rights, 


generally: 
Children: 

A divorced member of the Women’s 
Army Corps is not entitled on 
account of her child to payment of 
the increased rental and subsist- 
ence allowances or quarters allow- 
ance on account of dependents, 
authorized under the Pay Read- 
justment Act of 1942, in the ab- 
sence of an affirmative showing 
that the responsibility of the child’s 
support has been shifted to the 

A member of Women’s Army Corps 
may not be paid increased rental 
and subsistence allowances or 
quarters allowance, authorized by 
Pay Readjustment Act of 1942, on 
account of her unmarried child 
under 21 years of age except in cases 
where child’s father is deceased 
and mother is not remarried, or 
under circumstances of particular 
case establishing that child is in 
fact dependent upon his mother _. 

Husband — husband of Women’s 
Army Corps member may not be re- 
garded in any case as dependent of 
such member for purpose of payment 
to her of increased rental] and sub- 
sistence allowances authorized to 
be paid officers, or quarters allow- 
ance authorized for enlisted men of 
first three pay grades, by Pay Read- 
justment Act of 1942 on account of 
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Page | QUARTERS—Continued. Page 
Rental allowance—Continued. 
Missing, interned, or captured persons— 


Women’s Army Corps members’ rights, 
generally—Continued. 
“dependents” as defined in sec. 4 of 


Parents—Women’s Army Corps mem- 
bers, otherwise entitled to increased 
rental and subsistence allowances or 
quarters allowance authorized by 
Pay Readjustment Act of 1942 on 
account of “‘dependents” as defined 
in sec. 4 of said act, may be paid such 
increased allowances on account of 
father or mother where it is establish- 
ed that either of them is in fact de- 
pendent on such member for his or 
her chief support 

Under secs. 2 and 3, act of July 1, 1943, 
making applicable to officers and 
enlisted members of Women’s Army 
Corps and their dependents and 
beneficiaries rights, benefits, and 
privileges applicable ‘‘in like cases’ 
to officers appointed under act of 
Sept. 22, 1941, or laws and regulations 
applicable “‘in like cases’’ to enlisted 
men, as case may be, such members 
are entitled to payment of increased 
allowances on account of dependents, 
not in all cases in which male mem- 
bers in service would be entitled to 
said allowances, but in cases where, 
as regards dependents, situation of 
woman is “like”’ or analogous to that 
of man in service 

“Field duty”—continuance of status after 
capture, internment, ete.— Marine Corps 
officer who, when captured by enemy 
and while entitled to rental allowance 
for dependents (lawful wife), was on 
field duty with no likelihood of certifica- 
tion, pursuant to sec. 6, Pay Readjust- 
ment Act of 1942, as amended, as to ne- 


Continued. 

6, Pay Readjustment Act of 1942, as 
amended, as to necessity for procuring 
quarters at his own expense, is to be 
considered, for purposes of rental al- 
lowance subsequent to date his wife 
became member of Marine Corps 
Women’s Reserve, as officer without 
dependents whose rights are limited to 
those of officer on field duty, and, 
hence, not entitled under sec. 2 of 
missing persons statute of Mar. 7, 
1942, to be credited with rental allow- 
ance in his own right 


Occupancy of quarters: 
Assignment of quarters matters. See 


Quarters, rental allowance, assignment 
of quarters. 


On rental basis: 


A naval officer who, with his depend- 
ents, occupied on_ a rental basis 
Govt.-owned quarters under control 
of the Interior Dept. and normally 
occupied by temporary park service 
employees may not be paid rental 
allowance during period of such oc- 


Naval officer who, with his wife, oc- 
cupied on rental basis one of set of 
Government-owned quarters con- 
structed and maintained at military 
post for occupancy by Army officers 
without charge must be regarded as 
having occupied public quarters, 
and, therefore, he is not entitled to 
money allowance for rental of quar- 
ters authorized under sec. 6, Pay 
Readjustment Act of 1942, as amend- 
ed, for officers with dependents 


Period between detachment from old 


permanent station and reporting to 
new: 


cessity for procuring quarters at his own 
expMse, is to be considered, for purposes 
of rental allowance subsequent to date 
his wife became member of Marine 
Corps Women’s Reserve, as officer with- 
out dependents whose rights are limited 
to those of officer on field duty, and, 
hence, not entitled under sec. 2 of miss- 
ing persons statute of Mar, 7, 1942, to be 
credited with rental allowance in his 


In general—officer with or without de- 
pendents is entitled, with certain ex- 
ceptions, to renta] allowance during 
interim between detachment from 
permanent station and reporting to 
new permanent station, including 
periods of leave of absence and while on 
sick leave from hospital, regardless of 
status for rental allowance purposes 
while at former permanent station, 
that is, no distinction is made between 
officers furnished quarters in kind and 
those receiving allowance in lieu of 


Missing, interned, or captured persons: 
Dependents. See Quarters, rental allow- 
ance, dependents, missing, interned, or 
captured persons, 


Interim sick leave away from hospital— 
Entitlement as affected by field-duty 


where, after detachment from over- 


status when absence began— Marine 
Corps officer who, when captured by 
enemy and while entitled to rental 
allowance for dependents (lawful 
wife), was on field duty with no likeli- 
hood of certification, pursuant to sec. 


seas station and return to U. 8. for 
hospitalization, Army officer without 
dependents was hospitalized and as- 
signed to replacement pool pending 
determination of fitmess for further 
military duties and was granted sick 
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Rental of for naval officer during conversion 


Page Page 


Period between detachment from old 
permanent station and reporting to 
new—Continued. 

leave away from hospital prior to 
completion of hospitalization, he is en- 
titled, under sec. 6, Pay Readjustment 
Act of 1942, as amended, to rental al- 
lowance while on sick leave away from 
hospital : 

“Sea duty” definition—for purpose of rental 
allowance, etc., Navy officers assigned to 
duty at navy yards or other shore sta- 
tions in connection with fitting out or 
conversion of vessel and on board such 
vessel when commissioned are not to be 


and fitting out of vessel—Navy officers 
who are assigned to duty in connection 
with fitting out or conversion of vessel and 
on board such vesse] when placed in com- 
mission may not be regarded as “on sea 
duty” until vessel is placed in commission 
and officers report for duty thereon pur- 
suant to their orders, and, therefore, quar- 
ters may not be hired for such officers under 
provision in Navy Department’s annual 
appropriation acts authorizing hire of 
quarters for officers and enlisted men ‘‘on 
sea duty” when deprived of their quarters 
on board ship due to repairs or other con- 
ditions rendering them uninhabitable 


regarded as on “sea duty” until vessel is 
placed in commission and officers report 
for duty thereon pursuant to their orders. 
Prior decisions will not hereafter be re- 


RATIONS: 

See related heading: Subsistence Allowance. 
REAL ESTATE: 

Acquisition—effect of destruction ofimprove- 


garded as controlling to the extent that 

they were predicated on the assumption 

that such officers were on sea duty by 
virtue of such assignment 
Waivers: 

Dependents._See Quarters, rental allow- 
ance, dependents. 

Effect on subsequent claim—waiver of 
statutory right, such as rental allow- 
ance in lieu of quarters for members of 
Women’s Army Auxiliary Corps, will 
not estop person waiving right to such 
allowance and courts will not give any 
effect to such waiver. ................- 

While assigned to vessel being fitted out: 

For purpose of rental allowance, etc., 
Navy officers assigned to duty at 
navy yards or other shore stations in 
connection with fitting out or con- 
version of vessel] and on board such 
vessel] when commissioned are not to 
be regarded as on “sea duty” until 
vessel is placed in commission and 
officers report for duty thereon pur- 
suant to their orders. Prior decisions 
will not hereafter be regarded as con- 
trolling to the extent that they were 
predicated on the ‘assumption that 
such officers were on sea duty by 
virtue of such assignment 

In view of fact that Navy officers who are 
assigned to duty in connection with 
fitting out or conversion of vessel and 
on board such vessel when placed in 
commission are not regarded as ‘‘on sea 
duty” until vessel is placed in com- 
mission and officers report for duty 
thereon pursuant to their orders, pay- 
ment of rental allowance to such 
officers, without dependents, is au- 
thorized for period prior to commis- 
sioning of vessel but not for any period 
after vessel is in commission and 
officers report thereon for duty 


ment after deed delivery but prior to 
possession or purchase price payment— 
where, under contract of sale for land and 
buildings located thereon providing that 
Govt. shall have right to possession of 
premises at any time after acceptance of 
offer and that payment of purchase price 
shall be made when title has been found 
satisfactory, deed to property had been 
delivered to Govt. and properly recorded 
prior to date buildings were destroyed by 
fire, fact that Government had not exer- 
cised its right of possession or paid purchase 
price at time buildings were destroyed 
does not operate to relieve Govt. from 
payment of entire purchase price 


RECEIPTS: 
Traveling expenses: 


Transportation tax payments: 

Pullman, etc., fares—employee traveling 
on official business who procures Pull- 
man accommodations by cash pay- 
ment may not be reimbursed the 
amount of the tax imposed on trans- 
portation of persons by Revenue ct 
of 1942, in absence of receipt showing 
payment for such accommodations, as 
required by par. 81, Standardized 
Govt. Travel Regs.; but receipt need 
not contain notation concerning tax— 
amount of which is computed on 
amount charged for such accommoda- 
tions. 23 C. G. 188, amplified __.___- ; 

Railroad, etc., fares generally—since 
receipts are not required by par. 81, 
Standardized Govt. Travel Regs., for 
railroad and other transportation fares 
(except for payments in connection 
with travel on extra-fare trains, or 
sleeping car, etc., accommodations), 
employee traveling on official business 
who procures transportation—other 
than Pullman, etc., accommodations— 
by payment of cash fare of $1 or more, 
plus applicable tax imposed by Revenue 
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RECEIPTS—Continued, 

Traveling expenses—Continued. 

Transportation tax payments—Continued. 
Act of 1942, is not required to obtain 
receipt for payment of additional 
amount representing tax in order to 
secure reimbursement therefor. _____- 

RECONSTRUCTION FINANCE 
CORPORATION: 

Discretionary employment authority—ap- 
plication to subsidiary corporations—pro- 
vision in sec. 3, Reconstruction Finance 
Corporation Act of 1932, that nothing con- 
tained in any act shall be construed to pre- 
vent appointment and compensation as 
employee of corporation of any Govt. 
employee, is applicable to Govt. corpora- 
tions created by Reconstruccon Finance 
Corp. and operates to remove restriction 
in act of 1894 prohibiting officers whose 
annual compensation amounts to $2500 or 
more from holding another office to which 
compensation is attached, and, therefore, 
retired Army officer receiving retirement 
pay in excess of $3000 per annum may be 
appointed to paid position in such a cor- 
poration provided he relinquishes his 
retired pay during such employment, as 
required by sec. 212, Economy Act of 1932. 

RED CROSS: 
Status, in general, with respect to Federal 
Government: 

American Nationa] Red Cross, a corpora- 
tion chartered under act of Jan. 5, 1905, 
as amended, is not “‘Federal service” 
within meaning of provision in sec. 6, 
Annual Leave Regs. respecting recredit- 
ing of accumulated and accrued leave of 
employees who are reappointed to posi- 
tions within purview of annual leave 
act of Mar. 14, 1936, after having been 
employed in positions in Federal service 
not within purview of said act 

Personnel of American National Red 
Cross are not “civilian officers ‘and em- 
ployees of the United States’ within 
meaning of secs. 1, annual and sick leave 
acts of Mar. 14, 1936, respectively _....- 

REENLISTMENT ALLOWANCE: 

See Gratuities, enlistment allowance. 

REGULATIONS: 

Construction generally—omission of prior 
provision from amendatory regulation as 
effecting repeal—rule of statutory con- 
struction that omission of portion of 
original statute in amendatory act cover- 
ing whole subject matter effects a repeal 
of portion so omitted is applicable also 
where provision in Standardized Govt. 
Travel Regs.—which has force and effect 
of law—is eliminated by amendatory regu- 
BGs co tiat eh neetrathhuvas <aveskseerore 

General Accounting Office. See General Ac- 
counting Office, regulations. 

Propriety of issuance in derogation of em- 
ployees’ statutory rights—as national holi- 
days established by Federal statute spe- 
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cifically have been excluded by act of Mar. 
2, 1940, from counting as days of annual 
or sick leave under leave laws, authority 
to grant and charge annual or sick leave 
for absence on national holiday on which 
employees are required to work by ad- 
ministrative order may not be accom- 
plished by amendment to leave regula- 
tions—which would be legislating—but 
may be effected only by amendment of 
leave statutes 
REINSTATEMENTS: 
See Officers and Employees, reinstatements. 
RENT: 
Rental agreements. See Leases, rent. 
RENTAL AGREEMENTS: 

Personal property —damage, loss, or destruc- 
tion of property. See Property, private, 
damage, loss, or destruction. 

RENTAL ALLOWANCE: 

See Quarters, rental allowance. 


REPAIRS AND IMPROVEMENTS: 


Private property—leases. See eases, re- 
pairs and improvements. 

Public property—public buildings. See Pub- 
lie Buildings, repairs and improvements, 


815 | RETIREMENT: 


Civilian: 
Annuities: 
Discontinuance: 
Reemployment: 

Annuitant receiving annuity under 
sec. 1 of Civil Service Retirement 
Act of 1930, as amended, who is 
reappointed or reemployed under 
authority of sec. 2 (b) of act to any 
appointive office, position, or em- 
ployment not under Retirement 
Act may not be paid his annuity 
during period of reemployment, 
regardless of whether such reem- 
ployment is to position with or 
without compensation; the fact 
that traveling expenses may be 
paid during period of reemploy- 
ment without compensation has 
no bearing upon the matter 

Provision in sec. 2 (b), Civil Service 
Retirement Act of 1930, as amend- 
ed, that payment of annuity shall 
be terminated during period an- 
nuitant under sec. 1 of statute is 
reemployed in any appointive 
office, position, or employment 
under U. S. or Dist. of Col., makes 
no distinction between periods of 
reemployment which are, and 
those which are not, under Re- 
tirement Act, and, therefore, such 
an annuitant may not be paid 
annuity during period of reem- 
ployment, regardless of whether 
reemployment is in a position 
or employment within purview 
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RETIREMENT—Continued, 
Civilian—Continued. 











Annuities—Continued. 
Resumption upon termination of reem- 
ployment in position not under Re- 
tirement Act—in'‘tview of broad terms 
of sec. 2 (b), Civil Service Retirement 
Act of 1930, as amended, providing 
that payment of annuity shall be ter- 
minated during period annuitant uuder 
sec. 1 of act is reemployed in any ap- 
pointive office, position, or employ- 
meat under U.S. or Dist. of Col., re- 
employment of annuitant in a position 
or employment not under Ret‘rement 
Act need not be regarded as terminat- 
ing right to receive the same annuity 
upon termination of annuitant’s re- 
employment.__...._....__. 
Deductions: 

Basic salary determinations —lump-sum 
leave payments—lump-sum payment 
for accumulated and secrned annual 
leave of National Youth Admin. em- 
ployees separated from service on or 
prior to Jan. 1, 1944, on account of liqui- 
dation of that agency—which pay- 
ment is specifically authorized by act 
of July 12, 1943—is in addition to em- 
ployees’ regular or basic compensation, 
and, therefore, such lump-sum pay- 
ment may not be regarded as subject 
to retirement deductions._.._......... 

Leave payments upon separation from 
service—employee who is separated 
from the service and paid for his ac- 
crued annual leave is to be regarded 
during period of terminal leave as 
having remained in service of agency 
in which he last served; and retire- 
ment deductions are required to be 
made from such payment............ 

Recording requirements—Gen. Reg. 87, 
Be. 1, FEE te i Rvcenakerenvecce 

Legislative and court employees: 

Election to receive retirement benefits: 

Effect of denial of right of election— 
employees who, after Jan. 24, 1942, 
transferred from executive to legis- 
lative branch of Govt. with retire- 
ment status acquired pursuant to 
views of the Civil Service Commis- 
sion—which views did not accord 
such employees opportunity vested 
in them by Civil Service Retire- 
ment Act, as amended, either to 
retain or refuse benefits of act within 
six months after such transfer— 
should not be divested of that status 
unless they have heretofore made an 
election in the matter, or unless they 
hereafter be given opportunity to 
make an election within reasonable 
time. 22 C. G. 834 amplified. ___-- 

Rights upon initial transfer from 
executive establishments — under 

Civil Service Retirement Act, “as 
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Legislative and court employees—Con. 
Election to receive retirement bene- 
fits—Continued. 
amended, employees who, after Jan. 
24, 1942, enter legislative branch of 
Govt. for first time from executive 
branch are vested with discretion 
either to accept or refuse retirement 
status, but employees desiring re- 
tirement benefits of act must give 
notice of such desire within six 
months after date of entrance into 
legislative branch .................. 
Reemployment—annuity matters. See 
Retirement, civilian, annuities. 


Deductions—set-off. See Se-Off, retirement 


deductions. 


Inclusion of State’s contributions to retire- 


ment fund in reimbursing for services 
rendered by State employees for Federal 
Government—under contract for furnish- 
ing aircraft warning service to U. 8. by 
Division of Forestry, State of Calif., pro- 
viding that State shall be reimbursed ‘for 
authorized expenses incurred for hire and 
pay’”’ of aircraft observers and other facili- 
tating personnel, State may be reimbursed 
for contributions to retirement fund re- 
quired to be made by it under State Em- 
ployees’ Retirement Act of California on 
behalf of State employees engaged in per- 
formance of contract. 12 Comp. Gen. 513, 


Military, naval, etc.: 


As constituting “release from active duty” 
—transfer of naval aviation reserve officer 
to retired list because of disabifity in- 
curred while serving on extended active 
duty may be regarded as ‘‘release from 
active duty” within meaning of sec. 12, 
Naval Aviation Cadet Act of 1942, as 
amended, authorizing upon release from 
active duty, lump sum payment of $500 
for each year of continuous active 
commissioned service, and, therefore, an'y 
lump sum amount accrued for con- 
tinuous commissioned active service 
theretofore performed may be paid at 
the time of officer’s transfer to retired 


Effect on court-martial sentence toe con- 
finement and discharge—action of Presi- 
dent in approving recommendation of 
retiring board, retiring Coast Guard en- 
listed man who was under court-martial 
sentence to confinement and bad con- 
duct discharge, was not constructive par- 
don and did not impliedly remit said 

In general as to rights, benefits, status, 

etc., after retirement—transfer of officers 

to retired list works material change in 
their status; and while they may serve 
thereafter on active duty, they usually 
are not regarded as serving in same 
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RETIREMENT —Continued. 


Military, naval, ete.—Continued. 

character as theretofore; their rights and 
obligations are generally separately pre- 
scribed by statute and, usually, if rights 
and benefits authorized for other officers 
are to extend to retired officers, statute 
expressly so provides 

Reemployment: 

Assignment of retired Army officers as 

State Department couriers: 

Provision in Dept. of State Appropria- 
tion Act, 1944, authorizing the Presi- 
dent, in his discretion, to assign 
“personnel of the Army” for duty as 
couriers of Dept. of State and to pay 
such personnel same traveling ex- 
penses as are authorized for Foreign 
Service officers is broad enough to 
include assignment of personnel of 
retired lists of Army to such duties _ 

Restriction against reappointment of 
persons retired for age in sec. 204, act 
of June 30, 1932, relating to persons 
rendering civilian service for Govt. 
prior to retirement, and similar re- 
striction in sec. 2, act of Jan. 24, 1942, 
relating to persons receiving an- 
nuities under sec. 1, Civil Service Re- 
tirement Act, as amended, are not 
applicable to retired Army officers, 
so that assignment of retired Army 
officer as courier of Dept. of State, 
without compensation other than 
that to which he is entitled as re- 
tired officer, would not be precluded 
by such restrictions 

Compensation restrictions. See Officers 
and Employees, holding two positions. 

Retired pay. See Pay, retired. 

Rights, in general, of temporarily pro- 
moted Navy, Marine Corps and 
Coast Guard personnel: 

Provision in sec. 6, act of June 30, 1942, 
that certain Navy, Marine Corps or 
Coast Guard officers serving in tem- 
porary higher grades pursuant to act 
of July 24, 1941, shall be retired in 
such temporary grade at age sixty- 
four ‘‘unless eligible for retirement in 
a higher grade or rank under some 
other provision of law,” is merely a 
saving provision so that officer’s right 
to be retired in temporary grade or 
rank pursuant to that section, does not 
deprive him of right to be retired under 
some other more beneficial statute. __- 

The saving provisions of section 7(a), 
act of July 24, 1941, with respect to 
rights, benefits, and privileges in per- 
manent rank of Navy and Marine 
Corps personnel temporarily appointed 
to higher rank under authority of 
act, have effect of saving to person so 
temporarily appointed right to retire- 
ment benefits and privileges of his 
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Military, naval, ete.—Continued. 
Rights, in general, of temporarily pro- 
moted Navy, Marine Corps and 
Coast Guard personnel—Con. 
Permanent rank if more beneficial 
then those provided for the temporary 


Deserters—delivery not in accordance with 
offer—where offer of reward for delivery 
of Marine Corps deserter required that 
deserter be delivered at any Marine Corps 
Barracks or Naval Station, apprehension 
and delivery of deserter to Army author- 
ities, instead of Marine Corps or Navy 
authorities, may not be regarded as con- 
stituting a substantial compliance with 
terms of offer, and, therefore, arresting 
officer is not entitled to payment of reward, 
but actual expenses of apprehending and 
delivering deserter to Army authorities 
may be allowed, if properly supported by 
receipts and approved by Commandant 
of Marine Corps 


ST. ELIZABETHS HOSPITAL: 


Propriety of Federal-aid nurse-training 
allotments to—funds appropriated by 
act of June 15, 1943, as amended, author- 
izing grant. of Federal funds to institutions 
participating in nurse training program 
partially to compensate for expenses in- 
cident thereto, may not be allotted to 
St. Elizabeths Hospital or other Federal 
institutions operated with appropriated 
moneys. 


SALES: 


Containers used for furnishing contract 
material. See Contracts, empty containers. 
Old or used equipment, etc., sold when pur- 
chasing new: 
Application of sale proceeds to purchase 
price: 


141 


Page 


Intermingling of unrelated articles, etc.: 


Authorization in sec. 203, Independent 
Offices Appropriation Act, 1944, to 
sell ‘‘similar’’ used items when pur- 
chasing equipment of types specified 
therein and to apply sale proceeds to 
purchase price does not constitute 
authority to intermingle various 
categories of specified items; rather 
equipment to be sold and that pur- 
chased must be of same or equivalent 
general character, that is, only a 
truck may be sold in payment for 
8 truck, a boat for a boat, etc... .- 

Under authority of sec. 203, Indepen- 
dent Offices Appropriation Act, 
1944, to sell ‘similar’ used items 
when purchasing equipment, and 
parts and accessories therefor, of 
types specified therein and to apply 
sale proceeds to purchase price 





1142 


SALES—Continued. 


















Old or used equipment, etc., sold when 
purchasing new—Continued. 

Application of sale proceeds to purchase 

price—Continued. 
Intermingling of unrelated articles, 
ete.—Continued. 
motor parts for one type of vehicle 
may not be exchanged for motor 
parts for different type, nor may 
vehicle be exchanged for parts for 
either the same or any other type of 
vehicle; however, exchange of used 
parts in connection with purchase of 
parts—identical or not—for use on 
same type of vehicle is authorized - - 

Price-fixing orders : 

Applicability to Government sales—it 
would be unlawful as violation of sec. 
4 (a), Emergency Price Control Act of 
1942, for U. 8. to demand or receive for 
royalty oil delivered after effective date 
of applicable price regulation, issued 
pursuant to said act, any amount in 
excess of maximum price fixed by said 
regulation, even though oil were deliv- 
ered pursuant to contract consummated 
prior to effective date of regulation and 
which provided for payment of higher 
price than fixed by regulation........._. 

Establishment of ceiling price below con- 
tract price as requiring contract modifi- 
cation—where maximum price regula- 
tion, issued pursuant to Emergency 
Price Control Act of 1942, establishes 
price for sale of commodity below that 
fixed under existing contract for sale of 
commodity by Govt., the contract should 
be amended to provide for price not 
violating applicable price maximums; 
otherwise there no longer would be any 
binding legal obligation upon parties 
under contract—or, at least, the regula- 
tion would have effect of temporarily 
suspending obligation—and such amend- 
ment should provide for reversion to 
original contract price in event maxi- 
mum price ceases to be effective prior to 
termination of contract.................- 

Resumption of full price upon removal of 
ceiling—where maximum price regula- 
tion, issued pursuant to Emergency 
Price Control Act of 1942, establishes 
price for sale of commodity below that 
fixed under existing contract for sale of 
commodity by Govt., the contract should 
be amended to provide for price not vio- 
lating applicable price maximums; and 
such amendment should provide for 
reversion to original contract price in 
event maximum price ceases to be effec- 
tive prior to termination of contract. -.. 


SCHEDULES FOR FUND AC- 


COUNTING PURPOSES: 


See Accounts. 
SCHOOLS: 
See Colleges, Schools and Universities. 
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SELECTIVE SERVICE SYSTEM: 
Conscientious objectors: 


General maintenance expenses: 
Commutation: 

Commuted allowance to be paid not 
as compensation but to cover ex- 
penses, such as items of subsistence 
and other personal expenses inci- 
dental to work involved, may be 
paid from otherwise available ap- 
propriations to conscientious objec- 
tors assigned by Director of Selective 
Service to ‘‘work of national import- 
ance” in certain bureaus of Com- 
merce Dept. 22 Comp. Gen, 995, 

Payment during furlough—as com- 
muted allowance paid conscientious 
objectors assigned by Director of 
Selective Service to Weather Bureau 
on “work of national importance” 
is not considered or paid as compen- 
sation, but to cover sundry subsist- 
ence and maintenance expenses in- 
curred in connection with utilizing 
their services on such work, con- 
scientious objectors so assigned may 
be paid said allowance during peri- 
ods of absence on duly authorized 
pe a 


Personnel, generally, serving as witnesses. 


See applicable heading, such as Witnesses, 
fees; Traveling Expenses, witnesses; Etc. 


SERVICES BETWEEN DEPART- 


MENTS AND ESTABLISH- 
MENTS: 


See Appropriations, transfers, between de- 


partments and establishments; Departments 
and Establishments, services between. 


SET-OFF: 
Compensation: 


See, also, Compensation, withholding. 
Liquidation of employee's indebtedness: 
Federal tax indebtedness—serving of 
Notice of Levy purporting to seize 
moneys, etc., in hands of Govt. be- 
longing to employee, pursuant to right 
provided by secs. 3690, 3692 and 3710, 
Int. Rev. Code, to effect collection of 
unpaid taxes by distraint and levy, 
does not authorize involuntary set-off 
of current salary payments due em- 
ployee against his Federal tax indebt- 
edness, contrary to rule that current 
salary payments—as distinguished 
from amounts due upon separation— 
are immune from set-off except, as 
provided by act of May 26, 1936, in 
case of indebtedness arising by reason 
of disallowances in disbursing officers’ 


In general: 
Employee whu is indebted to U, 8. by 
reason of erroneous settlement of 
this office, allowing special per diem 
contrary to terms of travel order, 
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SET-OFF—Continued. 
Compensation—Continued. 
Liquidation of employee’s indebtedness— 
Continued. 
In general—Continued. 
may authorize deductions from his 
current salary payments to liquidate 
SGN. SS. doc ccanccasccces 
Voluntary deductions from employee’s 
current salary payments to liquidate 
his indebtedness to U. 8. may be 
made in installments but, ordinarily, 
period of recoupment in such cases 
should not extend beyond one year; 
and checks toc over such deductions 
should be drawn payable to Treas- 
urerof U. 8. and forwarded to Claims 
Div. of this office for appropriate 
disposition, identified with claim 


Contractor’s “faithful performance” deposit 
against contract default damages—in ab- 
sence of express or clearly implied stipula- 
tions to contrary, deposit to secure faithful 
performance of Govt, contract is tegarded 
merely as guarantee against such loss or 
damage as is actually occasioned Govt. by 
breach of contract, rather than as a liquida- 
tion in advance of damages which might 
result from contractor’s default, so that 
breach of contract does not of itself give 
Govt. absolute right to amount deposited; 
but Govt. may exercise its common-law 
right to retain and resort to such deposit for 
application or set-off against damages re- 
sulting from default 

Pay: 

Allotments: 
Army enlisted men: 

Act of May 22, 1928, as amended, ex- 
empting one-third of Army enlisted 
man’s pay from deductions for debts 
due U. 8., does not prevent applica- 
tion of whole amount of unpaid allot- 
ments otherwise due former enlisted 
man against indebtedness to U. 8. 
under Govt.’s general right of set-off. 

As collections authorized by act of May 
22, 1928, as amended, to be made 
from current pay of Army enlisted 
man on account of indebtedness due 
U. S. are not mandatory but permis- 
sive, it is within discretion of Sec. of 
War, under such regulations as he 
may prescribe, to exempt amount of 
certain voluntary allotments, such 
as those for payment of insurance 
premiums, from deductions for debt, 
in addition to one-third pay ex- 
empted from deduction by said act, 
so that enlisted man would not, of 
necessity, be required to discontinue 
such allotments in order to receive 
some cash while indebtedness was 
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Pay—Continued. 
Allotments—Continued. 
Army enlisted men—Continued. 

Under act of May 22, 1928, as amended, 
exempting one-third of Army en- 
listed man’s actual pay from deduc- 
tions for debts due U. 8., deductions 
from enlisted man’s pay for purchase 
of U. 8. War Savings Bonds, previ- 
ously deducted but not applied to- 
ward purchase, lose their character of 
pay and should be regarded as 
amount in hands of Govt. payable to 
enlisted man, and, therefore, the 
whole amount of unapplied deduc- 
tions may be applied in satisfaction 
of debts due U. 8. under Govt.’s gen- 
eral right of set-off, irrespective of 
whether debtor is still im service or 


Under act of May 22, 1928, as amended, 
exempting one-third of Army en- 
listed man’s actual pay from deduc- 
tion for debts due U. S., unapplied 
amourts of voluntary allotments 
(Classes E, D, N and X, but not 
class B—War Savings Bonds) of 
Army enlisted man, withheld on pay 
rolls but not paid to allottees, retain 
character of pay due enlisted man, 
and, as such, may not be applied 
against his debts while he remains 
in service—including payment on 
final statement at time of discharge— 
except to extent that such amount 
could have been so applied month 
by month had it then been payable 
instead of being withheld for such 
allotments 

Voluntary allotments (Classes E, B, 
D, N, and X) made by Army en- 
listed man from his pay are not 
amounts “legally authorized to be 
withheld” within meaning of act, 
May 22, 1928, as amended, exempt- 
ing one-third of enlisted man’s actual 
pay from deductions for debts due 
U. 8. and, therefore, voluntary allot- 
ments currently made from enlisted 
man’s pay should be considered as 
part of one-third “actual pay” not 
subject to deduction on account of 
such indebtedness so Jong as he re- 


Discretionary exemption authority—as 
collections authorized by act of May 22, 
1928, as amended, to be made from cur- 
rent pay of Army eniisted man on ac- 
count of indebtedness due U. 8. are not 
mandatory but permissive, it is within 
discretion of Sec. of War, under such reg- 
ulations as he may prescribe, to exempt 
amount of certain voluntary allotments, 
such as those for payment of insurance 
premiums, from deductions for debt, in 
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Pay—Continued. 
addition to one-third pay exempted from 
deduction by said act, so that enlisted 
man would not, of necessity, be required 
to discontinue such allotments in order 
to receive some cash while indebtedness 


Retired pay—emergency officers—in general 
as to exemption from set-off—emergency 
officers’ retired pay, which is payable by 
the Veterans’ Admin. under authority of 
act of May 24, 1928, as amended, is one of 
“benefits payable pursuant to any law 
administered by the Veterans’ Admini- 
stration” within meaning of sec.5, act of 
Oct. 17, 1040, prohibiting collection of 
claims of U. 8S. by set-off against certain 
veterans’ benefits, and, therefore, such 
benefit payments are not available for set- 
off in liquidation of indebtedness of emer- 
gency officer resulting from authorized pur- 
chases on credit from Navy commissary 


Retirement annuities—employee-theft in- 
debtedness—retained postage overcharges 
—excessive or erroneous postage collections 
constitute postal revenues and, as such. are 
public funds for the wrongful conversion of 
which an employee is liable to U. S., and, 
therefore, retirement annuity due former 
postal employee may be applied in liquida- 
tion of his debt to U. 8. arising by reason 
of his retention of postage overcharge to 
patrons. 18 C. G. 524, amplified. ........ 

Retirement deductions: 

Compensation adjustments for overdrawn 
leave upon separation from service—in- 
debtedness of a former employee for over- 
drawn leave, on and after July 1, 1943, 
upon separation from service may be re- 
credited to applicable salary appropria- 
tion by set-off against retirement fund 
credit—otherwise available for set-off— 
only to extent of net amount of salary 
(including 5 percent credited for retire- 
ment), after deduction of amount with- 
held under Current Tax Payment Act of 
1943, during period of overdrawn leave; 
but in order that amount paid from sal- 
ary appropriation be fully restored by re- 
crediting, also, amount withheld for tax, 
matter should be referred to the Claims 
Division of this office for appropriate 
action. 22Comp. Gen, 1046, amplified... 

Prior to separation from service—while he 
remains in service, amount in retirement 
fund to credit of employee who is in- 
debted to U. 8. is not available for liqui- 
dation of his indebtedness—either with 
or without his consent—regardless of 
length of his service_...............-..-. 

Tax indebtedness—Federal employee debt- 
ors—serving of Notice of Levy purporting 
to seize moneys, etc., in hands of Govt. 


six MONTHS’ 


belonging to employee, pursuant to right « 
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Page | SET-OFF—Continued. 
@, provided by secs. 3600, 3692 and 3710, Int, 
at Rev. Code, to effect collection of unpaid 


taxes by distraint and levy, does not author- 
ize involuntary set-off of current salary 
payments due employee against his Federal 
tax indebtedness, contrary to rule that 
current salary payments—as distinguished 
from amounts due upon separation— 
are immune from set-off except, as pro- 
vided by act of May 26, 1936, in case of in- 
debtedness arising by reason of disallow- 
ances in disbursing officers’ accounts.__. 
Veterans’ benefits—emergency officers’ re- 
tired pay—emergency officers’ retired pay, 
which is payable by the Veterans’ Admin. 
under authority of act of May 24, 1928, as 
amended, is one of ‘‘benefits payable pur- 
suant to any law admininstered by the 
Veterans’ Administration” within mean- 
ing of sec, 5, act of Oct. 17, 1940, prohibiting 
collection of claims of the U. 8. by set-off 
against certain veterans’ benefits and, 
therefore, such benefit payments are not 
available for set-off in liquidation of in- 
debtedness of emergency officer resulting 
from authorized purchases on credit from 
Navy commissary store... ............ 


SICK LEAVE: 

See Leaves of absence, sick. 
SIGNATURES: 

Signature card—voucher certifications— 


card data, filling, etc., requirements—Circ. 
Letter B-31372, A-51607, Nov. 24, 1943____ 


Vouchers, etc.—certifying officers—signing 


requirements—Circ. Letter B-31372, A- 
51607, Nov. 24, 1943. 


ITy: 


See Gratuities, sir months’ death. 
SOCIAL SECURITY: 
Applicability of foreign laws or regulations 


to natives employed by U. S.—in absence 
of statute or treaty to contrary, pay roll 
deductions may not be made pursuant to 
Brazilian Social Security laws from sal- 
aries of Brazilian Nationals who are civil- 
ian employees of Navy Dept. in Brazil, 
nor may employer contributions be made 
by Navy Dept. for such employees under 


SOLDIERS’ HOME: 
“Soldiers’ Home Permanent Trust Fund”: 


Estates of deceased soldiers of Regular 
Army—under act of Feb, 21, 1931, and 
sec. 4818, R. 8., cash found in possession 
of deceased soldiers of the Regular Army 
dying while subject to military law and 
proceeds derived from sale of their 
effects in the field by summary courts 
are for depositing into trust fund receipt 
account ‘‘Proceeds from Estates of De- 
ceased Soldiers Regular Army,” which 
funds are to be transferred to “‘Soldiers’ 

Home, Permanent Fund (Trust Fund)” 

for use of Home if not claimed by sol- 


Page 


911 


270 


1010 


1010 


DEATH GRATU- 


—- 


ST 


INDEX DIGEST 


SOLDIERS’ HOME—Continued. 


‘Soldiers’ Home Permanent Trust 
Fund”—Continued. 

diers’ heirs, etc., within three full fiscal 

years from the end of fiscal year in which 


Estates of persons, generally, dying sub- 
ject to military law—cash found in pos- 
session of persons dying while subject to 
military law and proceeds derived from 
the sale of their effects in the field by 
summary courts, except in cases of de- 
ceased soldiers of the Regular Army, 
may not be deposited either immediately 
or ultimately to Soldiers’ Home Perma- 
nent Fund, but rather, are for depositing 
to credit of trust fund receipt account, 
“Proceeds from Estates of Deceased 
Personnel, War Department,’’ and set- 
tlement of claims involving said fund 
are to be made by this office, as provided 
under Article of War No. 112._......-.. 

Scope of term “such effects,” proceeds 
from sale of which are to be covered 
into—term ‘‘such effects” as used in sec. 
2 (c), act of Feb. 21, 1931, providing that 
net proceeds received by United States 
Soldiers’ Home from sale of certain 
effects of deceased soldiers shal] be cov- 
ered into Treasury to benefit of ‘‘Sol- 
diers’ Home, Permanent Fund (Trust 
Fund),” refers to those effects men- 
tioned in sec. 1, viz., effects then in pos- 
session of General Accounting Office, 
and “similar effects hereafter received 
by the War Department” which are 
effects not otherwise disposed of in the 
field by summary courts under Article 
of War No. 112 

Statute of limitations applicability to claims 
for funds derived from estates of deceased 
soldiers—while claims by heirs, etc., of 
deceased soldiers for proceeds of effects 
disposed of by U. S. Soldiers’ Home under 
act of Feb. 21, 1931, are barred if not pre- 
sented within six years after soldier’s 
death, no such time limitation exists with 
respect to claims for proceeds of estates 
of deceased soldiers of Regular Army after 
transfer thereof to Home. 


STATES: 


Advances or expenditures by Govt. as State 
agency’s share in cooperative undertaking 
—collections, repayments, etc.—disposi- 
tion—where Soil Conservation Service, 
pursuant to Soil Conservation Act of 1935, 
enters into cooperative agreement with 
State agency whereby expense of project 
is to be shared by parties, but State agency 
does not have facilities to perform its share 
of work directly and, due to prohibiting 
laws, regulations, or policies, is unable to 
advance its share of money until after 
work is performed, amount expended by 
Soil Conservation Service as cooperating 
agency’s share may be considered as tenta- 


Page | STATES—Continued. 


tive charge against appropriation and 
amount received in reimbursement thereof 
regarded as repayment to appropriation— 
any amount reimbursed in excess of 
amount expended to be covered into 
Treasury as miscellaneous receipts 


Inclusion of State’s contributions to retire- 


ment fund in reimbursing for services 
rendered by State employees for Federal 
Government—under contract for furnish- 
ing aircraft warning service to U. S. by 
Division of Forestry, State of Calif., pro- 
viding that State shall be reimbursed “for 
authorized expenses incurred for hire and 
pay” of aircraft observers and other facili- 
tating personnel, State may be reimbursed 
for contributions to retirement fund re- 
quired to be made by it under State Em- 
ployees’ Retirement Act of California on 
behalf of State employees engaged in per- 
formance of contract. 12 Comp. Gen. 513, 


Milk sale and delivery regulations: 

Applicability to Federal purchases—w hile 
California may have jurisdiction to 
regulate sale and delivery of milk in that 
State to Federal activity not located in 
territory under exclusive jurisdiction of 
Federal Govt., to extent of exercising 
control over milk dealers, under rule in 
Penn Dairies, Inc. v. Milk Control 
Comm., 318 U. 8. 261, its jurisdiction 
does not extend to regulation of U. 8. or 
its officers or agents in purchase of milk 
for said activity 

Price-fixing orders. See States, price-fizing 
laws; Contracts, price-fizing orders. 


566 Price-fixing laws—Federal compliance— 


contractor obligated by its contract to fur- 
nish milk to Federal activity in Calif. at 
specified price per gallon is not entitled to 
payment at rate in excess of contract unit 
price, even though such unit price is less 
than minimum fixed by State for deliveries 
of milk in that State. Penn Dairies, Inc. v. 
Milk Control Comm., 318 U. 8. 261, dis- 


STATIONERY: 


Envelopes— Postmaster General procure- 
ment requirements—statutory require- 
ment as being applicable to Government 
agencies in other than executive branch— 
provisions of act of June 26, 1906, that 
Postmaster General shall contract for all 
envelopes for use by “* * * executive 
departments, and all Government bu- 
reaus and establishments,” apply to all 
Government departments, bureaus and 
establishments irrespective of whether in 
executive branch of Govt. 


STATUTES OF LIMITATIONS: 


Claims—preceeds from sale of effects of 
deceased soldiers—while claims by heirs, 
etc., of deceased soldiers for proceeds of 
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STATUTES OF LIMITATIONS — 


Continued. 
effects disposed of by U. 8. Soldiers’ Home 
under act of Feb. 21, 1931, are barred if not 
presented within six years after soldier’s 
death, no such time limitation exists with 
respect to claims for proceeds of estates of 
deceased soldiers of Regular Army after 
transfer thereof to Home.................-. 
Liability of sureties—See Bonds, surety, lia- 
bility, statute of limitations. 


STATUTORY CONSTRUCTION: 


Appropriations—expenditure authority de- 
rived from other legislation—specific au- 
thority of law required by act of Mar. 3, 
1877, before appropriations may be used 
for rental of any building, or part of any 
building, in Dist. of Col. need not be 
contained in appropriation act itself but 
may appear elsewhere if clearly applicable 
to appropriation sought to be charged, 
provided appropriation is made in general 
terms, and, therefore, as Emergency Price 
Control Act of 1942, as amended, specifi- 
cally authorizes “rent at the seat of gov- 
ernment”—although it appropriates no 
funds therefor—current appropriation pro- 
viding funds for all necessary expenses in 
carrying out provisions of said act may be 
considered available for rental of space in 
TR. Gh Ohad: seth e i cnencacisacscese 


Inadvertent omissions—specific enumera- 
tion in par. 11, sec. 1, Pay Readjustment 
Act of 1942, as amended, of organizations 
in which service may be counted for pay 
purposes of officers paid under said section 
precludes view that inclusion of Medical 
Reserve Corps of Army, not included in 
such enumeration was intended, and, 
though it be assumed that omission was 
inadvertent, it may not be cured by inter- 
pretation but must be left to correction by 


Provisos—while usual function of proviso is 
to limit or modify general legislative pro- 
visions to which it is attached, it is not 
uncommon practice to enact independent 
legislation by means of provisos, the word 
“provided” often being used indiscrimi- 


Repeals—scope of provision repealing prior 
inconsistent or conflicting acts_........... 
Specific v. general provisions—effect of pro- 
visions of sec. 3, act of Dec. 24, 1942, author- 
izing U. 8. marshals to pay travel ex- 
pense accounts of U.S. attorneys and their 
assistants “‘upon certificate of the United 
States attorney,” is not to render inappli- 
cable tosuch expense accounts provisions of 
earlier act of Dec. 29, 1941, fixing liabilities 
and responsibilities of certifying officers, 
generally, but, rather, effect is to constitute 
the U.S. attorney the authorized certifying 
officer for purposes of 1941 statute in re- 


spect of cases to which 1942statuteapplies. 882 


INDEX DIGEST 


Page | STORAGE: 


Public property—rental limitations—limita- 


tions under act of Mar. 2, 1913, as being 
currently in effect—provision in act of 
Mar. 2, 1913, limiting rental that may be 
paid for “storage accommodations” in 
Dist. of Columbia to 25 cents per square 
foot, was not repealed by secs. 322 and 802, 
Economy Act of 1932, restricting rental 
that may be paid for leased premises to 15 
percent of fair market value thereof and re- 
pealing all prior laws inconsistent or in 
conflict with said act, and, therefore, this 
office will continue to apply limitation of 
1913 act to leases for rental of storage space 


See, also, related heading. Traveling Exz- 


penses. 


Actual expenses: 


Judges. See Subsistence, judges. 

Necessity for itemization and supporting 
receipts—where subsistence allowance is 
expressly fixed at not to exceed $10 per 
day “actually incurred”’ for maintenance 
reimbursement claims for such expenses 
are required to be itemized and, when- 
ever practicable, supported by receipts 
evidencing expenditures claimed to have 
been made....__.- 


959 | Employees serving without or at ‘neminal 


compensa tion : 

Sickness, etc., during period of duty as 
affecting per diemws—persons serving 
Govt. in advisory capacity under stat- 
utes authorizing payment to such per- 
sons of $10 per diem in lieu of subsistence 
while serving away from their homes or 
regular places of business without other 
compensation, or on a dollar-a-year basis, 
may not be regarded as ‘‘serving’”’ Govt. 
during period of absence from duty be- 
cause of personal illness while away from 
their homes or places of business so as to 
entitle them to payment of per diem dur- 
ing such period __._...- ee eit 

Subsistence limitations to periods away 

from home: 

Home within metropolitan area of city 
from and to which official-duty travel 
performed: 

Where statutory authority to pay 
actual transportation and other nec- 
essary expenses and not to exceed $10 
per diem in lieu of subsistence of per- 
sons serving in advisory capacity to 
or employed by any constituent 
agency under Office for Emergency 
Management without other compen- 
sationfrom U.S. is limited to periods 
when away from their homes, a per- 
son so employed by any such agency 
whose home is in Glen Ridge, N.J.— 
& part of metropolitan district of 
New York City—is entitled to per 
diem computed from time he left 
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SUBSISTENCE—Continued. 
Employees serving without or at nominal 
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Page 


compensation—Continued. 
Subsistence limitations to periods away 
from home—Continued. 

Home within metropolitan area of city 
from and to which official-duty 
travel performed—Continued. 

New York to time of arrival back in 
New York, rather than from and to 
Glen Ridge 
While decisions 22 C. G. 129 and id. 
512 relate to persons other than 
“officers and employees” serving 
while away from their homes in 
advisory capacity without other 
compensation from U. S., same rule 
stated therein—to effect that persons 
serving in advisory capacity while 
away from their homes without 
compensation are not entitled to per 
diem while within metropolitan 
area of their homes—now is appli- 
cable to persons “employed by” 
constituent agencies under Office for 
Emergency Management to whom 
special authority to pay per diem in 
lieu of subsistence not to exceed $10 
has been extended by National War 
Agencies Appro. Act, 1944 
Travel beginning or ending at place other 
than home—in order for person to be 
paid actual transportation and other 
necessary expenses and not to exceed $10 
per diem in lieu of subsistence au- 
thorized by law for persons serving 
“while away from their homes” in ad- 
visory capacity without other compen- 
sation from U. S., there is no requirement 
that journey for Govt. begin or end at 
traveler’s home, but transportation, etc., 
expenses May not exceed what it would 
have cost had travel been from and to his 


Travel outside continental U. S.—per diem 
rate applicable—$10 per diem allowance 
in lieu of subsistence authorized by 
National War Agencies Appro. Act, 1944, 
to be paid to persons serving in an ad- 
visory capacity without compensation, 
or at $1 per annum, is not subject to 
maximum per diem allowance fixed for 
official travel outside continental limits 
of U. 8. pursuant to the provisions of sec. 
301, First Supplemental National De- 
fense Appro. Act, 1944, and regulation 
thereunder, which are applicable only to 
compensated officers and employees 
subject to Subsistence Expense Act and 
Standardized Govt. Travel Regs 

Headquarters: 

Designation as requisite to payment of 
per diem—per diem in lieu of subsistence 
allowable under Subsistence Expense 
Act of 1926, as amended, and regulations 


623 


In kind—part of compensation. 


issued pursuant thereto, is payable only 
for periods during which employee is on 
official business “‘away from his desig- 
nated post of duty,” and, therefore, in 
order for “itinerant” employee to be 
entitled to per diem in lieu of subsistence, 
it is necessary that some place be desig- 
nated as his headquarters or official 
station. 22 Comp. Gen. 231, distin- 


Itinerant field employees—designation as 
requisite to payment of per diem—per 
diem in lieu of subsistence allowable 
under Subsistence Expense Act of 1926, 
as amended, and regulations issued pur- 
suant thereto, is payable only for periods 
during which employee is on official busi- 
ness “away from his designated post of 
duty,” and, therefore, in order for “‘itin- 
erant” employee to be entitled to per 
diem in lieu of subsistence, it is necessary 
that some place be designated as his head- 
quarters or official station. 22 Comp. 
Gen. 231, distinguished... .............. 

Temporary duty station substantially as- 

signed as new station: 

Effective date: 

Where employee, while at temporary 
duty station, was permanently trans- 
ferred to, that station but notice of 
transfer was not received by him 
until he returned to his old station 
incident to his original orders, change 
of station was not effective until he 
returned to new permanent station, 
and, therefore, he is entitled to per 
diem in lieu of subsistence while at 
temporary station subsequently 
made permanent 

Where transfer of employee, who had 
been temporarily detailed or as- 
signed to duty away from his head- 
quarters for purpose of determining 
his eligibility for permanent appoint- 
ment to position to which tem- 
porarily assigned or detailed, was 
approved but actual notice to him 
and effective date thereof were de- 
layed for administrative expediency, 
employee is entitled to per diem in 
lieu of subsistence, if authorized in 
travel order, up to, but not includ- 
ing date he received official notice 
that he had qualified for position 
and had been transferred to it, rather 
than date of approval of transfer or 
effective date stated therein. 22 C. 
G, 1, Ge ttenteacctece: <n 

See Com- 

pensation, allowances, in kind. 


Itinerant field employees—headquarters 


matters. See Subsistence, headquarters, 
itinerant field employees. 
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SUBSISTENCE —Continued. 

Judges: 

Reimbursement of actual expenses upon 
written certificate in lieu of item- 
ization or supporting receipts: 

In general as to applicability to other 
judges of “written certificates” privi- 
lege of circuit and district judges— 
provision in act of Apr. 22, 1940, that 
circuit and district judges of U. 8. 
Courts shall be allowed and paid nec- 
essary expenses of travel “upon the 
written certificate of the justice or 
judge,”’ applies only to class of judges 
expressly mentioned therein ___._._. . 

Judges of Tax Court of U. S.—judges of 
Tax Court of U. S., who are entitled 
under sec. 1102 (d), Internal Revenue 
Code, to subsistence expenses not to 
exceed $10 per day “‘actually incurred,” 
may be reimbursed subsistence ex- 
penses only when claim is supported 
by itemization of expenses, together 
with receipts when practicable, and 
not upon written certificate as is au- 
thorized by act of Apr. 22, 1940, with 
respect to circuit and district judges 

Judges of U. S. Customs Court—pro- 

vision in act of Apr. 22, 1940, that cir- 

cuit and district judges of U. 8. Courts 
shall be allowed and paid necessary ex- 
penses of travel “‘upon the written cer- 
tificate of the justice or judge,” applies 
only to class of judges expressly men- 
tioned therin and may not be extended 
to include judges of U. 8. Customs 

Court, who are entitled under act of 

Oct. 10, 1940, to subsistence expenses 

not to exceed $10 per day “‘actually 

IE encinka shite anche, 

Leaves of absence—departure and return 
coincident with hours of established work- 
day—per diem computations—employee 
who, while in travel status left official 
duty for period of leave of more than one 
day coincident with end of established 
workday and returned to duty at be- 
ginning of workday following expiration 
of leave is not to be considered as having 
begun or terminated his leave “within” 
prescribed hours of duty, requiring termi- 
nation or resumption of subsistence status 
at the same time under first sentence of 
par. 45 (a), Standardized Govt. Regs., but, 
rather, is to be regarded under second 

sentence as in subsistence status until mid- 

night of day he left official duty, and from 

12:01 a. m. of day on which he returned to 

duty. 18 C. G. 319, distinguished 
Midshipmen: 

Revocation of appointment of illegally ap- 
pointed person—person illegally ap- 
pointed midshipman at Naval Academy 
whose appointment is subsequently re- 
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Midshipmen—C ontinued. 
voked may not be regarded as “dis- 
charged midshipman” within the 
meaning of Naval Appropriation Act, 
1944, authorizing transportation in kind 
and subsistence for discharged mid- 
Ge pons acintenareausmenyisssd 
Separation from service: 
Circumstances of separation under 
which furnishing is authorized: 
Midshipmen separated from Naval 
Academy by reason of honorable 
discharge (given to graduates not 
commissioned due to lack of vacan- 
cies), discharge under honorable 
conditions (given midshipmen found 
physically disqualified for continu- 
ance at Naval Academy), or dis- 
charge for “‘Inaptitude” on gradu- 
ation, may be furnished transporta- 
tion and subsistence to their homes 
under provision in Naval Appropri- 
ation Act, 1944, authorizing trans- 
portation in kind and subsistence 
for discharged midshipmen. -.-_ --- 
Primary purpose of provision in Naval 
Appropriation Act, 1944, authoriz- 
ing “transportation in kind and 
subsistence to discharged midship- 
men” is to return to their homes 
midshipmen involuntarily separated 
from Naval Academy, and was in- 
tended to extend such benefits to 
cases where separation is initiated 
by or at instance of Govt., even 
though referred to as dismissal or 
resignation, but not to cases where 
separation is to be regarded as at the 
instance of the midshipman 
Resignation of midshipman from 
Naval Academy for deficiency in 
studies following recommendation 
by Academic Board, or dismissal as 
required by law, may be regarded as 
separation initiated by and at in- 
stance of Govt. rather than mid- 
shipman, so as to entitle such 
midshipman to subsistence and 
return transportation to his home 
under provision in Naval Appropri- 
ation Act, 1944, authorizing trans- 
portation in kind and subsistence 
for discharged midshipmen. ---. ..-- 
Voluntary resignation of midshipman 
from Naval Academy must be re- 
garded as a resignation predicated 
on request and for convenience of 
midshipman rather than at instance 
of Govt., and, therefore, such mis- 
shipman may not be furnished sub- 
sistence and return transportation 
to his home as authorized under 
Naval Appropriation Act, 1944, for 
“discharged midshipmen.”’. . . .._... 
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SUBSISTENCE—Continued. 
Midshipmen—Continued. 


Separation from service—Continued. 
Scope of statutory authorization for 

furnishing, in general—primary pur- 
pose of provision in Naval Appropria- 
tion Act, 1944, authorizing “‘transpor- 
tation in kind and subsistence to dis- 
charged midshipmen” is to return to 
their homes midshipmen involuntarily 
separated from Naval Academy, and 
was intended to extend such benefits 
to cases where separation is initiated 
by or at instance of Govt., even though 
referred to as dismissa] or resignation, 
but not to cases where separation is to 
be regarded as at the instance of the 
midshipman 

Orders. See Orders. 


Per diems: 


Adjustments for circuitous travel—nor- 
mal] travel conditions as controlling cost 
comparison—in determining under pars. 
10 and 49 of Standardized Govt. travel 
Regs. comparative cost of constructive 
direct travel—including per diem in lieu 
of subsistence—and cost of circuitous 
travel actually performed by employee 
for personal convenience, comparison 
between such costs must be based upon 
normal traveling conditions, and, there- 
fore, there may not be considered fact 
that train on which employee would 
have traveled by direct route was late in 
arriving atits destination 

Change from mileage basis before comple- 
tion of travel—in view of provision in 
Naval Appro. Act, 1944, which, in effect, 
permits election between mileage and 
per diem in prescribing method of reim- 
bursement for naval officers traveling 
under competent orders without troops, 
in cases where, due to unanticipated 
conditions, length of absence from desig- 
nated post of duty, etce., mileage pay- 
ments would be inadequate, there is no 
objection to prospective modification of 
travel orders originally issued on mileage 
basis so as to authorize per diem for re- 
mainder, only, of travel period, provided 
total cost to the Government of travel 
theretofore performed in mileage status 
together with travel thereafter performed 
in per diem status does not exceed cost 
had original orders prescribed per diem - - 

Circuitous travel by private vehicle inci- 

dent to participation in interagency co- 
operative travel plan: 

Appropriation reimbursement require- 
ments on account of resultant in- 
creased payments—where, in connec 
tion with interagency mileage conser- 
vation program, official traveler driv- 
ing privately owned automobile on 
mileage basis is requested by mileage 


Cireuitous travel by private vehicle inci- 
dent to participation in interagency 
cooperative travel plan—Continued. 

administrator or other authorized 
official of his own agency to deviate 
from his direct itinerary for accommo- 
dation of accompanying employee 
from another agency, excess mileage 
and subsistence payable to driver-em- 
ployee by reason of deviation need 
not be reimbursed to appropriation 
bearing excess burden unless devia- 
tion exceeds 100% of direct distance, 
in which event, appropriation bene- 
fited by deviation should bear such 
share of expense as may be agreed 
upon in accordance with sec. 601, 
Economy Act, asamended 

Resultant increased payments as con- 
stituting diversion of appropriated 
moneys—where, in connection with 
interagency mileage conservation pro- 
gram, official traveler driving pri- 
vately owned automobile on mileage 
basis deviates slightly from his itin- 
erary to accommodate accompanying 
employee from another agency, result- 
ing in additional mileage and sub- 
sistence payments to driver-employee, 
such increased payments by one 
agency for benefit of other need not 
be considered as diversion of appro- 
priated moneys prohibited by sec. 


Combination of per diem and mileage 
under same orders—in general—pro- 
vision in Naval Appro. Act, 1944, which, 
in effect, permits election between mile- 
age and per diem in prescribing method 
of reimbursement for naval officers when 
traveling under competent orders with- 
out troops, does not contemplate com- 
bination of mileage and per diem under 
same orders costing Govt. more than it 
would have cost on either basis sepa- 


Employees serving without, or at nominal, 
compensation. See Subsistence, em- 
ployees serving without or at nominal 
compensation. 

Headquarters. See Subsistence, head- 
quarters. 

Intermittent employee’s travel between 
duty station and home or place of busi- 
ness—home also temporary station— 
consultant employed by War Dept. on 
per diem basis who performed official 
travel between headquarters and tem- 
porary duty station, which happened to 
be his home, is not precluded from re- 
ceiving payment of per diem for travel 
time between headquarters and tem- 
porary duty station, if properly au- 
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thorized, solely because his temporary 
duty station happens to be his home. 
22 C. G, 392, distinguished 

Leaves of absence. See Subsistence, leaves 
of absence. 

Navy officers assigned to temporary duty 
in connection with fitting out or con- 
version of vessels—Navy officers ordered 
to duty in connection with fitting out or 
conversion of vessel and on board such 
vessel when placed in commission may 
be regarded as in temporary duty status 
after arrival at such place where antici- 
pated period of duty is less than 5 
months so as to entitle them to pay- 
ment of per diem allowance, to extent 
otherwise proper, while on such duty_- 

Necessity for advance determination as to 
payment on per diem or mileage basis— 
in general—provision in Naval Appro. 
Act, 1944, which, in effect, permits elec- 
tion between mileage and per diem in 
prescribing method of reimbursement 
for naval officers when traveling under 
competent orders without troops, is not 
self-executing—that is, it gives no right 
to per diem payments except when duly 
prescribed—but rather, it contemplates 
that, generally, determination as to 
mode of reimbursement will be made 
prior to commencement of ordered 


Schools of instruction—in view of provi- 
sion in Independent Offices Appro. Act, 
1944, appropriating funds to Public 
Buildings Admin. “for advance studies 
for Federal building construction,” ex- 
penses incident to designated employees 
attending welding school and taking 
special course in order to make study of 
welding as method of constructing steel- 
framed buildings may be paid from said 
appropriation, including per diem in 
lieu of subsistence while attending 


Subsistence allowance. See Subsistence Al- 

lowance. 

Transfers—matters involving subsistence at 

headquarters. See Subsistence, headquar- 

ters. 

Witnesses: 

See, also, related heading: Traveling Ex- 
penses, witnesses. 

Military, naval, etc., personnel—civil pro- 
ceedings—reimbursement basis—in case 
of Navy enlisted man who traveled un- 
der Navy orders to appear as Govt. wit- 
ness before Federal Grand Jury, sub- 
sistence expenses payable under pro- 
visions of sec. 850, R. 8., as amended, re- 
lating to traveling expenses of Govern- 
ment employee-witnesses, should be 
paid on commuted basis—rather than 
on actual expense basis—as prescribed 


- 


by Table II, E. 0. No. 9206, for en- 
listed men traveling on duty 

U. 8. litigation in State courts—reim- 
bursement basis—former employee of 
Bureau of Reclamation who appeared 
as witness for U. 8. in adjudication pro- 
ceeding in State court involving water 
rights of Federal project for conservation 
and utilization of water resources may 
be reimbursed on actual expense basis 
for hotel and meals. 


SUBSISTENCE ALLOWANCE: 
Conditions, generally, upon which right to 


allowance depends—sec. 10, Pay Read- 
justment Act of 1942, and regulations issued 
thereunder, authorizing allowances for en- 
listed men not furnished quarters or ra- 
tions in kind, contemplate payment of 
quarters and subsistence allowances 
where duty assignment of man makes im- 
practical furnishing rations and quarters 
normally and usually furnished, but 
neither said act nor regulations gives to 
enlisted man right to payment of such 
allowances merely on showing that quar- 
ters and subsistence were not furnished --_ 


Contract surgeons generally—while Pay Re- 


adjustment Act of 1942, which fixes pay 
of contract surgeons serving full time as 
that of second period, did not continue, as 
such, the specific provision in act of June 
10, 1922, for payment of rental and sub- 
sistence allowances to such persons, other- 
wise proper payments of allowances will 
not be questioned in audit and settlement 


Annulment of marriage. See Annulment 
of Marriage, rental, quarters, and sub- 
sistence allowances. 

Army and Navy female physicians’ and 
surgeons’ rights, generally—female phy- 
sicians and surgeons in medical depart- 
ments of Army and Navy appointed 
under authority of act of April 16, 1943, 
may not be paid increased rental and 
subsistence allowances as for officers with 
dependents 

Children: 

Husband and wife both serving in or 
with military, naval, etc., forces: 
Officer or enlisted man and his wife, 
member of Women’s Army Corps, 
having two children may not each 
claim one of children as dependent 
for purpose of receiving increased 
rental and subsistence allowances or 
quarters allowance, husband, and 
not wife, being entitled to increased 
allowances for dependents under 


Officer, or enlisted man of the first 
three pay grades, whose wife is mem- 
ber of Women’s Army Corps and 
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Husband and wife both serving in or 
with military, naval, etc., forces— 
Continued. 

who has dependent child as defined 
in sec. 4, Pay Readjustment Act of 
1942, may be paid increased rental 
and subsistence allowances or quar- 
ters allowance under said act on 
account of dependents 

Where husband of Women’s Army 
Corps member is member of armed 
forces and drawing increased rental 
and subsistence allowances or quar- 
ters allowance authorized under 
Pay Readjustment Act of 1942 on 
account of dependents, their child or 
children may not be regarded as de- 
pendent upon mother so as to entitle 
her to increased allowances (rental 
and subsistence, quarters, or trans- 
portation for dependents) on ac- 
count of dependents 

Presumption of dependency—in view of 

unrestricted language in sec. 4, Pay 
Readjustment Act of 1942, defining 
term “‘dependent” to “include at all 
times and in all places * * * un- 
married children under twenty-one 
years of age,”’ officer claiming increased 
subsistence and rental allowances on 
account of legitimate unmarried chil- 
dren ‘under 21 years of age generally is 
relieved of any burden of proof that 
children are in fact dependent on him. 
Common-law marriage. See Husband and 

Wife, marriage, common-law, rental, sub- 

sistence, etc., allowances. 

Divorce. See Divorce, rental, quarters, and 
subsistence allowances. 

Entitlement as depending upon validity 
of marriage. See Husband and Wife, 


marriage. 

Husband of claimant serving in or with 
military, naval, etc., forces—effect of 
busband’s waiver of allowance in own 
right—a waiver by a member of the 
Women’s Army Corps or by her hus- 
band, who is a member of the armed 
services, of the statutory right to allow- 
ances (rental, quarters, or transporta- 
tion for dependents) will not be recog- 
nized by this office as having any effect 
upon the benefits authorized by the 
statutes for the spouse in whose favor the 
waiver is attempted 

Missing, interned, or captured persons— 
changes in status of dependents—pro- 
vision in sec, 2, act of Mar. 7, 1942, au- 
thorizing, in case of persons absent in 
missing, captured, etc., status, contin- 
uance of same pay and allowances to 
which entitled at beginning of absence, 


does not contemplate continued cred- 
iting to account of officér, who is prisoner 
of war, of rental and subsistence allow- 
ances on account of dependents (lawful 
wife) on and after date she became mem- 
ber of Marine Corps Women’s Reserve, 
by reason of which she thereafter was 
furnished subsistence and quarters by 
Govt. or was paid monetary allowance 
in lieu thereof 

Necessity for claiming on account of wife, 
as against other dependents—there is 
no requirement that officer with depend- 
ents of several classes named in sec. 4 of 
Pay Readjustment Act of 1942 (lawful 
wife, unmarried minor children, father 
or mother in fact dependent) must claim 
increased allowances on account of his 
dependent of class named first therein 


Rights of women members of military or 
naval organizations as affected by statu- 
tory grant te Women’s Army Corps offi- 
cers—while officers of Womens’ Army 
Corps are entitled under sec. 3, act of 
July 1, 1943, to payment of increased 
rental and subsistence allowances on ac- 
count of dependents to extent that their 
situation in that respect is analogous to 
that of male officers (23 C. G. 216), pro- 
visions of said act do not have effect of 
authorizing similar allowances to women 
members of other military organizations. 

Wife furnished subsistence as student 
nurse by Government-aided institution— 
Army officer whose wife is a student 
nurse in U. 8S. Cadet Nurse Corps and is 
furnished ‘maintenance’ — including 
quarters, food, ete.—by a private school 
or institution participating in student 
nurse training program authorized by 
act of June 15, 1943 is entitled to increased 
rental and subsistence allowances on ac- 
count of dependents (wife), notwith- 
standing fact that Government is re- 
quired under sec. 3 of act to reimburse 
school or institution portion of expense 
incident to providing maintenance to 
student nurses during first nine months 


Wife of claimant serving as member of 
American Red Cross with armed forces— 
Army officer whose wife is serving with 
American Red Cross overseas and is not 
furnished subsistence by Govt. without 
cost to her is entitled to statutory in- 
creased subsistence allowance author- 
ized for officer with dependents (lawful 
wife), but, in absence of evidence that 
officer’s wife was not furnished quarters 
by Govt. without cost to her, payment 
of increased rental allowance on her ac- 
count is unauthorized 
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A 


tary, naval, etc., forces: 

waiver by a member of the Women’s 
Army Corps or by her husband, who 
is a member of the armed services, of 
the statutory right to allowances 
(rental, quarters, or transportation for 
dependents) will not be recognized by 
this office as having any effect upon the 
benefits authorized by the statutes for 
the spouse in whose favor the waive 
ill A 


Increased subsistence allowance author- 


ized by sec. 5, Pay Readjustment Act 
of 1942, on account of lawful wife should 
not be credited to officer whose wife is 
on active duty as a member of armed 
forces and is furnished subsistence in 
kind or is paid a cash allowance in lieu 
i ie erate as ache 


Nonentitiement on account of wife as 


barring claim on account of other de- 
pendents—Naval Reserve officer who 
is not entitled to increased rental and 
subsistence allowances on account of 
his wife, who is serving in naval serv- 
ice, may be credited such increased 
allowance on account of his dependent 


Officer in captured, interned, or missing 


status—provision in sec. 2, act of Mar. 
7, 1942, authorizing, in case of persons 
absent in missing, captured, etc., 
status, continuance of same pay and 
allowances to which entitled at begin- 
ning of absence, does not contemplate 
continued crediting to account of offi- 
cer, who is prisoner of war, of rental 
and subsistence allowances on account 
of dependents (lawful wife) on and 
after date she became member of 
Marine Corps Women’s Reserve, by 
reason of which she thereafter was 
furnished subsistence and quarters 
by Govt. or was paid monetary allow- 


Officer or enlisted man is not entitled to 


increased rental and subsistence allow- 
ances or quarters allowance under Pay 
Readjustment Act of 1942 on account 
of wife who is Women’s Army Corps 


Women’s Army Corps members’ rights, 


generally : 


Children: 


A divorced member of the Women’s 
Army Corps is not entitled on ac- 
count of her child to payment of the 
increased rental and subsistence 
allowances or quarters allowance on 
account of dependents, authorized 
under the Pay Readjustment Act 
of 1942, in the absence of an affirm- 
ative showing that the responsi- 


generally—Continued. 
Children—Continued. 

bility of the child’s support has been 
shifted to the mother 

A member of Women’s Army Corps 
may not be paid increased rental and 
subsistence allowances or quarter 
allowance, authorized by Pay Re- 
adjustment Act of 1942, on account of 
her unmarried child under 21 years 
of age except in cases where child’s 
father is deceased and mother is not 
remarried, or under circumstances of 
particular case establishing that 
child is in fact dependent upon his 
mother. -- 

Husband—husband of Women’s Army 
Corps member may not be regarded in 
any case as dependent of such member 
for purpose of payment to her of in- 
creased rental and subsistence allow- 
ances authorized to be paid officers, or 
quarters allowance authorized for en- 
listed men of first three pay grades, by 
Pay Readjustment Act of 1942 on 
account of “‘dependents” as defined in 
Se, OE OE Bb oan knndnnpadtionsn hen 

Parents—Women’s Army Corps mem- 
bers, otherwise entitled to increased 
rental and subsistence allowances or 
quarters allowance authorized by Pay 
Readjustment Act of 1942 on account 
of “dependents” as defined in sec. 4 of 
said act, may be paid such increased 
allowances on account of father or 
mother where it is established that 
either of them is in fact dependent on 
such member for his or her chief 


Under secs. 2 and 3, dct of July 1, 1043, 
making applicable to officers and en- 
listed members of Women’s Army 
Corps and their dependents and bene- 
ficiaries rights, benefits, and privileges 
applicable “‘in like cases’’ to officers 
appointed under act of Sept. 22, 1941, 
or laws and regulations applicable “in 
like cases” to enlisted men, as case 
may be, such members are entitled to 
payment of increased allowances on 
account of dependents, not in all cases 
in which male members in service 
would be entitled to said allowances, 
but in cases where, as regards de- 
pendents, situation of woman is “like” 
or analogous to that of man in service _- 


Enlisted men in missing, etc., status: 
Allowance authorized but not actually 


paid prior to absence—under sec. 2, act of 
Mar. 7, 1942, providing that any person 
in active service who is officially reported 
as missing, captured by the enemy, etc., 
shall be entitled to receive or have 








INDEX DIGEST 


Enlisted men in missing, etc., status— 

Continued. 
credited to his account same pay and 
allowances to which entitled at beginning 
of absence, fact that enlisted man, at 
time he was taken prisoner by enemy, 
had not theretofore actually received 
payment of or credit for subsistence 
allowance to which he was entitled 
would not affect his right to have such 
allowances paid or credited for period of 
I non. ccbncececnedasotnocoecs seace 

Conditions, generally, upon which right to 
allowance depends—allowances authoriz- 
ed under sec. 10, Pay Readjustment Act of 
1942, and regulations issued thereunder, 
for enlisted men not furnished quarters 
or rations in kind may not be paid to 
Navy enlisted man during period he was 
absent from his ship in missing status 
following enemy action, in absence of 
showing that during such period of 
absence he was in duty status entitling 
him to allowances or that he was au- 
thorized at the beginning of such absence 
toreceive the said allowances... - ---.---- 


SUITS: 


Delays—iiability of sureties—disbursing 
officer’s indebtedness—effect of waiver 
by surety of statute of limitations—inas- 
much as courts in construing sec. 2, act of 
Aug. 8, 1888—which provides that the 
surety on disbursing officer’s bond shall 
not be liable for officer’s indebtedness 
unless suit is filed within 5 years after 
settlement of officer’s account—have 
strongly suggested that said section is 
jurisdictional and bars action after 5-year 
period has run even though surety does 
not plead limitation, purported waiver by 
surety of statute would not warrant this 
office in delaying action in case where dis- 
bursing officer is interned by enemy—or 
any other case—beyond point where 
Govt.’s interests would be jeopardized... 


SUNDAYS AND HOLIDAYS: 


Compensation: 

Excusing from work on holiday declared 
workday—If employee is excused, by 
administrative action taken either before 
or after holiday, from working on holi- 
day, declared workday by general 
administrative order, no deduction of 
compensation for the day is required 
under sec, 4.5 of Annual and Sick Leave 
Regs., but if an employee is absent with- 
out authority on such holiday and is not 
excused by administrative action, said 
sec. 4.5 specifically requires deduction 
GE OO GID IE oon cnnecconcerece----2 

Failure to report for administratively 
required duty—If employee is excused, 
by administrative action taken either 
before or after holiday, from working on 

holiday, declared workday by general 
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administrative order, no deduction of 

compensation for the day is required 

under sec. 4.5 of Annual and Sick Leave 

Regs., but if an employee is absent with- 

out authority on such holiday and is not 

excused by administrative action, said 
sec. 4.5 specifically requires deduction 

Oe I Oia ok ntattedceenesnanune 

Forty-hour week employees: 

Per annum employees of Post Office 
mail equipment shops—per annum em- 
ployees of Post Office mail equipment 
shops within purview of 39 U. 8S. Code 
832, which vests in Postmaster General 
discretion to authorize payment of 
overtime compensation in lieu of grant- 
ing compensatory time for work per- 
formed on Saturdays, who are required 
regularly to work 48 hours per week, 
Monday through Saturday, may be 
paid their regular compensation for 
Christmas Day, 1943—a Saturday—on 
which day they did not work, provi- 
ded they were in a pay status on 
Friday, Dec. 24, 1943, and on Monday, 

Sundays and holidays included or not 
included in forty-hour week—War 
Dept. per diem and per hour employees 
within’ purview of holiday statute of 
June 29, 1938, and 40-hour week statute 
of Mar, 28, 1934, who normally work 
only 40 hours per week (Monday thru 
Friday), but who, in view of present 
wartime conditions, are administra- 
tively required to work a regular work- 
week of 6 days, 48 hours, may be paid 
regular straight-time compensation 
(but not overtime) for Christmas Day, 
1943, even though that day falls on 
Saturday—nonwork day under normal 
operation of said 1934 statute for which 
holiday compensation ordinarily would 
not be payable—provided they are in 
a duty or pay status on preceding 
Friday and following Monday. 18 C. 
G. 191; id. 206, distinguished --.-..--.- 

Part time per annum employees—inas- 
much as per annum part time compen- 
sation of employee regularly employed 
part time is computed by multiplying 
per annum salary rate for similar full 
time service based on 360 days per an- 
num by fraction of time actually worked 
by part time employee—which computa- 
tion results in payment of compensation 
for every day of the year, including Sun- 
days and holidays—part time employees 
paid on per annum basis are entitled to 


compensation for Christmas Day, 1943, 
a legal holiday on which they were pre- 
vented from working because office was 
closed on that day._.........-.-------.--- 
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pensation at the overtime rate for 
Saturday, on which no work is per- 


Compensation—Continued. 

Suspension from duty—administrative 
discretion generally—it is within admin- 
istrative discretion to suspend a per 
annum employee on Sundays and with- 
hold, as a disciplinary measure, the com- Leaves of absence: 
pensation he otherwise would have re- Annual: 
ceived for Sundays had he not been sus- Propriety of regulations in derogation of 
pended from working or the opportunity employees’ statutory rights—as na- 
of working on Sundays tional holidays established by Federal 

“When actually employed” employees— statute specifically have been ex- 
intermittent employees appointed on a cluded by act of Mar. 2, 1940, from 
“when actually employed” basis to posi- counting as days of annual or sick 
tions allocated to services and grades leave under leave laws, authority to 
pursuant to the Classification Act, and grant and charge annual or sick leave 
paid on the basis of hourly rates derived for absence on national holiday on 
from per annum rates are entitled to be which employees are required to work 
paid for services rendered on Sundays, by administrative order may not be 
holidays and 3ist day of month accomplished by amendment to leave 

Compensatory time: regulations—which would be legis- 

Charging of, as condition for excusing lating—but may be effected only by 
from work—if employee is excused by amendment of leave statutes 
administrative action from working on a Salary and leave computations: 
holiday declared workday by general Compensation adjustments for over- 
administrative order, there is no author- drawn leave: 
ity under sec. 4.5 of Annual and Sick In computing indebtedness of em- 
Leave Regulations to charge absence to ployee for overdrawn or excess an- 
earned compensatory time—which is nual leave taken over period prior 
granted in lieu of paying additional over- to Jan, 1, 1944, under annual and 
time compensation under sec. 2, War sick leave regulations effective 
Overtime Pay Act of 1943 during period Jan. 1, 1940, through 

Five-day week: Dec. 31, 1943, there is not required 
Postal employees required to work on to be refunded compensation for 

holidays occurring on Saturday—pro- Sundays and holidays occurring 


vision in 39 U. S. Code 118, which 
authorizes and requires granting of 
compensatory time—not overtime 
compensation—to certain classes of 
postal employees for holiday work, 
must yield, insofar as concerns holiday 
falling on Saturday, to provision in 39 
U. 8. Code 832, authorizing payment 
to postal employees during war period 
of overtime compensation for work on 
Saturdays in lieu of compensatory 
time, and, therefore, postal employees 
who are required to work on Saturday, 
Jan. 1, 1944—a holiday—may either be 
granted compensatory time off from 
duty or paid overtime compensation 
for such work. 22 Comp. Gen. 1057, 


day—under secs. 117, 118, and 832, 
Title 39, U. 8. Code, controlling hours 
of work, and overtime compensation 
or compensatory time for work on 
Saturdays, Sundays, and holidays, of 
postal employees, postal employee of 
class entitled to conpensation at over- 
time rate for service required on Satur- 
days as a sixth day of work may not be 
granted compensatory time off from 
duty on Saturday for work on preced- 
ing Sunday or holiday and paid com- 


within the period of excess leave --. 
Under sec. 4.7, Annual and Sick 
Leave Regs. effective Jan. 1, 1944, 
amount required to be refunded by 
employee for overdrawn or excess 
annual leave over period begin- 
ning on or after Jan. 1, 1944, is 
total amount of compensation ac- 
tually paid for entire period of 
overdrawn or excess leave which 
was advanced, including compen- 
sation for Sundays and holidays 
occurring within period of such 


Lump-sum leave payments upon liqai- 


dation or termination of agency— 
in making lump-sum payments for 
accumulated and accrued annual 
leave of Nat. Youth Admin. em- 
ployees separated from service on 
account of liquidation of that 
agency, as authorized under appli- 
cable appropriation acts, such pay- 
ments may not include credit for 
Sundays and holidays__...........-- 
Postal employees generally—while an- 
nual and sick leave may be charged to 
postal employees only on days with- 
in their regular tour of duty, éxclu- 
sive of Saturdays, Sundays and holi- 
days, under 39 U. 8. Code 823, such 
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leave accrues only upon basis of 
fiscal year, including each calendar 


Saturday status for postmasters’ leave 
computation—postmasters are not 
within purview of provisions in 30 
U. 8. Code 832 establishing 40-hour, 
5-day week for postal employees and 
there may not be excluded from the 
computation of their annual and 
sick leave Saturdays “‘or short work- 
week day observed by the com- 
munity other than Saturday” 

Substitute postal employees—in view 
of provisions of 39 U. 8. Code 104 
fixing 2,448 hours of service by stib- 
stitute postal employees as equiva- 
lent to one year’s service of regular 
employee (306 days of 8 hours each), 
a year’s annual and sick leave may 
not be credited to substitute postal 
employees for each 2,024 hours of sub- 
stitute service (365- 8-hour days less 
8 hours for each Saturday, Sunday 
and holiday of the year, which is the 
actual service required per year of 
regular employees). 19 C. G. 177, 


Sick: 


Propriety of regulations in derogation of 
employees’ statuiory rights—as na- 
tional holidays established by Federal 
statute specifically have been excluded 
by act of Mar. 2, 1940, from counting as 
days of annual or sick leave under 
leave laws, authority to grant and 
charge annual or sick leave for absence 
on national holiday on which em- 
ployees are required to work by ad- 
ministrative order may not be ac- 
complished by amendment to leave 
regulations—which would be legis- 
lating—but may be effected only by 
amendment of leave statutes 

Salary and leave computations: 

Compensation adjustments for over- 

drawn leave: ‘ 

In computing indebtedness of em- 
Ployee for overdrawn or excess 
sick leave taken over period prior 
to Jan. 1, 1944, under annual and 
sick leave regulations effective 
during period Jan. 1, 1940, through 
Dec, 31, 1943, there is not required 
to be refunded compensation for 
Sundays and holidays occurring 
within the period of excess leave - - - 

Under sec. 4.7, Annual and Sick 


Compensation adjustments for over- 
drawn leave—Continued. 
or after Jan. 1, 1944, is total amount 
of compensation actually paid for 
entire period of overdrawn or 
excess leave which was advanced, 
including compensation for Sun- 
days and holidays occurring with- 
in period of such leave x 
Saturday status for postmasters’ leave 
computation—postmasters are not 
within purview of provisions in 39 
U. 8. Code 832 establishing 40-hour, 
5-day week for postal employees and 
there may not be excluded from the 
computation of their annual and sick 
leave Saturdays “or short work- 
week day observed by the com- 
munity otherthan Saturday” _____. 


Without pay: 
Salary and leave computations: 


Failure to return to duty on first day of 
year after nonpay status at end of 
prior year—where period of leave 
without pay was applied for in writ- 
ing by permanent employee and ad- 
ministratively approved in advance 
to terminate on Dec. 31, 1943, but 
employee did not return to work 
until Jan. 4, 1944, it is within ad- 
ministrative discretion to grant 
annual leave retroactively effective 
toJan. 3, 1944 (first workday of year), 
and pay employee compensation for 
Jan. 1 and 2—legal holiday and a 
Sunday, respectively—but, ifannual 
leaveis not administratively granted 
retroactively effective, there is no 
authority to pay employee compen- 
sation for Jan. land2__-_.___........ 

Retroactive approval of leave without 
pay—where employee having no 
annual or sick leave to his credit has 
absented himself from work for single 
work day without prior authoriza- 
tion and it is administratively deter- 
mined after his return to duty that 
conditions rendered advance applica- 
tion for leave without pay impracti- 
cable, justifying conclusion that he 
was not “a. w.o.1.,” employee’s pay 
status may be regarded the same as 
though leave without pay had been 
granted in advance and he may be 
allowed pay for non-work day occur- 
ring immediately prior to actual 
return to duty. 16 C, G. 807, dis- 


Leave Regs. effective Jan. 1, 1944, 
amount required to be refunded by 
employee for overdrawn or excess 
sick leave over period beginning on 


Requiring of make-up overtime work as 
condition for excusing from work—if em- 
ployee is excused by administrative action 
from working on a holiday declared work- 
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day by general administrative order, there 
is no authority under sec. 4.50f Annual and 
Sick Leave Regulations to require addi- 
tional overtime work to make up time not 
worked on holiday -...................... 


TAXES: 


Federal: 

Cost-pluscontract liability. See Contracts, 
cost-plus, taz liability. 

Excise—nonexempt Government pur- 
chases generaljy—Gen. Reg. %86—Re- 
vised, Supp. 1, June 6, 1944. 

Exemption certificates—accountabiltiy rec- 
ord procedure—Gen. Reg. 100, Oct. 


Internal revenue—witholding from pay- 
ments to nonresident aliens—Gen. 
Reg. 96, Supp. 3, Mar. 3, 1944._...____ 

Salary deductions: 

Income tax witholding: 

Adjustments for overdrawn leave 
upon separation from service—in- 
debtedness of a former employee for 
overdrawn leave, on and after July 1, 
1943, upon separation from service 
may be recredited to applicable 
salary appropriation by set off 
against retirement fund credit— 
otherwise available for set-off_—only 
to extent of net amount of salary 
(including 5 percent credited for 
retirement), after deduction of 
amount witheld under Current Tax 
Payment Act of 1943, during period 
of overdrawn leave; but in order 
that amount paid from salary ap- 


propriation be fully restored by re- 


crediting, also, amount witheld for 
tax, matter should be referred to the 
Claims Division of this office for 
appropriate action. 22 Comp, Gen. 


Jurisdiction—question of whether 
lump-sum payment, in lieu of un- 
used annual leave, authorized under 
act of July 12, 1943, to be paid Na- 
tional Youth Admin. employees 
upon separation from service due to 
that agency’s liquidation on Jan. 1, 
1944, should be reported to Internal 
Revenue as income in calendar year 
1943 or 1944, and whether such pay- 
ments are subject to witholding tax 
are matters properly for consider- 
ation by Commissioner of Internal 


Nonresident aliens—Gen. Reg. 9%, 
Supp. 3, Mar. 3, 1944 
Salary tables—Gen. Reg. 54, Supp. 


Status of lump-sum leave payments 
upon liquidation or termination of 
agency—question of whether lump- 
sum payment, in lieu of unused an- 

- nual leave, authorized under act of 
July 12, 1943, to be paid National 


Federal—Continued. 
Salary deductions—Continued. 

Income tax withholding—Continued. 
Youth Admin. employees upon sep- 
aration from service due to that 
agency’s liquidation on Jan. 1, 1944, 
should be reported to Internal Rev- 
enue as income in calendar year 
1943 or 1944, and whether such pay- 
ments are subject to witholding tax 
are matters properly for consider- 
ation by Commissioner of Internal 
Revenue; but view of this office is 
that witholding tax should be de- 
ducted from such payments pend- 
ing decision of said Commissioner 


Contract price adjustment: 

Tax inclusive price as affected by sub- 
sequent exemption from tax—even 
though bidder’s quoted. price for 
furnishing supplies to Govt. f. 0. b. 
destination includes amount repre- 
senting Federal property trans- 
portation tax imposed by sec. 620, 
Revenue Act of 1942, provisions of 
Act of Nov. 4, 1943, extending tax 
exemptive provisions of 1942 act to 
amounts paid for transportation of 
property to or from Govt. afford no 
basis for deduction of any amount 
representing said tax from such 
prices where contract contains 
standard ‘Federal taxes’ clause 
providing for increase or decrease in 
contract prices in respect to all sub- 
sequent tax changes “applicable 
directly upon the production, manu- 
facture, or sale of the supplies” 

Transportation tax as being incident 
to OPA ceiling-price change—where 
contract for steel at specified deliv- 
ered prices, not exceeding current 
maximum prices established by 
Office of Price Admin., provides for 
adjustment of contract prices on 
shipments made on and after 
effective date of any maximum price 
changes and applicable price regula- 
tions authorize maximum delivered 
prices to be increased by amount of 
property transportation tax im- 
posed by sec. 620, Revenue Act of 
1942, contractor is entitled to reim- 
bursement of such amounts repre- 
senting said tax as it was required to 
pay on transportation charges inci- 
dent to delivery of steel shipped 
after effective date of tax. 22 C. G. 
13 and iid. 915, distinguished 

Contract reformation for relief of cost- 
plus contractor’s vendor—where sup- 
plemental contract, executed by cost- 
plus contractor and its supplier six 
months after issuance of purchase 
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order and delivery of merchandise, Liability for tax on excess of rate for 
stated, in effect, that it was intended superior accommodations used over 
contractor should pay Federal prop- lowest first-class rate—while Govt. 
erty transportation tax as well as traveler who obtains superior travel 
freight, but neither purchase order nor accommodations by use of transpor- 
evidence shows such was agreement of tation request is required, in view of 
parties prior to issuance of purchase fowest first-class fare limitation of act 
order or delivery of merchandise, of Mar. 3, 1933, to refund difference 
reformation of purchase order to pro- between cost of lowest first-class rate 
vide for reimbursement of tax is by transportation facility used and 
wholly without consideration and may cost of superior accommodations, Fed- 
not be regarded as obligating con- eral transportation tax on such differ- 
tractor, or Govt., to make such pay- ence need not be collected where su- 
perior accommodations are obtained 
Exemption as to travel on transportation in order the better to serve Govt.’s 
request: interest or to effect ecénomy in Govt.’s 
Circuitous route—where employee behalf, rather than for comfort and 
used transportation request for convenience of traveler 
circuitous travel for personal con- Payment-reimbursement, etc., 
venience, he is chargeable with Government travelers: 
amount of Federal transportation Service personnel traveling in mileage 
tax on railroad fare representing status—Navy officers traveling in 
difference between actual] fare and mileage status may not be reim- 
constructive fare had travel been bursed for tax imposed by sec. 3469, 
PRI nina dhipsta chelated o tibdt Interna] Revenue Code, on amounts 
Service personnel in mileage status— paid for transportation of persons, in 
while, in view of Govt.’s exemption, addition to 8 cents per mile allow- 


Page 


payment of transportation tax im- 
posed by sec. 3469, Internal Revenue 
Code, is not required when officers 
traveling in mileage status are fur- 
nished transportation on transporta-. 
tion requests pursuant to act of 
June 12, 1906—for which deduction 
of 3 cents per mile is made from 
officer’s mileage account—there 
would be no legal basis for avoidance 
of tax on sleeping and parlor car 
accommodations by use of trans- 
portation requests, in view of inhibi- 
tion in 1906 act as to furnishing of 
transportation requests for such 
accommodations to officers traveling 
in a mileage status 
Exemption of U. S. as applied to direct 
payment for transportation of contract 
material—where, under cost-plus con- 
struction contract reserving to Govt. 
right to pay freight charges directly 
to common carriers and “to pay di- 
rectly to the persons concerned all 
sums due from the Constructor for 
labor, materials, equipment, or other 
charges,” Govt. makes payment di- 
rectly to transportation concern for 
charges incident to unloading and 
hauling of equipment to plant site, 
amount paid therefor is not subject to 
transportation-of-property tax im- 
posed by sec. 620, Revenue Act of 
1942, which exempts from tax amounts 
paid by U. 8. to carriers or other per- 
sons rendering transportation services 


ance prescribed by sec. 12, Pay Re- 
adjustment Act of 1942, to which 
they are entitled when not furnished 
transportation on transportation re- 
quests pursuant to act of June 12, 


Supporting evidence requirements: 
Employee traveling on official busi- 
ness who procures Pullman ac- 
commodations by cash payment 
may not be reimbursed the amount 
of the tax imposed on transporta- 
tion of persons by Revenue Act of 
1942, in absence of receipt showing 
payment for such accommoda- 
tions, as required by par. 81, Stand- 
ardized Govt. Travel Regs.; but 
receipt need not contain notation 
concerning tax—amount of which 
is computed on amount charged 
for such accommodations. 23 C. 
es eee eOG. <, - 55... .0 250. 
Since receipts are not required by 
par. 81, Standardized Govi.Travel 
Regs., forrailroad and other trans- 
portation fares (except for pay- 
ments in connection with travel 
on extra-fare trains, or sleeping 
car, ete., accommodations), em- 
ployee traveling on official busi- 
ness who procures transportation— 
other than Pullman, etc., accom- 
modations—by payment of cash 
fare of $1 or more, plus applicable 
tax imposed by Revenue Act of 
1942, is not required to obtain re- 
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Transportation tax—Continued. 
Payment-reimbursement, etc., as to 
Government travelers—Continued. 
Supporting evidence requirements— 
Continued. 

ceipt for payment of additional 
amount representing tax in order 
to secure reimbursement therefor - 
Where employee traveling on official 
business procures transportation by 
payment of cash fare of less than $1 
rather than by issuance of transpor- 
tation request, as permitted by par. 
20, Standardized Government Trav- 
el Regulations, and does not execute 
exemption certificate in lieu of pay- 
ment of tax on transportation of per- 
sons imposed by Revenue Act of 
1942, amount of tax so paid properly 
may be considered as part of trans- 
portation expense actually and neces- 
sarily incurred by traveler for which 

reimbursement is authorized 

Set-off. See Se-Of. 


State: 


Federal paymentsinlieuof. See Payments, 
in lieu of tazes. 
Gasoline: 

Government's exemption rights, in gen- 
eral, where legal incidence of tax is not 
on vendee—under Maryland law, legal 
incidence of State gasoline tax is upon 
vendor, and, in view of language in 
Alabama v. King and Boozer, 314 U. 8. 
1, to effect that vendor who sells sup- 
plies to U. 8. is not exempt from pay- 
ment of State tax unless legal incidence 
thereof is upon vendee, payment of 
Maryland tax legally may be required 
of dealer furnishing gasoline in that 
State on or after April 1, 1944—effective 
date of State regulations relative there- 
to—to or for use of U. 8. unless sale is of 
type specifically exempted 

Purchases in Maryland: 

Even though its contract for service 
station deliveries of gasoline to a post 
office in Maryland provides that 
price stipulated therein is “exclusive 
of any and all taxes,”’ contractor is 
not entitled to reimbursement for 
Maryland gasoline tax—legal inci- 
dence of which is on vendor and 
which vendors are required to pay 
on gasoline sold in that State to or for 
use of U. 8. on and after Apr. 1, 1944, 
except under circumstances not here 
involved—in absence of provision in 
contract for payment of amount 
equivalent to tax in addition to price 


Under Maryland law, legal incidence 
of State gasoline tax is upon vendor, 
and, in view of language in Alabama 
v., King and Boozer, 314 U. 8..1, to 


Gasoline—Continued. 

Purchases in Maryland—OContinued. 
effect that vendor who sells supplies 
to U. 8. is not exempt from payment 
of State tax unless legal incidence 
thereof is upon vendee, payment of 
Maryland tax legally may be re- 
quired of dealer furnishing gasoline 
in that State on or after April 1, 
1944—effective date of State regula- 
tions relative thereto—to or for use 
of U. 8. unless sale is of type speci- 
fically exempted 

Mistakes as to legal effect of taxing stat- 
utes—misapprehension by contractor 
and Govt. contracting officer as to legal 
effect of terms of Maryland taxing stat- 
ute, insofar as question of their applica- 
bility to gasoline sold under contract in- 
volved was concerned, must be regarded 
as mutual mistake of law for which this 
office is not required or authorized to 

Reimbursement to vendor in absence of 

specific contract provision-—even though 
its contract for service station deliveries 
of gasoline to a post office in Maryland 
provides that price stipulated therein is 
“exclusive of any and all taxes,” con- 
tractor is not entitled to reimbursement 
for Maryland gasoline tax—legal inci- 
dence of which is on vendor and which 
vendors are required to pay on gasoline 
sold in that State to or for use of U. 8. on 
and after Apr. 1, 1944, except under cir- 
cumstances not here involved—in ab- 
sence of provision in contract for pay- 
ment of amount equivalent to tax in 
addition to price otherwise fixed 


TELEPHONES: 
Amplifying devices for use by deaf employ- 


ees—appropriation availability—while it is 
established rule that cost of special equip- 
ment to enable employee to qualify for 
performance of official duties constitutes a 
personal expense and, as such, is not pay- 
able from appropriated funds, in view of 
present difficulty of securing qualified em- 
ployees, rental by Treasury Dept. of am- 
plifying device to be attached to official 
telephone as means of obtaining best re- 
sults from employee handicapped by deaf- 
ness may be considered necessary for ex- 
peditious and satisfactory performance of 
Govt. business, and, therefore, rental 
thereof is proper charge against Depart- 
ment’s appropriation 


Pay stations—revenues—collection and dis- 


position—pay stations in Government 
plant leased to cost-plus contractor—where 
Government-owned naval ordnance plant 
was leased to contractor at rental of $1 per 
annum under contract which, gave con- 
tractor “‘complete supervision and opera- 
tion of the plant’”’ but specifically pro- 
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“exclusive benefit of the Government,” 
commissions accruing from pay tele- 
phones installed at plant for convenience of 
contractor’s personnel represent income 
incident to use of said Govt, building, and, 
therefore, should be deposited into Treas- 
ury as miscellaneous receipts in accord- 
ance with sec, 3617, R. S., rather than 
applied in reduction of gross contract cost __ 
TIME; 
Compensatory. See Sundays and Holidays, 
compensatory time. 
TRANSPORTATION: 
Baggage. See Transportation, household ef- 
fects. 
Bills of lading: 
Accountability record procedure—Gen. 
Reg. 100, Oct. 4, 1943,..........------ 
Government—forms and procedure for 
use—extension of time for use of old 
forms—Gen, Reg. 97, Supp. 1, Dec. 8, 


Status as contract for transportation or 
receipt of goods—while in some instances 
bills of lading may constitute not only 
receipt for goods involved but, also, 
contract for their transportation, where 
transportation of goods is accomplished 
pursuant to previously executed con- 
tract, bills of lading are merely receipt 
for goods to be transported and pay- 
ments for individual services would be 
for consideration as being made under 
previously executed master contract 
rather than under particular bill of 
lading covering service 

Dependents: 

Additional change of station prior to com- 
pletion of travel to first new station— 
illness precluding travel to first new 
station—-where, due to sickness, de- 
pendent wife of Navy enlisted man was 
precluded from traveling to his new per- 
manent station prior to receipt of order 
involving another permanent change of 
station, which latter order was issued 
more than sixty days after first order, 
payment of travel expenses of dependent 
is limited, under sec. 12, Pay Readjust- 
ment Act of 1942, and Navy Travel In- 
structions, to conmercial cost of trans- 
portation from last permanent station 
to ultimate new station 

General effect of par. 6, sec. 12, Pay Re- 
adjustment Act of 1942—authorization 
contained in par. 6, sec. 12, Pay Read- 
justment Act of 1942, respecting trans- 
portation for dependents of retired per- 
sonnel and members of Reserve com- 
ponents of military, naval, etc., services 
goes no further than to continue author- 
ization contained in Fourth Suppl. Natl. 
Defense Appro. Act, 1941 and Naval 
appropriation acts of 1942 and 1943 for 
transportation for dependents of retired 


598796—44—-vol. 23-75 


and Reserve officers and enlisted men of 
the Navy when ordered to active duty 
(other than training) and upon release 
therefrom 


On discharge: 


Regular service personnel, in general— 
transportation, at Government ex- 
pense, from last duty station to home 
for dependents and household effects 
of officers and enlisted men of Regular 
Navy upon their discharge from serv- 
ice is not authorized by sec. 12, Pay 
Readjustment Act of 1942 

Reservists discharged without release 
to inactive status—where Naval re- 
servists, including enlisted reservists 
retained on active duty beyond periods 
of their enlistments, are discharged 
while on active duty rather than re- 
leased to an inactive status, either be- 
cause of disability incurred in line of 
duty or for other reasons not due to 
their own misconduct, sueh discharges 
may be considered tantamount to re- 
lease from active duty so as to en- 
title them, in proper cases, to trans- 
poration for dependents and house- 
hold effects from last duty station to 
home, authorized by sec. 12, Pay Re- 
adjustment Act of 1942, in connection 
with release from active duty 


On release from active duty—Navy en- 


listed men transferred t~ reserve com- 
ponent—place to which entitled— 
“home”’ to which Regular Navy enlisted 
men transferred to reserve component 
and subsequently released from active 
duty are entitled to transportation for de- 
pendents at Government expense, under 
sec. 12, Pay Readjustment Act of 1942, is 
home or official residence of record, and 
where dependents travel to home which 
man elects upon release from active duty, 
rather than to home or official residence 
of record, cost to Govt. for transportaticn 
may not exceed what it would have cost 
had travel been to such home or official 
residence of record 


War-casualty situations: 


Casualty occurring during duty assign- 
ment within U. S.—in view of provision 
in sec. 1 (a), act of Mar. 7, 1942, defining 
term‘‘person” as used therein as in- 
cluding commissioned officers wherever 
serving, fact that Army officer was 
serving in U.S. at time he was killed as 
result of military operation would not 
necessarily, of itself, preclude payment 
of transportation authorized under sec. 
12 of said act for dependents of persons 
on active duty who are killed as the re- 
sult of ‘‘military or naval operations.”’- 

Commutation generally —authorization 
in see, 12, act of Mar. 7, 1942, for trans- 
portation of dependents of persar< 
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War-casualty situations— Continued. 
officially reported injured, dead, miss- 
ing, etc., is for furnishing of transporta- 
tion to such dependents and not pay- 
ment of commuted allowance, and, 
therefore, where dependents travel at 
own expense, allowance for transporta- 
tion may not exceed amount expended 
by them for transportation; nor may it 
exceed amount it would have cost 
Govt. to have furnished transporta- 
tion. 22 Comp. Gen. 403, modified __. 

Devth incident to training activities— 
Army officer who, at time of death or 
injury resulting in death, was engaged 
in training activities to render himself 
or others fit for combat service—duties 
directly connected with military or 
warlike, as distinguished from admin- 
istrative, functions of War Dept.—may 
be regarded as having died as result of 
“military * * * operations” within 
meaning of sec. 12, act of Mar. 7, 1942, 
authorizing transportation for depend- 
ents of any person on active duty who 
is officially reported as injured, dead, 
or missing as the result of military or 
naval operations, ete. 21 C. G. 1090, 
GRE. 0 nonce ei cee e- 

General purpose of authorizing legisla- 
tien—while term ‘‘military or naval 
operations” as used in sec. 12, act of 
Mar. 7, 1942, in connection with trans- 
portation of dependents of casualty 
personnel, does not lend itself readily 
to absolute definition, purpose of act 
was with respect to persons engaged in 
military or naval operations incident 
to actual warfare—operations against 
an enemy—but that does not neces- 
sarily mean that the injury or death 
must have been incurred in actual 

Women’s Army Corps members’ rights, in 
general: 

Children—Women's Army Corps mem- 
ber, otherwise entitled to transporta- 
tion for dependents authorized by sec. 
12, Pay Readjustment Act of 1942, and 
sec. 4, act of June 5, 1942, is entitled to 
transportation for her unmarried child 
under 21 years of age, if father of child 
fs deceased and member is not re- 
married, or if child isin fact dependent 
on her for hissupport-_................- 

Husband—W omen’s Army Corps mem- 
ber is not entitled to transportation at 
Government expense for her husband, 
whether or not he is dependent in fact 
upon her, under sec. 4, act of June 5, 
1942, and sec. 12, Pay Readjustment 

Husband and wife both serving in or 

with military, naval, etc., forces— 

effect of waiver by one of allowance in 
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Women’s Army Corps members’ rights, in 

general—Continued. 

own right—a waiver by a member of 

the Women’s Army Corps or by her 

husband, who is a member of the 

armed services, of the statutory right 

to allowances (renta), quarters, or 

transportation for dependents) will not 

be recognized by this office as having 

any effect upon the benefits authorized 

by the statutes for the spouse in whose 

favor the waiver is attempted__.______ 

Parents—Women’s Army Corps mem- 

ber, otherwise entitled to transporta- 





tion for dependents authorized by sec. 
12, Pay Readjustment Act of 1942, 
and sec. 4, act of June 5, 1942, is en- 
titled to transportation for her father or 
mother in fact dependent on her for 
ere... 
Enlisted men—change of station—transfer 
of organization during absence from 
station—Navy enlisted men who are 
absent from their station—whether on 
authorized leave, absence over leave, or 
absence without leave—when their or- 
ganization is transferred, and who return 
to station from which absence began, are 
not, by reason of such absence, deprived of 
their right to transportation from old to 
new station at Govt. expense....._.....___- 
Fares—telated transportation and traveling 
expense matters. See Transportation, re- 
quests; Traveling E.penses, fares; Receipts, 
trareling eipenses. 
Household effects: 

Excess cost—motor van shipment—con- 
tract rate in excess of published tariffe— 
where civilian employee, in personally 
arranging for transportation of his 
household effects upon change of station, 
determines lowest available motor van 
charge by securing competitive bids, 
rather than by alternative method of 
consulting published tariffs as per- 
mitted by par. 5, E. O. No. 9122, issued 
pursuant to uniform household effects, 
transportation statute of Oct. 10, 1940, 
and contract for such shipment is 
awarded to lowest bidder, employee 
may not be charged with difference be- 
tween lowest bid and lowest available 
tariffrate. 22 C. G. 503, distinguished -- 

On discharge: 

‘ Regular service personnel, in general— 
transportation, at Government ex- 
pense, from last duty station to home 
for dependents and household effects 
of officers and enlisted men of Regular 
Navy upon their discharge from 
service is not authorized by sec. 12, 
Pay Readjustment Act of 1942 


Reservists discharged without release 
to inactive status—where Naval re- 
servists, including enlisted reservists 
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retained on active duty beyond pe- 
riods of their enlistments, are dis- 
charged while on active duty rather 
than released to an inactive status, 
either because of disability incurred in 
line of duty or for other reasons not 
due to their own misconduct, such 
discharges may be considered tanta- 
mount to release from active duty so 
as to entitle them, in proper cases, to 
transportation for dependents and 
household effects from last duty sta- 
tion to home, authorized by sec. 12, 
Pay Readjustment Act of 1942, in con- 
nection with release from active 


Reporting to new station as requisite for 
transportation at Govt. expense—act of 
Oct. 10, 1940, and Executive regulations 
issued thereunder, governing payment 
of expenses of transportation of house- 
hold goods of civilian employees trans- 
ferred from one official station to an- 
other for permanent duty, contemplate 
that employee report to new official 
station; hence, transportation of house- 
hold goods at Govt. expense, incident to 
paper transfer of official stations made 
solely for purpose of administrative 
record of employee who has left civilian 
position and entered active military or 
naval service, is not authorized while he 
is in military service 

Restoration to civilian service after mili- 
tary service: 

See, also, related matters under Trans- 
portation, household effects, transfer of 
civilian station during employee's ab- 
sence on military, naval, etc., duly. 

Time limitations. See Transportation, 
household effects, time limitations. 

Return from overseas station for induc- 
tion into military service: 

Neither act of June 26, 1943, authorizing 
Sec. of Navy to move dependents and 
household effects of personnel of naval 
establishments on duty outside conti- 
nental U. 8., and in Alaska, at Govt. 
expense, nor see. 201 (b), Independent 
Offices Appro. Act, 1944, relating to 
shipment of household goods of civilian 
employees, is applicable to authorize 
payment of expense of returning 
household goods of contract employee 
in Alaska who was required to return 
to U. 8. by reason of induction into 
military service 

Where contract of employment required 
service in Alaska for two-year period 
and contained provision for trans- 
portation of employee’s household 
goods to and from Alaska, from and 
to place of acceptance of employment 
in U. 8., transportation at Govt. ex- 


tion into military service—Con, 

pense of employee’s household goods 
back to U. 8. prior to expiration of 
contract period due to employee’s in- 
duction into military service—rather 
than as incident to transfer of official 
station or termination of contract of 
employment—is not authorized under 
uniform transportatiou-of-household- 
effects statute of Oct. 10, 1940, and Ex- 
ecutive regulations thereunder 


Shipment to points other than new sta- 


tion: 

Shipment at Govt. expense of trans- 
ferred employee’s household effects to 
other than his new station or adjacent 
point to which he will commute— 
situation for which Executive regula- 
tions issued pursuant to act of Oct. 
10, 1940, do not specifically provide— 
should be permitted only when con- 
ditions of war emergency make it im- 
practicable for his family to accom- 
pany him to his new station 

Uniform _ transportation-of-household- 
effects statute of Oct. 10, 1940, and 
Executive regulations thereunder, 
while not specifically authorizing 
shipment of household goods of trans- 
ferred employee to point other than 
new station (22 Comp. Gen. 478), do 
not preclude shipment at Govt. ex- 
pense where, incident to authorized 
change of station, employee establishes 
his home at intermediate point between 
old and new stations 

Where conditions of war emergency 
make it impracticable for transferred 
employee’s family to accompany him 
to his new station, his household effects 
may be shipped in accordance with 
act of Oct. 10, 1940, and Executive reg- 
ulations thereunder, to some inter- 
mediate point which need not neces- 
sarily be on geographic line between 
old and new stations, but may be on 
or near the transportation route gener- 
ally utilized between such stations 
and to which goods may be shipped at 
lesser cost to Govt. than had they been 
transported to new station 

Where, due to difficulty of procuring 
living accommodations in Brazil, em- 
ployee whose station was transferred 
from Costa Rica to Brazil wishes to 
establish home for his family at Bristol, 
Va.—intermediate point on route uti- 
lized generally by public for transpor- 
tation of household effects between 
Costa Rica and Brazil via New Or- 
leans and New York—cost of trans- 
portation of employee’s household 
effects from Costa Rica to Bristol, Va., 
may be charged to appropriation other- 
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Shipment to points other than new sia- 
tion—Continued. 

wise available for transportation of 
household effects in accordance with 
act of Oct. 10, 1940, and Executive 
regulations thereunder__.............. 
Where, due to present difficulty of ob- 
taining transportation to Hawaii for 
dependents and household effects em- 
ployee whose station was transferred 
from point in-U. 8. to Hawaii estab- 
lished his home at intermediate point 
in U.S. no objection will be made by 
this office to payment from available 
appropriation of expenses of trans- 
porting household effects to interme- 
diate point, in accordance with act of 
Oct, 10, 1940, and Executive regula- 


Time limitations: 

Computation of limitation period—em- 
ployees on military, naval, etc., duty at 
time of civilian station change—where 
paper transfer of employee's official 
station was made while he was on fur- 
lough from his civilian position to per- 
form active military service, ‘‘effec- 
tive date of transfer of the employee”’ 
within meaning of sec. 12, E. O. No. 
8588, as amended, issued pursuant to 
act of Oct. 10, 1940, authorizing ship- 
ment of household goods upon trans- 
fer of official stations to be made within 
six months of such effective date, is 
date transfer is consummated by en- 
trance on duty at new station upon 
reemployment after military duty in 
accordance with applicable statute, 
and employee would have six months 
from date of reemployment to effect 
shipment of household goods at Govt. 


Extensions: 

Employees on military, naval, etc., 
duty—sec. 12, E. O. No. 8588, as 
amended, issued pursuant to act of 
Oct. 10, 1940, authorizing in case of 
civilian employee furloughed for 
duration of military or naval duty 
extension of six-month period within 
which shipments of household 
goods upon transfer of official sta- 
tions are required to begin, relates 
only to cases where transfer of official 
station already has taken effect and 
employee has entered upon active 
military or naval duty within six 
months immediately following effec- 


Reextensions generally—provision in 
sec, 12, uniform transportation-of- 
household-effects regulations, requir- 
ing that shipment of a civilian 
employee’s effects upon permanent 
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Extensions— Continued. 

transfer of station shall begin within 
6 months of effective date of such 
transfer unless extension—not ex- 
ceeding two years—shall be ap- 
proved within 6 months’ period, was 
intended to require only that, if ship- 
ment is to be delayed over 6 months, 
one extension be granted within 6 
months’ period, and that there may 
be further extension within life of 
first extension 


Transfer of civilian station during em- 


ployee’s »bsence on military, navel, 
ete., duty: 

Transfer effective date—where paper 
transfer of employee's official station 
was made while he was on furlough 
from his civilian position to perform 
active military service, “effective date 
of transfer of the employee” within 
meaning of sec, 12, E. O. No. 8588, as 
amended, issued pursuant to act of 
Oct. 10, 1940, authorizing shipment of 
household goods upon transfer of 
official stations to be made within six 
months of such effective date, is date 
transfer is consummated by entrance 
on duty at new station upon reem- 
Ployment after military duty in ac- 
cordance with applicable statute, and 
employee would have six months from 
date of reemployment to effect ship- 
ment of household goods at Govt. 


Transportation of effects prior to report- 
ing at new civilian station: 

Act of Oct. 10, 1940, and Executive 
regulations issued thereunder, gov- 
erning payment of expenses of trans- 
portation of household goods of 
civilian employees transferred from 
one official station to another for 
permanent duty, contemplate that 
employee report to new official sta- 
tion; hence, transportation of house- 
hold goods at Govt. expense, incident 
to paper transfer of official stations 
made solely for purpose of adminis- 
trative record of employee who has 
left civilian position and entered 
active military or naval service, is 
not authorized while he is in military 

Under act of Oct. 10, 1940, and Execu- 
tive regulations issued pursuant 
thereto, civilian employee whose 

Official station was changed by paper 

transfer while he was on active mili- 

tary duty may not, upon reemploy- 

ment in his civilian position and 
entrance on duty at new station be 
reimbursed for expenses incurred in 
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etc., duty—Continued. 
Transportation of effects prior to report- 
ing at new civilian station—Con. 
transporting his household goods to 
new station prior to such reemploy- 
ment and entrance on duty 
Midshipmen: 

Revocation of appointment of illegally 
appointed person—person illegally ap- 
pointed midshipman at Naval Academy 
whose appointment is subsequently re- 
voked may not be regarded as “‘dis- 
charged midshipman” within the 
meaning of Naval Appropriation Act, 
1944, authorizing transportation in kind 
and subsistence for discharged midship- 


Circumstances of separation under which 

furnishing is authorized: 

Midshipmen separated from Naval 
Academy by reason of honorable dis- 
charge (given to graduates not com- 
missioned due to lack of vacancies), 
discharge under honorable condi- 
tions (given midshipmen found 
physically disqualified for continu- 
ance of Naval Academy), or discharge 
for ‘‘Inaptitude”’ on graduation, may 
be furnished transportation and sub- 
sistence to their homes under pro- 
vision in Naval Appropriation Act, 
1944, authorizing transportation in 
kind and subsistence for discharged 
midshipmen 

Primary purpose of provision in Naval 
Appropriation Act, 1944, authorizing 
“transportation in kind and subsis- 
tence to discharged midshipmen” is 
toreturn to their homes midshipmen 
involuntarily separated from Naval 
Academy, and was intended to ex- 
tend such benefits to cases where 
separation is initiated by or at in- 
stance of Govt., even though referred 
to as dismissal or resignation, but not 
to cases where separation is to be re- 
garded as at the instance of the mid- 


Resignation of midshipman from 
Naval Academy for deficiency in 
studies, following recommendation 
by Academic Board, or dismissal as 
required by law, may be regarded as 
separation initiated by and at in- 
stance of Govt. rather than midship- 
man, so as to entitle such midship- 
man to subsistence and return trans- 
portation to his home under pro- 
vision in Naval Appropriation Act, 
1944, authorizing transportation in 
kind and subsistence for discharged 
PINs oe rancs:'ycbicebtowinceke 


which furnishing is authorized— 
Continued. 

Voluntary resignation of midshipman 
trom Naval Academy must be re- 
garded as a resignation predicated on 
request and for convenience of mid- 
shipman rather than at instance of 
Govt., and, therefore, such midship- 
man may aot be furnished subsis- 
tence and return transportation to 
his home as authorized under Naval 
Appropriation Act, 1944, for ‘‘dis- 
charged midshipmen” 


Scope of statutory authorization for fur- 


nishing, in general—primary purpose 
of provision in Naval Appropriation 
Act, 1944, authorizing “‘transportation 
in kind and subsistence to discharged 
midshipmen”’ is to return to their 
homes midshipmen involuntarily sep- 
arated from Naval Academy, and was 
intended to extend such benefits to 
cases where separation is initiated by 
or at instance of Govt., even though 
referred to as dismissal or resignation, 
but not to cases where separation is to 
be regarded as at the instance of the 


Act of June 15, 1943, abolishing trust 
fund, “Navy fines and forfeitures,”’ 
and providing that, effective July: 1, 
1943, annual appropriations for 
“Pay, subsistence, and transporta- 
tion, Navy,” or “Pay, Marine 
Corps” shall be available for neces- 
sary personal allowances of prison- 
ers during confinement, does not 
contemplate that transportation ex- 
penses of general court-martial 
prisoners—as distinguished from 
discharged prisoners—should be 
charged to appropriation other than 
one regularly provided for such ex- 
penses, that is, ‘“Miscellaneous Ex- 
penses, Navy,” and, therefore, costs 
of transportation of Navy and Ma- 
rine Corps general court-martial 
prisoners should continue to be 
charged to “Miscellaneous Ex- 


Expenses of transportation of general 


court-martial prisoners—as. distin- 
guished from expenses of transporta- 
tion for discharged prisoners—have 
for many years been considered as 
direct expenses of prison administra- 
tion for which Navy appropriations 
providing funds for payment of ex- 
penses of prisoners and prisons have 
been available 
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TRANSPORTATION — Continued. 
Requests: 
Accountability record procedure—Gen. 
Reg. 100, Oct. 4, 1943 
Use by service personne! in mileage status 
for sleeping and parlor car accommoda- 
tions—while, in view of Govt.’s exemp- 
tion, payment of transportation tax im- 
posed by sec. 3469, Internal Revenne 
Code, is not required when officers 
traveling in mileage status are furnished 
transportation on transportation §re- 
quests pursuant to act of June 12, 1906— 
for which deduction of 3 cents per mile 
is made from officer's mileage account— 
there would be no legal basis for avoid- 
ance of tax on sleeping and parlor car 
accommodations by use of transporta- 
tion requests, in view of inhibition in 
1906 act as to furnishing of transporta- 
tion requests for such accommodations 
to officers traveling in a mileage status _- 
Use on other than carrier named in re- 
quest—procedure to be followed to en- 
title carrier to payment—Circ. Letter 
A-14235, July 15, 1943. 
Taxes—Federal. See Tares, Federal, trans- 
portation taz. 
Tickets—related traveling expense matters. 
See Traveling Expenses, fares. 
TRAVEL ALLOWANCE: 
Accrual date, generally—right of enlisted 
men to travel allowance upon reenlistment 


or extension of enlistment accrues, if at all, 


on effective date of reenlistment or exten- 


Appropriation available upon final discharge 
after having been released from one serv- 
ice branch to enlist in another—where, due 
to transfer of Army activity to jurisdiction 
of Navy, Army enlisted man was dis- 
charged during term of enlistment with 
express understanding he would enlist im- 
mediately in Navy, travel allowance pay- 
able when finally discharged or released 
from active duty is chargeable to Navy 
appropriation then available for payment 
of travel allowance to other enlisted men of 
Navy upon discharge or release from active 
duty 

Discharge for purpose of continuance in 
service in different status, generally— 
enlisted personnel discharged prior to date 
of normal termination of enlistment con- 
tracts for purpose of releasing them from 
contracts of enlistment to allow their con- 
tinuance in military service in different 
status may not be considered as discharged 
under conditions entitling them to travel 
allowance provided by sec. 126, National 
Defense Act of 1916, as amended 

Discharge or enlistment extension during 

temporary promotion : 

Navy enlisted man who, in good faith and 
without knowledge of prior appointment 
as temporary warrant officer under act 
of July 24, 1941, extended his enlistfnent 


INDEX DIGEST 


Page | TRAVEL ALLOWANCE—Con. 


Discharge or enlistment extension during 
temporary promotion—Continued. 
during interval between date of issuance 
of temporary appointment and date of 
actual acceptance thereof, may elect to 
receive either pay and allowances, in- 
cluding reenlistment and travel allow- 
ances, of his enlisted grade up to date he 
actually accepted temporary appoint- 
ment, or pay and allowances of his 
temporary grade or rank from date of his 
appointment thereto as authorized by 

sec. 5, act of June 30, 1942. 21 C. G. 991; 

22 id. 548, distinguished... ._......_._._. 

Where Navy enlisted man extended his en- 
listment while serving as temporary of- 
floer under act of July 24, 1941, and sub- 
sequently reverted to his permanent 
enlisted status upon revocation of tem- 
porary appointment, such reversion does 
not retroactively operate to entitle him, 
as of date within tenure of temporary 
office, to travel allowance which on date 
of enlistment extension was denied to 
him by provision in sec. 7(a) of said act 
limiting persons holding temporary 
commissions under act to pay and al- 
lowances authorized for position tem- 
porarily occupied. 23 C. G. 37, dis- 

Discharge to reenlist, generally—enlisted 
personnel discharged prior to date of nor- 
mal termination of enlistment contracts for 
purpose of reenlisting may not be con- 
sidered as discharged under conditions 
entitling them to travel allowance pro- 
vided by sec. 126, National Defense Act of 
1916, as amended _. ._ .- 

Effect of emergency and wartime detention- 
in-service authority—Marine Corps Re- 
servists generally—in view of provisions of 
ALNAV 64, dated June 18, 1941, that 
thereafter Marine Corps Reservists enlist- 
ing, reenlisting or extending their enlist- 
ments be required to agree to continue in 
service for duration of war, Marine Corps 
Reservists who enlisted, reenlisted or 
extended their enlistments prior to June 
18, 1941, and who had not agreed to serve 
for such period, upon discharge and re- 
enlistment, are entitled under act of Dec. 
14, 1942, to travel allowance authorized 
therein from place of discharge and reenlist- 
ment to place from which ordered to active 
duty, but other Marine Corps Reservists 
who are not permitted to be discharged 
and reenlisted are not entitled to said 
I oi a iin cceiess 

Place to which entitled: 
Final! discharge after having been released 

from one service branch to enlist in 
another: 

Enlisted personnel discharged prior to 
date of normal termination of enlist- 
ment contracts for purpose of releasing 
them from contracts of enlistment to 
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from one service branch to enlist in 
anot her—Continued. 

allow their continuance in military 
service in different status are, upon 
eventual discharge and complete sep- 
aration from service, entitled to travel 
allowance to place of entry into service 
under original enlistment, if discharge 
is of nature otherwise entitling them 
to such allowance_...................- 
Where, due to transfer of Army activity 
to jurisdiction of Navy, Army enlisted 
man was discharged during term of 
enlistment for purpose of immediately 
enlisting in Navy, service as Navy 
enlisted man is to be regarded, so far as 
travel rights are concerned, as continu- 
ation of enlisted service under original 
term of enlistment, so that, upon 
ultimate discharge or release from 
active duty with Navy, he is entitled 
under sec. 126, National Defense Act of 
1916, as amended, to travel allowance 
from place of discharge or release to 
place to which entitled had he con- 
tinued to serve in Army until finally 
discharged or released from active duty. 
Final discharge from extended enlistment 
or reenlistment—enlisted personne! dis- 
charged prior to date of normal termina- 
tion of enlistment contracts for purpose 
of reenlisting are, upon eventual dis- 
charge and complete separation from 
service, entitled to travel allowance to 
place of entry into service under original 
enlistment, if discharge is of nature other- 
wise entitling them to such allowance--- 
Piace from which ordered to active duty, 
rather than place of enlistment, as con- 
trolling reservists’ rights—under sec. 
126, National Defense Act, as amended 
by act of Dec. 14, 1942, authorizing travel 
allowance to enlisted men of Naval 
Reserve upon discharge, relief, or release 
from active duty from place of discharge, 
ete., to place from which ordered to ac- 
tive duty, payment of said allowance is 
authorized to place of acceptance for 
enlistment only if such place is ‘‘place 
from which ordered to active duty’’ - ._- 
Place to which active-duty orders are 
addressed as “place from which or- 
dered to active duty”—under sec. 126, 
National Defense Act, as amended by 
act of Dec. 14, 1942, authorizing travel 
allowance to Naval Reserve enlisted 
men upon discharge, relief, or release 
from active duty from place of discharge, 
etc., to place from which ordered to 
active duty, place to which orders to 
active duty are addressea, if such place 
is bona fide address of reservist at the 
time, may be regarded as “the place 
from which ordered to active duty”’___ - 


active duty and subsequently released: 
Enlisted man of Regular Navy who was 
transferred to Fleet Reserve at expi- 
ration of enlistment and retained on 
active duty, upon such transfer, is 
entitled to travel allowance author- 
ized by sec, 126, National Defense Act, 
as amended, from place of such trans- 
fer to place of acceptance for enlist- 
ment, and, upon subsequent release 
from active duty after transfer, is en- 
titled under act of Dec. 14, 1942, fur- 
ther amending said section 126, to 
travel allowance from place of release 
to place at which the transfer to the 
Fleet Reserve was effected_...._.__.- 
Enlisted man of Regular Navy who was 
transferred to Fleet Reserve at other 
than expiration of enlistment and re- 
tained on active duty, upon subsequent 
release from active duty, may be paid 
travel allowance authorized by the act 
of Dec. 14, 1942, from place of release to 
“the place from which ordered to ac- 
tive duty’’—place at which accepted 
for last enlistment—rather than to 
place at which transfer to Fleet Re- 
serve was effected __- piensa sb 
Rights of reservists as affected by whether 
ordered to active duty before or after 

August 27, 1940—provision in act of Dec. 

14, 1942, amending sec. 126, National De- 

fense Act, as amended, that “from and 

after August 27, 1940,” upon discharge, 
relief, or release from active duty, Naval 

Reserve enlisted men shall be entitled to 

travel allowance authorized therein, relates 

to discharge, relief, or release from active 
duty rather than to enlistment or call to 
active duty, and, therefore, transferred 
member of Fleet Reserve who was re- 
called to active duty before, on, or after 

Aug. 27, 1940, and discharged, relieved or 

released from active duty on or after that 

date is entitled to said travel allowance -- 
Transfer to Fleet Reserve: 

Transfer at expiration of enlistment and 
retention on active duty—enlisted man 
of Regular Navy who was transferred to 
Fleet Reserve at expiration of enlist- 
ment and retained on active duty, upon 
such transfer, is entitled to travel allow- 
ance authorized by sec, 126, National De- 
fense Act, as amended, from place of such 
transfer to place of acceptance for enlist- 
ment, and, upon subsequent release from 
active duty after transfer, is entitled un- 
der act of Dec. 14, 1942, further amending 
said section 126, to travel allowance from 
place of release to place at which the 
transfer to the Fleet Reserve waseffected_ 

Transfer at other than exniration of 
enlistment and retention on active 

117 duty—enlisted man who was trans- 
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ferred to Fleet Reserve at other than ex- 
piration of his enlistment, either prior or 
subsequent to August 27, 1940, and re- 
tained on active duty is not entitled, 
upon such transfer, to travel allowance 
authorized by act of Dec. 14, 1942 
(amending sec. 126 of the National De- 
fense Act, as amended), for members of 
Naval Reserve—which includes mem- 
bers of Fleet Reserve—‘‘upon discharge 
or relief, or release from active duty.”’ 
Women’s Army Auxiliary Corps personnel: 
Entitlement on transfer to Women’s Army 
Corps—under act of July 1, 1943, estab- 
lishing Women’s Army Corps as com- 
ponent of Army of the United States, 
and providing that enlistment therein 
shall terminate service in Women’s 
Army Auxiliary Corps, termination of 
service in Women’s Army Auxiliary 
Corps brought about, in effect, by trans- 
fer to Women’s Army Corps, is not “dis- 
charge or relief or release’ from active 
duty within meaning of sec. 126, Na- 
tional Defense Act of 1916, as amended, 
entitling members of Women’s Army 
Auxiliary Corps, upon transfer and en- 
listment in the Women’s Army Corps, 
to payment of travel allowance author- 
ized by said section for Army enlisted 


In general—under act of May 14, 1942, es- 
tablishing the Women’s Army Auxiliary 
Corps, and regulations issued there- 
under, assimilating trave) allowance for 
members of said Corps to that of mem- 
bers of Enlisted Reserve Corps, enrolled 
members of Women’s Army Auxiliary 
Corps were entitled, upon discharge, to 
travel allowance as provided in sec. 126, 
National Defense Act, as amended by 
act of Dec. 14, 1942 

Women’s Army Corps personnel: 

In general—former member of Women’s 
Army Auxiliary Corps whose service in 
that organizatior was terminated by er- 
listment in Women’s Army Corps pur- 
suant to act of July 1, 1943, may be paid 
upon discharge from Women’s Army 
Corps under circumstances which would 
entitle Army enlisted man to travel al- 
lowance under sec. 126, National De- 
fense Act of June 3, 1916, as amended, 
travel allowance authorized by said sec- 
tion computed on distance from place of 
discharge to place of acceptance for en- 
roliment in Women’s Army Auxiliary 
Corps, rather than to the place at which 
enlisted in Women’s Army Corps. - -_-.- 

Places to which entitled on discharge— 
former Women’s Army Auxiliary Corps 
members—former member of Women’s 
Army Auxiliary Corps whose service in 
that organization was terminated by en- 
listment in Women’s Army Corps pur- 


suant to act of July 1, 1943, may be paid 
upon discharge from Women’s Army 
Corps under circumstances which would 
entitle Army enlisted man to travel al- 
lowance under sec. 126, National De- 
fense Act of June 3, 1916, as amended, 
travel allowance authorized by said 
section computed on distance from place 
of discharge to place of acceptance for 
enrollmert in Women’s Army Auxiliary 
Corps, rather than to the place at which 
enlisted in Women’s Army Corps 


TRAVELING EXPENSES: 
See, also, related matters under headings: 


Mileage; Subsistence, 


Air travel: 


Travel by privately owned aircraft: 

Appropriation for aircraft hire as au- 
thorizing reimbursement for travel by 
privately owned aircraft—authoriza- 
tion contained in Departments of 
State, Justice and Commerce Appro- 
priation Act, 1944, for hire of aircraft 
by Administrator of Civil Aero- 
nautics Adm. does not authorize 
rental contract for hire of private plane 
of officer of C. A. A. for use in connec- 
tion with his official travel at specified 
rate per flight-hour, as such arrange- 
ment does not involve rental of plane 
for general administration of office of 
Administrator as contemplated by 
said act, but merely reimbursement 
to officer for expense of his transporta- 
tion in privately owned plane 

Payment basis, in general—under ex- 
isting laws and Stan. Govt. Travel 
Regs., reimbursement to employee 
for use of privately owned airplane in 
connection with his official travel is 
authorized only on actual expense 
basis pursuant to properly issued 
travel order, and, therefore, commuta- 
tion of such expenses may not be made 
under contract authorizing reimburse- 
ment at specified rate per flight-hour, 
or upon mileage or other basis 


Appropriation availability—fiscal year lim- 


itation matters. See Appropriations, fis- 
cal year. 


Authority to allow items not provided for 


under Standardized Government Travel 
Regulations—under Standardized Govt. 
Travel Regs. it is not within discretion of 
official traveler, head of department, or 
this office to allow travel expense items— 
even necessary items—not provided for 
by said regulations 


Certificates: 


Execution by other than traveler: 
Authority, in general—under par. 92, 
Standardized Govt. Travel Regs., 
as amended, providing that any per- 
son rendering expense account con- 
taining reimbursement items must 
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TRAVELING EXPENSES—Con. 
Certificates—Continued. 

Execution by other than traveler—Con. 
certify that account is just and true, 
only “‘person’”’ who legally may certify 
to items of traveling expenses of 
civilian employee is employee who 
performed travel. 22 C G. 258, dis- 
Soest dose cccee ke 

Authority under powers of attorney. 
See Powers of Attorney, traveling ez- 
pense voucher certification. 

U. S. attorneys’ and assistants’ expense 
accounts generally—effect of provisions 
of sec. 3, act of Dec. 24, 1942, authorizing 
U. 8. marshals to pay travel expense 
accounts of U. 8. attorneys and their 
assistants ‘upon certificate of the United 
States attorney,”’ is not to render in- 
applicable to such expense accounts pro- 
visions of earlier act of Dec. 29, 1941, 
fixing liabilities and responsibilities of 
certifying officers, generally, but, rather, 

+ effect is to constitute the U. S. attorney 
the authorized certifying officer for 
purposes of 1941 statute in respect of 
cases to which 1942 statute applies 

Change of station. See Traveling Expenses, 
transfers, 
Civilians appointed or assigned to duty at 
overseas bases: 
Classes of War Dept. employees entitled 


Page | TRAVELING EXPENSES—Con. Page 
Civilians appointed or assigned to duty at 
overseas bases—Continued. 

Classes of War Dept. employees entitled 
to return transportation to U. S.— 
Continued. 

Persons at foreign bases when em- 

ployed by War Dept.—Con. 

Dept. pursuant to authority vested 
in Sec. of War under act of June 5, 
1942, to assign civilian employees tu 
foreign duty stations and to pay 
costs of transportation to and from 
onereintiebel ee kt. 
Return travel provisions of act of 
June 5, 1942, which authorizes Sec. 
of War to pay transportation costs 
of civilian employees to foreign duty 
stations and return to U. 8. upon 
relief therefrom, are not limited tv 
those persons who were transported 
under authority of said act, but in- 
clude, also, persons who traveled to 
foreign station at expense of U. 8., 
either mediately or immediately; 
who so traveled with understanding 
that they would be returned after 
completion of their assignment for 
work in or on Govt. activity, and 
who, upon relief from such assign- 
ment on War Dept. activity, request 


to return transportation to U. S.: 

Employment contracts authorizing pay- 

ment—compensation for positions not 

fixed by law or regulation—U. S. 

citizens who are employed on War 

Dept. project while residing abroad, 

but who went abroad initially for 

personal or business reasons, may not, 
upon separation from service, be 
furnished return transportation to 

U. 8. under act of June 5, 1942, author- 

izing Sec. of War to pay transporta- 

tion expenses of civilian employees to 
and from foreign duty stations; but if 
positions to be filled are not classified 
and salary rates are not fixed by law 
or regulation, transportation to any 
agreed point could be provided at end 
of term of service not under said 
statute, but as part of compensation 
fixed in advance for employment__-._. 

Persons at foreign bases when employed 
by War Dept.: 

Persons who were transported by 
Govt. agency or a cost-plus-a-fixed- 
fee contractor at Govt. expense from 
U. 8. to foreign stations for work on 
newly acquired foreign military 
bases, with understanding that re- 
turn transportation would be fur- 
nished, and whose services sub- 
sequently were utilized abroad by 
War Dept., may be returned to U.S. 
if request therefor is made upon 
relief from duty, at expense of War 


to be returned 

U. 8. citizens who are employed on 
War Dept. project while residing 
abroad, but who went abroad ini- 
tially for personal or business rea- 
sons, may not, upon separation from 
service, be furnished return trans- 
portation to U. 8. under act of June 
5, 1942, authorizing Sec. of War to 
pay transportation expenses of 
civilian employees to and from 
foreign duty stations; but if posi- 
tions to be filled are not classified 
and salary rates are not fixed by law 
or regulation, transportation to any 
agreed point could be provided at 
end of term of service, not under 
said statute, but as part of com- 
pensation fixed in advance for 
employment 

Where employee of fixed-price con- 
tractor was transported from U. 8. 
to a foreign station for work on 
newly acquired foreign military 
bases, with understanding that 
return transportation would be 
furnished, and his services with con- 
tractor were terminated in order to 
be utilized more effectively by War 
Dept., cost of return transportation 
may be paid by War Dept. under 
authority of act of June 5, 1942, au- 
thorizing payment to civilian em- 
ployees of costs of transportation to 
and from foreign stations, but con- 
tracting officer should be notified of 
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Civilians appointed or assigned to duty at 
overseas bases—Continued. 

Classes of War Dept. employees entitled 

tereturn transportation to U.S.—Con, 

Persons at foreign bases when em- 

ployed by War Dept.—Continued. 

any such transfers in order that 

contract price may be adjusted for 

any actual savings in costs to con- 

General purpose of statute authorizing 
transportation to and from foreign 
stations—general purpose of sec. 3 (a), 
act of June 5, 1942, authorizing Sec. of 
War to appoint or assign civilian em- 
ployees in U. 8. for duty outside con- 
tinental limits of U. S., and to pay their 
transportation costs to and from foreign 
duty stations, was to provide for trans- 
portation of persons employed directly 
by War Dept. in manner similar to that 
under which employees of contractors 
engaged in construction work at newly 
acquired foreign bases are transported to 
and from bases either through cost-plus 
arrangement or as one of elements of 
cost included in fixed price contract.... __ 

Constructive travel. See Traveling Expenses, 

routes, circuitous. 

Dependents. See Transportation, dependents. 

Discussion of difference between manner of 

reimbursement of traveling expenses before 

and after promulgation of Standardized 

Government Travel Regulations... .__... 

Employees serving without or at nominal 
compensa tion : 

Applicability of lowest first-class trans- 
portation rate limitation—person ap- 
pointed to serve without compensation 
as deputy chairman and executive 
director, War Manpower Commission, 
under statutory authority to pay actual 
transportation and other necessary ex- 
penses, and not to exceed $10 per diem in 
lieu of subsistence, of persons serving in 
advisory capacity to or employed by any 
constituent agency under Office for 
Emergency Management without other 
compensation from U. 8. is officer or em- 
ployee of U. 8. within sec. 10, act of Mar. 
3, 1933, prohibiting payment to officers 
and employees of actual expenses of 
travel in excess of lowest first-class rate 
for transportation facility used_._.... oie 

Authority for commutation of expenses of 
uncompensated employees as extending 
to dollar-a-year men—provision in sec. 
303, First Supplement National Defense 
Appro. Act, 1944, authorizing reimburse- 
ment on mileage basis to ‘personnel 
serving without compensation from the 
United States” for expenses of travel by 
privately owned automobiles may not be 
enlarged by construction to permit pay- 

ment of mileage to persons who are paid 

compensation at rate of $1 a year... 
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Employees serving without or at nominal 


compensation —Continued. 

Travel beginning or ending at place other 
than home—in order for person to be paid 
actual transportation and other neces- 
sary expenses and not to exceed $10 per 
diem in lieu of subsistence authorized by 
law for persons serving ‘‘while away from 
their homes” in advisory capacity with- 
out other compensation from U.58., there 
is no requirement that journey for Govt. 


begin or end at traveler's home, but trans- 


portation, etc., expenses may not exceed 
what it would have cost had travel been 
from and to his home 


Expenses incident to conversion or reconver- 


sion of funds in connection with foreign 
travel: 


Status as reimbursable items: 
General effect of statutory provision for 


reimbursement of exchange losses—act 


of Mar. 26, 1934, providing for reim- 
bursement of currency losses incurred 
by officers of Govt. in service abroad 
due to appreciation of foreign currency 
exchange rates over the prevailing rates 
of exchange in effect at time American 
dollar was devalued, does not affect or 
control question relating to losses sus- 
tained, due to difference between buy- 
ing and selling rates, when excess con- 
versions into foreign currency to cover 
anticipated traveling expenses are re- 
converted into dollars................- 
In general—where official traveler abroad 
reconverts to dollars, upon leaving par- 
ticular country, unused balance of 
local funds obtained during his stay 
there, and relation of such reconversion 
to necessities of public travel is estab- 
lished by showing that amount origi- 
nally converted bore some reasonable 
relationship to estimated official needs 
(anticipated per diem, transportation, 
and miscellaneous actual expenses) of 
traveler, he may be reimbursed—under 
par. 8(c), Standardized Govt. Travel 
Regs.—for loss sustained by reason of 
difference between buying rate and 
selling rate for dollars on day of recon- 
version........ ahbes Gudecndbece 
Supporting evidence requirements—where 
official traveler abroaa reconverts to dol- 
lars, upon leaving particular country, un- 
used balance of local funds obtained to 
defray traveling expenses during his stay 
there, his claim for reimbursement for 
loss sustained by reason of difference be- 
tween buying rate and selling rate for 
dollars should be supported by showing, 
by appropriate bank tickets or other evi 
dence, of rates and amounts of both origi- 
nal conversion and reconversion, as well 
as the prevailing buying rate for dollars 
on day of reconversion_.. 


rm 
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Lowest first-class limitation: Lowest first-class limitation—Con. 


Applicability : 


Employees serving without or at nomi- 
nal compensa tion—person appointed 
to serve without compensation 
as deputy chairman and executive 
director, War Manpower Commis- 
sion, under statutory authority to 
pay actual transportation and other 
necessary expenses, and not to ex- 
ceed $10 per diem in lieu of subsist- 
ence, of persons serving in advisory 
capacity to or employed by any con- 
stituent agency under Office for 
Emergency Management without 
other compensation from U. 8. is 
officer or employee of U. 8. within 
sec. 10, act of Mar. 3, 1933, prohibit- 
ing payment to officers and employ- 
ees of actual expenses of travel in 
excess of lowest first-class rate for 
transportation facility used 

In general—the real test of whether an 
employee is liable for excess cost 
when he uses superior train accom- 
modations is not the temporary 
availability or nonavailability of 
standard lower berths for the partic- 
ular traveler, but the existence of 
such accommodations generally for 
the ordinary traveler on the particu- 
lar train used by the officer or em- 
ployee in question 

Judges—provision in act of Apr. 22, 
1940, that judges of certain United 
States courts shall be paid ‘‘neces- 
sary expenses of travel,” does not 
supersede prohibition in act of Mar. 
3, 1933, that allowance for ‘“‘actual 
expenses of travel’’ shall not exceed 
lowest first-class rate by transpor- 
tation facility used, so as to authorize 
reimbursement to judge for excess 
cost of superior accommodations 
used by him when there were no 
accommodations available at lowest 
first-class rate 

Superior accommodations used for 
official business—fact that it was 
necessary for official trayeler to work 
on secret and confidential financial 
documents and schedules pertaining 
to ship construction costs while en 
route to and from temporary duty 
station does not justify nonapplica- 
tion of “lowest first-class rate’’ lim- 
itation of sec. 10, act of Mar. 3, 1933, 
and, therefore, excess cost of Pull- 
man bedroom accommodation pro- 
cured under such conditions may 
not be allowed 


Liability for Federal transportation tax 


on excess superior-accommodation 
fare—while Govt. traveler who obtains 
superior travel accommodations by 


use of transportation request is re- 
quired, in view of lowest first-class 
fare limitation of act of Mar. 3, 1933, 
to refund difference between cost of 
lowest first-class rate of transportation 
facility used and cost of superior ac- 
commodations, Federal transportation 
tax on such difference need not be 
collected where superior accommoda- 
tions are obtained in order the better 
to serve Govt.’s interest or to effect 
economy in Govt.’s behalf, rather than 
for comfort and convenience of trav- 
BURG a sideipnnnksnodihe nkiesn oes 


Only superior accommodations orail- 


able: 

Even though, due to unsatisfactory 
conditions of travel arising from war 
emergency, roomette is only first- 
class accommodation available to 
particular employee at time he ap- 
plies for transportation, excess cost 
thereof over cost of lower berth may 
not be allowed, in view of “lowest 
first-class rate”’ limitation of sec. 10, 
act of Mar. 3, 1933, notwithstanding 
delay in awaiting availability of 
standard Pullman accommodations 
would result in payment of per diem 
in lieu of subsistence in excess of 
additional transportation cost 

Fact that employee who was ordered 
on few hours notice to leave his head- 
quarters, San Francisco, California, 
and report to Washington, D. C., for 
conference at certain time on partic- 
ular date, could obtain only Pull- 
man bedroom accommodation on 
train which would place him in 
Washington in time for conference 
does not justify nonapplication of 
“lowest first-class rate’’ limitation of 
sec, 10, act of Mar. 3, 1933, so as to 
authorize payment of excess cost of 
such superior accommodation. ---_ - 

Where an employee performed travel 
on a train having standard Pullman 
sections with upper and lower berths 
but the only accommodation avail- 
able was a Pullman duplex, the 
standard lower berth must be 
regarded as ‘“‘the lowest first-class 
rate by the transportation facility 
used”’ within the meaning of section 
10 of the act of March 3, 1933 and, 
therefore, the excess cost of the supe- 
rior accommodation over the cost of 
a lower berth may not be allowed__.- 


Roomettes on extra fare trains—where 


a Government employee traveling on 
official business, in order to maintain 
his scheduled itinerary, utilized the 
facilities of an extra fare train on which 
roomettes constituted the lowest first- 
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Fares—Continued. 
Lowest first-class limitation—Con. 

class accommodations, the rate for the 

roomette properly may be regarded as 

“the lowest first-class rate by trans- 

portation facility used in such travel’”’ 

within the meaning of section 10 of the 
act of March 3, 1933, limiting travel 
allowances on an actual expense basis 
to such lowest first-class rate.____..__- 

Wartime travel conditions as justifica- 
tion for nonapplication—the general 
unsatisfactory conditions of travel for 
civilians due to the war emergency do 
not justify nonapplication of sec, 10, 
act of Mar. 3, 1933, limiting travel 
allowances on actual] expense basis to 
“the lowest first-class rate by the trans- 
Portation facility used.’’_______- 

Round trip: 

Unexpected return over “round-trip” 
route—practicability and economy of 
purchasing round-trip ticket, as re- 
quired by par. 16 of Standardized 
Govt. Travel Regs., is to be judged as 
of the route contemplated at the time 
traveler leaves his headquarters and 
not by changes in his routing which 
may be made before his return, and, 
therefore, where round-trip rate was 
not available over traveler’s contem- 
plated route, fact that, due to changes 
in itinerary during travel, he actually 
retuened by route over which round- 
trip rate would have been available 
does not obligate him for difference be- 
tween costs of one-way tickets used 
and round-trip rate. _................- 

Wartime travel conditions as excusing 
nonpurchase of round-trip tickets— 
where shown that, due to emergency 
war conditions, official traveler was 
unable to obtain advance reservations 
on trains and was required to secure 
one-way tickets for each step of jour- 
ney, it may be concluded that secur- 
ing of round-trip ticket was not “‘prac- 
ticable”’ within meaning of par. 16, 
Standardized Govt. Travel Regs 

Taxicabs: 

Advance, blanket, etc., administrative 
determinations as to necessity for 
use: 

Broad administrative determination 
that regular use of taxicabs by par- 
ticular employee or class of employ- 
ees is necessity at all times may not 
be accepted as establishing that 
public or regular means of transpor- 
tation cannot be used ad vantageous- 
ly in interests cf Govt. within mean- 
ing of par. 11, Standardized Govt. 
Travel Regs., authorizing reim- 
bursement for use of special convey- 
ances when necessity therefor is es- 
tablished in each instance _----__. is 
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Fares—Continued. 

Taxicabs—Continued. 

Advance, blanket, etc., administrative 
determinations as to necessity for 
use— Continued. 

While use of travel forms evidencing 
advance administrative approval of 
use of taxicabs by official traveler in 
cases of necessity is not objectionable, 
such blanket authorization legally 
may not be accepted as conclusive 
and would not relieve traveler from 
burden of establishing by satisfac- 
tory explanation, in compliance 
with par. 11, Standardized Govt. 
Travel Regs., official need for hire of 
special conveyance when public or 
regular means of transportation are 
or were available 

First duty station: 

See, also, related matters under heading: 
Traveling Expenses, civilians appointed 
or assigned to duty at overseas bases. 

Discretionary payment authority of War 
Dept., in general—in view of broad au- 
thority and discretion vested in Sec. of 
War under act of July 2, 1940, to use War 
Dept. appropriations for various pur- 
poses, including construction and oper- 
ation of military facilities by Govt. per- 
sonnel, and payment of “such * * * 
travel expenses, as he may deem neces- 
sary to carry out the purposes of this 
Act,’’ traveling expenses—within limits 
of Standardized Govt. Travel Regs.—of 
new employees to their first duty sta- 
tions may be paid from funds otherwise 
available, upon determination by Sec- 
retary that certain employments or 
classes of employments necessary to 
carry out a project under said act cannot 
be effectuated without payment of such 
CUION (Se dias cei ceidn ntsiini.. .- 

Employees appointed for intermittent ser- 
vices. See Traveling Expenses, intermit- 
tent employees’ travel between duty sta- 
tion and home or place of business. 

Personnel recruited for duty in manpower 

shortage areas: 

Information required in support of pay- 
ments—where Sec. of War determines 
that certain employments or classes of 
employments necessary to carry out 
project under act of July 2, 1940, can- 
not be effectuated without payment 
of new employees’ travel expenses to 
their first duty stations in areas of crit- 
ical manpower shortages, authoriza- 
tion therefor should indicate in sum- 
mary way the facts upon which it is 
based, should stipulate areas of criti- 
cal manpower shortage and classes of 
employment to be benefited, and 
should be referred to in any individual 
travel orders issued under its author- 
ity.... 
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TRAVELING EXPENSES—C on. 


First duty station—Continued. 
Personnel recruited for duty in manpower 
shortage areas—Continued. 

Requiring of minimum service period as 
condition to payment—where War 
Dept. appointees are paid traveling 
expenses to their first duty stations in 
critical manpower shortage areas un- 
der authority of act of July 2, 1940, it 
would be appropriate to require of 
such appointees an undertaking to 
serve some minimum period of time 
at their first duty stations, in order 
that purpose of travel allowance would 
not be defeated....................--- 

Govt. employees serving in private industry 
as war service transferees: 

‘Restoration to Govt. position after com- 
pletion of service in private industry— 
in general—under war service regula- 
tions with respect to reemployment 
rights of Federal employees carried in 
leave-without-pay status while serving 
in private industry, employee is not re- 
lieved from bearing expense of reporting 
for duty if and when he returns to official 
duty in his old position and at his 
former official station from leave with- 
out-pay (see decisions cited to effect 
that return from furlough or leave-with- 
out-pay status is tantamount to report- 
ing to first duty station, cost of which 
must be borne by employee)............ 

Return to former official station for tem- 

porary duty: 

In general: 

Although war service regulations with 
respect to Federal employees car- 
ried in leave-without-pay status 
while serving in private industry 
confer no right in employee to be re- 
turned to his former official station 
for period of official duty, neverthe- 
less, if such employee whose services 
are needed for short period in his 
former position will agree to serve as 
private party without compensa- 
tion, he may be reimbursed his ex- 
penses of travel to and from his for- 
mer official station, either on actual 
expense basis or in accordance with 
Standardized Govt. Travel Regs. 
as may be agreed upon in advance_. 

Under war service regulations with 

respect to reemployment rights of 
Federal employees carried in leave- 
without-pay status while serving in 
private industry, employee is not 
relieved from bearing expense of re- 
porting for duty if and when he 
returns to official duty in his old 
position and at his former official 
station from leave-without-pay (see 
decisions cited to effect that return 
from furlough or leave-without-pay 
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Govt. employees serving in private industry 
as war service transferees—Con. 
Return to former official station for tem- 
porary duty—Continued. 
In general—Continued. 
status is tantamount to reporting to 
first duty station, cost of which must 
be borne by employee) -_.__..._.____ 
Whether administrative office requir- 
ing temporary services of former em- 
ployee carried in leave-without-pay 
status in his Federal position while 
serving in private industry in ac- 
cordance with war service regulations 
is authorized or required to restore 
employee to official duty during 
period of his temporary services is 
administrative matter, and not for 
consideration by this office, but 
should he be restored to his former 
position and paid salary, he must 
bear cost of returning to duty as his 
former official station............_._. 
Headquarters—travel between home and 
temporary station. See Traveling Expenses, 
travel between home and temporary station. 
Tliness en route. See Traveling Expenses, 
personal convenience, wlness en route. 
Indirect travel. See Tvaveling Expenses, 
routes, circuitous. 

Intermittent employees’ travel between duty 
station and home or place of business: 
Authorization for consultants’ expenses as 
extending to other intermittent em- 
ployees—provision under General Pro- 
visions of subsec. (a), National War 
Agencies Appropriation Act, 1944, au- 
thorizing payment of travel expenses to 
and from their homes or regular places of 
business of persons employed inter- 
mittently away from their homes or 
regular places of business as consultants 
paid on basis of “‘when actually em- 
ployed,” is specifically limited to con- 
sultants, and may not be éxtended so as 
to relieve other classes of personnel em- 
ployed intermittently on ‘‘when actually 
employed”’ basis from general require- 
ment of bearing cost of reporting to their 
post of duty from their homes and places 
ofemployment.........<2......<-scesces 

“Consultant” defined—term ‘“‘consult- 
ant,”’ in statutes authorizing payment 
of travel expenses to and from their 
homes or regular places of business of 
persons employed intermittently away 
therefrom as consultants and paid on per 
diem “‘when actually employed” basis, 
denotes one who serves in advisory 
capacity to administrative officer of 
Govt., as distinguished from one who 
serves. as administrative officer or em- 
ployee in performance of duties and 
responsibilities imposed by law upon 
agency in which employed—that is, one 
who gives his opinion regarding a prob- 
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TRAVELING EXPENSES—Con. 
Intermit tent 


employees’ travel between 
duty station and home or place of 
business—Continued. 

lem or question presented to him by the 

administrative officers, but does not 

perform or supervise performance of such 

duties and responsibilities_.............. 

Determination of employees’ “consult- 
ant” status under authorizing stat- 
utes: 

Finality of administrative determina- 
tions—under statutes authorizing pay- 
ment of travel expenses to and from 
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TRAVELING EXPENSES—Con. 
Intermittent employees’ 


travel between 
duty station and home or place of 
business—Continued. 


Right to leave benefits as determinative 


of intermittent employment sta- 
tus—Continued, 
penses to and from their homes or 
regular places of business to persons 
employed intermittently as consult- 
ants and paid on per diem when actu- 
ally employed basis 
Where consultant employed under ex- 
cepted indefinite appointment on 


Page 


their homes or regular places of busi- 
ness of persons employed intermit- 
tently away therefrom as consultants 
and paid on per diem “‘when actually 
employed” basis, title ‘‘consultant’”’ 
administratively ascribed to one hold- 
ing an office or position may be re- 
garded, generally, as prima facie evi- 
dence that incombent is a consultant, 
and, in absence of evidence to con- 
trary,this office will not question such 
administrative certification ; 
Jurisdiction generally—question whether 
officer or employee is a ‘‘consultant,” 
within meaning of statutes authorizing 
payment of travel expenses to and from 
their homes, etc., while employed in- 
termittently away therefrom on per 
diem “when actually employed”’ basis, 
is, generally, one,of fact rather than of 
law, and as such, is for determination 
primarily by administrative authority 
on basis of functions assigned and du- 
ties performed 
Effect of assignment of intermittent “‘con- 
sultant” to administrative duties—Office 
of Price Admin. employee who was 
originally employed and served as a 
“consultant” on per diem “‘when actu- 
ally employed”’ basis, and was subse- 
quently assigned duties as an adminis- 
trative officer (Acting Deputy Adminis- 
trator) may not be regarded as a ‘‘con- 
sultant’”’ on or after the date he assumed 
duties as administrative officer so as to 
entitle him to payment of per diem in 
lieu of subsistence and traveling ex- 
penses to and from his home, ete., as is 
authorized by statute for consultants 
employed intermittently away from 
their homes, notwithstanding fact that 
he continued to serve under his appoint- 


basis of “‘when actually employed” 
worked on average of 22 days per 
month, his status—despite nomencla- 
ture of his appointment—may be re- 
garded as that of person employed 
“intermittently” within meaning of 
First Deficiency Appro. Act, 1943, and 
National War Agencies Appro. Act, 
1944, authorizing payment of traveling 
expenses to and from homes or regular 
places of business of persons employed 
intermittently as consultants on 
“when actually employed’’ basis, if by 
virtue of his appointment status no 
leave benefits acerue under leave acts 
and regulations issued thereunder --- 
Joint travel—sharing of Pullman accommo- 
dations. See Traveling Expenses, Puil- 
man, sharing of accommodations. 
Judges—actual subsistence expense reim- 
bursement. See Subsistence, judges. 
Military personnel on civilian duty—retired 
personne! assigned as State Department 
couriers—in general—tretired Army officer 
assigned, in an inactive status as a retired 
officer, to duty as courier of Dept. of State 
pursuant to provision in Dept. of State 
Appropriation Act, 1944, authorizing the 
President to assign ‘‘personnel of the 
Army’”’ to such duty, may be paid travel- 
ing expenses on basis authorized in act for 
personnel so assigned, that is, same travel- 
ing expenses as are authorized for Foreign 
Service officers... 
Personal sipinesibesines 
Tiimess en route—notwithstanding avail- 
ability of appropriation of Foreign Eco- 
nomic Admin. (act of July 12, 1943) for 
traveling expenses outside U.S. ‘‘with- 
out regard to the Standardized Govern- 
ment Travel Regulations and the Subsist- 
ence Expense Act of 1926, as amended,’’ 
where employee en route to new station 
outside U. 8. became too ill to continue 
his mission and was ordered to return to 
old station, traveling expenses incurred 
after abandonment of travel to new sta- 
tion, including expenses of return jour- 
ney, must be considered as personal to 
employee and not chargeable to appro- 
priation. 23 Comp. Gen. 237 and ibid. 


Right to leave benefits as determinative 
of intermittent employment status: 

Generally speaking, if consultant be em- 

ployed continuously to such extent as 

to constitute him “indefinite” em- 

ployee within meaning of Annual and 

Sick Leave Regulations, he may not 

be regarded as employed ‘‘intermit- 

tently” within meaning of appropria- 

tion authorizing payment of travel ex- 
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Routes—Continued. 


TRAVELING EXPENSES—Con. 
Personal convenience—Continued. 


Interruption of duty status because of 
death or illness of relative—employee 
who, while en route on official business 
from his official headquarters to tempo- 
rary duty station, received notice of fa- 
ther’s death, abandoned his official rout- 
ing and proceeded at his own expense to 
father’s home and subsequently returned 
to his official headquarters is entitled to 
transportation at Govermnent expense 
between his official headquarters and 
point at which he abandoned his official 
trip, including per diem in lieu of sub- 
sistence for the time necessarily con- 
sumed on that portion of journey 

Routes, See Traveling Expenses, routes. 

Pullman; 

Continuous rail journey duration require- 
ments—tail travel mixed with other 
modes of travel—where, in connection 
with employee’s journey involving 
combined rail and* boat travel in excess 
of two hours, rail journey to board boat 
is less than two hours in duration, cost 
of Pullman seat on train may not be 
allowed under provisions of para. 13 (a) 
(2), Standardized Govt, Travel Regs., as 
amended, for allowance to official travel- 
ers of ‘‘One seat in a sleeping or parlor- 
car when the continous rail journey is 
more than two hoursin duration * * * 
provided however that a stop for the 
purpose of changing trains shall not be 
considered an interruption of the journey 

Sharing of accommodations—employee in 
authorized travel status who shares his 
Pullman berth with member of his fam- 
ily may be allowed full amount of charge 
for berth, in view of provisions of Budget 
Circular No. 401, effective Nov. 15, 1942, 
which, in amending par. 13(a), Stand- 
ardized Government Travel Regs. 
omitted provision that “if the accom- 
modations are shared by the traveler 
***he may be reimbursed only his 
proportionate share of the costs.” Rule 


Circuitous—Continued. 
Payment basis—C ontinued. 
between such costs must be based 
upon normal traveling conditions, 
and, therefore, there may not be 
considered fact that train on which 
employee would have traveled by 
direct route was late in arriving at 
its destination 
Rates for use in comparative cost de- 
terminations—comparison in the 
cost of constructive direct travel and 
circuitous travel actually performed 
by an employee should be based 
upon through rates for accommoda- 
tions actually used 


Schools of instruction—in view of provision 


in Independent Offices Appro. Act, 1944, 
appropriating funds to Public Buildings 
Admin. “for advance studies for Federal 
building construction,” expenses incident 
to designated employees attending welding 
school and taking special course in order to 
make study of welding as method of con- 
structing steel-framed buildings may be 
paid from said appropriation, including 
traveling expenses while attending school... 


Taxicabs. See Traveling Expenses, fares, 


taxicabs. 


Telephone, calis incident to arranging for 


transportation—expense incurred by of- 
ficial traveler for telephone calls incident to 
arranging for transportation to his resi- 
dence upon completion of tour of duty 
away from his official headquarters is 
personal to traveler and may not be re- 
imbursed under any provision of Stand- 
ardized Govt. Travel Regs 


Temporary duty: 


Temporary station later made new station. 
See Traveling Expenses, transfers, tem- 
porary station later made new station. 

Travel between home and temporary sta- 
tion. See Traveling Expenses, travel be- 
tween home and temporary station. 


Transfers: 
289 See, also, Transportation, enlisted men, 
change of station. 
Temporary station later made new sta- 


stated in 7 C. G. 450, is no longer in 


Receipts. See Receipts. 
Retired military personnel assigned as State 


Department couriers. See Traveling Ex- 
penses, military personnel on civilian duty. 


Routes: 


Circuitous: 
Payment basis: 

Normal travel conditions as controlling 
cost comparison—in determining un- 
der pars. 10 and 49 of Standardized 
Govt. Travel Regs. comparative cost 
of constructive direct travel—in- 
cluding per diem in lieu of sub- 
sistence—and cost of circuitous travel 
actually performed by employee for 
personal convenience, comparison 


tion—effective date of transfer—where 
employee, while at temporary duty 
station, was permanently transferred 
to that station but notice of transier was 
not received by him uatil he returned 
to his old station incident to his original 
orders, change of station was not effective 
until he returned to new permanent sta- 
tion, and, therefore, he is entitled to per 
diem in heu of subsistence while at tem- 
porary station subsequently made per- 
manent, and to traveling expenses in 
connection with travel therefrom to his 
old station and return 
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Travel between home and temporary sta- 
tion: 

j Daily travel: 

; Requiring of as alternative for other 

: travel allowances: 

| Employee who was involuntarily re- 

| quired to travel daily between his 

i home (not within corporate limits 

| of his official station) aad temporary 

/ station (within commutiag distance 

of his home but not his official sta- 

| tion) in order to save per diem in 

1 

; 

| 

} 

i 

} 

} 

} 

| 
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* lieu of subsistence which would have 
been payable had he been allowed to 
remain at temporary station for 
period of duty there may be allowed 
costs of transportation for such re- 
peated travel, which costs are less 
than costs of travel between his per- 
manent aod temporary stat.ons, as 
well as less than subsistence com- 
mutatioa which would have been 
I cna hadnt bihiewensineness 

It is within administrative discretion 
to order an employee involuntarily 
to make daily trips between his per- 
manent and temporary statioas— 
where distance permits—and reim- 
burse him for transportation costs 
incurred, rather than to permit him 
to remain at his temporary post 
during period of temporary duty 
and allow him per diem in lieu of 

General rules as to amount reimbursable— 
travel expenses of employee whose travel 
to and from temporary duty station, 
Chicago, Iil., began and termiaated at 
his home, Washingtoo, D. C., rather 
than at his official headquarters, Balti- 
more, Md., may be allowed on basis of 
expenses actually incurred, not to ex- 
ceed those which would have been in- 
curred had travel begun and terminated 
at his official headquarters, without de- 
duction being made for cost of trans- 
portation between employee’s home 
and official headquarters. 22 C. G. 572, 





































































































































































































Travelers’ checks: 
Reimbursability of costs: 

General effect of statutory provision for 
reimbursement of exchange losses— 
act of Mar. 26, 1934, providing for re- 
imbursement of currency losses in- 
curred by officers of Govt. in service 
abroad due to appreciation of foreign 
currency exchange rates over the pre- 
vailing rates of exchange in effect at 
time American dollar was devalued, 
does not affect or control question re- 
lating to expease of purchasing travel- 
ers’ checks incident to travel abroad. 

In general—cost of travelers’ checks pur- 
chased in order for official traveler to 
take expense money out of this country 
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Travelers’ checks—Continued. 

Reimbursability of costse—Continued. 
for travel abroad and to reenter this 
country with unexpended foreign cur- 
rency is not travel expense item 
allowable under Standardized Govt. 
Travel Regs., in absence of provision 
therein, express or implied, for such 

Travel status—-interruption for personal con- 

venience. See Traveling Expenses, per- 
sonal convenience. 

Vehicles: 

Fares. See Traveling Expenses, fares. 
Use of privately owned: 

Aircraft. See Traveling Expenses, air 
travel, travel by privately owned aircraft. 

Authority in general to prescribe pay- 
ment by contract—as existing laws 
and Stan. Govt. Travel Regs. fix 
amounts payable to Govt. employees 
for official travel by privately owned 
conveyance and also prescribe manner 
of authorization therefor by travel 
order—rather than contract—reim- 
bursement to employee for official 
travel by privately owned conveyance 
is not within scope of contracting or 
procurement authority of executive 
Raion inde iti ined ie bis 

Automobiles. See, generally, Mileage, 
travel by privately owned automobile; 
and Mileage, headquarters, automto- 
biles, use of privately owned. 

War powers contracting authority as justify- 
ing departure by contract from laws and 
regulations governing—while provisions 
of First War Powers Act, authorizing 
certain departments and agencies to enter 
into contracts without regard to laws 
relating to the making, performance, 
amendment, or modification of contracts, 
liberalized existing statutes relating to 
procurement, they did not contemplate 
departure, by device of contract, from 
standards set by eristing laws and regula- 
tions respecting compensation and allow- 
ances, travel or otherwise, payable to 
Govt. employees 

Witnesses: 

See, also, related headings: Mileage, 
witnesses; Subsistence, witnesses. 
Government employee official-duty testi- 


mony: 
Appropriation chargeable: 
Chargeability as depending upon na- 
ture of duties when facts were as- 
certained: 

Where deputy clerk of U. 8. district 
court testified on behalf of U. 8. in 
habeas corpus proceeding in an- 
other district court as to different 
steps taken in previous criminal 
proceedings in court of which she 
was an official, such person may be 
regarded as having testified in ‘‘case 
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TRAVELING EXPENSES—Con. Page | TRAVELING EXPENSES—Con. Page 
Witnesses—Continued. Witnesses—Continued. 
Government employee official-duty testi- Government employee official-duty testi- 
mony—Continued. mony—Continued. 
Appropriation chargeable—Continued. Appropriation chargeable—Continued. 
Chargeability as depending upon na- Chargeability as depending upon with- 
ture of duties when facts were out proceeding is based on law ad- 
ascertained—Continued. ministered by employing agency 
involving the activity in connec- —Continued. 

tion with which * * * em- person is employed” be paid by 
ployed,” within meaning of sec. that activity contemplates that 
850, R. S., as amended, and, there- employing agency pay from its 
fore, travel expenses of such person appropriation the traveling ex- 
should be paid from appropriation penses incurred by witness only 
of judiciary rather than appropri- where facts or information ascer- 
ation “‘Fees of witnesses,”” Dept. tained by employee as part of his 
of Justice official duties forms basis of case, 
While, prior to act of Dec. 24, 1942, or where proceeding is predicated 
amending sec. 850, R. S., it was upon law that employing agency 

held generally that primary factor is required to administer. 
in determining which appropria- Where Food and Drug Adm. em- 
tion was available for traveling ex- ployee testified, as to facts ascer- 
penses of Federal personnel called tained while performing his official 
to testify on behalf of U. 8. was duties, at request of and in con- 
whether information regarding nection with court proceedings 
which testimony was given had initiated by Office of Price Adm. 
been gained through investigative which did not’ directly involve 
activities of employee in regular food and drug laws, provision in 
course of his employment, such sec. 850, R. 8,, as amended, that 
rule is not for application under traveling expenses of employees 
amendatory act where it is clearly appearing as Government wit- 
shown that information regarding nesses in connection with activities 
which testimony on behalf of U. 8. in which employed be paid by that 
is given was gained through actual activity does not require that 
performance of employee’s regular employee’s traveling expenses be 
duties, even though no investiga- paid from Food and Drug appro- 
tive duties were involved... ...... priations, but, rather, such ex- 


penses should be paid from appro- 

iy 1 or ae ae priations of Office of Price Adm. 
ing official duty co basis of specifically available for witness 
mosnitetk:: (ant, 2003 ds a. “ fees in litigation involving that 
amended, that traveling expenses of 
officers and employees who appear 
as witnesses on behalf of U. 8. in 
any case “involving the activity in 
connection with which such person 
is employed” be paid by that ac- 
tivity contemplates that employing 
agency pay from its appropriation 
the traveling expenses incurred by 


Government employees testifying for pri- 
vate parties: 

Requirement in 15 C. G. 196, that em- 
ployees subpoenaed to testify in their 
official capacity in behalf of private 
party collect all authorized witness 
fees and allowances and that any 
amount so collected in excess of their 

witness only where facts or informa- sctaal expenses be deposited to credit 


of miscellaneous receipts, is particu- 
tion ascertained by employee as part 
of his official duties forms } wo larly applicable to fees and allowances 


collected in State courts and is not 
case, or where proceeding is predi- 
cated upon law that employing applicable where no emolument from 


hk any source is received other than em- 
eqoney la cequine’ to adeninteter.... ployee’s regular salary and any travel 
Chargeability as depending upon expenses which may be payable under 
whether proceeding is based on Federal statute by Justice Dept 
law administered by employing Uncompensated personnel of Selective 
agency: Service System subpoenaed to appear 
Provision in sec. 850, R. 8., as in U. 8. court to testify in their official 
amended, that traveling expenses capacity on behalf of private party 
of officers and employees who ap- are not employees “summoned as a 
pear as witnesses on behalf of U. 8. witness for the Government” or 
in any case “involving the activity travelirng “in order to appear as a 
in connection with which such witness on behalf of the United States” 


598796—44—-vol. 23-76 
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Page 


Government employees testifying for pri- 
vate parties—Continued. 
within meaning of 28 U. 8. Code 604, 
so as to authorize payment of fees or 
traveling expenses to them from 
Selective Service System appropri- 
ation; application may be made to 
marshal for payment of ordinary fees 
and expenses provided by 28 U. 8S. 


Where petitioner in habeas corpus pro- 
ceeding or defendant under indictment 
subpoenaes salaried employee of 
Selective Service System to testify in 
Federal court in his official capacity on 
behalf of such private party, employee 
is in official duty status; no travel ex- 
penses are payable by Selective Serv- 
ice System—testimony not being ‘‘on 
behalf of the United States’; and 
whether any travel expenses are pay- 
able under 28 U. 8. Code 600c from 
Dept. of Justice appropriations is for 
determination in the first instance by 


Military, naval, etc., personnel—civil pro- 
ceedings—appropriation chargeable— 
where Navy enlisted man, while per- 
forming regularly assigned duties, ob- 
tained information regarding possible 
violation of National Motor Vehicle 
Theft Act by another enlisted man, his 
subsequent travel under orders of su- 
perior officer to comply with subpoena 
to appear as Govt. witness before Federal 
Grand Jury in connection with such 
probable violation may be considered as 
within condition in sec. 850, R. 8., as 
amended, under which traveling ex- 
penses of Government employee-witness 
are chargeable to appropriation of em- 
ploying agency, rather than to Dept. 
of Justice appropriation 
U. S. litigation in State courts: 
Appropriation chargeable—travel expens- 
es incurred by persor serving as wit- 
ness for U. 8. in adjudication proceed- 
ing in State court involving water 
rights for Federal project for conserva- 
tion and utilization of water resources 
are chargeable to appropriate adminis- 
trative appropriation 

Reimbursement basis—as act of Feb. 14, 
1931, as amended, authorizes payment 
of mileage only for employees.of U. 8., 


628 


835 


& person appearing as witness for U.S. - 


in State court who, at time of traveling, 
was not such an employee may be re- 
imbursed only for actual expenses—in- 
cluding garage rent, gasoline and oil— 
incurred in connection with use of his 
automobile, in absence of State statute 
authorizing payment of mileage for 
witnesses in State court 


to purchases for other Government agen- 
cies—placing of orders by Govt. agency 
with Procurement Div., Treas. Dept., for 
purchase of supplies, etc., involves trans- 
actions separate and apart from those con- 
templated under act of June 26, 1943, 
amending sec. 7 (c), act of May 21, 1920, as 
amended by sec. 601, act of June 30, 1932, 
providing that orders placed with one 
Govt. agency by another such agency shall 
be regarded as obligations upon appro. 
pame as orders or contracts placed with 
private contractors and that working funds 
shall remain available for entering into 
contracts, etc., until appro. involved lap- 
ses under law to surplus fund of Treas., in 
that Procurement Div. acts as agent rather 
than contractor, and placing of such orders 
is preliminary step involving no obligation 


UNITED NATIONS RELIEF AND 


REHABILITATION ADMINIS- 
TRATION: 


Rendition of services for by Government 


agencies: 

Under provision in National War Agencies 
Appro. Act, 1944, establishing working 
capital fund under Division of Central 
Administrative Services for maintenance 
and operation of central duplicating, 
etc., services on reimbursable basis ‘‘for 
the constituent agencies of the Office for 
Emergency Management,” duplicating, 
etc., services may not be furnished 
United Nations Relief and Rehabili- 
tation Administration—not one of con- 
stituent agencies of Office for Emergency 
Management—on reimbursable basis__- 

United Nations Relief and Rehabilitation 
Administration—an international agen- 
cy—does not come within terms “execu- 
tive department or independent estab- 
lishment of the Government, or any 
bureau or office thereof” as those terms 
are used in sec. 601, Economy Act, as 
amended, so as to authorize furnishing 
duplicating services to said Administra- 
tion on reimbursable basis by Division 
of Central Administrative Services, 
Office for Emergency Management... --_- 


Status of United States’ contributions to— 


receipt of compensation by Securities and 
and Exchange Commission employee 
while on terminal annual leave from that 
agency concurrently with receipt of com- 
pensation as employee of United Nations 
Relief and Rehabilitation Admin.—an in- 
ternational agency—would not contravene 
dual compensation statute of 1916, it being 
assumed that if and when funds are pro- 
vided by Congress for this country’s 
participation in the Administration, such 
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REHABILITATION ADMINIS- 
TRATION—Continued. 
funds will be intermingled with grants 
made by other allied United Nations and 
will lose their status as Federal funds 


VEHICLES: 


Hire—traveling expense reimbursement 

matters. See Traveling Expenses. 

Purchases: 

Cost, purchase, and other limitations: 

Applicability—“jeeps”—vehicles officially 
described as -ton 4 by 4 trucks (com- 
monly called ‘‘jeeps’’”) are not to be 
considered as passenger-carrying vehi- 
cles within purview of sec. 5, act of 
July 16, 1914, prohibiting purchase of 
motor-propelled passenger-carrying 
vehicles unless specifically authorized 
by law, or as within purview of appro- 
priations limiting amounts to be ex- 
pended for passenger-carrying vehicles, 
and, therefore, no objection will be 
made to payment for such vehicles— 
to be obtained from the War Depart- 
ment as surplus—from appropriations 
available for purchase of trucks 
Status of “jeeps” as passenger-carrying 

vehicles or trucks—vehicles officially 
described as 4-ton 4 by 4 trucks (com- 
monly called “‘jeeps’’) are not to be 
considered as passenger-carrying ve- 
hicles within purview of sec. 5, act of 
July 16, 1914, prohibiting purchase of 
motor-propelled § passenger-carrying 
vehicles unless specifically authorized 
by law, or as within purview of appro- 
priations limiting amounts to be ex- 
pended for passenger-carrying vehicles, 
and, therefore, no objection will be 
made to payment for such vehicles— 
to be obtained from the War Depart- 
ment as surplus—from appropriations 
available for purchase of trucks 

Travel by privately owned aircraft. See 

Traveling Expenses, air travel, travel by 

privately owned aircraft; Mileage, air travel, 

travel by privately owned aircraft. 

Travel by privately owned automobile. See, 

generally, Mileage, travel by privately owned 

automobile; and Mileage, headquarters, au- 

tomobiles, use of privately owned. 
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Page 


contained in charter provision that, in 
event such right is exercised, compensa- 
tion otherwise payable for vessel will be 
reduced in amount of charter hire pre- 
viously paid for its use, if it has been 
determined, as matter of administrative 
policy, that the inclusion of such a clause 
is unjustified. 22 Comp. Gen. 877, 


Elimination of operations profit in de- 
termining charter hire rate: 

Acceptability of administrative deter- 
minations—while profit derived 
from operations of vessels is not 
proper element for consideration in 
fixing amount of charter hire for 
vessels requisitioned for use under 
sec. 902, Merchant Marine Act, 1936, 
as amended, it is difficult in any 
case of vessel “earnings” or “net 
income” to estimate how much of 
such amount is for consideration as 
being in nature of “profit” derived 
from operation—as distinguished 
from value of use or “rent’’—due to 
such factors as ability, judgment, 
ete., of particular owners, types of 
vessels, etc., and, therefore, since 
such facts are peculiarly within 
knowledge of administrative office 
charged with fixing charter rates, 
this office will not question such 
payment where it is administra- 
tively determined that charter rate 
does not include element of profit 
derived from operations. 

In general—where it is shown that 
rate to be paid as charter hire for 
unique vessels requisitioned for use 
under sec. 902, Merchant Marine 
Act of 1936, as amended, is less than 
maximum net earnings of such ves- 
sels adjusted to 1039 base, and where 
it has been administratively deter- 
mined that difference between maxi- 
mum net earnings and amount fixed 
as charter hire is sufficient to exclude 
any possible profit derived from 
operation of vessels—such profit not 
being a proper element of charter 


VESSELS: 

Charters—charter hire in connection with 
vessel requisitioning. See Vessels, pur- 
chase, requisition, etc. 

Purchase, requisition, etc.: 


hire—this office will not question 
payments of charter hire on such 


VOLUNTARY SERVICES: 
Assignment of retired military, etc., per- 


Purchase price reduction by amount pre- 
viously paid for vessel’s use—stipula- 
tion for, as being required—where Govt. 
requisitions use of private vessel pur- 
suant to sec. 902, Merchant Marine Act 
of 1936, as amended, under charter re- 
serving right to take title to vessel at 
future date should such action become 
necessary or desirable, there need not be 


sonnel for performance of duty without 
compensation—assignment of retired 
Army officer, with his consent, to duties of 
courier for Dept. of State, as retired officer 
in inactive status, without compensation 
other than that to which he is eutitled as 
retired officer, is not within prohibition in 
sec. 3670, R. S., as amended, against ac- 
ceptance of voluntary services__........... 
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VOLUNTARY SERVICES—Con. 

General scope of statutory prohibition—pro- 
hibition in sec. 3679, R. S., as amended, 
against acceptance of voluntary service by 
Govt. relates to voluntary services ren- 
dered by private individuals without au- 
thorization of law and not to assignment 
of persons holding office under Govt. to 
performance of additional duties or duties 
of another position without additional 







Nonnecessity for payment of some compen- 
sation, such as $1 per annum, te avoid pro- 
hibition—practice of authorizing payment 
of compensation at rate of $1 per annum is 
unnecessary unless required by some 
statute or appropriation act other than sec. 
3679, R. S., as amended, prohibiting ac- 
ceptance of voluntary service for Govt. so 
that payment of $1 per annum to Federal 
employees serving as volunteer nurses’ 
aides in Government hospitals outside of 
their regular hours of work is not re- 


VOUCHERS: 


Allotments of pay—employees outside 
U. S.—prescribed forms and procedure— 
Gen. Reg. 101, Oct. 9, 1943__............... 

Certification. See Certifying Officers. 

Inveices—supplies or equipment furnished 
or services performed by one agency for 
another—appropriation, ete., symbul and 
title showing requirements—Gen. Reg. 
a | Ee eee ae 

Pay rolis. See Pay Rolls. 

Traveling expenses—Certificates. See Tyar- 
eling Expenses, certificates. 

Withdrawal from account for direct settle- 
ment as claim—voucher covering certain 
items of travel expense forwarded by head 
of agency in connection with request for 
advance decision, which voucher represents 
reclaim of items suspended in prior pay- 
ment, is returned with advice that it 
should be forwarded to Claims Div. for 
direct settlement as claim, aad that if ac- 
count containing original voucher has not 
been forwarded to this office by such time, 
original voucher may be withdrawn from 
such account and forwarded for advance 


Compensation. See Compensation, waivers. 

Rental allowance. See Quarzers, rental al- 
lowance, waivers. 

Waiver as estopping claimant from later 
asserting waived right—waiver of statu- 
tory right, such as rental allowance in lieu 
of quarters for members of Women’s 
Army Auxiliary Corps, will not estop 
person waiving right to such allowance 
and courts will not give any effect to such 


WAR SHIPPING ADMINISTRA- 


TION: 


Vessel purchases, requisitions, etc. 
Vessels, purchase, requisition, etc. 


See 
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Employees testifying for private parties: 
Requirement in 15 C. G. 196, that em- 
Ployees subpoenaed to testify in their 
' official capacity in behalf of private 
party collect all authorized witness 
fees and allowances and that any 
amount so collected in excess of their 
actual expenses be deposited to credit 
of miscellaneous receipts, is particu- 
larly applicable to fees and allowances 
collected in State courts and is not 
applicable where no emolument from 
any source is received other than em- 
Ployee’s regular salary and any travel 
expenses which may be payable under 
Federal statute by Justice Dept._.__. 
Uncompensated personnel of Selective 
Service System subpoenaed to appear 
in U. 8. court to testify in their official 
capacity on behalf of private party are 
not employees “summoned as a wit- 
ness for the Government”’ or traveling 
“in order to appear as a witness on 
behalf of the United States” within 
meaning of 28 U. 8. Code 604, so as to 
authorize payment of fees or traveling 
expenses to them from Selective 
Service System appropriation; appli- 
cation may be made to marshal for 
payment of ordinary fees and ex- 
penses provided by 28 U. 8. Code 
Where petitioner in habeas corpus pro- 
ceeding or defendant under indict- 
ment subpoenas salaried employee 
of Selective Service System to testify 
in Federal court in his official capacity 
on behalf of such private party, em- 
ployee is in official duty status; no 
witness fee is payable to such em- 
St Shs Mh catmntneeebahtansaees 
Mileage. See Mileage, wilnerses. 
Subsistence. See Subsistence, witnesses. 
Traveling expenses. See Tyaveling Ex- 
penses, witnesses. 


WORDS AND PHRASES: 


“Allotment”—in computing exchange loss 
under act of Mar. 26, 1934, and E. O. No. 
7972, as amended, of employee serving in 
foreign country, if all or a definite part of 
employee’s salary is regularly paid directly 
to his dependent in this country—regard- 
less of whether method used to accom- 
plish such result is by direct payment to 
dependent, assignment, or pursuant to 
employee's power of attorney—it must be 
regarded that such payments are to cover 
an allotment, and, as such, are excluded 
from exchange loss eomputation by said 


“ Allowances” —furnishing of subsistence and 


lodging in kind, when necessary for bene- 
fit of Govt. to full time Federal employees 
while serving as nurses’ aides in Govt. 
hospitals outside of regular hours of work 
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is not to be regarded as payment of salary 


WORDS AND PHRASES—Con, 


Page 
“Basic compensation” —Continued. 


or allowances within dual compensation 

restrictions of secs. 1764 and 1765, R. S., 

and act of July 31, 1894, as amended 

“Aviation accident”— Marine Corps flying 

officer who, in opinion of appropriate med- 

ical authority, became temporarily inca- 
pacitated for flying duty by reason of 
exhaustion from overexertion as result of 
prolonged combat flying may be regarded 
as having incurred an “injury” as a result 
of an “aviation accident” within meaning 
of E, O. No, 9195, permitting temporary 
continuance of flying pay, authorized by 
sec. 18, Pay Readjustment Act of 1942, to 
officers and enlisted men who become inca- 
pacitated for flying by reason of injury 
sustained as result of aviation accident --- 

“Base pay”’: 

Aviation pay, whether paid to flying offi- 
cer or “nonflying’’ officer, is no part of 
OD I ok. sisi on osres enguitde atone 

In computing per centum increase on base 
pay authorized by sec. 2, Pay Readjust- 
ment Act of 1942, for sea or foreign shore 
duty, additional pay authorized for para- 
chute duty by sec.18 of said act may not 
be included. 

To extent that answer to first question in 
21 C. G, 982—where submarine pay of 
enlisted men was treated, in effect, as 
part of base pay on which sec. 18, act of 
Mar. 7, 1942, authorized computation of 
sea duty or foreign service increase—is 
in conflict with holding herein that sea 
duty or foreign service pay may not be 
computed on aviation pay, it will no 
longer be followed 

“Basic compensation” : 

In case of “‘when actually employed” inter- 
mittent employee appointed to position 
not within Classification Act whose com- 
pensation, based on hourly rates, is not 
required to be fixed in accordance with 
40-hour week statute of Mar. 28, 1934, 
amount actually earned by employee‘is 
his “earned basic compensation” within 
meaning of War Overtime Pay Act of 
1943, upon which additional compensa- 
tion authorized by sec. 3 of said act for 
intermittent employees is to be com- 


Intermittent employees appointed on 
“‘when actually employed” basis to posi- 
tions not within Classification Act whose 
hourly rates of compensation are not re- 
quired to be fixed in accordance with 40- 
hour week statues of Mar. 28, 1934, may 
be paid basic compensation for actual 
number of hours worked, even though in 
excess of 8 hours per day. 23 C, G. 13, 


Lump-sum payment for accumulated and 
accrued annual leave of National Youth 
Admin. employees separated from serv- 
fee on or prior to Jan. 1, 1944, on account 


316 


250 


195 


of liquidation of that agen¢y—which pay- 
ment is specifically authorized by act of 
July 12, 1943—is in addition to employees’ 
regular or basic compensation 


“Children” —word “children’’ as used in sec. 


4, Pay Readjustment Act of 1942, may not 
be regarded as including illegitimate chil- 


“Combat aircraft” —term “combat aircraft,’”’ 


as used in sec. 504, act of July 30, 1942, pro- 
viding that members of Women’s Reserve 
of Naval Reserve shall not be assigned to 
duty in combat aircraft, is considered 
descriptive of type of aircraft rather than 
type of mission. 


“Commissioned officers”—while under cer- 


tain circumstances Navy warrant officers 
have been held to be “‘officers’’, and com- 
missioned warrant officers are ‘‘commis- 
sioned officers’ (see court cases and de- 
cisions cited), facts in each particular case 
must be considered in order to determine 
whether warrant officers or commissioned 
warrant officers are within scope of statutes 
authorizing benefits for ‘‘officers’’ or ‘‘com- 
missioned officers” of particular service -_. 


“Compensation”—‘‘stipend” paid student 


nurses during their training period pur- 
suant to act of June 15, 1943, should not be 
considered as compensation for services 
rendered, but, rather, should be regarded 
as in nature of allowance for personal ex- 
penses during period of training 


“Consultant”—term “consultant,” in stat- 


utes authorizing payment of travel ex- 
Penses to and from their homes or regular 
places of business of persons employed 
intermittently away therefrom as con- 
sultants and paid on per diem “when 
actually employed”’ basis, denotes one who 
serves in advisory capacity to administra- 
tive officer of Govt., as distinguished from 
one who serves as administrative officer or 
employee in performance of duties and 
responsibilities imposed by law upon 
agency in which employed—that is, one 
who gives his opinion regarding a problem 
or question presented to him by the admin- 
istrative officers, but does not perform or 
supervise performance of such duties and 


“Contagious”—word ‘‘contagious’’ as used 


in sec. 3.3, Sick Leave Regs., respecting . 
granting of accrued sick leave to employee 
when a member of his immediate family 
is afflicted with a contagious disease and 
requires his care and attendance, includes 
only diseases ruled as subject to quaran- 
tine—that is, requiring segregation of 
patient—by health authorities having 
jurisdiction in place of employment 


**Contingent expenses” —words ‘‘contingent 


expenses” as employed in acts making 
appropriations long have been held to in- 
clude such incidental, casual, and unfore- 
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seen expenses as are necessary and appro- 

priste to execution of duties required by 

law in connection with object for which 
appropriation is made 
**Creditable record on the active list”—in 

view of provisions of act of June 19, 1942, 

that in determining active duty and retired 

pay of commissioned warrant officers of 

Navy, the phrase “with creditable record 

on the active list,” appearing in sec. 1, act 

of June 10, 1922, as amended, shall be con- 
strued to include, as service on active list, 
service on active duty performed subse- 
quent to retirement, same interpretation 
may be applied to identical phrase appear- 
ing in fourth paragraph of sec. 8, Pay 
Readjustment Act of 1942, in same con- 
nection as in act of June 10, 1922 
“Dependents” : 

Husband may not be regarded in any case 
as dependent of member of Women’s 
Army Corps under statutory provisions 
authorizing increased allowances to such 
members on account of dependents. 

Husband of enlisted member of Women’s 
Army Corps may not be regarded as 
“dependent” within meaning of Service- 
men’s Dependents Allowance Act of 1942 
so as to entitle him to payment of family 
allowance benefits authorized by said act 
for dependents of enlisted personnel of 


from service for purpose of reenlisting is 


not “discharge from the Army” within 
meaning of sec. 126, National Defense Act, 
as amended, and upon subsequent dis- 
charge at expiration of period for which 
he reenlisted, enlisted man is entitled to 
travel allowance computed on distance 
from place of discharge to place of “accept- 
ance for enlistment, enrollment, or mu.ter 
into the service” of prior enlistment, as 
distinguished from place of reenlistment --- 
“Earned basic compensation”—‘earned 
basic compensation,” on which is to be 
computed 15 percent additional compen- 
sation “on so much of their earned basic 
compensation as is not in excess of a rate 
of $2,900 per annum” authorized for part 
time employees by sec. 3 (c), War Over- 
time Pay Act of 1943, is, as defined in reg- 
ulations issued pursuant to act, “the 
amount of salary earned by an employee,” 
that is, total part time salary rate fixed on 
annual basis, and, therefore, 15 percent ad- 
ditional compensation should be com- 
puted on entire amount of part time salary 
rate, not in excess of $2,900 per annum 
“Employees in the postal service”—post- 
masters may be regarded as “employees in 
the postal service” for leave purposes with- 
in meaning of 39 U. 8. Code 823, granting 
annual and sick leave of absence with pay 


Page 


140 


“Executive departments, and all Govern- 
ment bureaus and establishments”—pro- 
visions of act of June 26, 1906, that Post- 
master General shall contract for all enve- 
lopes for use by “* * * executive depart- 
ments, and all Government bureaus and 
establishments,” apply to all Government 
departments, bureaus and establishments 
irrespective of whether in executive branch 
ain cnckdscccnchccecedesnce 

“Federal service’”’—American National Red 
Cross, 8 corporation chartered under act 
of Jan. 5, 1905, as amended, is not “‘Federal 
service” within meaning of provision in 
sec. 6, Annual Leave Regs. respecting re- 
crediting of accumulated and accrued 
leave of employees who are reappointed to 
positions within purview of annual leave 
act of Mar. 14, 1936, after having been em- 
ployed in positions in Federal service not 
within purview of said act 

“Home”—“home” to which Regular Navy 
enlisted men transferred to reserve com- 
ponent and subsequently released from ac- 
tive duty are entitled to transportation for 
dependents at Government expense, under 
sec. 12, Pay Readjustment Act of 1942, is 
home or official residence of record 

“Injury”—Marine Corps flying officer who, 
in opinion of appropriate medical author- 
ity, became temporarily incapacitated for 
flying duty by reason of exhaustion from 
overexertion as result of prolonged combat 
fiying may be regarded as having incurred 
an “injury” as a result of an “aviation ac- 
cident” within meaning of E. 0. No. 9195, 
permitting temporary continuance of fly- 
ing pay, authorized by sec. 18, Pay Read- 
justment Act of 1942, to officers and en- 
listed men who become incapacitated for 
flying by reason of injury sustained as re- 
sult of aviation accident 

“In like cases” —under secs. 2 and 3, act of 
July 1, 1943, making applicable to officers 
and enlisted members of Women’s Army 
Corps and their dependents and benefi- 
ciaries rights, benefits, and privileges 
applicable “in like cases” to officers 
appointed under act of Sept. 22, 1941, 
or laws and regulations applicable “in 
like cases” to enlisted men, as case may 
be, such members are entitled to pay- 
ment of increased allowances on account 
of dependents, not in al! cases in which 
male members in service would be 
entitled to said allowances, but in cases 
where, as regards dependents, situation of 
woman ts “like” or analogous to that of 


“Intermittently” : 

Generally speaking, if consultant be em- 
Ployed continuously to such extent as to 
constitute him “indefinite” employee 
within meaning of Annual and Sick Leave 
Regulations, he may not be regarded as 
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“Intermittently” —Continued. 
employed “intermittently” within mean- 
ing of appropriation authorizing pay- 
ment of travel expenses to and from their 
homes or regular places of business to 
persons employed intermittently as con- 
sultants and paid on per diem when 


Where consultant employed under ex- 
cepted indefinite appointment on basis 
of “when actually employed” worked on 
average of 22 days per month, his status 
—despite nomenclature of his appoint- 
ment—may be regarded as that of person 
employed “intermittently” within 
meaning of First Deficiency Appro. Act, 
1943, and National War Agencies Appro. 
Act, 1944, authorizing payment of travel- 
ing expenses to and from homes or regular 
Places of business of persons employed 
intermittently as consultants on ‘“‘when 
actually employed”’ basis, if by virtue of 
his appointment status no leave benefits 
accrue under leave acts and regulations 


consultants employed on per diem “‘when 
actually employed” basis who are not 
regularly required to work specified mini- 
mum number of hours per day or week are 
to be regarded as “intermittent or irregular 
employees” within meaning of sec. 3 (a), 
War Overtime Pay Act of 1943, and regula- 
tions issued thereunder, and, as such, are 
entitled to additional compensation at 
rate of $300 per annum or 15 percent of 
earned basic compensation, as the case 
may be, as authorized by said sec. 3 (a) . - - - 

“Labor cosis”—term “labor costs,” for 
which reimbursement is made under cost- 
plus-a-fixed-fee contracts, ordinarily is 
understood to include, in addition to com- 
pensation at fixed rate for time actually 
worked, certain other amounts for which 
no corresponding services are performed, 
such as, vacation and sick leave pay, and 
pension and retirement benefits...... 

“Military or naval operations”—while term 
“military or naval operations” as used in 
sec. 12, act of Mar. 7, 1942, in connection 
with transportation of dependents of 
casualty personnel, does not lend itself 
readily to absolute definition, purpose of 
act was with respect to persons engaged in 
military or naval operations incident to 
actual warfare—operations against an 
enemy—but that does not necessarily 
mean that the injury or death must have 
been incurred in actual combat 

“Naval service”—service in Coast Guard 
while ‘operating as part of Navy may be 
regarded as ‘“‘naval service” within act of 
Feb. 4, 1919, as amended, authorizing 
medal of honor to any person who dis- 
tinguishes himself, etc., while “in the 
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“Necessary expenses of travel”—provision 
in act of Apr. 22, 1940, that judges of 
certain United States courts shall be paid 
“necessary expenses of travel,” does not 
supersede prohibition in act of Mar. 3, 
1933, that allowance for “actual expenses 
of travel” shall not exceed lowest first-class 
rate by transportation facility used, so as 
to authorize reimbursement to judge for 
excess cost of superior accommodations 
used by him when there were no accom- 
modations available at lowest first-class 


“Office”—retired Army officer’s employ- 


ment by Government corporation con- 
stitutes holding an “‘office” within sec. 2, 
act of July 31, 1894, as amended, prohibit- 
ing persons whose annual compensation 
in one office amounts to $2,500 or more 
from holding another office to which com- 


“Officer”—while pay of contract surgeons 


serving full time is fixed by sec. 1, Pay 

Readjustment Act of 1942, as that of second 

period, such person is not an “‘officer’’___- 

“Officer or clerk””—nurses’ aide employed in 

Govt. hospital on a part time or intermit- 

tent basis is not an “‘officer or clerk,”’ and, 

therefore, where regularly employed 

Federal personnel are engaged, outside 

their regular hours, on a part time or inter- 

mittent basis as such nurses’ aides, ‘‘addi- 

tional services” prohibition in sec. 1764, 

R. 8., with respect to officers and clerks 

has no application 

“Officers”—while under certain circum- 
stances Navy warrant officers have been 
held to be “officers,” and commisioned 
warrant officers are ‘‘commissioned officers”’ 
(see court cases and decisions cited), facts 
in each particular case must be considered 
in order to determine whether warrant 
officers or commissioned warrant officers 
are within scope of statutes authorizing 
benefits for “‘officers” or “commissioned 
officers” of particular service__............. 
“Officers and employees” : 

Consultants employed on per diem “when 
actually employed” basis, whether em- 
ployed under contract, by appointment 
to “excepted” positions, or by regular 
appointment to claSsified positions, are 
“civilian officers andemployees * * * 
in or under the United States Govern- 
ment,” within meaning of sec. 1, War 
Overtime Pay Act of 1943, entitled to 
applicable benefits of act 

Cooperative employees employed under 
supervision and control of Dept. of Agri- 
culture during six months of year and 
under supervision and control of State 
or other cooperating agency during other 
six months are regarded as Federal 
employees only during period they are 
serving under Federal supervision, and, 
therefore, cooperative employee who 
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“Officers and employees” —Continued. 
enters active military or naval forces 
directly from service with cooperating 
agency may not be regarded as “‘em- 
ployee of the United States’ within 
meaning of act of Aug. 1, 1941, as amended, 
so as to entitle him to payment, con- 
currently with military service, for ac- 
crued annual leave earned during his 
previous Federal service................. 

If student nurses in training under general 
student nursing program authorized by 
act of June 15, 1943, are regarded as leap- 
ing status of “student nurses” who 
receive “stipend” under said act while 
completing their training in Federal 
hospitals during their senior year, and 
are employed and paid basic compen- 
sation or salary at rate administratively 
prescribed as for Federal employees, such 
nursesare“‘civilian * * * employees 
in or under the United States Govern- 
ment” within meaning of War Over- 
time Pay Act of 1943, and entitled to 
receive overtime compensation.......... 

Person appointed to serve without com- 
pensation as deputy chairman and exec- 
utive director, War Manpower Com- 
mission, under statutory authority to 
pay actual transportation and other 
necessary expenses, and not to exceed $10 
per diem in lieu of subsistence, of persons 
serving in advisory capacity to or 
employed by any constituent agency 
under Office for Emergency Manage- 
ment without other compensation from 
U.8. is officer or employee of U. 8. with- 
in sec. 10, act of Mar. 3, 1933, prohibit- 
ing payment to officers and employees 
of actual expenses of travel in excess of 
lowest first-class rate for transportation 


Personnel of American National Red 
Cross are not “civilian officers and 
employees of the United States” within 
meaning of secs. 1, annual and sick leave 
acts of Mar. 14, 1936, respectively....... 

Provisions in secs. 19 (f) and 23 (g), Annual 
and Sick Leave Regs., respectively, 
exempting from leave benefits “‘persons 
engaged under contract,” refer to con- 
tractors engaged—not employed—on 
other than a personal service basis (gen- 
erally those who do not perform their 
work under supervision and control of 
Govt.), and, therefore, persons employed 
on per diem ‘“‘when actually employed” 
basis under instrument designated as 
“contract” are to be regarded as “‘officers 
and employees of the United States” 
within meaning of said regulations, and, 
as such, are entitled to leave benefits 

unless otherwise exempted therefrom - -. 

Student nurses at St. Elizabeths and 
Freedmen’s Hospitals who have a status 

as U. 8. employees acquired under exist- 
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“Officers and employees” —Continued. 
ing employment procedure otherwise 
than solely by enrolling in student nurs- 
ing program authorized by act of June 
15, 1943, may be regarded as retaining 
that status after their enrollment, and, 
as such employees, they are entitled to 
overtime compensation under War Over- 
time Pay Act of 1943. 23 C. G. 358, 
Student nurses who are receiving training 
for purpose of assuring supply of nurses 
for armed forces, governmental and 
civilian hospitals, etc., and who are paid 
a specified “stipend” during training 
period pursuant to act of June 15, 1943, 
may not be regarded as “‘civilian officers 
andemployees * * * inorunderthe 
United States Government” within 
meaning of War Overtime Pay Act of 
1943, so as to entitle them to benefits 
U. 8. supervising conciliation commission- 
ers who are appointed by U. 8. court and 
paid, as compensation for their services, 
a per diem allowance as prescribed by 
provi.ions of 11 U. 8. Code 203, may be 
regarded as “civilian officers and em- 
ployees of the United States” within 
meaning of Annual Leave Act of 1936, 
so as to entitle them to leave benefits 
prescribed thereunder. ..............-.- 
“On sea duty”—Navy officers who are 
assigned to duty in connection with fitting 
out or conversion of vessel and on board 
such vessel when placed in commission 
may not be regarded as “on sea duty” 
until vessel is placed in commission and 
officers report for duty thereon pursuant 
to their orders, and, therefore, quarters 
may not be hired for such officers under 
provision in Navy Department’s annual 
appropriation acts authorizing hire of 
quarters for officers and enlisted men ‘‘on 
sea duty” when deprived of their quarters 
on board ship due to repairs or other con- 
ditions rendering them uninhabitable ---- 
“Passenger-carrying vehicle”—vehicles offi- 
cially described as -ton 4 by 4 trucks 
(commonly called “‘jeeps”’) are not to be 
considered as passenger-carrying vehicles 
within purview of sec. 5, act of July 16, 
1914, prohibiting purchase of motor-pro- 
pelled passenger-carrying vehicles unless 
specifically authorized by law, or as withi. 
purview of appropriations limiting 
amounts to be expended for passenger- 
carrying vehicles, and, therefore, no objec- 
tion will be made to payment for such 
vehicles—to be obtained from the War 
Department as surplus—from appropria- 
tions available for purchase of trucks... 
“Payment”—word “payment” connotes 
the discharge in money of a sum due, and 
implies the existence of a debt, of a party 
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to whom it is owed, and of a satisfaction 
of the debt to that party 
“Personnel of the Army”—provision in 


Page | WORDS AND PHRASES—Con, Page 
“Salary”—Continued. 
serving as nurses’ aides in Govt. hospitals 
outside of regular hours of work does 


Dept. of State Appropriation Act, 1944, 
authorizing the President, in his discre- 
tion, to assign “personnel of the Army”’ 
for duty as couriers of Dept. of State and 
to pay such personnel same traveling ex- 
penses as are authorized for Foreign 
Service officers is broad enough to include 
assignment of personnel of retired lists of 
Army to such duties 
“Persons engaged under contract”—pro- 
visions in secs. 19 (f) and 23 (g), Annual 
and Sick Leave Regs., respectively, ex- 
empting from leave benefits “‘persons en- 
gaged under contract,” refer to con- 
tractors engaged—not employed—on 
other than a personal service basis (gen- 
erally those who do not perform their 
work under supervision and control of 
GONG scene oeyidiincencdiniucts<tenasuatn 
“Place from which ordered to active duty”: 
Enlisted man of Regular Navy who was 
transferred to Fleet Reserve at other 
than expiration of enlistment and re- 
tained on active duty, upon subsequent 
release from active duty, may be paid 
travel allowance authorized by the act 
of Dec. 14, 1942, from place of release to 
“the place from which ordered to active 
duty”—place at which accepted for last 
enlistment—rather than to place at which 
transfer to Fleet Reserve was effected... 
Under sec. 126, National Defense Act, as 
amended by act of Dec. 14, 1942, au- 
thorizing travel allowance to enlisted 
men of Naval Reserve upon discharge, 
relief, or release from active duty from 
place of discharge, etc., to place from 
which ordered to active duty, payment 
of said allowance is authorized to place 
of acceptance for enlistment only if such 
place is ‘“‘place from which ordered to 
active duty” 
“Release from active duty—transfer of naval 
aviation reserve officer to retired list be- 
cause of disability incurred while serving 
on extended active duty may be regarded 
as “release from active duty” within mean- 
ing of sec. 12, Naval Aviation Cadet Act 
of 1942, as amended, authorizing upon re- 
lease from active duty, lump sum payment 
of $500 for each year of continuous active 
commissioned service, and, therefore, any 
lump sum amount accrued for continuous 
commissioned active service theretofore 
performed may be paid at the time of offi- 
cer’s transfer to retired list 
“Salaried employees”—persons serving U. 8. 
at $1 per year are “‘salaried’”’ employees... 
“Salary”: 
Furnishing of subsistence and lodging in 
kind, wneh necessary for benefit of Govt. 
to full time Federal employees while 


not constitute “salary” within meaning 
of prohibition in act of May 10, 1916, as 
amended, against payment of more than 
one salary to a person if combined 
amount of salaries exceeds $2,000 per 


Furnishing of subsistence and lodging in 
kind, when necessary for benefit of Govt. 
to full time Federal employees while 
serving as nurses’ aides in Govt. hos- 
pitals outside of regular hours of work is 
not to be regarded as payment of salary 
or allowances within dual compensation 
restrictions of secs. 1764 and 1765, R. &., 
and act of July 31, 1894, as amended____ 

In the case of full time Federal employee 
receiving $2,000 or more per annum, pay- 
ment of $1 per annum compensation for 
services under appointments as nurses’ 
aides outside of their regular hours of 
work would constitute payment of 
“salary” ia contravention of prohibition 
in act of May 10, 1916, as amended, 
against payment of more than one salary 
to person if combined amount of salaries 
exceeds $2,000 per annum. 

Lump-sum payment authorized by act of 
July 12, 1948, to be made for accumu- 
lated and accrued annual leave of the 
National Youth Admin. employees sep- 
arated from service on or prior to Jan. 1, 
1944, due to liquidation of that agency, 
does not constitute “salary” within the 
meaning of dual compensation statutes 
of 1916, prohibiting, under certain con- 
ditions, payment from appropriated 
funds ot more than one salary to a person 

Payment of $50 per month, authorized by 
act of May 7, 1943, to be made to persons 
subject to service in Army of the United 
States but not on active duty, while 
undergoing trainiag under supervision 
of Civil Aeronautics Admin. War Train- 
iag Service and while awaiting assign- 
ment between courses, constitutes ‘‘sal- 
ary’ paid from ‘“‘money appropriated,’ 
within meaning of dual compensation 
statutes of 1916, prohibiting, under cer- 
tain conditioas, payment from appro- 
priated funds of more than one salary to 


“Salary or annual compensation”—words 


“salary or annual compensation” as used 
in dual compensation statute of July 31, 
1894, as amended, which provides that 
“no person who holds an office the salary 
or annual compeasation attached to which 
amounts to the sum of two thousand five 
hundred dollars shall be appointed to or 
hold any other office * * *,” refer to 
basic compensation of $2500 per annum, 
which is exclusive of overtime compensa- 
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tion authorized to be paid under War 
Overtime Pay Act of 1943_............... 
“Sea duty”—for purpose of rental allowance, 
ete., Navy officers assigned to duty at 
navy yards or other shore stations in con- 
nection with fitting out or conversion of 
vessel and on board such vessel when com- 
missioned are not to be regarded as on 
“sea duty” until vessel is placed in com- 
mission and officers report for duty thereon 
pursuant to their orders. Prior decisions 
will not hereafter be regarded as control- 
ling to the extent that they were predi- 
cated on the assumption that such officers 
were on sea duty by virtue of such assign- 


“Separation”’—retirement for any cause is a 
“separation”’ from service within provision 
of sec. 4.2 (b), Annual and Sick Leave 
Regs., that ‘“‘Annual leave shall not accrue 
to an employee while on terminal leave, 
whether by separation, furlough, or resig- 
nation,”’ and, therefore, granting of leave 
on leave is not authorized during period of 
termina] annual leave granted immedi- 
ately preceding employee's retirement. 
“Stipend”—‘‘stipend” paid student nurses 
during their training period pursuant to 
act of June 15, 1943, should not be con- 
sidered as compensation for services 
rendered, but, rather, should be regarded 
as in nature of allowance for personal ex- 
penses during period of training 
“Unforeseeable causes” : 
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Under provisions of standard form of Govt. 


supply contract excusing contractor 
from liability for excess costs resulting 
from failure or refusal to deliver when 
failure or refusal is found to be due to 
“unforeseeable causes * * * ineclud- 
ing, but not restricted to, acts of God or 
of the public enemy, acts of the Govern- 
ment, fires, floods,” etc., acts or events 


“Unforeseeable causes” —Continued. 


enumerated may not be regarded as ex- 
cusabie unless first established as so ab- 
normal, extraordinary, or unusual that 
they could not have been reasonably 
foreseen and provided against in con- 


Where, at time of execution of contract for 
furnishing gasoline as ordered by “any 
federal activity,” there were in existence 
Govt. regulations requiring preferential 
deliveries of gasoline to Army, Navy, 
etc., later inability of contractor—oc- 
casioned by conditions eventuating from 
regulations—to obtain sufficient supplies 
of gasoline to effect delivery in accord- 
anee with purchase orders issued by 
“nonpreferred”’ activity may not be re- 
garded as resulting from ‘‘unforeseeable 
causes * * * including * * * acts 
of the Government” within meaning of 
contract provision excusing contractor, 
upon default, from liability for excess 
costs incurred in purchasing supplies 


other year”—provision in sec. 391 (c), 
Agricultural Adjustment Act of 1938, as 
amended, that funds loaned by Com- 
modity Credit Corp. to Sec. of Agriculture 
for certain purposes as authorized therein 
shal] be repaid “* * * from any unobli- 
gated balance of the appropriation for any 
other year,”” does not operate to make 
available for repayment of such loans un- 
obligated balance of appropriation which 
has been carried to surplus fund of Treas- 
ury in accordance with provisions of 31 
U. 8. Code 713 after having remained on 
the books of Treasury for two full fiscal 
years following close of fiscal year for 
which appropriation was made 
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